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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 



Hon. OLIVER WENDELL HOLMES, Circuit Justice ■Washington, D. O. 

Hon. FREDERIC DODGE. Circuit Judge' Boston, Mass. 

Hon. GEO. H. BINGHAM, Circuit Judge Manchester, N. H. 

Hon. CHAS. F. .JOHNSON, Circuit Judge .Portland, Me. 

Hon. CLARENCE HALE, District Judge, Maine i.. Portland, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Llttleton, N. H. 

Hon. ARTHUR U BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT 



Hon. LOUIS D. BRANDEIS, Circuit Justice Washington,' D. C. 

Hon. HENRY G. WARD, Circuit Judge ...New York, N. Y. 

Hon. HENRY WADB ROGERS, Circuit Judge New Haven, Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge New York, -N. Y. 

Hon. MARTIN T. MANTON, Circuit Judge ..., New York, N. Y. 

Hon. BDWIN S. THOMAS, District Judge, Conneoticut New Haven, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. BDWIN LOUIS GARVIN, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JUHUS M. MAYER, District Judge, S. D. New York ..;......;...* fîîèw' Y6rk, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York... New York-, N. Y. 

Hon. JOHN CLARK KNOX, District Judge, S. D. New York NewYork, N. Y. 

Hon, JOHN R. HAZEL, District Judge, W. D. New York BuBalo, N. Y. 

Hon. HARLAND B. HOWE, District Judsa, Vermont St. Johusbury, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUPFINGTON, Circuit Judge i Pittsburgh, Pa. 

Hon. JOHN B. McPHERSON, Circuit Judge Philadelpbla, Pa. 

Hon. VICTOR B. WOOLLEY, Circuit Judge ;........... Wllmlngton, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J. 

Hon. J. WARREN DAVIS, District Judge, New Jersey Trentun, N. J. 

Hon. J. WHITAKER THOMPSON, District Judge. E. D. Pennsylvania...Philadelphia. Pa. 

Hon. OLIVER B. DICKINSON, District Judge, B. D. Pennsylvania Philadelphla, Pa. 

Hon. CHAS. B. WITMBR, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania .,... Pittsburgh, , Pa. 

Hon. Vf. H. SEWARD THOMSON, District Judge, W. D. Pennsylvania Pittsburgh, Pa. 

1 Eesigned July 1, 191«. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. G. 

HoB. JETER C. PRITCHARD, Circuit Judge Ashevllle, N. C. 

Hon. MARTIN A. KNAFP, Circuit Judge Wasliington, D. G. 

Hon. CHAS. A. WOODS, Circuit Judge Marion, S. C. 

Hon. JOHN C. ROSE, District Judçe, Maryland... Baltimore, Md. 

Hon. HENRY G. CONNOR, Dlstrrct Judge, E. D. Nortli, Carollna Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, E. D. S. C Charleston, S. C. 

Hon. JOSEPH T. JOHNSON, District Judge, W. D. S. C Greenvllle, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Richmond, Va. 

Hoû. HENftï CLAY l^IcDOWËLL, 'District' Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYtON, District Judge, N. D. West Virginia Pliilippl, W. Va. 

Hon. BENJAMIN P. KBLLBR, District Judge, S. D. West Virginia. ...Charleston. W. Va. 



FIFTH CIRCUIT 



Hon. JAMES CLARK McREYNOLDS, Clrcalt Justice Washington, D. C. 

Hon. DON A. PARDEE, Circuit Judge Atlanta, Ga. 

Hon. RICHARD W. WALKER, Circuit Judge Huntsville, Ala. 

Hon. ROBERT LYNN BAtfS, Circuit Judge Austin, Tex. 

Hon. HENRY D'. CLAVTON, Dlslirict Judgë, N. and M. D. Alabama...,Montgomery, Ala. 

Hon. WM. I. GSUBB, District Judge, I>f. D. Alabama Birmingham, Ala. 

Hon. ROBERT T. ÉRVIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. b: SHEPPARD, District Judge, N. D. Florida .Pensacola, Fia. 

Hon. EHYDON M. CALL, District Judge, S. D. Florida Jacksonville, Fia. 

Hon. WlLLIAlil T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

riori. EMORY SPÉÊR, District Judge, S. D. Georgia Maçon, Ga. 

Hou. BEVERLY D. EVANS, District Judge, S. D. Georgia Savannah, Ga. 

Hon. RUFUS E. FOSTER, District Judge, B. D. Louisiana New Orléans, La. 

Hon. GEORGE W. JACK, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciuako, Miss. 

Hon. GORDON RUSSELL, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R, MBEK, Dl?tr(çt Jutjge, N. D. Teixas Dallas, Tex. 

Hon. DUVAL WEST, DUtrlct Judge, W. D. Texas San Antonio, Tex. 

Hon. JOSEPH C. HVTCHES.ON. Ji-j. District Judge, S. D. Texas Houston, Tex. 

Hon. W. R. SMITH. District. Judge, W. D. Texas El Paso, Tex. 

SIXTH CIRCUIT 

Hon. WILLLAM E. DAT, Circuit Justice... Washington, D. C. 

Hon. JOHN W. WÀRRINGTON, Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL E. KNAPPBN, Circuit Judge Grand Rapids, Mlch. 

Hon. ARTHUR C. DENÏSON, Circuit Judge Grand Haplds, Mlch. 

Hon. ANDREW M. J. COCHRAN, District Judge, B. D. Kentucky MaysvlUe, Ky. 

Hon. WALTER ÉVANS, District Judge, W. D. Kentucky Loulsville, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D. Michigan Détroit, Mlch. 

Hon. CLARENCB W. SESSIOlfJS, District Juijge, W. D. Michigan Grand Rapids, Mich. 

Hon. JOHN M. KILLITS, Dlsti-lct Judge, N. D. OMo..: Toledo, Ohio. 

Hon. D. C. WESTENHAVER, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. JOHN W. SATER, District Judge, ?. D. Ohip. Coluinbus, Ohlo. 

Hon. HOWARD C. HOLLISTER,. P'stric* Judge, S. D. Ohlo Cluclnnati, Ohio. 

Hon. EDWARD T, SANFQRD, District Judge, B, and M. D. Tennessee.. Knoxvilie, Tenn. 
HoB. JOHN B. MpCA.LLi PiBtrlct Judge, W. P. Tennessee Mempbis,TeQii. 



SEVENTH CIRCUIT 



Hon. JOHN H. CLARKE, Circuit Justice Washington, D. C, 

Hon. FRANCia E. BAKER, Circuit Judge Goshen, Ind. 

Hon. JULIAN- W-. MACK, Circuit Judge ..Chicago, IIU 

Hon. SAMUEL A1.SCHULBR; Circuit Judge Chicago, IlL 

Hon. EVAN A. EVANS, Circuit Judge Baraboo, Wisj 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois,. Chicago, 111. 

Hon. GEORGE A. CARPENTBR, District Judge, N. D. Illinois Chicago, 111. 



JUDGES OF THE COURTS VU 

Hon. J. OTIS HUMPHRET, District Judge, S. D. Illinois» Sprlngfleld, 111. 

Hon. LOUIS PITZHENRY, District Judge, S. D. Illinols= Bloomington, II!. 

Hon. GEO. W. ENGLISH, District Judge, E. D. Illinois Danville, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. FERDINAND A. GEIGER, District Judge, E. D. Wlsconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsln Madison, Wis. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DEVANTBR, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Mina 

Hon. WILLIAM C. HOOK, Circuit Judge Leaven-worth, Kan. 

Hon. WALTER I. SMITH, Circuit Judge Council Bluffs, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge Washington, D, C. 

Hon. KIMBROUGH STONB, Circuit Judge Kansas City, Mo. 

Hon. JACOB TRIBBER, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. P. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY T. REED. District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADE, District Judge, S. D. lowa lowa City, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Mlnneapolls, Mlnn. 

Hon. DAVID P. DYER, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri. . .Kansas City, Mo. 

Hon. THOMAS C. MUNGBR, District Judge, Nebraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH, District Judge, Nebraska Omaha, Neb. 

Hon. COLIN NEBLETT, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, B. D. Oklahoma» Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklahoma Guthrie, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sloux Falls, S. D. 

Hon. TILLMAN D. JOHNSON, District Judge, Utah Ogden, Utah. 

Hon. JOHN A. RINER. District Judge, Wyomlng Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. 0. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge ...Los Angeles, CaL 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. HUNT, Circuit Judge Washington, D. C. 

Hon. WM. H. SAWTELLE, District Judge, Arizona Tucson. Àrlz. 

Hon. BENJ. P. BLEDSOE, District Judge, S. D. Callfornla Los Angeles, Cal. 

Hon. OSCAR A. TRIPPBT, District Judge, S. D. Callfornla Los Angeles, Cal. 

Hon. WM. C. VAN FLEET, District Judge, N. D. Callfornla San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. Callfornla San Francisco, Cal. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idaho'. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portland, Or." 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland' Or 

Hon. FRANK H. RUDKIN, District Judge, B. D. Washington Spokane, Wash." 

Hon. EDWARD B. CUSHMAN, District Judge, W. D. Washington Seattle Wash 

Hon. JEREMIAH NETERER, District Judge, W. D. Washington Seattle, Wash, 

' Dled June 14, 1918. « Reslgned August 31. 1918. 

• Appolnted July 6, 1918, to succeed J. Otis Humphrey. 
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PIOUSTON BELÏ & TERMINAL RY. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. April 10, 1918.) 

No. 3135. 

1. Interxal Revenue <g=39 — Ocrpokation Excise Tax — Cokpoeations Sub- 

JECT To Tax. 

A terminal railway company, organized for the purpose of perforining 
terminal service for four railroad conipanies which were its stockholders, 
having lM;en legally organized as a corporation capable of earning and 
paying dividends, is subject to Corporation Excise Tax Act Aug. 5, 1909, 
c. G, .'!G Stat. 112, thougli the companies owning its stock organized the 
terminal company merely to provide a eonvenient joint ageucy for the 
performance of certain of their duties as carriers without any idea of 
deriving a profit. 

2. Intbrkal Revenue <g=39 — Corporation Excise Tax — "Income." 

Four railroad conipanies operating in Texas organized a terminal com- 
pany subscribing and paying for its capital stock in equal parts. In 
ordcr to finance the organization, it was necessary to borrow a large 
sum of money, and, the crédit of the terminal company not being sufti- 
cieiit to obtain the needed loan, it was arraiiged that the several rail- 
road companies should pay in equal parts the annual interest and 
sinking fund requirements of a loan from a trust company to the ter- 
minal company which was to be evidenced by bonds secured by a mort- 
gage. Corporation Excise Tax Act Aug. 5, 1909, imposes an excise tax 
measured by their net inconies on cori)oratioiis for the privilège of doing 
business in a corporate capacity. Held that, as the title to the property 
vested in the terminal company subjeot to the mortgage and the interest 
paymeiits were for its benefit, such interest payments should be treated 
as an income for the puri)ose of ascertaining the amount of the excise 
tax ; it beiug immaterial whether the railroad companies were primarily 
liable for the interest payment. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Income.] 

In Error to the District Court of the United States for the Southern 
District of Texas ; Waller T. Burns, Judge. 

Action by the United States against the Houston Belt & Terminal 
Railway Company. There was a judgment for the United States, and 
défendant brings error. Affirmed. 
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Andrews, Streetman, Burns & Logue and R. C. Fulbright, ail of 
Hoyston, Tex., for plaintiff in error. 

John E. Green, Jr., U. S. Atty., of Houston, Tex., for the United 
States. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. This is a writ of error to a judgment of 
the District Court of the United States for the Southern District of 
Texas in favor of the défendant in error, the United States, against 
the plaintiff in error for the amount of taxes claimed to hâve been due 
and unpaid under the corporation tax law of August 5, 1909 (36 Stat- 
utes at Large, 11), for the years 1909, 1910, and 1911. The case was 
tried by stipulation before the District Judge without a jury, and the 
error relied on is that the évidence does not support the judgment ren- 
dered by him, The évidence was partly stipulated and partly oral, but 
there was not any dispute of fact on the trial below, and but a single 
question of law is presented for décision. 

[1,2] The plaintiff in error was organized under the laws of the 
state of Texas providing for the organization of terminal railway com- 
panies. It was organized for the purpose of performing terminal serv- 
ices for four railroad companies, which were its stockholders, and 
which are referred to as "tenant lines." In order to finance its or- 
ganization, it was necessary to borrow a large sum of money, and the 
crédit of the terminal company was not sufficient to accomplish the 
needed loan. An arrangement was reached by which the tenant lines 
agreed with the Central Trust Company of New York, and with the 
terminal company, that they would pay in equal parts the annual in- 
terest and sinking fund requirements of a loan from the Central Trust 
Company to the terminal company, to be evidenced by bonds in the 
amount of $5,000,000, secured by a mortgage on the property of the 
terminal company. The capital stock of the terminal company was 
subscribed for and paid for by the four tenant lines in equal parts, 
and was in the amount of $25,000. The current operating expenses 
of the terminal company were to be paid by the tenant lines ratably 
according to the extent of the user by them respectively, to be deter- 
mined according to a wheelage basis. The stock of the tenant lines 
was agreed to be and in fact was pledged to the Central Trust Company, 
to secure the loan, with the privilège of sale, in case of default on 
the part of any tenant company in its payments of interest and for the 
sinking fund. In case of such default, provision was made for the 
élimination of the defaulting tenant line from the privilège of being 
served hy the terminal company and from the use of its property. It 
was also provided that any of the tenant companies could withdraw, 
under certain conditions, from the agreement, and it was thereby and 
thereafter relieved from further obligation for interest and sinking 
fund payments. The tenant lines became liable to pay the principal 
of the loan, only through their agreement to pay the sinking fund in- 
stallments, while they continued tenant lines. 

The terminal company executed the bonds and mortgage which 
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secured them and was directly liable to the Central Trust Company 
for the loan. Hovvever, the installments of interest and sinking fund 
were not paid by the tenant lines to the terminal company and by it, 
in turn, paid to the Central Trust Company, but were paid in quarterly 
parts by the respective tenant lines to the Central Trust Company. The 
title to the terminal propcrties and the ownership of them was in the 
terminal company, subject to the mortgage. AU earnings of the ter- 
minal company, received from others than the four tenant companies, 
were used in réduction of operating expenses, and so distributed upon 
the same basis that operating expenses were paid, as between the ten- 
ant companies. Advances to cover operating expenses were made 
pro rata by the tenant companies from time to time. The relations 
of the tenant companies, the terminal company, and the Central Trust 
Company were fixed by three agreements, executed contemporaneously, 
and the course of business during the years in question, 1909, 1910, 
and 1911, was, as stated, in pursuance of the three agreements. The 
terminal company paid a corporation tax during each year, but, in es- 
timating it, did not take into account interest payments made by the 
four tenant companies to the Central Trust Company in pursuance of 
their contractual obligation during each of the three years. The act 
of August 5, 1909, permits a déduction of interest paid by the corpo- 
ration, but not in excess of interest on the amount of its capital stock. 
The government claims that the amounts paid by the tenant compa- 
nies to the Central Trust Company were income received by the termi- 
nal company, and that, though it ail went to pay interest, only an 
amount equal to the interest on the amount of its capital stock was dé- 
ductible under the terms of the corporation tax law. The amount sued 
for represents the taxes due on the amounts paid by the four tenant 
companies, on account of interest, to the Central Trust Company dur- 
ing the three tax years, less the interest on the amount of the capital 
stock of the terminal company. Payments on account of sinking fund 
requirements during the same years are conceded by the government 
not to hâve constituted income. 

The contention of the plaintiiï in error is that the tenant companies 
were principal debtors of the Central Trust Company and not mère 
guarantors of the terminal company, and that the payments, never 
having been received into the treasury of the terminal company, con- 
stituted no part of its income for the years in question, and were prop- 
erly left out of account by the terminal company in returning its cor- 
poration tax. This is the issue between the parties. Its solution dé- 
pends upon whether the payments made by the tenant companies to the 
Central Trust Company were properly income of the terminal company 
under the corporation tax law. That law was held by the Suprême 
Court in the case of Anderson v. Forty-Two Broadway Co., 239 U. S. 
69, 36 Sup. Ct. 17, 60 L. Ed. 152, to be "not in any proper sensé an in- 
come tax law, nor intended as such, but was an excise upon the con- 
duct of business in a corporate capacity, the tax being measured by réf- 
érence ta the income in a manner prescribed by the act itself ." Section 
38 of the Act of 1909, c. 6, 36 Statutes at Large, 112, provides that the 
taxable net income shall be ascertained by deducting from the gross 
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amount of income among other things, "interest actually paid within 
the year on its bonded or other indebtedness, * * * not exceeding 
the paid up capital stock of such corporation, * * * ovitstanding 
at the close of the year." It is clear that net income is made by the law 
the mère measure of the excise tax and that the law defines what net 
income for this purpose shall consist of. The fact, if it were a fact, 
that the imposition of the tax in the statutory method might resuit, 
in certain cases, in double taxation, or in other inequity, or that the net 
income defined by the statute might differ f rom an accountant's défini- 
tion of net income, is not important in applying the statute. The law 
imposed an excise tax, imposed upon the doing of business in a corpo- 
rate capacity, and measured in amount by its net income as thérein de- 
fined. 

It may be that the tenant companies organized the terminal company 
to provide a convenient joint agency for the performance of certain of 
their duties as carriers, and with no view to profit to be derived from 
its organization. It was, however, legally organized as a corporation, 
capable of earning and paying dividends to its stockholders, and the 
fact that it has not done so does not make it the less a corporation en- 
gaged in business and organized for profit, within the meaning of the 
corporation tax law. Profit from its organization and opération could 
resuit to its stockholders in other ways than in dividends. If the tenant 
companies chose to avail themselves of an agency, owned by them, 
which did business in a corporate capacity, then under the act of Au- 
gust 5, 1909, they became liable through it for the payment of an ex- 
cise tax for this privilège. The voluntary payment of part of the tax 
concèdes this. Boston Terminal Co. v. Gill, Collector, 246 Fed. 664, 
C. C. A. . 

The tenant companies made use of the facilities and services of the 
terminal company in two ways : First, by the use of its property ; and, 
second, through the services of its employés. Compensation for the 
services of its employés was returned by the payment by the tenant 
companies of a pro' rata part of its actual operating expenses. The 
only other return from the tenant companies to the terminal company 
provided for was the payment of interest and sinking fund install- 
ments. Unless thèse represented compensation for the use of the ter- 
minal company's property, there was none. The property sa used was 
owned by the terminal company, not by the tenant companies, and 
compensation for its use was properly due to the terminal company as 
owner. Upon withdrawal from such use by a tenant company, its 
obligation to continue interest and sinking fund payments ceased. 
This is persuasive that the considération for such payments was the 
user of the property of the terminal company. When the sinking fund 
installments fully paid the mortgage indebtedness, the property became 
the unincumbered property of the terminal company. The payments 
of interest by the tenant companies were not yoluntary, even as to the 
terminal company. The tenant companies cd-^enanted with the termi- 
nal company to make such payments, and, in case of default, a provi- 
sion was made in the agreements for the exclusion of any that default- 
ed from the privilèges they enjoyed in the terminal company's facili- 
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ties. Tt seems clear that pa3'ments of interest made iinder such an ar- 
rangement were made in lieu of compensation for the enjoyment of 
the property uscd and were in the nature of rent received by the termi- 
nal company and to be accounted for as part of its income, as rent 
would be^ The fact that the pa3'ments were to be made directly to the 
Central Trust Company by the tenant companies is not important, if 
there existed an obligation on the part of the tenant companies to the 
terminal company to make them for its benefit, and if the considération 
of such obligation was the privilège accorded the tenant companies to 
use the property of the terminal company. 

The cfïect of the arrangement was the same as if the tenant compa- 
nies had expressly agreed to pay rental for the use of the premises in 
the amount of the interest and sinking fund payments, and, to avoid 
circuity, the payments by mutual consent were made direct to the niort- 
gagee. If the owner of a building, as a condition of securing a loan on 
it, should consent that the mortgagee might collect the rents and apply 
them in réduction of the mortgage debt, the owner would still be re- 
quired to report them as income, though they were never, in fact, paid 
to him. He would benefit from their payments, as much as if they had 
been paid to him direct. The case is similar to that of Blalock v. 

Georgia Ry. & Electric Co., 246 Fed. 387, C. C. A. ■ , recently 

decided by this court, and is not distinguishable from it in principle in 
this respect. Nor is it important to détermine whether the tenant com- 
panies were guarantors of the loan of the terminal company or princi- 
pal debtors with it, in their relations to the Central Trust Company. 
As between the terminal company and the tenant companies, there 
was an independent enforceable covenant on the part of the tenant 
companies in favor of the terminal company to pay the installments of 
interest and sinking fund, for the terminal company, as they fell due — 
a covenant, upon a continued performance of which the right of the 
tenant companies to use the property of the terminal company depend- 
ed. There was also a primary and direct obligation on the part of the 
terminal company to pay the interest and sinking fund installments to 
the Central Trust Company, which obligation the tenant companies, as 
a considération for their enjoyment of the terminal company's prop- 
erty, agreed to perform. We think it clear that the payment of such 
sums, in pursuance of their covenant, was but a payment of rent by the 
tenant companies to the terminal company for the use of the premises 
occupied by them, and was properly treated as if it had been paid to 
the terminal company, and by it paid to the Central Trust Company. 

The iudgment of the District Court is affirmed. 
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SCHALL et al. V. OAMORS et al. (two cases). 

In re LE MORE et al. 

(Circuit Court of Appeals, Fifth Circuit. January 17, 1918.) 

Nos. 3163, 3164. 

Bankbuptct <S=5363 — Pabtnehship — CtAiMS — Rioht to Pbove Aoainst Es- 
tâtes OF Pabtnees. 

Clalmant cashed drafts for a bankrupt partnerslilp, supposée! to be 
secured by blUs of lading, whieh were forged, and the drafts were not 
paid. The drafts were not signed nor negotiated by elthier partner per- 
sonally, although they had knowledge of the fraudulent System of doing 
business, and tbe proceeds were recelved and used solely for partnersbip 
purposes. Clatms on tlie drafts were proTed and allowed against the 
partnership estate. Held, under Bankruptcy Act July 1, 1898, c. 541, § 5, 
30 Stat. 547 (Comp. St. 1916, § 9589), which clearly provides for the sepa- 
rate administration of estâtes of a partnership and of the indlvidual part- 
ners, with the right of the partnership estate to prove a claim against the 
estate of a partner only In case there is a surplus in such estate after 
payment of Its own creditors, that clalmant could not aiso prove his debt 
against the estâtes of the partners and share ratably with their creditors, 
on the theory that, because of the fraud, his claim was for a tort, for 
which the partners were individually llable. 

Pétition to Stiperintend and Revise Order of, and Appeal from, the 
District Court of the United States for the Eastem District of Louisi- 
ana ; Ruf us E. Poster, Judge. 

In the matter of Albert Le More and Ed. E. Carrière, bankrupts; 
Frederick Camors and others, trustées. On pétition to revise and 
appeal by William Schall, Jr., and others, to review an order disallow- 
ing their claims. Pétition to revise dismissed. Order afErmed on the 
appeal. 

Howe, Fenner, Spencer & Cocke, of New Orléans, L,a., and Rounds, 
Hatch, Dillingham & Debevoise and Eugène Congleton, ail of New 
Yoik City, for petitioners appellants. 

J. Blanc Monroe, D. B. H. Chaflfe, and Monte M. Lemann, ail of 
New Orléans, La., for respondents appellees. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. Thèse cases were submitted together ; No. 
3163 being a pétition to revise an order of the District Court sitting 
in bankruptcy, disailowing a claim against the bankrupt estate, and 
No. 3164 being an appeal from the same order. As appeal is the 
proper remedy, the pétition to revise is ordered dismissed, at peti- 
tioners' costs. 

The appeal présents the question as to whether a claim in its nature 
a tort, arising out of a partnership transaction, may be proven against 
the individual estâtes of the partners, when the claim has been filed 
and allowed as a claim in contract against the partnership estate. This 
in volves two questions : (1) Whether a claim in tort is provable at 
ail, under section 63 of the Bankruptcy Act of 1898 (Comp. St. 19liJ, § 
9647) ; and (2) whether, in case of a partnership transaction, it «lay 

©=3For other cases see same topio & KEY-NUMBER In ail Key-Numbered Digests & luâezee 
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be proven doubly — against the estate of the partner and that o£ the 
partnership. We find it unnecessary to consider the first much litigated 
question, because of the conclusion we hâve reached upon the second. 

The Bankruptcy Act of 1898, even to a greater extent than its prede- 
cessors, recognizes the séparation between a partnership and its mem- 
bers. It permits an adjudication of the partnership as an entity, as 
distinguished from the individuals composing it. It provides that the 
partnership creditors shall appoint the trustée; that the trustée shall 
keep separate accounts of partnership property and that of the mem- 
bers of the firm ; that there shall be a division in the payment of ex- 
penses of administration beween the partnership and individual es- 
tâtes, as directed by the court; that the net proceeds of partnership 
property shall be first appropriated to pay partnership debts, and the 
net proceeds of the estate of an individual partner be first appropri- 
ated to pay his individual debts, each class to bave resort only to the 
surplus of the other, if any exists ; that the court may permit the 
proof of claim of the partnership estate against individual estâtes and 
vice versa, and may marshal the assets of both classes of estâtes to 
secure an équitable distribution of property of the several estâtes. 

The scheme of administration for partnerships by section 5 of the 
présent act shows the purpose to administer partnership estâtes ac- 
cording to the équitable principle of devoting partnership property 
primarily to the payment of partnership debts, and individual prop- 
erty primarily to the payment of the debts of the individual partner. 
The machinery provided by section 5 is adapted for administration on 
this line. Récent décisions of the Suprême Court hâve emphasized 
the purpose of the statute in this respect. In the case of Miller v. 
New Orléans Fertilizer Co., 211 U. S. 496-506, 29 Sup. Ct. 176, 53 
L. Ed. 300, the court held that the distribution provided by section 5, 
preferring individual creditors of a partnership in the distribution 
of his individual property, would overrule a contrary rule that obtain- 
ed in the state of the domicile of the bankrupt. In the case of Farm- 
ers' Bank v. Ridge Avenue Bank, 240 U. S. 498, 36 Sup. Ct. 461, 60 L. 
Ed. 767, L. R. A. 1917A, 135, the court held that the method of dis- 
tribution provided in section 5 admitted of no exception, even though 
the partnership, and ail of its members, were insolvent, and the only 
fund for distribution was produced by the assets of one of the mem- 
bers, departing in this respect from the contrary rule in England. 

In the administration of the présent bankrupt law, therefore, the 
principle of the. dévotion of partnership assets to satisfy partnership 
debts, before the creditors of the individual members can resort to 
them for payment, and the reverse of this rule, should not lightly be 
departed from. If one, who is a créditer of the joint or partnership 
estate, is permitted to prove his claim against both the partnership 
estate and the individual estate of one or more of the partners, the 
principle would be infringed, if the partner or partners had individual 
creditors. If, in this case, the appellants were partnership creditors, 
their claim against the individual estâtes of the partners was properly 
disallowed. The effect of its allowance would hâve been to enable 
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the partnership creditor to share in the individual property of the 
partners on an equality with the individual creditors of the partners. 

It is contended by appellants that they were creditors both of the 
partnership and of the individual members. The facts from which 
their claims arise are net in dispute. The appellants were induced to 
purchase drafts of the bankrupt firm, supposed to be secured by bills 
of lading representing shipments of staves, through false représen- 
tations made to them or contained in the forged or fraudulent bills of 
lading that were attached to the drafts. The drafts were not paid. 
The claim proven against the partnership was upon the drafts as 
partnership obligations in contract. The claims attempted to be proven 
against the individual estâtes of the partners were for damages for 
the false représentation alleged to hâve been made by the partners. The 
partners were cognizant of the frauds, though the particular drafts 
were not signed or indorsed or negotiated by either partner, and nei- 
ther partner profited from the transaction, except through his interest 
in the firm. The transaction was one in the ordinary course of the 
firm business, except that it was a fraudulent one, and the proceeds 
of the drafts went to the crédit of the firm, and were used in the con- 
duct of its business. Eliminating its fraudulent character, the trans- 
action was altogether a partnership one, and would hâve supported 
proof of claim only against the partnership estate. 

It is contended that the commission of the fraud was the act of the 
partners, even though they did not, in person, sign and negotiate the 
drafts, because the fraud of their agent was imputable to them, and 
because they knew of the fraudulent System under which the firm was 
doing business. If the act of the partners, then the contention is that 
it will support a claim against the partners individually, which can be 
proven in bankruptcy against their individual estâtes, either as a tort 
or upon the theory of waiver of its tortious character. We do not think 
that the policy of the bankrupt law to subordinate firm creditors to 
the creditors of the partners individually in sharing the individual as- 
sets of the partners would permit us to entertain such a fiction. We 
think the détermination as to whether the claim is partnership, or in- 
dividual, or both, should dépend upon the real character of the trans- 
action, and, if that be unmistakably an exclusively partnership one, 
neither fiction nor implication should be resorted to to give it a différ- 
ent character. If the partners had by separate contract of guaranty 
obligated themselves to the claimants, such separate contract would 
hâve afforded a basis for a claim against their individual estâtes. So, 
if it had been shown that their individual estâtes had been enriched 
by the transaction complained of, or that they had been guilty of a 
separate and personal delinquency from that of the partnership, an 
individual obligation to make restitution to the injured claimant might 
hâve been implied. 

In the absence of a separate, individual obligation, or a showing of 
benefit moving to the partner individually from the transaction, we 
can see no reason for sustaining a double proof of claim in favor of 
the implied obligation, when it would not be sustained where the ob- 
ligation is an express one. Each partner and his property is individ- 
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ually liable for ail partnership debts as between him and the partner- 
ship créditer, and this obligation is joint and several at the option of 
the créditer. But as between his individual and partnership creditors, 
under the bankrupt law, the primary liability of his property is to the 
former. It would be contrary to the policy of the bankrupt law to per- 
mit the firm créditer, by invoking such a technical rule of law, to place 
himself on a parity with the individual creditors of the partners as to 
his individual assets, and so circumvent the équitable distribution of 
partnership assets among firm and individual creditors provided for in 
the act. 

The question has been answered differently by the Circuit Courts 
of Appeal in the First and Second Circuits. The case of In re Coe, 
183 Fed. 745, 106 C. C. A. 181 (Circuit Court of Appeals, Second Cir- 
cuit), is contrary to the view expressed; while the case of Reynolds 
v. New York Trust Co., 188 Fed. 611, 110 C. C. A. 409, 39 h- R. A. 
(N. S.) 391 (Circuit Court of Appeals, First Circuit), directly sup- 
ports it. 

The order of the District Court, disallowing the claim of appellants 
against the individual estâtes of the partners, is affirmed. 
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(Circuit Court of Appeals, Fifth Circuit. February 13, 1918. Rehearing 
Denied April ?,, 1918.) 

No. 310T. 

1. Admiralty <S=»106 — Appeal — Paeties. 

To an appeal l>y claiinnnts in a sviit in rem in admiralty, a surety Com- 
pany, wliichi executed the stipulation for release of the libeled vessels, is 
an indispensable party, and niust eitlier be joined or notified and a 
severance efCected. 

2. Appeal and Ebrob <S=>329 — Parties to Appeal — Bringing in by Amenu- 

MENT. 

The Circuit Court of Appeals may permit a party which has been 
omitted from an appeal, and not summoned and severed, to be brought in 
by amendment, where it appears and waives citation. 

3. Collision <s=»74 — Tow and Mooked Duedge in Canal — Fault. 

Liftelant's dredge, engaged in governnient work in the Sabine-Neches 
Canal, was lying nioored to the side of the canal on Sunday, when it was 
brought Into collision with a barge, which was passing through the canal 
in tow of two tugs, and sunk. IJeld, on the évidence, that the dredge 
was not in fault ; that it was moored In a proper place, and was kept 
as close to the bank as possible ; that it was not in fault for assenting to 
the passage of the tow, for which there was room, the canal belng 209 
feet wide ; tliat the tugs were in fault for im])i'oper navigation of the 
tow of which they were in fuU charge ; and that the barge was also in 
fault for unnecessarily allowing lier anchor to hang on her side partly 
below the water Une, which struck the dredge and caused the sinking, 
which was the principal cause of in.iury. 

4. Collision <g=3l32 — Damages — Eléments. 

l'roof of damages recoverable for the sinking of a dredge, consisting of 
évidence as to the cost of labor and matcrials used in ralsing the dredge, 

<g=5For other cases see same topLc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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the cost of repairs, and demurrage during the time reasonably requlred 
for maklng the repnirs, based on the rental value of the dredge, held 
properly admitted, and suffleient to snstaln the award made. 
5. CoixisioN <S=5l30 — ^Damages — Interkst. 

Whlle the allowance of interest on the award in collision cases, where 
the libelant is without fault, is diaeretionarj', the gênerai practice is, in 
cases where the amount of damages is uncertain and is matter for proof, 
to allow interest only from the date of liquidation by decree; and this 
rule is especially applicable where repairs were unnecessarily delayed by 
libelant, and where the repairs put the vessel in better condition thaii 
before collision. 

Appeals from the District Court of the United States for the East- 
ern District of Texas ; Gordon Russell, Judge. 

Suit in admiralty for collision by the Bowers Southern Dredging 
Company against the barge Pittsburg, the Sun Company, claimant, and 
the tugs Mary B. Curtis and ElHs, the D. W. Ryan Towboat Company, 
Incorporated, claimant. Decree for libelant against both claimants, and 
they appeal. Modified and affirmed. 

John Charles Harris, of Houston, Tex., for appellant Ryan Tow- 
boat Co. 

T. L,. Poster, of Beaumont, Tex., E. E. Townes, of Houston, Tex., 
and Jas. B. Stubbs, of Galveston, Tex., for appellant Sun Co. 

John D. Grâce, of New Orléans, La., F. D. Minor and F. D. Minor, 
Jr., both of Beaumont, Tex., and John Neethe, of Galveston, Tex., for 
appellee. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. This case comprises two separate appeals 
from a decree in admiralty rendered by the District Court for the 
Eastern District of Texas in favor of the appellee, the Bowers South- 
ern Dredging Company, in each appeal, and against the respective ap- 
pellant, and its coappellee. The appellees, against whom the decree 
was rendered, severed and separately appealed, joining their respec- 
tive corespondents as appellees. The cause of action arose out of a 
collision in the Sabine-Neches Canal between a dredge of the Bowers 
Southern Dredging Company and a tow and its two tugboats. The 
tugboats belonging to the D. W. Ryan Towboat Company, and the 
barge, which was being towed, to the Sun Company. 

[ 1 ] There was submitted, with the submission on the merits, a mo- 
tion to dismiss each appeal. The motion was predicated upon the f all- 
ure of the appellant to make the Lion Bonding & Surety Company an 
appellee, or to obtain as to it, in each appeal, a summon and severance. 
No notice of appeal was served on the Lion Bonding & Surety Compa- 
ny in either appeal. The Lion Bonding & Surety Company executed 
with the respective appellants a stipulation for the release of the tug- 
boats and the barge which had been seized by the libelant, and the de- 
cree appealed from was rendered against the two appellants, as princi- 
pals, and the Lion Bonding & Surety Company, as the surety for each 
of the principal respondents. The first question presented by the mo- 

®=9For other cases see same tople & KEY-JiIUMBEE in ail Key-Numbered Dlgests & Indexes 
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tion to dismîss îs whetlier the Lion Bonding & Surety Company was a 
necessary party to the appeals. 

On this question, we are unable to distinguish this case ïrom the 
case of The Bylands, 231 Fed. 101, 145 C. C. A. 289, which, upon the 
authority of Estis v. Trabue, 128 U. S. 225, 9 Sup. Ct. 58, 32 L. Ed. 
437, and Ex parte Sawyer, 21 Wall. 236, 22 E. Ed. 617, held the sure- 
ty, upon a Uke stipulation, to be an indispensable party to the appeal, 
and one that should either be joined in the appeal or a severance effect- 
ed, and the surety notified of the taking of the appeal. As that case is 
the law of this circuit, and as the Suprême Court denied a certiorari 
in it, we feel bound to foUow and apply the rule there announced to 
this case. 

[2] Each of the appellants hâve filed motions to amend the pétition 
for appeal, and the citation, by making the Lion Bonding & Surety 
Company a party thereto, and for leave to file an amended appeal 
bond. The Lion Bonding & Surety Company has also appeared in this 
court, and waived the issuance and service of a citation, and moved for 
leave to join in and become a party to each of the appeals. The second 
question presented by the motion to dismiss is whether the appellants 
should be hère allowed to amend their appeal by making the Lion Bond- 
ing & Surety Company a party to it, upon its appearance and waiver 
of citation and offer to join in the appeal and become a party to it. 
In ruling on this motion to be allowed to amend, we are confronted by 
what is apparently an irreconcilable conflict in the rulings of the Su- 
prême Court. 

In the case of Estis v. Trabue, 128 U. S. 225, 9 Sup. Ct. 58, 32 L. 
Ed. 437, the Suprême Court seems to hâve held that the omission to 
make the surety a party to the appeal was jurisdictional and could not 
be amended in the Suprême Court, though no application to amend was 
submitted to the court in that case. In the case of Inland Coasting 
Company v. Toison, 136 U. S. 572, 10 Sup. Ct. 1063, 34 L. Ed. 539, 
the Suprême Court, having dismissed the writ of error because of a 
similar def ect on the original hearing, upon rehearing granted a motion 
to rescind the judgment of dismissal, to restore the cause to the dock- 
et, and to amend the writ of error by inserting certain parties as plain- 
tiflfs in error, and upon amendment the cause was ordered returned to 
the docket. In the case of Mason v. United States, 136 U. S. 581, 10 
Sup. Ct. 1062, 34 L. Ed. 545, an application to amend a writ of error, 
by adding omitted parties as plaintiffs in error or for a severance of 
such parties, was denied, and the writ of error dismissed for the defect 
in parties, without discussion. In the case of Dolan v. Jennings, 139 
U. S. 385, 11 Sup. Ct. 584, 35 L. Ed. 217, the Suprême Court held that 
a failure to join a necessary party in the appeal, or to effect a sever- 
ance, was fatal to an appeal considered four years after the final de- 
cree, and when the omitted party did not voluntarily appear before the 
court and submit himself to its jurisdiction. On page 387 of 139 U. S. 
(11 Sup. Ct. 585 [35 L. Ed. 217]) the court said: 

"More than four years bave elapsed slnce the final decrees were entered, 
and, as we hâve never had jurisdiction over the légal représentatives of the 
deceased complainant, it is impossible for us to obtain it now." 
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And in speaking of the case of Mason v. United States, supra, the 
court said: 

"In Mason v. United States, 136 U. S. 581 [10 Stip. Ot. 1062, 34 L. Ed. 545], 
the application to amend being niade more tlian two years aftei- the entry of 
the judgment, and the omitted parties being in no woy in court, the application 
was denied and the writ of error dismissed." 

In the case of Estis v. Trabue, cited by the court at the end of the 
extract just quoted, the writ of error was dismissed more than three 
years from the date of the final decree, the omitted parties were net 
before the court, and the court had lost jurisdiction to compel their in- 
voluntary appearance. In the case of Inland & Seaboard Coasting 
Company v. Toison, 136 U. S. 572, 10 Sup. Ct. 1063, 34 L. Ed. 539, the 
application to amend came when the time for suing out a second writ 
of error had expired. The application was for leave to amend by 
inserting the names of the omitted parties as plaintifïs in error, and 
this implied authority to appear for them in the counsel for the original 
plaintiffs in error, who made the motion to amend. In that case there 
was nothing in the "appeal papers" from which the amendment could 
be made, and consequently the cases of Moore v. Simonds, 100 U. S. 
145, 25 L. Ed. 590, and Knickerbocker Insurance Company v. Pen- 
dleton, 115 U. S. 339, 6 Sup. Ct. 74, 29 L. Ed. 432, did not support 
the right to amend. Yet the Suprême Court granted the motion, al- 
lowed the amendment, and reinstated the case on the docket with the 
new plaintiffs in error. 

From the facts of the case of Inland Company v. Toison, we must 
conclude that, where the omitted parties voluntarily appear before the 
appellate court and submit themselves to its jurisdiction, the amend- 
ment will be permitted, even though the time for suing out a writ of 
error or appeal had expired, and even though there is nothing in the 
appeal papers by which the amendment could properly be made. In 
this case, also, the time for taking an appeal had expired before the 
application to amend was presented to this court, and there is noth- 
ing in the appeal papers by which the amendment could be made. It 
is also true, however, that in each appeal the application to amend is 
accompanied by the voluntary appearance of the omitted party in this 
court, and its waiver of citation, and its application to be allowed 
to join in the prosecution of the appeals. We think this case comes 
within the facts of the cases of Inland Company v. Toison, and Gilbert 
V. Hopkins, 198 Eed. 849, 117 C. C. A. 491,_in the Fourth Circuit, and 
Rininger v. Puget Sound Electric Company, 220 Fed. 419, 136 C. C. 
A. 43, from the Ninth Circuit, and is to be distinguished, in the re- 
spect mentioned, from the cases of Estis v. Trabue, Mason v, United 
States, and Dolan v. Jennings, supra, and that the application to amend 
should be allowed, and the motion to dismiss the appeal, if and when 
the amendment is made, be denied. 

[3] Coming to the merits, the case arose out of a collision between 
a dredge of the appellee, the Bowers Southern Dredging Company, and 
a barge, belonging to the Sun Company, named the Pittsburg, and two 
tugboats of the D. W. Ryan Towboat Company, Incorporated, the 
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Mary B. Curtis and the Ellis. The collision occurred in the Sabine- 
Neches Canal, at the point where it is intersected by the Neches river. 
The dredge was moored to the bank of the canal. The day o£ the col- 
lision being Sunday, no dredging had been done on that day, but some 
incidental work, preparatory to the next week's work, had been done 
on Sunday morning, preceding the time of the collision. The dredge 
was engaged in deepening the channel of the canal for the United States 
government. The channel of the canal, at the point of the collision, 
was about 200 feet wide. The tow and its tugs were proceeding down 
the canal, and had to cross the Neches river before reaching the place 
where the dredge was moored to the bank of the canal. As the tugs 
and their tow approached the Neches river, they signaled the dredge, 
to attract the attention of its crew to the approach of the fleet. After 
attracting the dredge's attention, the évidence tends to show tliat the 
dredge sounded two whistles which the tugs claim was an invitation or 
permission for them to proceed and pass the dredge. Those on the 
dredge claim that one of the tugs gave the two-whistle signal, and that 
the dredge merely answered it with a Hke signal, which was only an ac- 
knowledgment of the tug's notice that it was about to pass. The fleet 
thereupon proceeded down the canal across the river and past the 
dredge. 

The évidence is in hopeless conflict as to the course of the fîeet. The 
évidence of the appellants was to the efïect that the fleet took a cir- 
cuitous course, made necessary by the current and wind, f rom the point 
where it was signaled to pass the dredge ; while that of the appellee, 
the Bowers Southern Dredging Company, is to the efïect that fleet took 
a direct course from that point to the dredge. It is undisputed that 
the proper course to avoid collision with the dredge, and at the same 
time to avoid going ashore in shoal water at the intersection of the 
river and the canal, opposite to where the dredge was moored, was the 
circuitous, and not the direct, course. The évidence is also in sharp 
conflict as to the position of the dredge with référence to the bank of 
the canal to which it was moored. The évidence of the appellants is to 
the efi^ect that the stern of the dredge was 110 feet from the bank of the 
canal, leaving the width of the channel beyond the dredge but 90 feet. 
On the other hand, the évidence of the appellee, the dredge company, 
was to the efïect that prior to the collision, but on the same morning, 
the tug Juno, in charge of the barge Pettibone passed the dredge ii» its 
progress through the canal, and that the dredge, to give the tug and its 
tow ample room for passage, was puUed up close to the bank of the 
canal, to which it was moored, and that it remained in this position, 
hugging the bank, until the collision. 

There was also a dispute as to whether the dredge had a right to oc- 
cupy the position in the canal in which it was moored, in view of the 
f act that it was not engaged in dredging on the day of the collision. As 
the fleet approached the dredge and reached the canal, after having 
crossed the river, it got into shoal water, and this made navigation 
difificult. In order to avoid collision with the dredge, the engines of the 
tug Ellis, the smaller of the two tugs, were. reversed, and, this failing 
to arrest the progress of the fleet towards the dredge, the engines of the 
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Mary B. Curtis, the larger of the tugs, were then reversed. The Curtis 
being the more powerful tug, the reversai of her engines swung the 
fleet tovvards the dredge, and seems to hâve been the immédiate cause 
of the colHsion. The anchor on the barge Pittsburg was hanging on 
her side at her hawse hole, partly belovv the water line. It v^fas on the 
side of the barge that was towards the dredge, and that struck the 
dredge v^'hen the two coUided. 

It is claimed that the anchor ripped a hole in the side of the dredge 
below the water line, and that the collision between the barge and the 
dredge would hâve been harmless to the latter, but for the présence o£ 
the anchor and its alleged improper position on the side of the barge. 
The contention is that the damage to the dredge was due to the fact 
that it sunk, and that it would not hâve sunk, in spite of the collision, 
but for the position of the anchor on the side of the barge and below 
the water line. The navigation of the fieet was in charge of the cap- 
tain of the tug Mary B. Curtis. The captains of the barge Pittsburg 
and the tug Ellis navigated their vessels in obédience to the directions 
of the captain of the Curtis. 

The foregoing were the ultimate facts of the collision, as they afïect 
the respective liability of the parties to it, the Ryan Towboat Com- 
pany, the Sun Company, and the dredging company. From them the 
District Judge arrived at the conclusion that the dredging company 
was free from fault, and that the Ryan Towboat Company and the 
Sun Company were jointly liable for the collision, their fault being 
mutual. 

The fault charged against the dredging company was (1) in assuming 
unnecessarily a position in the canal where it was a menace to those 
navigating the canal, and (2) in inviting by its signal the fleet to pass 
it while in a dangerous position and by a dangerous method. 

(1) In view of the difficulty with which the dredge was moved, and 
the time and expense incident to moving it, and in view of the shoal 
water in the part of the river adjacent to the entrance of the canal, and 
in view of the fact that there was ample room to navigate the canal> 
if the dredge was properly moored to the bank of the canal, and if the 
vessels navigating the canal did so with proper care, we agrée with 
the District Judge's finding that no fault can be charged against the 
dredge in respect of its position. We also find that the prépondérance 
of the évidence shows that the dredge was moored close to the bank 
at the time of the collision. The évidence shows that it was hauled up 
to the bank at the time the Juno and tow passed, and there is no évi- 
dence that it was moved from this position until after the collision. Its 
position after the collision is satisfactorily explained by the slope of the 
bank and the effect of the collision itself in moving it from the bank. 

(2) The évidence is conflicting as to whether the captain of the 
dredge merely acknowledged the signal given by the fleet of its approach 
and of its intention to pass the dredge, or whether his signal amounted 
to an invitation to do so. If the fleet took the proper and circuitous 
course of approach to and passage by the dredge, no fault could be 
predicated on the giving of the signal, though it was an invitation ta 
pass, since it is clear from the évidence that the fleet, by caref ul navi- 
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gation, adopting this course, could hâve safely passed the dredge with- 
out mishap. If so, there was no fault in inviting it to do so. The 
fault was in the subséquent unskillful navigation of the fleet in ap- 
proaching and passing the dredge, viz., in permitting the fleet to get in 
shoal water, where navigation was difficult, and in the reversai of the 
engines of the Curtis at a time when the effect was to draw the fleet 
against the dredge. The fault would in that event hâve been solely 
that of the fleet, if the position of the dredge in the canal was not 
fault, and we hâve so determined. 

The other contention is based upon the aspect of the évidence that 
the fleet took the direct course across the river in approaching the 
dredge; that the wind and current made this a dangerous thing to 
do ; that the dredge invited the fleet to approach in this course, know- 
ing of the danger of doing so, and thereby participated in the fault 
that produced the collision. Conceding that the dredge did more than 
recognize the fleet's signal, and in fact invited the fleet to approach 
and pass it, we do not think that fault can be based on such an invi- 
tation for thèse reasons. It does not appear that the invitation directed 
the course to be pursued by the fleet in accepting it, or that the dredge 
had actual or imputed knowledge when it gave the invitation that the 
fleet would act upon it by taking the dangerous course. It is also not 
satisfactorily shown that careful navigation over the direct course 
would not hâve availed to avert the collision, or that the dredge could 
hâve reasonably anticipated that its invitation, carefuUy acted upon by 
the fleet, whatever course it took, would hâve likely resulted in dis- 
aster. That there was unskillful navigation in handling the fleet as 
it passed the dredge, and that it precipitated the collision, is clear. We 
think there is ample ground for a finding that, in the absence of such 
improper navigation, the passage of the fleet over the direct course 
would hâve been so reasonably free f rom danger as not to hâve made 
an invitation to pursue it négligence. 

It must be remembered, in considering this question, that the ofiî- 
cers of the dredge knew that the officers of the fleet were familiar with 
the canal and the position of the dredge in it ; that they knew the width 
of the fleet and its draft, and the width of the channel and its depth, 
and were in a better position to know whether navigation by the direct 
course was safe for a fleet of the width of beam and depth of draft of 
the instant one than the oflicers of the dredge could be. The signal, 
at most, amounted to a permission, and was in no sensé a direction; 
and this is true, though the dredge had the right of way and could 
hâve prevented the passage of the fleet. The fleet had the right to 
pass or anchor, as it saw fit. The dredge did no more than signify its 
willingness for the fleet to pass, if it desired. Whatever might be the 
efifect of an invitation to proceed, when proceeding was fraught with 
imminent danger, known to the person giving the invitation, and un- 
known to the person acting on it, we do not tihink this is such a case. 
The danger under proper navigation was not unreasonably great; it 
was known as well or better to the fleet than to the dredge, and was 
to be acted upon by the fleet only at its option and consequently at 
its péril. 
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Finding the dredge to hâve been free from fault, we corne to the 
conduct of the officers of the tugs and of the barge. The évidence sat- 
isfactorily establishes the responsibihty of the tugs for the navigation 
of the fleet. The captain of the tug Curtis directed the navigation of 
the fleet, and the captain of the barge Pittsburg navigated the barge 
subject to his orders. The relation between the owners of the tngs 
and the ow^ner of their tow was that of indépendant contracter and 
contractée, and the owners of the tow would not be responsible for 
the neghgence of the tugs' officers in navigating the fleet. Aside from 
the responsibility of the owners of the barge, if any, arising from the 
position of the anchor on the barge, they were under no responsibihty 
to the dredge company for the damage caused by the colHsion. 

We hâve no doubt that the captain of the tug Curtis was neghgent in 
his management of the fleet. If he steered the fleet in the direct course 
across the Neches river to the point at entrance to the canal, where the 
dredge was moored, he was négligent in selecting a dangerous course, 
when a safe one was open to him. If he pursued the circuitous course, 
then it follows that careful navigation of the fleet would hâve enabled 
it to hâve passed the dredge in safety. The dredge being stationary, 
responsibility for the safe passage was presumptively placed upon the 
fleet. The fact of collision, imder such conditions, would prima facie 
impute fault to the moving fleet. The reversai of the engines of the 
Curtis was an act of négligence, and a direct cause of the collision. The 
placing of the tugs abreast of the barge, giving the fleet a width of 
beam of 70 feet, with knowledge that the dredge was to be encountered 
in the narrow channel of the canal, was also a négligent act on the 
part of the person in charge of the navigation of the fleet. Without 
referring to the varions other acts of fault charged against the fleet, 
we think those mentioned are enough to support the decree against the 
D. W. Ryan Towboat Company. 

Coming to consider the liability of the Sun Company, as the owner of 
the barge Pittsburg, we hâve said that its liability, if any exists, dé- 
pends upon whether the position of its anchor, hanging from its side at 
the hawse hole and extending below the water line, was a négligent one. 
This is not a case where the position of the anchor merely aggravated 
in an undefined degree the damage done by the collision, which would 
hâve been the case if the dredge had not sunk, and if the damage had 
consisted of the crushing due to the blow. In this case, the substantial 
damage was due to the sinking of the dredge. If the dredge had been 
struck, but had not sunk, the damage would hâve been inconsequential. 
The substantial damage was the resuit of the sinking of the dredge, 
and the cause of its sinking was the cause of the damage. We think 
the évidence justified the finding of the District Judge that, but for the 
présence of the anchor at the side of the barge and below the water 
line, the dredge would not hâve been sunk by the collision ; and that 
the effect of the position of the anchor was to tear a hole in the side of 
the dredge below the water line, which would not hâve otherwise hap- 
pened from the collision. 

It consequently becomes necessary to inquire whether the présence 
of the anchor in the position described was due to négligence on the 
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part of the owners of the barge. The évidence shows that the anchor 
had been carried in that position for two weeks before the colHsion. 
The barge was (hiring that time being navigated up and down the nar- 
row channel of the canal, where colhsions were for that reason at least 
probable, even where due care was exercised, and quite likely to occur, 
where it was wanting. The officers of the barge also knew that the 
dredge was in the canal, and that the barge would necessarily hâve to 
pass and repass it. Under thèse conditions, we think the captain of the 
barge should be held, in the exercise of ordinary care, to hâve reasona- 
bly anticipated the likelihood of damage resulting f rom such a position 
of the anchor, and that the unnecessary carrying of the anchor in a po- 
sition where it might strike a vessel below the water line would be nég- 
ligence on bis part. For this reason, we think that the decree fasten- 
ing a moiety of the responsibility upon the Sun Company as owner of 
the barge was a proper one. It seems reasonably certain that a colli- 
sion, had there been no anchor on the side of the barge^ would not hâve 
caused a sinking of the dredge, and practically ail the damage was the 
resuit of the sinking of the dredge. However, the captain of the Cur- 
tis knew of the position of the anchor on the side of the barge, and 
was not without fault in navigating the fleet with the anchor of the 
barge in an improper position, aside f rom the other fault to be attrib- 
uted to him. 

[4] Complaint is made of the amount of damages awarded the libel- 
ant under the final decree, both because of the method of proof of the 
items constituting it and because of its alleged excessive amount. The 
damages allowed, apart from demurrage and interest, were supposed 
to represent the cost to the libelant of raising and repairing the sunken 
dredge. The items consisted of labor and material. The method of 
proving the items of labor cost is not criticized. Criticism is made of 
the method of proving the cost of materials used for raising and re- 
pairing the dredge, as being by secondary and hearsay évidence. Ac- 
cording to the course of business of libelant, material was purchased 
on order blanks in quadruplicate, and for its gênerai use ; one copy of 
the order going to the seller, and three being retained by the purchaser. 
It was the duty of the employés of the libelant to check the material re- 
ceived against the amount ordered, as shown by the order blank, and 
to distribute the material to the différent jobs for which it vi'as used, 
and to mark the distribution on the order blank. The libelant paid for 
the material on bills of the seller which corresponded with the approv- 
ed order blanks, and the amounts paid were distributed on the books of 
the libelant to the différent jobs, according to the distribution made by 
the employés of the libelant, who received and handled the material. 
First-hand proof was not made of the receipt and actual use of the ma- 
terial, charged to the raising and repair of the sunken dredge, for that 
particular job of work. It is manifest that a requirement of first- 
hand proof of that character for each item of material used in the rais- 
ing and repair of the dredge would be so burdensome and costly as to 
be prohibitive, if it could be produced at ail. We think proof of the 
items, by proof of the usual course of business of libelant, and of their 
correctness according to that course of business, was sufficient as a 
250 F,— 2 
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prima facie showing, and this character of proof was accompanied by 
proof of experts that the material in amount and kind and value would 
be reasonably needed to accomplish the raising and repairing of the 
dredge. The proof was satisfactory to the master and to the District 
Judge, and we are satisfied, both with the character of proof permit- 
ted by them and with their conclusions as to the aggregate amount of 
the cost of raising and repairing the dredge. 

With référence to the complaint concerning the amount of demur- 
rage allowed the libelant, the évidence of libelant's manager, Crandall, 
was that the monthly rental value of the dredge was from $2,500 to 
$3,000; that of Ryan, the manager of the D. W. Ryan Towboat Com- 
pany, that it was from $1,200 to $1,500. The District Judge allowed 
for demurrage $7,500, $2,500 a month for three months. The award 
was not based upon profit earned by the dredge but upon its rental 
value. It was not allowed for the period the dredge was actually out 
of commission, a period of ten months, but only for the period (three 
months) which the master and the District Judge ascertained from 
the proof was actually necessary for its raising and restoration, if rea- 
sonable expédition had been employed to that end by the libelant. The 
master allowed the lowest amount testified to by the witness Crandall, 
rather than the amount fixed by Ryan, assigning as his reason that 
Crandall showed greater f amiliarity with dredges and their rental val- 
ue than did Ryan, and the District Judge approved this finding. The 
différence between the values fixed by the two witnesses was $1,000. 
We are not willing to disturb the master's conclusion, concurred in by 
the District Judge, in view of their better opportunities to determinei 
as between the two witnesses. 

[5] The master and the District Judge awarded interest upon each 
item from the date of payment until the date of final decree, tiie inter- 
est aggregating $4,210.48. The allowance of interest on the award in 
collision cases, where the libelant is without fault, is discretionary (The 
Itasca [D. C] 117 Fed. 885 ; The North Star, 62 Fed. 71, 10 C. C. A. 
262), though "the gênerai rule of law, or practice, rather is to allow 
interest * * * where the amount of damages is uncertain and is 
matter for proof, from the date when they were liquidated; that is, 
fixed by judicial ascertainment" (Kelley v. City of Cleveland, 176 Fed. 
498, 100 C. C. A. 108). Two circumstances militate against the equity 
of allowing interest in this case prior to the date of final decree. The 
period of repairs was extended over a period of ten months, when the 
proof shows a period of three months should hâve sufiiced. This nec- 
«ssarily postponed the date of the final decree, since the amount of 
damages were not ascertainable until the restoration of the dredge was 
<:ompleted. Again, parts of the dredge were put in better condition 
after the restoration than they were before the collision, since the new 
replaced the old. This advantage inured to the libelant, without cost to 
it, since it was allowed the full cost of replacement. In The Grâce 
Danforth (D. C.) 97 Fed. 978, interest was disallowed because the Dis- 
trict Court found that "the vessel was placed in better condition than 
before the collision." We think the equities of this case require the 
disallowance of interest prior to the date of the final decree. 
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The decree of the District Court is modified, by reducing its total 
amount to $41,481.14, and the amounts of the decrees against the re- 
spective respondents to one-half of that sum, or $20,740.57, and, as so 
modified, is affirmed. 
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DIXON V. GEORGE W. HOWE & CO. 

(Circuit Court of Appeals, Flfth Circuit. Februarj' 13, 1918. On Application: 

to Modify Order, lî^eliruary 27, 1918. Reliearing Denied 

Aprll 3, 1918.) 

No. 3127. 

1. Appeal and Error ®=329i — Parties to Appeal — Bringing in bt Amend- 

MKNT. 

Tlie Circuit Court of Avpeals may permit a party, whlch has been 
omitted from an appeal and not summoned and severed, to be brougiit in 
by amendment, where it appears and waives citation. 

2. Principal and Agent <S:=5l69(2) — Chabtee by Agents — Ratification by 

OWNER. 

Tlie owner of a vessel, whicli adopted and carried out a cliarter party, 
and in a suit by the cliarterer based a cross-libel thereon, is bound by its 
ternis, altliough it was originally made by agents wlthout auttiority. 

3. Shipping <Ss=51 — Charters — Collection of Freioht Money — Liability 

OF Vessel. 

The hiaster of a ship, altliough the agent of the owners, is under duty 
to collect freight money for the l)eneflt of a charterer; and where the 
duty exists, both the vessel and owner are liable for his acts or omissions 
in respect to its exercise, and for stronger reason the ship is liable,. 
where the collection is made by the owners themselves. 

4. Shipping ©=5110 — Charters — Liability for Improper Stowaqe. 

Where, as reqnired by the charter, a ship was loaded by stevedores 
employed by the charterer, but "under the supervision of the master," the 
charterer cannot be held liable for improper stowage. 

5. SiiiPPiNG <S=»171 — Charters — Demurrage — Cesser Clause. 

Where ail the terms, conditions, and exceptions of the charter party 
are by récital incorporated in the bills of ladlng sigued by the master, 
the charterer is i>rotected by the cesser clause from liability as to ail 
demurrage incurred after the signing of the bills of ladlng. 

6. Shipping <S=»49(2) — Charters — Mistake in Settlement — Inteeest. 

The owners of a chartered ship held entitled to interest on an amount 
due them from the charterer, but retained by the charterer through a. 
mutual mistalie when the settlement was made. 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana ; Rufus E. Poster, Judge. 

Suit in admiralty by George W. Howe & Co. against the steamship 
Seguranca and Hiram Dixon, master, claimant. Decree for libelant,, 
and claimant appeals. Modified and affirmed. 

J. C. HoUingsworth, of New Orléans, La., for appellant. 
John C. Avery, of Pensacola, Fia., and William Grant and Wro., 
B. Grant, both of New Orléans, La., for appellee. 

igzcsFot otlier cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes . 
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Before WAI^KER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. [1] Upon the hearing of this appeal, 
C'ounsel for the appellee directed the court's attention to the fact 
that the National Surety Company, surety on the stipulation for the 
release of the Seguranca, which was seized under the libel, and 
which was a party respondent in the final decree rendered in the 
District Court jointly against the claimant and itself, was not made 
a party to the appeal, that there had not been a summons and sev- 
erance as to it, and that it had not been notified of the appeal. On 
the authority of The Bylands, 231 Fed. 101, 145 C. C. A. 289, and 
of Estes V. Trabue, 128 U. S. 225, 9 Sup. Ct. 58, 32 E. Ed. 
437, it is suggested that it is our duty to dismiss the appeal, of our 
own motion, for want of jurisdiction of the necessary parties to the 
appeal. The appellant resists this motion, and has applied for leave 
to amend his pétition for an appeal and the citation, by making the Na- 
tional Surety Company a party to the appeal, and has accompanied his 
application with the voluntary appearance of the National Surety 
Company, and a waiver of service of citation, and a joinder in the 
appeal. In accordance with our ruling in the case of The Mary B. 
Curtis, 250 Fed. 9, decided at this term, and for the reasons tiiere 
given, we will allow the amendment of the appeal by the making of the 
National Surety Company a party to it, and, the amendment being con- 
sidered made, asprayed for, the appeal will be allowed to stand for dé- 
cision upon the merits. 

The first contention of the appellant is that the District Court had 
no jurisdiction to proceed in rem, because (1) there was no charter 
party between the owners of the Seguranca and the libelants, on which 
to base the ship's liability ; and (2) because the cause of action, if any 
existed, was a personal one against the owners, and not the proper 
foundation for a proceeding in rem. 

[2] The real cause of action of libelant was for freight money col- 
lected by the shipowners from a consignée at destination, which was 
the property of the charterers of the ship, and was received for the 
use of the charterer and not turned over to them. The original libel 
had attached to it as an exhibit what purported to be a copy of the 
charter party, on which the libel proceeded. As a matter of fact, how- 
ever, the copy attached to the libel was not that of charter party be- 
tween libelant and respondents, but of one between respondents and 
Allen and Friedrichs, who are not parties to the libel. The facts were 
that the ship was originally chartered by the respondents to Allen and 
Friedrichs for a certain amount, and was thereafter again chartered 
to libelant for an increased amount. The second charter party was 
signed, on behalf of the owners, by Allen and Friedrichs, as agents. 
Their authority to act for the owners is disputed. 

We find it unnecessary to détermine whether Allen and Friedrichs 
originally had authority to sign the charter party on behalf of the 
owners. The record abundantly shows that the owners ratified the 
second charter party with appellee, both in correspondence prior to 
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the filing of the libel and by their conduct in the proceeding itself. In 
paragraph 3 of their original answer they deny the allégations of ar- 
ticle third of the libel, "except the averment by libelant that a charter 
party was entered into between the libelant and the steamship Segur- 
anca of date May 28, 1915, presently objecting to any and ail aver- 
ment of the contents thereof, and the said parties will object to any 
other proof than the document itself." The original document was 
introduced in évidence on the hearing on March 28, 1916. The appe- 
lant, as claimant of the steamship Seguranca, filed a cross-libel against 
libelant, relying in it upon rights claimed to hâve been given him 
by "the charter party averred in the original libel, and the basis of the 
said libel by paragraph three thereof," and asking affirmative relief 
based upon provisions of said charter party, and asking that libelant 
be required to furnish a bond to respond to the cross-libel under ad- 
miralty rule 53 (29 Sup. Ct. xlv), and that proceedings under the orig- 
inal libel be stayed until such security was given. 

By expressly admitting in his answer the exécution of a charter 
party between appellant and appellee of like date as the one sued on, 
and by relying upon it as a basis for relief in the cross-libel, we think 
the appellant is concluded from disputing that the second charter 
party was binding on him and the ship, whatever may hâve been the 
original incapacity of Allen and Friedrichs to exécute it as agents for 
the owners. This would be true, even though, as appears to hâve been 
the case, the original charter party was between the owners and Allen 
and Friedrichs, and at a lower rate of freight, and the charter party 
on which the libel is based was in its inception a contract between Al- 
len and Friedrichs and appellee at a higher rate of freight. Its sub- 
séquent adoption by the owners of the Seguranca justified the libel 
against them based on it. 

[3] The appellant also contends that, conceding the charter party 
to be binding on appellant, the liability sought to be enforced by the 
libel was a personal one against the owners, and would not sustain a 
proceeding in rem against the Seguranca. The lack of authority in 
the master to exécute the m^aster's five days' note may be conceded, 
and still the libel may be sustained in rem. The master, though he 
may be the agent of the owner, is under a duty to collect freight 
money for the benefit of the charterer, and where the duty exists, his 
owners are liable for his acts or omissions in respect to its exercise. 
Parsons, Shipping and Admiralty, vol. 2, § 28; The Port Adélaïde 
(D. C.) 59 Fed. 174; Id., 62 Fed. 486; The Maiden City (D. C.) 33 
Fed. 715. The master, therefore, had implied authority to bind the 
owners and the ship in the matter of collection of freight money, due 
the charterers. 

In this case, the owners of the Seguranca themselves made the col- 
lection) of the freight money due the charterers on the consignment of 
the Pensacola Lumber & Timber Company, and the master's author- 
ity is not involved. If the act or omission of the master, when he has 
authority to collect freight money belonging to the charterer, is bind- 
ing on the owners and on the ship in a proceeding in rem (as was held 
in the cases cited), surely the liability of the owners for the making 
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of such collections and refusing to account to the charterer therefor, 
can also be enforced in a proceeding in rem against the ship. It is 
conceded that the owners coUected the freight money due the charter- 
ers on the consignment of the Pensacola Lumber & Timber Company 
on arrivai of the Seguranca at destination, and still withhold the same. 

The only possible answer to the liability of the ship for the amount 
so withheld, as we view it, would be the existence of a valid offset in 
favor of the owners. The plea of estoppel is without merit, in view of 
the réservation in favor of appellee, expressed in terms in the agree- 
ment on which it is based. 

[4] The appellant claimed as an offset damage alleged to hâve 
been sufïered by him because of improper loading of the Seguranca 
by the stevedores employed by the appellee as charterer, consisting in 
the expense of removal of part of the cargo and loss of revenue, claim- 
ed to hâve been due to shortage of cargo due to improper loading. The 
évidence is conflicting as to whether the admitted tenderness of the ship 
after it was loaded was due to improper stowage of the cargo or to 
the alleged crankiness of the ship herself . We find it unnecessary to dé- 
termine as between thèse causes. Section 15 of the charter party pro- 
vided that: 

"The charterers or thelr agents shall provide and pay a stevedore to dO' 
the stowlng of the cargo under the supervision of the master." 

One Tracy was employed by the charterer to do the loading. Hi&~ 
testimony is to the effect that the loading was done in a manner known^ 
to and approved by the master, and that additional cargo of resin, a 
subject of complaint by the appellant, was put on the ship only after 
the intention to do so was made known by Tracy to the master, and- 
that the master made no objection, until after it was loaded on the 
ship, and that the first objection or protest made by the master was 
after the ship was loaded and when a list became apparent. It is true- 
that the évidence of the master, Dixon, is partly in conflict with 
Tracy's. The District Judge, after hearing the évidence of both, 
came to the conclusion that any improper stowing of cargo was due to 
the joint fault of the stevedore, Tracy, and the master, Dixon, and 
under the terms of the charter party, it was made the master's duty to- 
supervise the stowing of the cargo. Under thèse circumstances, we- 
agrée with the conclusion reached in the District Court that the appel- 
lant should take nothing by reason of this offset. 

[5] The offset based on demurrage, claimed for delay in unloading 
at destination, is covered by cesser clause of the charter party, which 
provides : 

Sec. 20. "Charterers' responsibillty under this charter shall cease as soort 
as the cargo is shipped and bills of lading slgned, provlded ail the condi- 
tions called for in this charter hâve been fulfilled or provided for by bUls of 
lading." 

The bills of lading provided that ; 

"Ail the terms, provisions, and exceptions [of the charter] are fierewltb In- 
corporated and foj'm a part hereof." 
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The bills of ladîng making équivalent provision -with the charter for 
the owner's security, the cesser clause became fuUy operative in favor 
of the charterer as to ail demurrage incurred after the signing of the 
bills of lading. 

[6] In the adjustment between the charterer and the master at 
Pensacola, before the ship sailed, through a mistake in rate of ex- 
change, the master for the owners received $677.50 less than the own- 
ers were entitled to. The District Judge allowed this to appellant as 
an offset, but denied the appellant interest on it from the time of 
settlement. The District Judge allowed the appellees interest on the 
amount of freight money held back by the owners. "The allowance of 
interest by way of damages in cases of collision, and other cases of 
pure damage, * * * is in the discrétion of the court." The Scot- 
land, 118 U. S. 507, 6 Sup. Ct. 1174, 30 h. Ed. 153. The claim of 
appellant for the recovery of the $677.50 was not in the nature of a 
recovery of pure damage. It was money retained by mutual mistake by 
the charterer, and the remedy for its recovery would be in the nature 
of an action for money had and received by the charterer for the use 
of the owners, which is in its nature a contractual liability. In view of 
this fact, we think that the amount should bear interest from the time 
it should hâve been paid. As the District Court allowed interest in 
favor of the appellees on the principal claim, we think interest should 
hâve been allowed the appellant on the offset, from the date of settle- 
ment in Pensacola to the date of final decree. 

In this respect, the decree of the District Court is modified, and, as 
so modified, is affirmed. 

On Application to Modify Order. 

PER CURIAM. This cause coming on to be heard upon the appli- 
cation of the appellee to modify the former order of this court, modi- 
fying and affirming the decree of the District Court, and adjudging 
that appellant hâve and recover of the appellee the cost of the appeal, 
by disallowing the appellant any costs of appeal, and it being made 
to appear that the appellant and cross-libelant recovered upon his 
appeal less than the sum or value of $300, exclusive of costs: 

It is ordered that the former order of this court be modified, and 
that the decree of the District Court, as modified by said former order 
of this court, be affirmed, but that the appellant and cross-libelant re- 
cover no costs, but is adjudged to pay the costs of appeal, for which 
•exécution may issue. 
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SPENCKR V. BABYLON R. CO. et al. 
(Circuit Court of Appeals, Second Circuit. February 13, 1918.) 

No. isa. 

1. Appeal and Ereob <S=5l61— Rioht of Revibw — Estoppei, bt Acceptance 

OF Benefits. 

Uiiless tliere is a separable controversy, or unless tliere is some sum 
to wlilch a party is entitled in any event, he may not aceept the benefit 
of a decreo and later appeal. 

2. Receivebs <S=i146 — Redelivery of Property — Kffect. 

An order directing tlie receiver of a corporation to restore tlie property 
to tlie coriioration, subject only to the right to issue receivev'.s certlfleates 
to pay taxes and other expense.s incurred by him, wliieli was carried into 
effect, divested tlie court of jurisdiction over the property and of the power 
to ad.ludicate upon the validity of taxes thereafter assessed and levied 
thereon. 

3. CouiîTs ®=»282(1) — JuMSDicïiox of Fedebal Courts — Review of Assess- 

ment. 

Where a state by constitutional statutes has established tribunals vested 
with exclusive power to malce assessnients, and provided eertiorari to tha 
State courts for review of their actions and for relief against overvaluation 
and inequality of assessment, a fédéral court is without jurisdiction to 
review such an assessment collaterally and to reassess the property, not 
at least in a case where the plalntitï lias not exhausted the judicial remé- 
dies so provided. 

4. Taxation ©=843 — Penalties for Nonpayment op Tax — Persons Liabi.e 

FOR Penalïies. 

Where a corporation unsuccessfully contests the validity of taxes on 
Its property until after they are due and payable, it is subject to the 
statutory Interest and penalties for nonpayment. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Suit in equity by William B. Spencer against the Babylon Railroad 
Company. Cross-appeals by Henry Tuthill, as County Treasurer, and 
Arthur Carter Hume, receiver of défendant, from certain orders. Re- 
ceiver's appeal dismissed in part, and ordçrs affirmed in part. County 
Treasurer's appeal dismissed. 

See, also, 233 Ked. 803. 

This case cornes up on two cross-appeals — the first, an appeal by Henry P. 
Tuthill, as county treasurer of Suffolk county, from two decrees herein entered 
May 8, 1917, by the District Court for the lîastern District of New York ; the 
other, by Arthur C. Huine, as receiver of the Babylon Railroad Company, from 
the same decrees. Tlie record does not deflnitely state the nature of the origi- 
nal suit, but it seems to bave beeri the usual bill of séquestration, brought by a 
créditer of the défendant corporation for tiie appointment of a receiver and 
the distribution of the assets of the défendant against dissipation and waste 
througli exécutions, attachments, and other légal pr<x;ess of the court. Paul T. 
Brady and Willard V. King were appointed receivers of the property on the 
20th day of January, 1911, and Ralph J. Hawkins was substltuted in thelr 
place on February 15, 1913. On the 24th of October, 1913, the receiver iiled his 
accounts up to September 30, 1913, in which he showed accrued taxes levied 
upon the défendant amounting to the sum of $5,828.27. On the 12th of De- 
cember, 1913, the court passed an order directing the receiver to turn back to 
the défendant ail its property, subject to the right of the receiver to Issue 

(gssFor other cases see same topio & KBY-NUMDER in ail Key-Numbered Digests & Indexes 
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]-nn('iver's cpi'tiflcates covering the property in amount svifflcient to pay the re- 
fplver's c-ompraisalion and ail debts and liabilitios ineurred by Mm as such. 
On the 13th of Deeember, 1913, the property was so dolivered to the offlcers of 
the défendant, vvho bave been operating the same since that time. On the 
27th of February, 1914, the court passcd an order anthorizing the receiver to 
sell receiver's eertitieates for the face value of ijîlO.OlO.Sl, the proceeds of the 
same to be nsed in part for the purpose of paying the taxes due and shown by 
the report of the receiver, Hawkins, as afm-esald. 

Hawliins falled to dispose of the receiver's eertitieates within the 60 days 
required by the order, and on the 12th of May, 191-1, he obtained an order 
directing the défendant to show cause why he should net be given further au- 
thority to sell them, or again to take into his custody the property of the 
défendant. This hearing was adjourned from time to time until September 9, 
1914. Meauwbile, and on the 24th of July, 1914, the village of Babylon pub- 
iished a notice of sale of the défendants property for the arreaçs of taxes, at 
public auction, for the 15th day of August, 1914. The taxes for wliich the 
sale was to he had covered the years 1910, 1911, 1912, 191.'5, and 1914, and 
amounted to Ç84fi.03. On the 7th day of August, 1914, the défendant procured 
an order from the District Court directing the authorities of the village of 
Babylon to show cause why this sale should not be stayed, and this proceeding 
was adjourned until September 9, 1914, upon condition that the taxes for the 
years 1910 and 1011 should be paid, and they were so paid on the 27th of 
August, 1914, to the amount of .'};305.79. When this last proceeding, together 
with the receiver's proceeding, came on for a hearing, on September 9, 1914^ 
the matter was again adjourned until tlie 16th of October, 3914, when the 
court grauted a permanent injunction against the village of Babylon, forbidding 
any sale for taxes levied for the years 1912 and 1913, but for some reason un- 
disclosed no order was ever (^ntered ou this décision. 

This being the posture of the case on January 13, 1915, the District Court 
signed an order to show cause against the villages of Babylon and Amityville, 
and the town of Babylon, and the county treasurer of Suft'olk county, for a 
permanent injunctiou restraining them from selling the property of the de- 
fendant for any taxes during the years 1910, 1911, 1912, 1913, and 1914. This 
application was niade upon atfidavits by the président of the défendant and 
its anditor. The basis of the application was that the défendant had dis- 
covered that the taxes for the years in question wcre imjiroperly levied, ex- 
cessive in amount, and not valid liens against the property of the défendant, 
and that the receivers of the company never took any steps to review such 
taxes or assessmcnts or to reduce them. The matter remained undeeided, and 
on October 16, 1915, the county treasurer of Suffolk flled a notice of motion al- 
leging tiuit upon the final hearing he would pray for an order declaring that 
the taxes set fortli in certain earller answering attidavits of Tuthill and 
Leslie be adjudged to be valid liens upon the property of the railroad company, 
entitled to Immédiate paynient, and for an order directing sale. On Novem- 
ber 5, 1915, and following, testimony was taken upon the validity and 
amount of the taxes in question, and finally, on May 18, 1916, the court filed 
an opinion (233 Fed. 803) fixing the fair valuation of tlie spécial francliise 
taxes for each year up to tlio year 1915 at ?23,000. Thèse franchise taxes were 
substantially the only taxes contested between the parties. This opinion was 
followed on the 12th day of July, 1916, by an order of the court fixing tlie 
value of the privato property at a stated sum per mile and the total value of 
the spécial fi-anchise at $23,000. This order was based upon a reassessment 
of the property, in disregard and correction of the assessments of tlie New 
York State board of tax coramissioners, and included the years 1910 to 1914, 
inclusive. 

There ensued a number of complicated pi'oceedings looking to the enforce- 
ment of this order, among them an application by Tuthill, county treasurer, 
asking that tbe taxes of 1915 be likewise included upon the same terms. 
Eventually the court, at the instance of the présent receiver, Hume, undortook 
to correct certain errors in the order of .Tuly 12, 1916, and to submit the taxes 
of 1915 and 1916 to the same reassessment. To this end eventually two orders 
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were entered on May S, 1917, which are those appealed from. Thèse orders 
together fixed the equalized assessraent of the spécial franchise assessments 
at 60 per cent, of $23,000, or $13,800, and included the taxes of 1915 and 
1910. In respect of thèse tvvo changes the county treasurer novv complains,. 
being satisfled with the order of July 12, 1916. The county treasurer received 
the payments required by thèse orders on May 17, 1917, and on May 21, 1917, 
took an appeal from eaeh. The appeal of the receiver was taken later. The 
receiver tlien nioved to dismlss the appeal of the county treasurer, on the 
ground that by receiving payment In full under the orders of May 8, 1917, he 
had waived any right to appeal. Upon his own appeal he urged only three 
points: First, that there was no ground for any assessment for spécial fran- 
chise ; second, that certain taxes on the private rights of way were illegally 
levled on the face of the roU, beeause not proi>erly dlstributed between dis- 
tricts ; third, that no interest or penaltles shouid hâve been allowed against 
the défendant. 

Arthur Carter Hume, of New York City, for appellant Hume. 
Percy L. Housel, of Riverhead, N. Y., for appellant Tuthill. 

Before WARD and FIOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (af ter stating the facts as above). 
[ 1 ] The appeal of the county treasurer must be dismissed. The gên- 
erai rule is well settled that unless there is a separable controversy, 
or unless there is some sum to which the appealing party is entitled in 
any event, he may not accept the benefit of the decree and later ap- 
peal. Chase v. Driver, 92 Fed. 780, 34 C. C. A. 668; Albright v. 
Oyster, 60 Eed. 644, 9 C. C. A. 173. There was hère no separable con- 
troversy, such as existed in Goepel v. Kurtz, 216 N. Y. 343, 110 N. E. 
769, Carson L. Co. v. St. Louis & S- F. R. Co., 209 Fed. 191, 126 C. 
C. A. 139, and Snow v. Haziewood, 179 Fed. 182, 102 C. C. A. 448, for 
the whole claim turned upon the proper amount of the assessment for 
spécial franchises. Nor was there any sum concededly due to the 
county treasurer, since the receiver contended from the outset that 
there was no basis for any spécial franchise tax whatever. Indeed, if 
the receiver shouid hâve succeeded in his contention below or in this 
court, the county treasurer would hâve to restore the payment which 
he has already collected. Nor do we think that the provision in the 
opinion, not the decree, covered this question, assuming that the court 
below could afifect the right to appeal in any way, a point we do not 
décide. The opinion only provided that an appeal by the municipal 
authorities shouid not stay their rights to collect their taxes. What ef- 
f ect the collection of the taxes shouid hâve upon the right to appeal was 
a very différent matter, and one which the District Court did not at- 
tempt to détermine whatever its power. Indeed, the whole point is 
irrelevant, as the opinion of the court is not a part of the decree, and 
the provisions of the decree touching appeals has nothing to do with 
the question. 

[2] Corning, now, to the appeal of the receiver, we think that the 
whole proceedings to review the assessments were in fact without ju- 
risdiction, and that they shouid not bave been attempted over the ob- 
jection of the county treasurer. As to the taxes of 1915 and 1916, 
they were assessed after the time when the custody of the res had 
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passed from the District Court (the assessment and probably tlie levy 
for 1914 was before December 13, 1913). Assiiming, as we may, that 
that court had the right, after December 13, 1913, to reserve the is- 
suance of receiver's certificates to pay for assessments for taxes and 
other receiver's expenses incurred during pendency of the receivership, 
and even assuming that as an incident to that réservation it had the 
power to enjoin the assertion of thèse taxes in so far as it might be 
necessary to a complète disposai of the controversy, nevertheless the 
réservation could not extend beyond those matters which were left 
undecided at the time the court lost custody and none of the subséquent 
taxes under any construction lay within the further pwwer of the court. 
We do not agrée that, having lost custody, the court could reserve a 
gênerai jurisdiction under a reserved power to résume possession at 
some future time. 

[3] We think, moreover, that the District Court was also without 
jurisdiction in its review of the assessments for spécial franchises for 
the years 1910-1914. Under the statute of New York the power to 
assess spécial franchises is vested in the state board of tax commis- 
sioners, an officiai body with sole jurisdiction for that purpose. New 
York Tax Law (Consoï. Laws, c. 60) §§ 43, 44, 45. An adéquate means 
of review of their assessment is provided in that statute by certiorari 
in the Suprême Court of the state, under section 46. Now there was 
no question in the case at bar of the jurisdiction of the state board of 
tax examiners, or of any irregularity in the assessment, levy, or" ex- 
tension on the rolls by which the tax was imposed. The law of New 
York gives an assessment once made with jurisdiction the force of a 
judgment which cannot be collaterally attacked. Swift v. Pough- 
keepsie, 37 N. Y. 511; U. S. Trust Co. v. New York, 144 N. Y. 488, 
39 N. E. 383. No error as to the actual value of the property assessed 
is open for reconsideration (People ex rel. Insurance Co. v. Coleman, 
107 N. Y. 541, 14 N. E. 431 ; New York v. Chase, etc., Co., 206 N. Y. 
3, 99 N. E. 143), though this limitation does not, of course, apply any 
more than in the case of a judgment, if the assessors had no jurisdic- 
tion (Bruecher v. Portchester, 101 N. Y. 240, 4 N. E. 272). Article 13 
of the Tax Eaw (sections 290-294) gives full relief against overvalua- 
tion and inequality of assessment, and it is through it alone that the 
assessment may be assailed. The state of New York having the pow- 
er, subject, of course, to constitutional limitations, to levy its taxes by 
such officers as it sees fît, no court may set aside the acts of the as- 
sessors and reassess the property, since that is not a judicial act, and 
a judge bas no more power to do it than a layman, whether the ques- 
tion arise at law or in equity. 

The only ground for the exercise of such a power is as an incident 
to the right to set aside the assessment as unconstitutional. This the 
Suprême Court, in Raymond v. Chicago Union Traction Co., 207 U. S. 
20, 28 Sup. Ct. 7, 52 L. Ed. 78, 12 Ann. Cas. 757, and Greene v. 
Louisville & Interurban R. R. Co., 244 U. S. 499, 37 Sup. Ct. 673, 
61 L. Ed. 1280, Ann. Cas. 1917E, 88, did, holding that an assessment 
may be reopened, and furthermore that the property may in effect be 
reassessed, by compelling the plaintiff to consent to a fair assessment 
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upon its property. Thèse cases, however, both proceed upon the as- 
sumption that the arbitrary and discriminating action of the assessors 
was in violation of the Fourteenth Amendment. They each arose on 
independent bill in equity, explicitly laid upon the violation of the Unit- 
ed States Constitution, and we do not read them as indicating that an 
assessment regularly made may be reviewed upon the mère allégation 
that the assessment was erroneous, even though the error proceeded 
from a deliberate effort to overvalue the plaintiff's property, which 
might properly be deemed a fraud. In the case at bar there was no 
suggestion of any unconstitutional conduct of the state board of tax 
commissioners, nor indeed the least ground for such an assertion. At 
most the facts justified an error in the way in which the assessment 
was made. 

Moreover, in each of the cases cited there were no means provided 
in the state statute by which the action of the assessors could be ju- 
dicially reviewed as can be done in New York by certiorari. Now it 
is true that the Suprême Court mentioned this fact only upon the ques- 
tion of the plaintiff's right to équitable relief, but we think that the 
distinction may be taken as going deeper. While there may be uncon- 
stitutional discrimination merely through their administration of a val- 
id statute by officiais, the action prohibited by the Fourteenth Amend- 
ment must be that of the state, and it cannot be said, at least under 
ordinary circumstances (Ex parte Royall, 117 U. S. 241, 6 Sup. Ct. 
734; 29 h. Ed. 868), when the state has itself provided means for the 
correction of just such miscarriages, that the initial action of its offi- 
ciais is its own until the final resuit has confirmed it and made idle 
further appeal to the state authorities. Therefore we should be slow, 
if the receiver or the défendant had indeed based its claim upon the 
Fourteenth Amendment, to admit any jurisdiction to review an as- 
sessment in the face of section 46 of the New York Tax Law. 

What we hâve said about the assessment of the spécial franchises 
applied equally to the equalization, since under section 4Sa, subdivisions 
1 and 2 (as added by Laws 1911, c. 804), prior to 1916, the state board 
was itself to equalize the assessment, and the supervisors must enter 
that sum upon the rolls. As equalizer the state board was as exeinpt 
from judicial review as it was as assessor. In so far, therefore, as the 
District Court attempted any review of the spécial franchise assess- 
ments as fixed, and necessarily as equalized, by the state board of tax 
commissioners, we think that it exceeded its jurisdiction. This point 
the county treasurer raised originally, and could certainly raise it 
hère, if bis appeal were before us. Upon the receiver's appeal we think 
the point is still open, because the question is not one which the con- 
sent of the parties can cure; rather it goes to the assertion of a ju- 
risdiction over a subject-matter which under thèse circumstances the 
District Court did not and could not exercise. 

We may assume that it was open to the District Court to correct any 
erroi's upon the face of the rolls, taking the assessments as they stood 
as to the taxes before 1915, and that the court had jurisdiction to that 
end. However, aside from the correction of the assessment, the re- 
ceiver raises no question of the orders of May 8, 1917, except tlie 
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validity of the taxes on the private right of way for 1912, and the pen- 
alties and interest charges. As to the objection to the regularity of the 
private right of way taxes for 1912, we find upon the assessment rolls 
for that year the apportionment of the assessments between the sev- 
eral school districts (page 33). The apportionment of the spécial fran- 
chise tax was made by an independent certificate. This apportionment 
of the private right of way assessment upon the roll itself seems to us 
to hâve been sufficient under the amendment to section 40 of the Tax 
Law passed in 1912 (Laws 1912, c. 271). It is true that no certificate 
as required to section 40 appears in the record, but we assume that 
the assessment rolls were signed as a whole and when the prescribed 
apportionment was made upon the roll itself the gênerai certificate was 
sufficient. 

[4] There remains only the question of penalties and interest. The 
order of July 12, 1916, allowed only interest upon the taxes as reas- 
sessed, but the modified order of May 8, 1917, changed this by allowing 
the statutory penalties and the interest. We see no reason why the 
penalties and interest should not hâve been allowed upon the taxes on 
both private rights of way and spécial franchises. The court had ju- 
risdiction to reassess neither, and the amounts remained as fixed on 
the rolls. The défendant litigated their validity at its péril. The pow- 
er of the District Court was limited to declaring void such taxes as 
were levied without jurisdiction, and perhaps such as were illégal upon 
the face of the rolls. It was therefore inévitable that penalties and 
interest should hâve been allowed. As to the 5 per cent, penalty, this, 
it is true, depended, under section 73 of the Tax L,aw, upon a notice 
from the county treasurer to the collector of taxes ; but we are to 
présume that the authorities did those things rightly which should hâve 
been donc, and that after the taxes had been levied and remained un- 
paid for 30 days the notice was given. 

In disposing of the cause we must dismiss the receiver's appeal in 
respect of those assignments of error which raise matters over which 
the District Court had no jurisdiction. We can neither affirm nor re- 
verse the orders in thèse respects, and yet the case is not one under 
section 5 of the Act of March 3, 1875 (18 Stat. 472, c. 137 [Comp. St. 
1916, § 1019]), where we must dismiss the whole proceedings, since 
the court had jurisdiction to consider the validity of the taxes in some 
respects. We might, it is true, vacate the injunction and restore the 
taxes to the original sums upon the assessment rolls ; but that we could 
do only upon the county treasurer's appeal, which is not before us. 
In such respects as the District Court had jurisdiction, we affirm the 
orders. 

Therefore we dismiss the receiver's appeal upon his f ourth and fif th 
assignments of error, and we affirm the orders upon the first, second, 
third, and sixth assignments of errors. W^e dismiss the county treas- 
urer's appeal. The orders of May 8, 1917, will therefore stand, but 
their efl:ect upon the rights of the parties, in any collatéral proceedings 
in other courts, we do not assume to consider. 
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CAR SON et al. v. HURT. 

(Circuit Court of Appeals, Fiftli Circuit. Marcli 16, 1918.) 

No, 3126. 

1. MORTGAGES <©=»310 — PAETIAL REI.E A.SE— I NTEREST. 

Where a veiidor took a deed of trust for the unpaid purchase money, 
which provided tliat tlie purcliaser, liîs lieirs or assigns, might obtain the 
release of portions of the land upon payment of the amount due thereon 
as prorated, the grantees of the purchaser, who delayed In demandlng 
releases, are llable for the luterest accruing during the perlod of delay, 
and cannot obtain releases on payment merely of the amount origlnally 
due. 

2. MoBTGAGEs ®=»310 — Partial Release. 

In the absence of any provision to the contrary, a mortgagee can gra- 
tuitously release any of the land mortgaged without impairing his right 
to enforce the mortgage agalnst land not released ; hence, where a deed 
of trust for unpaid purchase money provided for the release of portions 
on payment of the amount due thereon as prorated, the fact that the 
vendor released some portions of the land on différent terms does not 
deprive him of the right to demand the full amount due on other parcels. 

3. MOBTGAGES <S=5581(2) — roRECLOSDEE — ^AtTOBNEY'S FeES. 

Where notes for unpaid purchase money due on land and secured by 
a deed of trust provided for the payment of an attorney's fee, If placed 
in the hands of an attorney or collected by suit, grantees of the pur- 
chaser, who made no tender before foreclosure suit of the amounts 
wliich they were required to pay to secure the release of their lands un- 
der the trust deed, are llable for the attorney's fee provided. 

4. Appeai. and Ereor <g=>907(4) — Review — Pkesumptiok — Evidence. 

Where the court did not approve the statement of the évidence found 
in the record, as required by equity rule 75 (198 Fed. xl, 115 C. C. A. xl), 
but it Is certified by eounsel to be correct, but It does not shovy that ail 
évidence or substance thereof is therein contaiiied, it is to be presumed 
that the eourt's fiudings were supported by évidence other than that 
which the record disclosed, though couusel had approved the statement of 
the évidence as correct. 
6. Appeal and Ebbor 'S=al073(l) — Revebsal — Complète Détermination. 

Where three of the défendants to a suit to foreclose a deed of trust 
flled a cross-bill to remove a cloud from their title, and the sole de- 
fendant to sueh cross-bill disclaimed any interest and consented to the 
entry of any decree desired, the failure of the court to dispose of the 
cross-bill, which did not appear to hâve been called to its attention, does 
Bot warrant reversai of a decree of foreclosure. 

6. MoRTGAGES <g:=»579 — Foreclosure — ^Decree— Modiitication on Appeal. 

Where a vendor, who took back a deed of trust for the unpaid purchase 
price, providing that the purchaser or his heirs or assigns might obtain 
reiîases for any parcels not less than 640 acres upon payment of the 
amount due thereon as prorated, foreclosed thei deed of trust against 
unreleased lands, which had been disposed of, a modification of the 
decree on appeal, consented to by the vendor, so as to permit each de- 
fendant, by paying a sum bearing the same porportion to the amount 
decreed that his land might bear to tlie larger parcel foreclosed, to pre- 
vent the sale of his land, is proper. 

Batts, Circuit Judge, dissenting in part. 

Appeal from the District Court of the United States for the North- 
ern District of Texas ; Edward R. Meek, Judge. 

®=s>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Bill by William Hurt against John Carson and others. From a de- 
cree for complainant, défendants appeal. Modified and affirmed. 

Burt J. Thompson and Alan Loth, both of Forest City, lowa, and F. 
M. Ryburn and S. H. Madden, both of Amarillo, Tex., for appellants. 
Ben H. Stone, of Amarillo, Tex., for appellee. 

Before WALKER and BATTS, Circuit Judges, and POSTER, Dis- 
trict Judge. 

WALKER, Circuit Judge. By a deed bearing date December 3, 
1906, the appellee, William Hurt, sold and conveyed to W. H. Garrett 
85,844.95 acres of land in Texas at the price of $343,379.80, of which 
$50,000 was paid in cash, $106,058.80 was to be paid to the holders of 
a lien on ail the land, to which appellee's title was subordinate, the debt 
secured by that lien being assumed by appellee's vendee, and $181,321, 
evidenced by the vendee's 10 notes, was secured by a vendor's lien and 
by the vendee's deed of trust covering the land sold. This was a suit 
by Hurt to foreclose the liens in bis favor on the part of the land cov- 
ered thereby which had not been released before the suit was brought. 
Twelve défendants, each of whom acquired part of the unreleased land 
with constructive notice of the above-mentioned Hens, appeal from a 
decree in favor of Hurt, which adjudged $78,935.23 to be the amount 
due to him on the purchase-money notes, and decreed the foreclosure 
and sale of the unreleased land. 

[1] The deed of trust to the appellee contained the foUowing pro- 
vision : 

"Thls conveyance in trust Is made with the express agreement and under- 
standing that a full release of this trust, as well as a full release of the ven- 
dor's lien, will be executed and delivered to the'.said W. H. Garrett, his heirs 
or assigns, as to any quantity or parcel of land enibraced in tliis convey- 
ance not less than 640 acres upon payment of such part of the entire unpaid 
purchase money as is prorated, owing and unpaid on the land for which such 
release may be demauded." 

An évident purpose of this provision was to' enable the purchaser, 
or any one who might succeed him in ownership, to subdivide the land 
and sell parcels of it freed of the liens on the whole. The language of 
the provision gave notice to any subséquent purchaser of a part of the 
land that the existence of the right to bave such part released fronr 
the liens on the whole was dépendent upon the payment of a pro rata 
part of the entire unpaid purchase money, including as well what was 
payable to the appellee's lien creditors as what was payable to himself . 
When the appellants made their several purchases, not long after the 
appellee's sale and conveyance, they had constructive notice of what 
was required to be done to clear the land they bought of the liens cov- 
ering that and other land. No one of the appellants undertook to com- 
ply with the provision quoted until years after his purchase was made. 
That provision may be regarded as an ofïer by the appellee to subsé- 
quent purchasers of subdivisions of not less than 640 acres of the tract 
sold to release such subdivisions from the liens in favor of the appellee 
upon the payment to him of a pro rata part of the entire purchase mon- 
ey owing and unpaid. Evidently it was contemplated that the privi- 
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lege was to be exercised when the subdivisions sbould be sold and con- 
veyed. Delay in the exercise of the privilège was likely to, and did, 
mean delay in the payment of part of the purchase price contracted 
for by the appellee. In so far as the appellee sustained loss by that de- 
lay, he should be compensated for it. The allov^rance of interest is the 
appropriate method of compensating for unwarranted delay in the 
payment of money. Appellants would escape the duty of doing equity 
if the provision in question is given the effect of entitling them to get 
their lands released now upon the payment of the same amounts they 
would bave had to pay, if they had» exercised the privilège accorded 
them when they made their purchases 10 years ago. As the resuit of 
payments on the purchase price made by others, the amount decreed in 
appellee's favor is less than the aggregate of what was required to ob- 
tain releases of the subdivisions foreclosed when the right to' do so ac- 
crued, with interest added from the dates of the accrual of that right 
to the several purchasers of such subdivisions. It is not made to ap- 
pear that the appellee, by contract, estoppel, or otherwise, has lost the 
right to bave the above-quoted provision of the deed of trust com- 
plied with by a subséquent purchaser of part of the tract sold, who 
seeks to get a release of his land from the liens securing the purchase 
price of the entire tract of which his land was a part. 

[2] But for the above-quoted provision, there could be no question 
as to the appellee's right to enforce his deed of trust, for the entire 
amount remaining due on the debt secured by it, against the whole or 
any part of the unreleased land. In the absence of such a provision, a 
mortgagee could gratuitously release any of the land covered by the 
mortgage without afifecting or impairing his right to enforce the mort- 
gage against the part of tht mortgaged land which was not released. 
It is suggested that the provision mentioned had the effect, not only of 
entitling the grantor in the deed of trust or subséquent purchasers of 
parts of the land embraced in it to bave such parts released upon pay- 
ing proportional parts of the whole purchase price of the incumbered 
land, but also of entitling a subséquent purchaser of part of the land 
to bave the land he purchased released without complying with the 
conditions expressed in the deed of trust, if the appellee has released 
parts of the land purchased by others without exacting compliance by 
them with the conditions on which they were entitled to releases. We 
are not of opinion that such effect properly can be given to the provi- 
sion in question. It does not purport to put any restriction or limita- 
tion on the right of the appellee to release part of the land, gratuitous- 
ly if he chooses, without affecting or impairing the right which the 
deed of trust gives him against the remainder of the land embraced 
by it. The provision granted the privilège of obtaining partial releases 
on stated terms. It did not purport to affect the appellee's right to 
give releases on différent terms. The appellants were not prejudiced 
by purchasers of other parts of the mortgaged land getting releases for 
nothing, or for less than the mortgagee was entitled ta exact. That did 
not add to the amounts they were required to pay to get their lands 
released. They hâve nothing to complain of so long as they are per- 
mitted to get their lands released on the terms stated in the deed of 
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trust. Under the decree appealed from they had the benefit of ail pay- 
ments that had been made on the purchase price of the land embraced 
in the deed of trust. They will get ail to which they are entitled under 
the above-quoted provision, if they are allowed to secure the release 
of their land upon payment of proportional parts of the entire pur- 
chase price still owing and unpaid. We are not of opinion that appel- 
lee's acts in releasing- other subdivisions from his liens had the effect 
of a release of the subdivisions bought by the appellants, or of giving 
to the latter the right to bave their subdivisions released, not on the 
terms prescribed by the deed of trust, but on the terms on which the 
appellee, without being bound to do so, released other subdivisions. 

[3] The notes secured by the foreclosed deed of trust provide for 
the payment of an attorney's fee of 10 per cent., if placed in the hands 
of an attorney or coUected by suit. The only tender made by any of 
the appellants before the suit was brought was of less than he was re- 
quired to pay to be entitled to a release of his land. This being so, ap- 
pellee had the right to bring suit for the f oreclosure of his liens, and to 
make the appellants défendants to that suit. The costs and attorney's 
fées to which he is entitled are chargeable against any unreleased land 
against which he was justified in enf orcing his liens by suit. The lands 
of the appellants were in that category. The appellants had not, before 
the suit was brought, donc that which would make appellee's enforce- 
ment of his lien by suit wrongful or unjustifiable as to them. Appel- 
lee did nothing that can be given the effect of forfeiting his contract 
right to be allowed an attorney's fee. The appellants are not entitled to 
be relieved of their proportionate part of the expense, including the 
attorney's fee stipulated for, of the suit, the institution of which 
against them was justified by their defaults. 

[4] It is not so clearly made to appear by the record that the amount 
of the secured debt found to be due was more than was actually due as 
to justify the setting aside of the finding of the trial court. The rec- 
ord contains a statement of évidence adduced by the opposing parties, 
which their respective counsel certified was "examined and found cor- 
rect." This statement was not approved by the court or judge, pursu- 
ant to equity rule 75 (198 Fed. xl, 115 C. C. A. xl). Nothing in it 
shows that it contained ail, or the substance of ail, the évidence adduc- 
ed. The contrary not appearing, it is to be presumed that the court's 
findings were supported by évidence other than that which the record 
on appeal discloses. Furthermore, even on the évidence which is set 
out, it does not seeni to be permissible to make the appellee's book en- 
tries conclusive against him. The payments on the secured debt were 
made by or through the O. W. Kerr Company, the seller of the land 
in parcels. It was to the interest of that company to get the benefit of 
ail payments made. A statement made by it not long before the suit 
was brought indicated that more was unpaid on the secured debt than 
the amount found to be due. 

[5] The assignments of error made by the 12 appellants are joint 

and not several. One of those assignments complains of the f allure 

of the court to decree on what was called a cross-bill filed by 3 of the 

appellants. The sole party défendant to that so-called cross-bill was 

250 F.— 3 



34 250 FEDERAL REPORTEE 

the First International Bank of South Bend, Wash. That bank filed 
an answer disclaiming any interest in the land, an alleged cloud on the 
title to which created by a mortgage to it was sought to be removed, 
and consenting for the court to enter any decree desired by the three 
parties who filed the cross-bill, provided costs were not taxed against it. 
The record does not indicate that the cross-bill was thereafter called 
to the attention of the court, or a decree on it sought. Some of the 
appellants who join in the assignments of error are without any inter- 
est în the fate of that collatéral proceeding. It is not made to appear 
that the institution and pendency of that proceeding were even brought 
to the notice of the appellee, or that he resisted, or was interested in re- 
sistin^, the granting of the relief it sought. It seems that the answer 
filed by the only party défendant to that proceeding was by itself 
enough to dissipate the alleged cloud complained of. In the circum- 
stances stated, the decree appealed from is not to be reversed because 
of the court's failure to make disposition of the cross-bill. 

[6] The conclusion is that the decree appealed from would not de- 
prive the appellants of any right to which they are entitled, if it is so 
modified as to permit each of them to prevent the ordered sale of his 
land by paying his proportionate part of the amount decreed in favor 
of the appellee, including costs, the amounts to be paid by the several 
appellants to be in the same ratio to the whole amount decreed that 
the several tracts bought by them bear in acreage to the larger tract 
foreclosed and decreed to be sold. Whatever right the appellants and 
others in like situation hâve under the above-quoted provision of the 
deed of trust to hâve land embraced therein released is a derivative 
one, resulting from their occupying the status of assigns of the grantor 
in that instrument. If that grantor had not conveyed to others the 
lands still unreleased, his privilège of having part of that land released 
would hâve been conditioned upon his "payment of such part of the 
entire unpaid purchase money as is prorated, owing and unpaid on 
the land for which such release may be demanded." He would not 
hâve been entitled to such an allotment of less than pro rata parts of 
the unpaid purchase money against the several subdivisions of not less 
than 640 acres each as would resuit in leaving a part of it unsecured 
by the land remaining subject to the deed of trust. His assigns, as 
a class or separately, bave not acquired a privilège of having their 
lands released on such terms as would lead to the resuit just mentioned. 
In the argument of the case in this court the counsel for the appellee 
expressed a willingness for the above-indicated modification of the 
decree to be made. Such modification is accordingly ordered, with 
direction that the amount required to be paid by each appellant to se- 
cure a release of his land be ascertained and stated, and 30 days there- 
after allowed to the several appellants to pay such amounts into the 
registry of the court. Subject to compliance with this order, the de- 
cree is affirmed, with costs against appellants. 

Modified and affirmed. 

BATTS, Circuit Judge (dissenting). I regret that I cannot entîrely 
concur in the conclusion reached by ray Brethren. William Hurt, ap- 
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pellee, hereinafter called plaintiff, on December 1, 1906, sold to W. H. 
Garrett, by warranty deed, 85,844.95 acres of land in Bailey county, 
Tex. Subsequently the title was placed in W. H. Sulflow, and the 
business of selling the land was conducted in the names of two corpo- 
rations, the O. W. Kerr Company and the Texas & Southwestern Col- 
onization Company. Thèse parties will be called the purchasers. The 
land, or most of it, was sold in smaller tracts in 1907, and the pur- 
chasers of thèse tracts will be called the subpurchasers. The recited 
considérations of the sale to Garrett were as follows: (1) The as- 
sumption by Garrett of notes due by Hurt to bis vendor, to the amount 
of $106,058.80; (2) the payment of $50,000 cash; (3) the payment of 
notes aggregating $187,321. This deed provided for a lien to secure 
the purchase price. Contemporaneously with the exécution of the deed, 
a deed of trust was executed which specifically referred to and ex- 
pressed a lien on the land to secure the payment of the notes last men- 
tioned. In the deed of trust was the f ollowing provision : 

"This ewavej'ance in trust is made with the express agreement and under- 
standing that a full release of this trust, as well as a full release of the 
vendor's lien, will be exeented aud delivered to the said W. H. Garrett, his 
heirs aud assigns, ns to any quantity or parcel of land embraeed in this con- 
veyance, not less than C40 acres, upon payment of sueli part of the entire 
unpaid purchase nuoney as is pro rata owing and unpaid on the land for 
which such release may be demanded." 

In the contract under which Hurt had purchased the land was a like 
provision. The circumstances under which the sales were made indi- 
cate the reason for the provision. It was contemplated that the land 
should be sold in small tracts, and it was realized that it would be 
necessary that releases be provided for, in order that a good title 
might be given to the purchaser. By the terms of the provision, its 
benefits could be secured by the heirs and assigns of the purchaser. 

The appellants insist that the provision quoted fixed on each tract of 
land sold a definite amount of $2.19 per acre, upon payment of which 
the purchaser is to hâve his land released. This contention is upon 
the assumption that the release is to be had upon payment of the pro- 
portionate part of the amount secured by the deed of trust. Taking 
into considération the original provision in the deed to Hurt, and the 
clause in the provision quoted, to the effect that the release is to be 
had upon payment of such part of the entire unpaid purchase money 
as is pro rata due upon the particular tract, the conclusion is reached 
that, primarily, and after payment of the $50,000, the payment to be 
made to secure a release was, instead of $2.19, $3.41 per acre, or the 
total purchase price remaining unpaid, divided by the total acreage. 

The provision required the payment, in order to secure a release, of 
such part of the unpaid purchase money "owing and unpaid on the land 
for which such release may be demanded." It was contemplated, of 
course, that the land would be paid for in accordance with the terms of 
the deed and of the notes given as part of the purchase price, and it 
was contemplated that, to secure a release, the purchaser would be in 
position to demand the release upon payment of the "pro rata part" 
remaining unpaid "on the land for which such release may be de- 
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manded." Whenever, by payment on the part of the vendee (pur- 
chaser) under the deed, the amount unpaid was reduced, a new status 
resulted, and each subpurchaser's "pro rata" on his land was corre- 
spondingly reduced. The provision was made for the benefit of each 
subpurchaser, and, whenever any right arose to him by virtue of any 
payment made, no action on the part of the vendee (purchaser) from 
whom he bought, or on the part of the plaintiiï, could injuriously affect 
thèse rights. 

The évidence indicates that releases were made upon such a basis 
that, if ail of the acreage had been released on the same basis, the pay- 
ments for releases would hâve been insufficient to hâve discharged the 
entire indebtedness. The seller of the land, the plaintiff, had, of course, 
the right to release any tract that he might choose to release ; and if, 
as was the case, his vendee joined in the request for the release at this 
inadéquate price, both of the parties would be bound by the action, and 
the release would be in ail respects effective. This, not by virtue of 
the contract, but because the vendor would hâve a right, notwithstand- 
ing the contract, to give away his property if he wanted to. Such a 
release, however, could not bave the effect of placing a subpurchaser 
in a less favorable position than prior to such release. If, to illustrate, 
there had been outstanding so much of the unpaid purchase price as 
would bave required a payment of $3 per acre for its discharge, and 
the plaintiff, at the request of his vendee, had released certain of the 
lands at $2 per acre, whereby there would be due upon what was left 
a larger amount than $3 per acre, subpurchasers, whose rights had been 
fixed prior to that time, would nevertheless bave the right, by paying 
the $3 an acre, to secure releases. 

It is insisted by appellants that the course of conduct between the 
plaintiff and the purchaser in the giving of releases to a number of the 
subpurchasers at $1.90 and less created a condition which authorized 
other subpurchasers to secure releases for like amounts. As suggested, 
the limit of the restriction upon the plaintiff was that he could not exé- 
cute a release that would injuriously affect persons whose rights had al- 
ready been fixed. He did not, by taking less than he had a right to 
demand, do anything that he did not hâve a right to do. But this 
action on his part could not take away rights which had already been 
fixed in other people, nor did it give them new rights. The clause 
was executed for the purpose of making it practicable for the vendee 
(purchaser) to resell the land, by making it possible to give good titles 
to the subpurchaser, without taking up the notes executed for the pur- 
chase price before they were due. If a construction is given to it 
which would authorize the plaintiff, the original vendor, to accept re- 
leases for an amount less than he had a right to demand, with the ef- 
fect of adding this déficit to the amount which subpurchasers subse- 
quently demanding releases would bave to pay, the value of the clause 
would be entirely destroyed. 

The actual course of events in this case illustrâtes, as well as any 
facts which might be imagined, the effect of such a construction. The 
évidence shows that releases were accepted as low as $1.63 per acre. 
At a subséquent date, and at a time when the appellants in this case 
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were undertaking to secure releases by the payment o£ a proper re- 
lease price, the plaintiff wrote : "I can't release the land until I am 
paid $4 per acre." Subsequently he wrote : "You will hâve to pay $5 
per acre to get releases." At one time Hurt wrote the purchaser that 
there was $30,929.85 "you are due me without any further releases." 
In other words, according to his statement, on May 26, 1911, he had 
executed releases, receiving by $30,929.85 less than he had a right to 
demand. No complaint can be made against the exécution by hnii of 
such releases, but to charge the persons whose lands had not been re- 
leased with an additional $30,929.85, and require its payment, before 
releases to them would be executed, would be to entirely destroy the 
rights which the provision under considération undertook to fix. 

The sales to appellant were made in 1907 and early in 1908. Subsé- 
quent to thèse sales their vendors (the purchasers) paid off the notes 
to Garrett, aggregating $106,058.80, which they had assumed when the 
land was purchased from Hurt. It is insisted that this payment did 
not reduce the amount which appellants would hâve to pay in order 
to entitle them to releases. It is suggested that the status is the same 
as if they had contracted to pay a fixcd and certain sum before they 
were entitled to releases, and that they were not entitled, under any 
circumstances, to hâve this amount reduced by payments by some- 
body else. Thèse subpurchasers hâve warranty deeds from the perj 
sons who paid off the notes executed by Hurt, and which they had 
assumed. The payment of thèse notes made their obligations to their 
vendees (the subpurchasers) good pro tanto. If they had paid off 
ail their obligations to Hurt, the warranties of the deeds would hâve 
been made good. If they had paid, as they contracted, not only would 
the amount required for the releases hâve been reduced, but would 
hâve been wiped out entirely. Indeed, the necessity for individual 
releases would hâve been eliminated. It could just as well be said 
that the purchasers (from Hurt) could recover from the subpurchasers 
amounts paid by them which reduced the amount required to be paid to 
secure releases for subpurchasers as to suggest that payments made by 
the purchaser did not hâve the effect of reducing the amount required 
to be paid by the subpurchaser for releases. The obligations were 
the obligations of the purchaser. It was contemplated that they should 
be paid. It was contemplated that the subpurchaser should make his 
payments to the purchaser. The release clause was made for the con- 
venience of the purchaser and the saf ety of the subpurchaser. 

Each appellant has already paid to the purchaser a sum largely in 
excess of that required to pay his proportionate part of ail the liens 
upon the land, including the notes of Hurt, which were assumed, and 
the notes to Hurt, for a part of which judgment is now rendered. To 
illustrate : The proportionate part of the original lien chargeable 
against the section sold to appellant Forkenbrock was $2,176. He 
has already p^id $4,560 on his land, and he is now called upon, in addi- 
tion, to pay $z;,176 and interest and attorney's fées. The money which 
he paid was used in the discharge of the $106,058.80 lien, but he is not 
to get any benefit, so far as a release is co'ncerned, from the payment. 
The appellants in this case were subpurchasers of about 12,000 acres of 
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land, less than one-seventh of the whole. They hâve already paid 
$92,808, more than six-sevenths of the total amount required to take 
up the assumed notes of Hurt. This lien was discharged, and they 
ought no longer to be called upon to make payments measured by it. 
It having been paid, not more than the $187,000 of notes given to Hurt 
remained unpaid. They had the right to releases by paying their pro- 
portionate part of this amount remaining unpaid. It was the obligation 
of the purchaser to pay the assumed notes. It was the right of the 
subpurchaser that they be paid. The status creafed for them by its 
payment could not be injuriously aiïected by any person other than 
themselves. 

To further elucidate the views expressed: After the payment of 
the $50,000 there remained unpaid the notes due to Garrett, $106,- 
058.80, and the notes due to Hurt, $187,321, a total of $293,379. To 
hâve secured a release at that time, the required amount per acre would 
hâve been determined by dividing the $293,379 by the total acreage, 
85,844, and the resuit would hâve been $3.41 per acre. About Decem- 
ber 1, 1908, the $106,058.80 was paid. Other payments to that time 
reduced the debt (according to the auditor whose report was the basis 
of the judgment) to $129,617. There had been released to this time 
(according to the Hst furnished by plaintiff) 35,642 acres, leaving a 
balance of 50,202 acres. The debt, divided by the acreage, would give 
as a resuit 2.58. At that time the subpurchaser would hâve had to 
pay, to be entitled to a release, $2.58 per acre. Between December 
1, 1908, and December 1, 1912, the debt was reduced $63,102, leaving 
unpaid $66.515 (auditor's figures). Dùring this period 34,020 acres of 
the land were released. The persons securing releases, instead of 
paying $2.58 per acre, paid on an average $1.85 (interest excluded in 
both cases). After December 1, 1912, in order to secure a release on 
the balance of the land, 16,182 acres, it would hâve been necessary to 
pay $4,16 per acre, the resuit of dividing $66,515 by 16,182. The in- 
crease from $2.58 to $4.16 resulted from giving releases for less than 
could hâve been demanded. The interest for the period between De- 
cember 1, 1908, and December 1, 19l2, would hâve been 24 per cent., 
and would bave increased the $2.58 to $3.20. To the date of the de- 
ciree, March 5, 1917, 8 years and 3 months, the interest would hâve 
increased the $2.58 to $3.85. Appellants, instead of paying $3.85 per 
acre, are compelled by the decree to pay more than $6 per acre. 

Appellants' contention that the amount to be paid by them was to be 
determined without adding interest to the purchase price is entirely 
without merit. The interest provided for is a part of the purchase 
price. While nothing could be done by any one else to injuriously af- 
fect their status, ànd while they were entitled to get the benefit of any 
payment which the purchaser might bave made, if, the amount pay- 
able to secure a release having become fiXed, the subpurchaser fails 
then to demand a release, the amount payable necessarily increases 
with the accruing interest. The évidence indicates that the appellants, 
before suit was instituted, were undertaking to discharge whatever 
amounts might be necessary for them to pay in order to secure releases. 
They made tender of the amounts which they thought due. The plain- 
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tiff reftised to accept it, making demands in excess of what was in 
fact due. Under the circumstances, it would be inéquitable to charge 
up against the subpurchasers the attorney's fées for which the pur- 
chaser became responsible. The conclusion is reached that each one 
of the appellants should, in order to secure a release, pay such an 
amount as would now be necessary for him to pay, including interest, 
if each of the subpurchasers who secured releases had, for such re- 
lease, paid to the plaintiff the entire amount which the plaintiff could 
hâve demanded. 

Appellants claim that the amount of the judgment is excessive. The 
transactions ran over a period of years, and involve many separate 
payments of money. The court permitted the introduction of a state- 
ment made by an auditor, which became the basis for the judgment 
which was rendered. In addition to this there was introduced the day- 
book (in the form of a journal) and ledger of the plaintifï. There was 
also introduced a statement as to releases made by him as a part of an 
answer to an interrogatory. The daybook and ledger were made by 
the plaintiff contemporaneously with the transactions from which he 
received money. He testifies : 

"Thèse books, my .iournal and ledger, are my records as I kept them regard- 
ing lands I released. When I would give a release, I would enter it on my 
daybook hère, showing what a man paid, and the section of land and the 
number of acres, and then I transferred those items into the ledger." 

The daybook entries are copied into the record, accompanied by 
memoranda indicating the différences between the daybook and the 
ledger. Thèse daybook and ledger entries do not correspond with 
the resuit of the auditor's work. It is insisted by appellants that the 
account books of plaintiff show payments to the amount, exclusive 
of the payment of the notes assumed by the vendee, of $201,706.89, 
and they claim that the release statement shows (with items which 
should be added) payments to the amount of $207,428.73. The amount 
actually shown by the daybook is $178,685.59. Appellants insist that 
an item of $21,772.80, dated November 18, 1907, is shown by the day- 
book. No crédit for this amount is given. It is charged up against 
the owners of the land for releases, but there is no corresponding créd- 
it of payment. It is reasonably apparent, from the circumstances and 
the entries in the books, that, prior to that time, $50,000 having been 
paid, the release was demanded and made on account of such pay- 
ment. This item, together with the item of $1,248, under date of May 
1, 1914 (which is also charged up, but for which no crédit is given), 
çonstitute the différence between the amount clainied by appellants to 
hâve been paid according to the daybook, and the amount which the 
daybook in fact showed. The release statement, as introduced in évi- 
dence, shows only $116,113.66. This statement is entirely valueless in 
reaching the amount of money due on the debt. It not only omits the 
amount of payment in cash primarily made, for which no releases were 
demanded, but also omits 12 or more items of payments for releases 
that are indicated by the daybook. 

While appellants' insistence that the amount due is either $32,358.61 
or $38,070.45 cannot be sustained by the record, a careful examina- 



40 250 FEDERAL REPORTEE 

tion 6f ît discloses that the auditor's statement does not include every 
payment indicated by the bocks of the plaintiff. Leaving out of con- 
sidération the ïnterest items, the auditor gives crédit for $5,630.41 less 
than is shown by the books. A careful checking of the two accounts 
discloses the items not credited in the auditor's statement. A crédit 
on October 22, 1908, "By draft, $2,416.25," is not in the statement. 
On May 14, 1912, a crédit is given, "By checks and drafts 6/27, 
paid 8/26, $4,448.00." Of the amounts going to make up this $4,488, 
the release for one tract, amo.unting to $1,761.24, is included in the 
auditor's statement and the balance, $2,727.76, is not. On Febru- 
ary 7, 1913, crédit is given, "By check, part payment on one-half sec- 
tion 10, Block C, $504.00.'" This amount is not credited in the state- 
ment. Thèse crédits in the day book, for which no corresponding 
crédit in the audit statement is made, amount to $5,648.01. The audit 
statement shows à payment on July 22, 1907, of $17.60, which does not 
appear in the daybook. Subtracting this, the différence between the 
amounts which the plaintiff states he has received by the entries in 
his daybook exceeds the amounts credited în the auditor's statement by 
$5,630.41. The daybook shows on May 30, 1911, a crédit of $15,386.- 
55. It appears that this was originally $21,000 on the daybook, and it 
still appears as that sum in the ledger. Appellants insist that the plain- 
tiff should be charged with the $21,000. The correspondence incor- 
porated into the record shows that on May 30, 1911, the date of the 
èntry, Hurt drew a draft, with release attached, for $21,000. Subsé- 
quent letters indicate that this draft had not been paid as late as July 
7th thereafter. In the absence of additional proof, it will be assumed 
that the crédit of $21,000 was made when the draft was drawn, and 
that subsequently, the draft not having been paid, the entry in the day- 
book was changed to correspond. 

The court suggests that the statement of évidence was not approved 
by the District Judge. Counsel for appellee, understanding, doubtless, 
the conditions by which this was brought about, does not undertake to 
take advantage of this fact. It is also suggested that the principal 
debtor acknowledged a greater indebtedness than that found due. 
Such an acknowledgment is apparently in conflict with the facts, and 
ought not to bind the other défendants. 

The défendants John Carson, T. E. Jensen, and E. C. Shoemaker 
impleaded the First International Bank of South Bend, Wash., recit- 
ing that they had purchased certain of the lands in controversy, and 
that thèse lands had been conveyed to M. J. Johnson, as trustée for 
themselves, that said Johnson had executed a mortgage to the first 
International Bank, but that he had, in fact, no right to make the mort- 
gage, and that it was of no efïect. The First International Bank filed 
an answer, and disclaimed any interest in the land. The défendants 
complain at the failure of thé judgment to remove this cloud from 
their title. No reason appears why this should not be done. This 
would not require a reversai; the necessary modification in the judg- 
ment could be made hère. 

The judgment should be further modified as hereinbefore indicated. 
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GEOKGE V. OSCAR SMITH & SONS 00. et aL 

In re CRAWFORD. 

(Circuit Court of Appeals, Flfth Circuit. Mareh 18, 1918.) 

No. 3056. 

1. MOETGAGES <©=32 — WHAT XjAW GOVERNS DeI-IVEBY. 

Where notes and a deed of trust to socure tliem were exeeuted in the 
State of the borrower's résidence, and forwarded with draft attached for 
the amount of the loan to the résidence of the lender, where tliey were 
delivered on payment of the draft, tlie deed of trust and the notes did 
not become effective until delivery, so that the contract was consummat- 
ed in the state of the lender's résidence. 

2. USURT ($=2(3) — CONTRACTS — WlIAT IjAW GOVEBNS. 

Where, until delivery in Pennsylvania, a deed of trust on Mississippi 
land and notes exeeuted in that state did not become effective, the 
Pennsylvania usury statutes instead of Acts Miss. 1912, c. 229, control 
the validity of the transaction ; for the contract, tliough to be perfornied 
in Mississippi, was a Pennsylvania contract, over which the Mississippi 
statutes had no control. 

3. Corporations <3=>G57(3) — Foreign Corporations — Contracts — Validity. 

ïhat foreign corporation had previously vlolated laws of Mississippi 
by doing business m that state vvithont authority does not render unen- 
forceable contract made by such eori)oration in a foreign state, though It 
was to be performed in Mississippi. 

4. Corporations <®=»642(4) — Fobeign Corporations— Doing Business jn 

State. 

Where a Pennsylvania corporation in that state made a loan secured by 
a deed of trust on Mississippi land, the deed of trust, tliough exeeuted 
in Mississippi, being delivered in Pennsylvania on the corporation's pay- 
ment of a draft attached thereto, such corporation was not doing busi- 
ness in Mississlpiù, so its failure to eoinply with the Mississippi statutes 
prescribing conditions upon which foi-eign eori)orations iniglit do business 
in the state would not preclude enfoi'cenient of the deed of trust. 

Batts, Circuit Judge, dissenting. 

Pétition to Superintend and Revise and Appeal from the District 
Court of the United States for the Southern District of Mississippi; 
Henry C. Niles, Judge. 

In the matter of the bankruptcy of V. h. Crawford. From a decree 
which permitted the Oscar Smith & Sons Company and others to 
foreclose a deed of trust given by the bankrupt, A. L,. George, trus- 
tée, appeals, and likewise pétitions to superintend , and revise. Af- 
firmed. 

Henry P. Dart and WilHam Kernan Dart, both of New Orléans, 
La. (Benjamin W. Kernan and Henry P. Dart, Jr., both of New Or- 
léans, L,a., on the brief), for appellant. 

Robert H. Thompson, of Jackson, Miss., and Albert S. Bozeman, 
of Meridian, Miss. (J. Harvey Thompson, of Jackson, Miss., on the 
brief), for appellees. 

Before WALKER and BATTS, Circuit Judges, and EVANS, Dis- 
trict Judge. 

®=5For other cases see saine toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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WALKER, Circuit Judge. By appeal, and also by pétition to su- 
perintend and revise, A. L,. George, trustée of V. L. Crawf ord, a bank- 
rupt, présents for review a decree an effect of which was to permit 
the foreclosure of a deed of trust given by the bankrupt to secure the 
payment to Oscar Smith & Sons Company, a corporation, of $25,000 
and interest, evidenced by nine notes made by the bankrupt. The 
principal ground upon which the right to enforce the deed of trust was 
denied was that the contract was infecfed with usury; and it was con- 
tended that it is governed by the law of Mississippi, and that the rate 
of interest contracted for was such as, under the law of that state 
(Acts of Mississippi 1912, p. 301), results in the forfeiture of the 
principal and ail interest. The opposing contentions were that there 
was no usury in the contract, and that it was a Pennsylvania contract, 
and, if it was usurious, the resuit was, not to invalidate the contract, 
but to render uncollectable only so much of the interest reserved as 
was in excess of the légal rate. 

The correspondence which passed between the lender and the bor- 
rower before the deed of trust and the notes it secured were execut- 
ed we think clearly shows that the lender was to be paid, as compen- 
sation for the loan of the money, an amount in addition to the 6 per 
cent, per annum interest which the secured notes by their terras called 
for, and that thîs amount 'was such as to make the compensation for the 
use of the money for the period the loan was to run more than 8, but 
less than 20, per cent, per annum. 

[1, 2] The deed of trust was signed and acknowledged in Mississip- 
pi, the property it covered was located in Mississippi, and the notes it 
secured were made payable at the Eirst National Bank of Meridian, 
Miss. A représentative of the lender, the principal place of business of 
which was Philadelphia, Pa., went to Mississippi, investigated the se- 
curity proposed to be given for a loan of $25,000, which was to in- 
clude an unsecured amount already advanced, reported favorably to 
his principal ; and thereupon the deed of trust and the notes it secured 
were prepared and' forwarded to Philadelphia, accompanied by Craw- 
ford's draft on Oscar Smith & Sons Company for the balance of the 
$25,000 to be lent, and the papers were delivered to the drawee in 
Philadelphia upon its payment of the draft. The deed of trust and the 
notes it was to secure were liot effective until they were delivered in 
Philadelphia. Delivery was required to make the contract they évi- 
dence. Tilden v. Blair, 21 Wall. 241, 22 L,. Ed. 632; Buchanan v. 
Drovers' National Bank, 55 Fed. 223, 5 C. C. A. 83. The contract 
was made in Pennsylvania and performance of it was to be in Missis- 
sippi. It was usurious under the laws of both states. In such case the 
légal conséquences of the violation of the law by the making of the 
contract for a usurious considération are determined by the law of 
the place where the contract is made. Andrews v. Pond, 13 Pet. 65, 
78, 10 E. Ed. 61 ; Heath v. Griswold (C. C.) 5 Fed. 573 ; Minor on 
Conflict of Laws, p. 433 ; 39 Cyc. 904, 908. Andrews v. Pond, supra, 
presented the case of a contract which was usurious under the law 
of New York, the state in which it was made, and under the law of 
Alabama, the state in which it was to be performed. The following 
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is the court's statement of the ground relied on to support the conclu- 
sion reached that the légal conséquence of the usury was determined 
by the law of the place where the contract was made : 

"The défendants allège that the contract was not made wlth référence to 
the laws of either state, and was not intended to conf orm to either ; that a 
rate of interest forbidden by the laws of New York, where the contract was 
made, was reserved on the debt actually due; and that It was concealed un- 
der the name of exchange, in order to évade the law. Now, If thls défense 
Is true, and shall be so found by the jury, the question la not whlch law is 
to govern in executlng the contract, but which la to décide the fate of a 
security taken upon an usurious agreement, which neither will exécute? Un- 
questionably, it must be the law of the state where the agreement was made 
and the instrument taken to secure its performance. A contract of this kind 
cannot stand on the same prineiples with a bona Me agreement made in one 
place to be executed in another. In the last-mentioned cases the agree- 
ments are permitted by the lex lod contractus, and will even be enforced 
there if the party is found wlthin its jurisdlctlon. But the same rule cannot 
be applied to contracts forbidden by its laws and designed to évade them. 
In such cases the légal conséquences of such an agreement must be decided by 
the law of the place where the contract was made. If void there it is void 
everywhere, and the cases referred to In Story's Conflict of Laws, 203, fully 
establish thls doctrine." 13 Pet. 77, 78, 10 L. Ed. 61. 

The resuit of applying the rule stated to the facts of that case was 
the conclusion that the contract imder considération wa:s void be- 
cause under the law of New York that was the légal conséquence of 
the usury. But nothing in the court's statement of the rule governing 
a contract forbidden by the law of the place where it was made and 
also by the law of the place where it was to be performed indicates 
that the rule stated is applicable only where the contract is a void one 
under the law of the place where it was made. We understand the 
court's ruling to be that the légal conséquences of such a forbidden 
contract must be decided by the law of the place where the contract 
was made, whether that law makes the contract void or attaches a less 
penalty to the commission of usury. A contract reserving interest at 
the rate of more than 20 per cent, per annum is a forbidden one in 
Pennsylvania as well as it is in Mississippi, though the penalty in the 
former state is the loss of the right to collect any interest, while in 
the latter state the principal and ail interest are forfeited. We hâve 
not had access to the statutes of Pennsylvania relating to interest and 
usury, and hâve relied on summaries of such laws found in publica- 
tions which are supposed to be accurate in référence, to such a matter. 
As above stated, we understand the conséquence of making a usurious 
contract in that state is to render so much of the interest to be received 
uncoUectable as is in excess of the légal rate of 6 per cent, per annum. 
Under that law the deed of trust in question is not unenf orceable. 

The f ollowing is the Mississippi statute which it is contended should 
govern in determining the conséquences of the usury: 

"The légal rate of interest on ail notes, accounts, and contracts shall ba 
six per cent, per annum; but contracts may bè made, in wrlting, for a pay- 
ment of a rate of Interest as great as eight per centum per annum. And if a 
greater rate of interest than eight per centum shall be stipulated for or re- 
ceived In any case, ail Interest shall be forfeited, and may be recovered 
back, whether the contract be executed or executory. If a ' rate of In- 



44 250 FEDERAL REPORTEE 

lerest Is contraoted for or received, directly or Indirectly, greater tlian twenty 
per cent, per annuoi, the principal and ail interest shall be forfeited, and any 
amount paid on such eontract may bo recovered by suit." Acts of Mississippi 
1912, p. 301. 

The forfeiture provisions of this statute are pénal in their nature. 
The pénal laws of Mississippi are not effective on transactions hap- 
pening beyond the borders of the state. The statute does not purport 
to operate extraterritorially or to make a usurious eontract entered 
into in another state subject to the penalties it denounces. A forbid- 
den transaction occurring in Pennsylvania and having pénal consé- 
quences there does not subject a party to it to a penalty denounced by a 
Mississippi statute which does not purport to hâve such an effect. The 
transaction in question was such as to subject the lender to a penalty 
imposed by the law of Pennsylvania, the state in which the lending 
tpok place. It is that penalty which the lender incurred. If more than 
20 per centum per annum interest had been reserved, and payments 
on the eontract had been made to the lender in Pennsylvania, it hardly 
would be contended that the making of such payments gave rise to 
the right of action in the borrower'which the Mississippi statute would 
hâve made a conséquence of the transaction if it had happened in the 
latter stat,ç., We are not of opinion that the Mississippi statute oper- 
ated extratei-ritorially in the one way more than the other. It happens 
in the instant case that the deed of trust in question is enforceable for 
the principal of the debt secured whether it is the Pennsylvania law or 
the Mississippi law that governs in determining the conséquences of 
the usury. 

[3, 4] Another suggestion is that the deed of trust is unenforceable 
by the nonresident corporation to which it was made because of that 
corporation's f allure to comply with the requirements of the Mississippi 
statute prescribing the conditions on which such a corporation may 
do business in that state. Though that corporation, prior to the exé- 
cution of the deed of trust in question, did or transacted business in 
Mississippi in violation of the law of that state, that law does not 
purport to give to that conduct the efifect of invalidating a eontract 
subsequently made by the corporation in another state. The making 
of the eontract in Pennsylvania did not constitute the doing of business 
in Mississippi. In this connection, the décision in the case of Chatta- 
nooga Building, etc., Association v. Denson, 189 U. S. 408, 23 Sup. 
Ct. 630, 47 L,. Ed. 870, is called to our attention. In that case it was 
held that a delivery in Alabama to a Tennessee corporation's agent 
there of a note and mortgage to the corporation, which were payable in 
Tennessee, constituted the doing of business by the corporation in 
Alabama. That décision by no means supports the contention that the 
making of the eontract hère in question by the delivery in Pennsyl- 
vania of the deed of trust and the notes it secured constituted a doing 
of business in Mississippi. 

The conclusion is that the decree under review was not erroneous 
in denying an injunction restraining the foreclosure of the deed of trust 
mentioned. 

The decree is afifirmed. 
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BATTS, Circuit Judge (dissenting). The Smith Company (Oscar 
Smith & Sons Company, appellee), a New York corporation, loaned 
to Crawford (V. L. Crawford, using the name of Crawford Bleachery), 
of Meridian, Miss., $25,000, to secure which Crawford executed a 
deed of trust, naming Broach trustée. The notes evidencing the debt 
not having been paid, Broach advertised for sale the property conveyed 
by the deed of trust. Unsecured creditors instituted a proceeding to 
hâve Crawford adjudged a bankrupt, and A. L. George was appointed 
receiver. George instituted proceedings before the référée in bank- 
ruptcy against the Smith Company and Broach, and obtained an order 
restraining the sale. The pétition set up: (1) That at the time of the 
exécution of the deed of trust Crawford was insolvent, and that the 
Smith Company had knowledge of his insolvency, and that the deed of 
trust was fraudulent, and gave the Smith Company an illégal préfér- 
ence ; (2) that the trustée was about to embrace property in the sale not 
included in the deed of trust. The Smîth Company answered, and 
the receiver, amending, further charged that the debt due the Smith 
Company was usurious, and that the Smith Company was a nonres- 
ident corporation, doing business in Mississippi, without having filed a 
copy of its charter, as required by law, and that the debt was con- 
tracted in the course of the company's business carried on and donc 
in that state. 

The référée heard évidence and denied the motion to set aside the 
restraining order. This action was reviewed and reversed by the 
United States District Judge, his decree finding that the deed of trust 
was not given to def raud creditors ; that the trustée was not under- 
taking to sell property not covered by the deed of trust ; that the notes 
«ecured by the deed of trust were not usurious ; and that the Smith 
Company was not carrying on a business in Mississippi within the 
meaning of the Mississippi law. This judgment is before us for re- 
view. 

The finding that the deed of trust was not executed for the purpose 
of defrauding creditors is sustained by the évidence. 

The questions remaining for détermination are : (1) Is the transac- 
tion one affected by section 935 of the Mississippi Code of 1906? (2) 
Was the contract subject to the laws of the state of Pennsylvania or 
to those of the state of Mississippi? (3) If subject to the laws of the 
state of Mississippi, was the contract usurious? and, if usurious, to 
what extent? and is the interest alone to be forfeited, or is the entire 
contract void? (4) If the contract is a Mississippi contract and usu- 
rious, are the fédéral courts to give eftect to the conséquences indicated 
by the statutes of Mississippi ? 

Section 935, Mississippi Code 1906. 

The validity of the notes and mortgage is attacked upon the ground 
that the Smith Company was carrying on a business in Mississippi 
without complying with section 935 of the Mississippi Code of 1906. 
This section requires every foreign corporation doing business in Mis- 
sissippi to file a copy of its charter, and it is provided that any foreign 
■corporation "which shall not file a copy of its charter, as provided "in 
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this chapter, shall be liable to a fine of not less than $100." The ques- 
tion arises as to whether or not the Smith Company was "doing busi- 
ness" in the sensé in which thèse words were used in the statutes of 
Mississippi. The Smith Company conducted its business from an of- 
fice in Philadelphia. The transactions in Mississippi arose out of con- 
tracts made by the concem for the sale of Hnters to be used in Delaware 
and elsewhere. The purchases by it to fulfill its contracts were primari- 
ly from Crawford. The necessity for securing the required linters, 
which could not be satisfactorily met by Crawford, resulted in purchas- 
es from other sources in Mississippi and adjoining states, and the con- 
centration at Meridian in warehouses for bleaching at the mill of Craw- 
ford. The loan to Crawford arOse out of thèse transactions. The 
transactions were scarcely of a kind in contemplation by the Législa- 
ture in the enactment of the cited laws. 

If they were of a kind intended to be covered by the législation, the 
intention could not be effective on account of the Interstate character 
of the business. International, etc., Co. v. Pigg, 217 U. S. 91, 30 Sup. 
Ct. 481, 54 h. Ed. 678, 27 L. R. A. (N. S.) 493, 18 Ann. Cas. 1103. 

The statute of Mississippi requires the filing of the charter of f oreign 
corporations, and provides for a small fine for a failure to file the char- 
ter. The law does not déclare that a contract entered into by a cor- 
poration which has failed to file its charter shall be void or otherwise 
afifected. It undertakes to impose a duty upon a foreign corporation 
doing business within the state, and indicates the conséquences to flow 
from a failure to perform. It is not an additional conséquence of such 
a failure that the corporation shall lose ail of the money which it may 
loan or otherwise use in the conduct of business within the state. 

Appellants rely upon the case of Denson v. Chattanooga Natl. Bldg. 
& Loan Ass'n, 107 Fed. 777, 46 C. C. A, 634, decided by this court. 
The language of the Constitution of Alabama and statutes of that 
state is very much stronger than that of the statute of Mississippi. 
The law of Alabama renders it unlawful for any corporation to trans- 
act any business in the state before naming an agent, and renders it 
unlawful for any person to act as agent without compliance with its 
terms. In the case cited the Building & Loan Association whose con- 
tract was under attack was clearly doing business within the state, and 
doing business without having complied with the laws of the state. 

Even if the Smith Company were doing business in the state of Mis- 
sissippi under conditions requiring the filing of its charter and the 
doing of other things indicated by its statutes, the transaction be- 
tween it and Crawford would not come under the terms of the law, 
and would not be affected by the failure of the company to do those 
things which are prerequisite ta legally doing business within the 
state. When a foreign corporation is doing business within a state, 
and subjects itself, so far as such business is concerned, to the laws of 
the state, or is doing business within the state, and as to such business 
fails to comply with the law, neither circumstance will affect its rights 
with référence to interstate business. The récital of facts heretofore 
made, and which will hereafter be more fully developed, indicates the 
strictly interstate character of the transaction between the Smith Com- 
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pany and Crawford, in so far as the loan of money was concerne^d. 
It must be held that the law of the state of Mississippi did not intend 
ta affect such transactions, and it must be further held that, if it did 
so intend, the intention would not be effective. 

What Law to Govern. 

In considering whether the vahdity and effect of the contract is to be 
determined by the law of the state of Mississippi or by the law of the 
state of Pennsylvania, an effort will be made to state the principles 
necessary to be considered in cases of this character. 

When persons within the territory of a state or country undertake 
to mutually bind themselves, the gênerai rule is that their légal relations 
are to be determined by the law of that jurisdiction. A contract 
is ordinarily entered into, and the considération upon which it is based 
passes, where it is to be performed. A contract, however, may be 
made in one state or country, be based upon a considération passed 
in another, and be performable in a third; or either of thèse éléments 
may concur in situs with another, and the third hâve a différent situs. 
Sometimes there will be other éléments, referable to still other places. 
When there is an absence of unity in the places to which the several 
éléments which enter into a contract or into its performance are ref- 
erable, and there is a différence in the laws which govern the places 
to which the several éléments are referable, détermination of the va- 
lidity of the contract présents difficulties in the solution of which the 
commentaries and décisions give little help. 

Probably the nearest approach to a gênerai proposition that may 
safely be made is this : The validity of a contract will be determined 
by the law with référence to which it is made. The accuracy of this 
proposition is to be determined by the statement hereinafter to be made 
as to its meaning. Moreover, the proposition itself is too gênerai in 
its character to be of any particular value in the practical application 
of the law. Perhaps this further proposition will be helpf ul : The law 
with référence to which a contract is made is the law of that country 
in which the more important éléments entering into the contract and 
its performance concur as to situs. The présent inquiry is concerned 
alone with contracts charged to be usurious, and bas spécial référence 
to such contracts of this character as are represented by promises to 
pay, based upon a considération already received. 

As to contracts of this character, a détermination of the law with 
référence to which they are made may, and in this case will, require 
considération of the following éléments: (1) The law of the place 
where the contract is made, under which will be discussed (a) the law 
generally ; (b) the résidence and citizenship of the parties, and where 
they were when the contract was made; (c) the place and manner of 
the negotiations and of the final consummation of the contract. (2) 
The considération and the place where it passed or was to become 
«ffective. (3) The law of the place where the contract is to' be per- 
formed. (4) The law of the place where the land mortgaged to se- 
cure the debt is situate. (S) The law of the place where the money 
borrowed is to be used. (6) The intention of the parties as to the ap- 
plicable law. (7) The law of the forum. 
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L,ex Celebrationis 

In the absence of an élément with a différent situs, the law of the 
place vvhere the contract was entered into will détermine its validity. 
The oroposition is usually more broadly stated. It is sometimes said 
that if the agreement is a valid contract where made it is vaHd every- 
where, and that if void where made it is void everywhere. Thèse prop- 
ositions are true only upon the assumption that the law of the place 
adopts as a part of itself, with référence to an agreement some élé- 
ments of which are not directly referable ta the place of the making, 
the law of the place of performance, the law of the place where the 
considération passed, and the law of the place of other éléments en- 
tering into the contract. It is certainly well recognized by the author- 
ities that a contract may, within the jurisdiction within which it is 
made, be held valid by reason of the fact that it is to be performed 
elsewhere, when it would not be held valid if to be performed within 
the State in which it is made. It is also the case that the law of a 
State may hold a contract made within that state void on account of 
the character of the considération, as measured by the law of another 
State, when, if the considération had been referable to the law of the 
state in which the contract was made, it would hâve been sustained as 
légal. 

With référence to the law of usury, it may be said to be fairly well 
settled that if the contract has no éléments other than the place of the 
making, of the considération, and of the performance, the place of 
the first and second being the same, and the place of the third différ- 
ent, the contract would be sustained, if the interest rate is légal with- 
in either state. In the important case of Andrews v. Pond, 13 Pet. 65, 
10 L. Ed. 61, where the contract was held void, this principle is rec- 
ognized. A careful study of the many cases in which questions of 
the same gênerai character as those under considération hâve been 
discussed leads to the conclusion that the place of the making of the 
contract is an important élément; but that the law of the place of 
making is, in no sensé, conclusive of the legality or invalidity of the 
contract. 

That both parties are within the jurisdiction when the contract is 
made présents another élément that is not unimportant. When one 
of them is within the state and another is in another, an élément not 
less important appears. Especially is the fact of importr.nce if the 
parties are citizens of the states in which they may respectively be at 
the time the contract is made. Résidence and citizenship of the payor, 
for instance, when coupled with other éléments, as the place of land 
mortgaged to secure the debt, and the place where the money is to be 
used, may be of controlling force. 

The place where the negotiations are carried on may be of more 
importance than the place where the agreement already reached has 
its consummation in formai exécution and delivery of instruments. 
The place of the negotiations, coupled with other circumstances, may 
give rise to the presumption that the law of that place is the law with 
référence to which the contract is made, and the law by which its le- 
gality is to be determined. 
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Negotiations are frequently conducted by mail, the parties being in 
and residing in différent states. In such cases it may not only be diffi- 
cult to détermine where the contract was made, but it may be still more 
diiïicult to détermine the extent to which the law of the place of the 
making should bave an effect, when a conclusion is reached as to the 
place of making. Not infrequently the correspondence may suggest 
other éléments of more importance than the mère place of making, as 
the situs of the securities offered, or a statement of the purpose for 
which the money is to be used, or a référence to the law which it would 
be necessary to consider. 

The instruments evidencing the contract may be prepared in one 
state and sent to another for exécution, or prepared and signed in one 
state and delivered through the bank or through the mails in another. 
There are some generalizations in the law as announced by the cases, 
to the effect that a contract will be held to bave been executed — that 
is, entered into — at the place where the last step necessary to its mak- 
ing was taken. 39 Cyc. 902; Tilden v. Blair, 21 Wall. 241, 22 L. Ed. 
632. There are also propositions to the effect that delivery may be 
accomplished by placing the signed instrument in the mail, and that 
the contract is regarded as made when it first takes effect so as to bind 
both parties. 39 Cyc. 670. It is also said that if the place of mailing 
and the place of payment are the same, the law of such place ordinarily 
governs. Corpus Juris, vol. 8, p. 90, § 151 ; Shoe, etc., Bank v. Wood, 
142 Mass. 563, 8 N. E. 753. And it is said that, when the instrument 
is signed in one state and delivered in another, the contract is made 
in the latter. Perry v. Pye, 215 Mass. 403, 102 N. E. 653. It may be 
that thèse rules would be of value in some cases ; but where the inquiry 
is as to what law should be regarded as the law with référence to which 
the contract is made, they are too entirely artificial to be of any value. 
Whenever technical légal propositions must be depended upon to dé- 
termine where a contract is made, the place of the making of the con- 
tract becomes of even less importance than it would ordinarily be. 
There are a large number of cases in which contracts formally made 
in one place bave had their validity determined by the law of another 
place. Ail of the authorities cited in support of other propositions 
made herein affirm the proposition that a contract may be valid, not- 
withstanding the law of the place of the making, or may be void, not- 
withstanding the law of the place of the making. The cases which 
dogmatically assert that the law of the place of the making will dé- 
termine the validity or the invalidity of the contract can, ordinarily, 
be sustained as to their resuit by the principles hereinafter discussed, 
and are to be held correct, not because of the law of the place of mak- 
ing, but because of the concurrence at that place of the situs of other 
important éléments which must be taken into considération in deter- 
mining the validity of the contract. 

Les C onsiderationis . 

Every contract must be upon a good and sufficient considération. 
If the considération is void, the contract will not be good. The con- 
sidération is measured by the law of the place where it passed or had 
230 F.— 4 
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îts being or effect. If the considération is there bad, it will be bad 
everyvvhere. 

As stated in Akers v. Demond, 103 Mass. 318: 

•Tenal laws can be admînisterecl only In the state where they exist, but 
when a usurious or other Illégal considération is declared by the laws of any 
State to be incapable of sustainlng any valid contract, and ail contracts 
arising therefrom are declared void, such contracts are not only vold in 
tliat state, but void in every state and everywhere." 

In the excellent work on Conflicts of I,aw by Minor is the following 
(page 431): 

"In determining the invalidity of the usurious contract, does the invalidity 
relate to the making of the contract itself, to its performance, or to the con- 
sidération? Where a contract to pay excessive interest is involved, does 
the usury consist in the borrower's promise to repay the principal vyith ex- 
cessive interest, or does it consist in a loan or forbearance of money upon 
condition that the borrower will repay the principal vvlth excessive inter- 
est? * ♦ * If the first view is correct, the alleged usurious Interest and 
invalidity of the contract to pay relates to its performance. The payment of 
the excessive interest and the validity of the payment of interest agreed upon 
should be determined by the law of the place v^'here the act or payment is tp 
be performed; that is, by the lex solutionls of the contract to pay. If the 
second view is correct, the usury relates to the considération, the loan of the 
uioney, and the law of the place where the money is delivered to the borrower 
goverus the validity of the contract to pay. * • * This is believed to 
be the better view. The policy of the usury laws is aimed against the ex- 
action of usurious interest by the leuder, not against the promise by the debt- 
or to pay usurious Interest." 

It may be that the law should be as stated. It may be doubted i£ the 
propositions are sustained by the authorities. Certainly many of the 
authorities cannot be reconciled with the theory advanced. In only 
one case of the many examined is the considération spoken of as usuri- 
ous where money or other value is properly represented in the principal 
of the note. It is, of course, the case that the considération of the 
promise to pay may be made up in part Of a prior debt with usury 
added, as in the case of Andrews v. Pond, 13 Pet. 75, 10 L,. Ed. 61 ; 
or the principal of the note may be made up entirely of usurious in- 
terest, as in the case of Scott v. Fabacher, 176 Fed. 229, 100 C. C. A. 
147. Ordinarily, however, that in considération of which the maker 
of the note promises to give usury is money or a thing of value, rep- 
resented by the principal of the note. It is a considération which 
would support a contract other than one of the kind entered into. The 
invahdity arises, not on account of this payment to the promisor, but 
on account of the agreement entered into, between him and the person 
furnishing the considération, that interest in excess of that allowed 
by law will be paid. Ordinarily, the parties are equally guilty from a 
légal standpoint, the illegality arising from their joint action. 

In passing upon the questions with référence to the considération in 
a contract involving usury, much confusion arises from the circum- 
stance that invalidity of the contract does not always resuit from the 
présence of usury. Where the statutes of the state define and crim- 
inally punish usury, without specifically indicating the effect of the 
usury upon the contract out of which it might arise, the contract will, 
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in accordance with the gênerai principle of law, be properly held void. 
I£, however, as is more usually the case, the laws of the state specifi- 
cally indicate the efïect upon the contract, the gênerai rule does not 
apply. In some of the states the law merely prevents the recovery by 
the promisee of so much of the interest as may be usurious. In others, 
where usury is provided for or paid, ail interest is uncoUectable, or 
niay be recovered if paid. In other states, if the interest is usurious, 
but does not exceed a certain named per cent., the interest is f orfeited ; 
anci, exceeding another named per cent., the entire contract becomes 
unenforceable. It is manifest that where a contract which, by reason 
of usury, is illégal and criminal, it is to be distinguished froni one 
where the usurious agreement of the parties merely results in defined 
losses. 

Confusion also arises from the assumption that every character of 
usurious contract is to bave applied to it the same rules of law. Where 
money is borrowed and a note is given for the amount loaned, ail 
parts of the contract are executed except the agreement to repay the 
money with the interest provided. In such case the contract may be 
illégal, but it is not on account of the considération passing from the 
promisor. The illegality results from the promise upon the part of the 
maker of the note to do a thing which the law will not permit. Some 
of the cases, however, which hâve been reported, and from which an 
effort is made to deduce légal principles, are contracts which hâve 
been substantially executed. The case of Andrews v. Pond, heretofore 
referred to, is of this class. In that case, one of the parties owing 
the other money, an amount was added to the debt ostensibly as ex- 
change, from which usury resulted. To pay the amount, debtor drew 
a bill of exchange payable in another state. In such case, ordinarily, 
nothing would be left for the debtor to do. The transaction would, as 
to him, be finished, except upon a failure by the drawee to pay or 
accept the bill of exchange. Likewise with référence to the créditer, 
the transaction is complète, except as necessity for action might arise 
on account of the failure of a third person to accept or pay. The 
transaction, in the ordinary course of business, would be a completed 
one. In such case the considération for the bill of exchange is usuri- 
ous. It is created, passes, becomes effective where the contract is made. 
The very basis of the contract is illégal, and in a jurisdiction as New 
York, where a usurious contract is void, the necessary resuit of this 
transaction would be an agreement void as a contract — ail its incidents 
there and everywhere void. 

Typical cases representing the diversity of views with référence to 
the effect of the law of the place of the considération are Orr's Admr. 
V. Orr, 157 Ky. 570, 163 S. W. 757 and Arnold v. Potter, 22 lowa, 
198. In the former case the law is thus stated : 

"The law of the place of payment of the note ordinarily controls, but this 
rule is subject to exceptions. For instance, the question of the validity of 
the contract, as afCected by the legalily of the past transaction in considération 
of which it was made, and in which it tools its inceptlon as a contract, is gen- 
erally held to be governed by the law of the place where the transaction was 
had, and not where the contract was executed or to be performed." 
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lu the latter the facts that the notes were dated in lovva, made pay- 
able there, indorsed there, that the trustée resided there, that the se- 
curity was available there alone, and that the payor resided there, con- 
trolled, notwithstanding the negotiations were in Massachusetts and 
the money there paid. 

Lex Loci Solufionis. 

An important élément in determinlng the law with référence to 
which the contract is made is the place where it is to be performcd. 
The law is thus broadly stated : 

"Wheu a coutract is made in one country, and is to be performed in 
anotlier, the proper law of tlie contract may be pvesuiiied to be the law of 
the conntry where performance is to talce place, the lex loci solutionis." 9 
Cyc. 669, and authorities cited. 

Again : 

"Where the contract is to be performed in a place other than that In which it 
is made, the parties, according to the gênerai trend of American authorities, 
are presumed to adopt the law of the place of performance as the law of 
the contract." Hall v. Cordell, 142 U. S. 116, 12 Sup. Ot. 154, 35 L. Ed. 956 ; 
Pritchard v. Norton, 106 V. S. 124, 1 Sup. Ct. 102, 27 L. Ed. 104 ; Andrews v. 
Pond, 13 Pet. 65, 10 h. Ed. 61 ; Davidson v. Browning, 73 W. Va. 276, 80 S. E. 
363, L. R. A. 19150, 976. 

With référence ta bills and notes it is said : 

"Where a Mil or note is executed In one state and made payable in an- 
other, the gênerai rule is that it is governed, as to its nature, validity, in- 
terprétation, and effect, by the law of the state or country in which it is pay- 
able." 8 Corpus Juris, p. 92, § 153 ; Wiseman v. Chiapella, 23 How. 368, 16 
L. Ed. 466; In re Quality Shop, 205 Fed. 266, 125 G. 0. A. 403; Dickinson v. 
Edwards, 77 N. Y. 573, 33 Am. Rep. 671; Tenant v. Tenant, 110 Pa. 478, 1 
Atl. 532 ; Mayer v. Roche, 77 N. J. Law, 681, 75 Atl. 235, 26 L. R. A. (N. S.) 
763; Bigelow v. Burnham, 83 lowa, 120, 49 N. W. 104, 32 Am. St. Rep. 294. 

The authorities cited sustain the propositions which hâve been made. 
It is to be noted, however, that the propositions as made carry the 
inference of exceptions and limitations. The cases in which the va- 
lidity of the note has been determined by the law of a place other than 
the place of payment establish that while the place of payment is an 
important élément in determining the law to which the contract must 
be referable, it is, in no sensé, a conclusive élément. 

Law of the Place Where the Land Mortgaged to Secure the Debt is 
Situate. 
The gênerai proposition is that usury inheres in the loan and not 
in the security given; but since the intent of the parties is an élément 
in determining to what law the contract is referable, and since the situs 
of the land being necessarily the place of the remedy, the law of the 
forum must be taken into considération ; and, since the security is an 
important part of the contract of loan, the situs of real estate mortgaged 
to secure the debt is an important élément to be considered, in con- 
nection with others, in determining the law with référence to which the 
contract should be held to hâve been made. 39 Cyc. 905 ; Bedford v. 
Bldg. Ass'n, 181 U. S. 227, 21 Sup. Ct. 597, 45 L. Ed. 834; Commer- 
cial Bank v. Auze, 74 Miss. 609, 21 South. 754; Manhattan Life Ins. 
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Co. V. Johnson, 188 N. Y. 108, 80 N. E. 658, 9 L. R. A. (N. S.) 1142, 
11 Ann. Cas. 223; Gault v. Equitable Ce, 100 Ky. 578, 38 S. W. 
1065. 

"ïhe law of the place where the land is sltuated, where tlie note is seeured 
by mortgage, generally does not sovern, extept in case o£ a conflict as to 
u'sury laws." 8 Corpus Jiirls, § 158, p. 94. 

Except, as stated, in case of conflict in usury laws, the law of the 
State in which the mortgaged land is situate does not govern, and does 
not govern then in ail such cases ; the situs of the security is, never- 
theless, an important élément in determining the law with référence 
to which the contract is made. 

•'The inference tliat the parties contraeted with référence to the law of the 
domicile of either of them is greatly strengthened wlieu some important élé- 
ment of the transaction is located at the résidence of such party, such as the 
exécution of the note or other security, or the payment of the considération, 
or when the loao is seeured by a mortgage on land in the state of the party 's 
résidence." 39 Gyc. 904 ; Sheldon v. Haxtum, 91 N. Y. 124 ; Vliet v. Camp, 13 
Wis. 198; Fidelity Savlngs Co. v. Shea, 6 Idaho, 405, 55 Pac. 1022; Hubble 
V. Morristown Land Co., 95 ïenn. 585, 32 S. W. 965. 

The Place of Use. 

The place where the money borrowed is to be used is an élément in 
determining the law with référence to which the contract was made. 
The usury laws are based, at least in part, upon a considération of 
what the financial, conditions of the state in which the law is passed 
will justify in the way of interest, and what interest would, under con- 
ditions existing, be regardée! as too large. If in the state where the 
money is to be used the lawmaking power regards 10 per cent., for in- 
stance, as a rate of interest which the conditions justify, and the pay- 
ment of which would not violate pubhc poHcy, the contract ought rather 
to be measured by the laws of that state than by the laws of the 
state where the lawmaking power conceives that the payment of inter- 
est in excess of 7 per cent, is contrary to public policy. While the cases 
hâve not especially dwelt upon the law of the place where the money 
is to be used, it would appear to be a matter of very much more import- 
ance than the place named in the note as the place of payment, or the 
place which is indicated by the date of the instrument as the place 
where the money loaned was paid over to the borrower ; for f re- 
quently the use to be made of the money is the inducing cause of the 
contract, and it is frequently in contemplation that the note is to be 
paid from the profits of the use of the money in some business enter- 
prise. The business conditions at the place where the money is to be 
used are proper subjects for inqulry and for considération in deter- 
mining the loan, and in determining what the loan can aiïord to pay in 
the way of interest. The gênerai proposition made is sustained bv the 
cases of National Bldg. Ass'n v. Burch, 124 Mich. 57, 82 N. W.'837, 
83 Am. St. Rep. 311 ; Cope v. Wheeler, 41 N. Y. 303 ; 39 Cyc. p. 908. 

The Intention of the Parties as to the Applicable Law. 

One of the factors in determining the law with référence to which 
the contract is made is the law in contemplation by the parties. It is 
not infrequently the case that the contract contains a stipulation with 
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référence to what law should govern. This stipulation is not neces- 
sarily effective, and, indeed, not necessarily a reflection of the minds of 
the parties. The parties cannot, by intention or stipulation, change the 
essential character of the transaction between them ; they cannot, by 
intention or stipulation in ail cases, détermine the law to be applied. 
They cannot, by stipulating that the law of a particular state shall gov- 
ern, thereby make that valid which would otherwise be illégal. But 
where there is a diversity in the situs of the several éléments entering 
into the contract or its performance, the stipulation or understanding 
of the parties may hâve an important, or even a controlling, effect. 
The parties may not, however, disregard the place of making, the place 
of performance, and the place of enforcement, and sélect for them- 
selves a system of laws that has no relation to either of thèse places,, 
and thereby nullify or évade the provisions of the law which would 
otherwise be applicable. 

"When the several transactions connecter! with the loaning of inoney lave 
taken place in two or more States, the problem of determinlng what law 
shall govern, In declding whether the contract is usurious or not, is largely 
one of ascertainlng what law the parties had in mind in fixing their rights 
under the contract." 39 Cyc. p. 891. 

"In many cases the courts hâve declared that the law of the place where 
the contract is made détermines the rights of the parties, without référence 
to Intent. In nearly ail instances whére this holding has been made, the im- 
portant éléments of the transaction had their situs iu the place where the 
contract was made." Juuction R. Co. v. Ashland Bank, 12 Wall. 226, 20 L. 
Ed. 385. 

Lex Forî. 

There is no occasion to develop in détail the principles by which the 
courts called upon to enforce contracts made elsewhere, or to be per- 
formed elsewhere, or where the considération arises elsewhere, are to 
be governed. The only présent considération is with référence to the 
law of the forum as an élément in determining the law with référence 
to which the contract must be held to hâve been made. Necessarily 
the parties in entering into contracts must be assumed to give some con- 
sidération to the laws of the state in which the contract is to be en- 
forced. While it may not always be possible to détermine at the time 
of the making of the contract as to where it will be necessary to iiisti- 
tute suit, in case of a failure of the promisor to perform, yet the place 
of payment and the résidence of the payor, or the location of the land 
given as security, can very well be considered by the parties as prob- 
ably indicating the place of suit, in case suit should be necessary. In 
considération of thèse facts it should be held that the laws of such 
a state were necessarily in conteniplation by the parties, and nec- 
essarily an élément to be considered in determining the applicable 
law. 

"In gênerai, the law of the forum, beiiig also that of the place where the 
landed security lies, will prevail over the place of the contract to defeat the 
instrument." 8 Corpus Juris, § 165, p. 97 ; Flagg r. Baldwin, 38 N. J. Eq. 219, 
48 Am. Rep. 308. 

"While, as a gênerai rule, a contract valld where it Is made, or under the 
law with référence to which it is nmde, is valid everywhere, the courts of one 
state will not enforce a contract made in another, where to do so would. 
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be in violation of tlieir own statutes." International Harvester Co. v. McAdam, 
142 Wis. 114, 124 N. W. 1042, 26 L. R. A. (N. S.) 774, 20 Ann. Cas. 614. 

Application of the Facts. 

An effort will be made to apply the facts o£ this case to the law as 
announced in the foregoing propositions. V. L. Crawford, a citizen 
of Mississippi, was conducting a bleachery business at Meridian, in 
that State. The Smith Company, doing business in Pennsylvania under 
a New York charter, contracted to furnish Hnters to munition makers, 
and undertook to supply the linters through Crawford. Crawford's 
facihties being inadec^uate, the Smith Company made loans to him 
to enable him to carry out the contract with them. In December, 1914, 
while owing the Smith Company about $11,000 unsecured, Crawford 
applied for an additional loan of $10,000, offering his plant as security. 
During the course of negotiations, carried on by wire and mail, the ap- 
plication was increased to $25,000. As a part of thèse negotiations, 
Crawford offered réduction in the prices at which he was to furnish 
linters, one of thèse proposed réductions being in considération, not 
alone of the loan, but on account of delays which had taken place in 
deliveries. Some money was paid as the negotiations took place, and, 
before their consummation, officers of the Smith Company went to 
Meridian, investigated the property offered as security, and determined 
to make the loan, and then made a statement to that effect to Craw- 
ford. Crawford was authorized to exécute notes and a mortgage upon 
the property to be taken as security, the instruments being prepared 
by attorneys for the Smith Company in Meridian. The notes and deed 
of trust having been executed, they were sent through the mail by the 
bank at Meridian, with draft attached for the balance unpaid of the 
amount loaned, $9,700. The draft was paid and the notes and deed 
of trust taken up by the Smith Company at Philadelphia. 

The primary question in determining the law to which the contract 
îs referable is where the contract was made. 

The making of the contract consisted of a number of éléments, and 
thèse éléments did not ail hâve the same place. In the negotiations 
by mail, that which was done by Crawford had its locus at Meridian ; 
that which was done by the Smith Company had Philadelphia for its 
place. The verbal negotiations took place at Meridian; the représen- 
tatives of the Company there determined to make the loan. The formai 
action of the Smith Company was at Philadelphia. The deed of trust 
was executed at Meridian ; the property affected by the deed of trust 
was in Mississippi. The money was paid by drafts which were placed 
in bank in Meridian by Crawford, which drafts were transmitted 
through the mails to Philadelphia to another bank, where they were 
paid, and the proceeds paid over to Crawford in Meridian. The notes 
were executed in Meridian, transmitted by mail to Philadelphia, and 
there retained by the Smith Company. The deed of trust was trans- 
mitted by mail to Philadelphia, and returned by mail to Meridian for 
record. It would not be possible to name any one state in which this 
transaction took place. 

If it be possible, under the facts stated, to détermine, as matter of 
îaw, by the application of technical légal presumption, the place of the 
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making of the contract, the circumstances are such as to make the 
place at which it might be said to hâve been consummated an unimpor- 
tant and almost immaterial matter. 

With référence to the place of the considération, almost the same 
difficulties appear. If the illegality of the contract may be referred to 
the considération, the same character of difficulty arises as in deter- 
mining the place where the contract was made. The charge of usury 
is based upon changes in contracts theretofore existing between the 
parties, which had been entered into, and which were to be performed 
in Mississippi. The changes were negotiated by wire and letters pass- 
ing between Meridian and Philadelphia, and by personal negotiations 
in Mississippi. So far as the actual payment of money is concerned, 
a part of it was already in possession of the maker of the notes in 
Mississippi when the contract was consummated ; the payment of the 
balance was through the banks and through the mail, the actual pro- 
cess of payment involving action in Mississippi and Pennsylvania and 
in ail of the states between. As to the original source from which 
the money came, the record is silent — whether New York, the légal rés- 
idence of the Smith Company, or Philadelphia, from which point the 
correspondence with Crawford was carried on, does not appear. If the 
considération was affected with usury by the demand of the Smith 
Company for interest in excess of that allowed by law, the same ques- 
tions arise as in determining where the contract was made, for the 
demand was made in both states and by mail and wire. It may or not 
be important that the propositions for the payment of money in excess 
of that permitted by law were primarily made by Crawford in Missis- 
sippi, and his final agreement with référence to them was there ex- 
pressed, and, so far as actually executed, executed there. 

The éléments which are definitely fixed in Mississippi are: (1) The 
place of performance — that is, the place where the notes were to be 
paid; and also the place where the déductions in price on contracts 
constituting usury were to be made was Mississippi. (2) The prop- 
erty upon which a lien was given to secure the payment of the principal 
and 6 per cent, of the interest was situate in Mississippi. (3) The 
money borrowed was borrowed for use in Mississippi, and it was ex- 
pected that it would be repaid out of the conduct of the business es- 
tablished there, into which the money was put. (4) It was contem- 
plated that, in case of nonperformance of the contract by the promisor, 
the remedy of the promisee would be in Mississippi. The deed of trust 
could not be made effective elsewhere than in that state; no personal 
judgment against Crawford could be secured except in that state; if 
procédure in the courts, rather than by the trustée, was found neces- 
sary, this procédure would necessarily be in Mississippi. 

While, as heretofore suggested, the mortgage is, in a sensé, an in- 
cident to the debt, yet it sometimes, as in the présent case, becomes the 
incident of paramount importance. The debt may be entirely valid, 
and yet entirely worthless without the security of the mortgage. That 
is the condition in this case. Except so far as the land secures it, 
the debt is without value. The contract would not hâve been made 
without the mortgage. Entirely regardless of any other principle 
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which inheres in that branch of the law, which is ordinarily spoken of 
as "conflict of laws," it is certainly the case that every contract with 
référence to land within any certain jurisdiction must hâve its validity, 
in so far as the land is concerned, tested by the laws of that jurisdiction. 

The only éléments that could possibly enter into the question as to 
the law with référence to which the contract was made that are not 
definitely fixed in Mississippi are the place of negotiations, which were 
conducted principally in Mississippi and through the mails and by wire ; 
the considération, the situs of which is indefinite ; and the place of the 
making of the contract every part of which had been in Mississippi, 
except the formai receipt of the évidences of debt by the promisees 
in Pennsylvania. 

The élément which has not been specifically considered is the inten- 
tion of the parties. The same circumstances which indicate the law 
with référence to which the contract should be determined carry with 
them the conclusion that it was the intention of the parties that the 
contract should be subject to the laws of Mississippi ; and therefore 
little is to be added to the argument by a statement to the efïect that 
the parties intended that it should be measured by the laws of that 
State. 

The maker of the notes in the présent case was, at the time of their 
exécution, a citizen of the state of Mississippi. The debt was secured 
by property which could be held nowhere other than in the state of 
Mississippi ; no relief, either by a proceeding in rem or in personam, 
could be had in any other state. The contract suggesting nothing to 
the contrary, it would appear to be reasonable to assume that the par- 
ties intended their rights to be determined by the laws of the only 
state which could be appealed to for a remedy. No référence was 
made in any of the correspondence, or in any verbal negotiations with 
référence to which there is testimony, to any fact indicating a pur- 
pose on the part of the negotiators to fix upon a place whose laws 
should measure their contract. în the absence of anything more defi- 
nite, it would seem that there are three factors in the présent case 
which might be taken into considération in an effort to détermine the 
law in contemplation by the parties : (1) The notes were made pay- 
able in Mississippi ; (2) the money was to be used in Mississippi ; (3) 
the debt was secured by property in Mississippi. It was known by 
ail of the parties to the transaction that the collection of the money, 
whether in the course of business or through the trustée, or through 
the courts, would hâve to be made in the state of Mississippi. It is 
not assumed that with a knowledge of this fact, and in the complète 
absence of anything so indicating, that the parties intended to make 
their Mississippi transaction dépendent upon, or in any sensé governed 
by, the laws of the state of Pennsylvania. A much more ordinary 
course of business is for bonds or bills and notes or other negotiable 
instruments to be made payable at the place of business of the parties 
lending the money or purchasing the negotiable instruments. When 
this ordinary course of business is departed from, that circumstance 
alone is not without weight in suggesting that the parties purposed to 
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make the place of payment the place whose laws should measure the 
obligations of the contract. 

There are a number of adjudicated cases where the place of the 
making of the contract and the source of the considération — that is,, 
the source of the money loaned — are not subject to the same uncer- 
tainty as in the présent case, where the conclusion has been reached 
that facts less convincing than those which appear in this case fix as 
the law of the contract the law of a state other than that of the mak- 
ing and of the considération. 

In Arnold v. Potter, 22 lowa, at page 198: Notes were dated in 
lowa; made payable in that state; the trustée resided there; the real 
estate security was situated there; the payor resided there; notes 
were negotiated in Massachusetts and the money there f urnished. The 
contract was held to be governed by the lowa law. 

In the case of Scott v. Fabacher, 176 Fed. 229, 100 C. C. A. 147,, 
the source of the considération — that is, the money loaned — was L,oui- 
siana, and the place of payment was Louisiana, and the negotiations 
were carried on partly by mail ; but the transaction in which the money 
was used, and out of which it was assumed the profits would arise 
justifying the payment of usury, and the land given as security for 
the payment of the principal and the usurious interest, were in Texas. 
Notwithstanding the fact that both the considération and the place 
of performance was a state other than Texas, the essential character 
of the transaction as a Texas contract was recognized, and the inter- 
est was forfeited under the laws of that state. 

Sheldon v. Haxtun, 91 N. Y. 128: The défendant, who resided in 
Illinois, collected money due to plaintiff, who resided in New York, 
from parties in Illinois, and, instead of remitting the proceeds, sent 
through the mail hjs own note for the amount, specifying a rate of in- 
terest usurious in New York. The court says : 

"Upon depositlng the notes In the mail the transaction was complète. 
* * * The défendant became the borrower of the proceeds of the notes 
collected by liim. The fact that one of the notes was expressly payable iu 
New York does not dlstinguish It, in the point of usury, from the others. 
This was an incidental clrcumstance, and does not overthrow the other déci- 
sive circumstances which make Illinois the place of contract." 

Staples V. Nott, 128 N. Y. 403, 28 N. E. 515, 26 Am. St. Rep. 480: 
The note was dated at Washington, made payable at a bank in New 
York, bearing interest illégal in New York given to take up another 
note dated at Washington and payable there. The arrangement for re- 
newal was made in Washington and the note drawn there ; it was there 
handed to the maker to exécute. He took it to his home in New York, 
where he signed it. The note was then mailed to plaintiff at Wash- 
ington. It was held that the contract evidenced by the note was made 
in and governed by the laws of the District of Columbia; that the 
affixing of signatures by maker and indorser was simply détails in the 
performance and exécution of the contract, which was consummated 
when the note was received by plaintiff; that the naming of a New 
York bank as the place of payment did not make it a New York con- 
tract. 
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Wayne County Savings Bank v. Low, 81 N. Y. 570, 37 Am. Rep. 
533 : Note was dated and made payable in New York, but was made 
■for the purpose of being used in renewal of another note for the same 
amount then held by plaintiff, a bank in Pennsylvania. It \yas actually 
written in Pennsylvania, in the form in use in that state, by the cashier 
of plaintiff, at the defendant's request, and forwarded to the défendant 
for signature, and signed by him in New York and mailed to plaintiff 
in Pennsylvania, together with a check for the discount. The note and 
interest were received by plaintiff in Pennsylvania, and ail was done in 
performance of a previous agreement entered into in Pennsylvania. 
Says the court: 

"It ennnot l)e contended that a party wlio goes into another state, and 
there makes an asreenient witli a citizen of that state for the loan * * * 
of money, lawful by the laws of that state, can render his obligation void by 
raalîing it payable in another state according to whose laws the contract 
would be usurious. Neither can it be claimed that because the obligation, 
instead of being signed in the state where the concract was made, is signed 
in another state and sent by mail to the place of contract, it must be governed 
by the usury laws of the place where it was signed." 

Martin v. Johnson, 84 Ga. 487, 10 S. E. 1092, 8 h. R. A. 170: The 
note was given for a larger amount than actually received ; was pay- 
able in Boston, f rom wliich place the money was sent. The court says : 

"The paroi agreement ont of which the notes sued on sprang was made In 
this state [Georgia]. Part of that agreement was performed in this state. 
The usury set forth in defendant's pleas was paid in this state; and ail that 
was left to be performed of that agreement was the payment of the notes 
sued on in this state. The maker of thèse notes résides in this state, and the 
land which was conveyed as seeurity is located in this state. Whether a con- 
tract is made with référence to the place, or state, or country in which it is 
to be performed is a question of no easy solution. However this may be, 
there is enough in this case to show that, in ail likelihood, the parties to the 
contract sued on contemplated the law of the domicile of the maker as the 
law which should govern this contract in ail respects." 

In Kilcrease v. Johnson, 85 Ga. 600, 11 S. E. 870, upon similar facts 
a like ruling was made. 

United States Saving & Loan Ass'n v. Scott, 98 Ky. 695, 34 S. W. 
235 : The note was dated at St. Paul, Minn., was payable at Minne- 
apolis, and contained a provision to the effect that it was understood 
to be made with référence to and under the laws of the state of Min- 
nesota. It was given, however, to a building and loan association do- 
ing business in Kentucky under a permit, and represented by agencies 
to solicit and transact business, and the maker of the note became a 
member of the association there. The note was secured by a mortgage 
on real estate in Kentucky. It was held to be a Kentucky contract and 
void as usurious. 

Southern Building & Eoan Ass'n v. Harris, 98 Ky. 41, 32 S. W. 262 : 
The loan was made at Knoxville, Tenn., to a résident of Kentucky, and 
the notes were made payable at Knoxville. The court says : 

"The subscription for stock • * • x\7as made in Kentucky; the appli- 
cation for the loan written and signed hère ; the note dated, written, and 
signed hère, and the mortgage made to secure the payments for this stock ; 
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and thus the payment of the loan made was written, dated, executed, ac- 
knowledged, and recorded in Fayette county, Ky." 

The court held the notes usurious under the laws of Kentucky, and 
refused judgment upon them. 

Kellog V. Miller (C. C.) 13 Fed. 198: Though the contract was ne- 
gotiated in New York, and the lender a citizen of that state, and the 
money there paid, it was held to be a Nebraska contract, because exe- 
cuted in that state, and secured by a mortgage on land there, the ob- 
liger being a résident of that state, notwithstanding no place of per- 
formance was named. 

Rowland v. Bldg. & Loan Ass'n, 115 N. C. 825, 18 S. E. 965 : The 
obligation for the money was sent to the office of the association in 
Richmond, Va., and the money was sent f rom that place. The borrow- 
er, howevei", was a résident of North Carolina, and made his applica- 
tion from that state. The money was paid to him there, he secured the 
payment by a mortgage on land situated there, and the mortgage was 
executed there. The obligation was held usurious, notwithstanding it 
was vaHd under the laws of Virginia. 

Duncan v. Helm, 22 La. Ann. 418: The parties resided in Missis- 
sippi, where the negotiations were had. The notes were payable in 
Louisiana, and secured by a mortgage on lands there situate. The 
actual exécution was in Louisiana, and they were there delivered to 
the représentative of the lender, by whom the money was paid by a 
bill on New Orléans. The contract was held to hâve been intended to 
hâve effect in Louisiana. 

Falls V. U. S. Company, 97 Ala. 417, 13 South. 25, 24 L. R. A. 174, 
38 Am. St. Rep. 194 : The note was payable in Minnesota, and recited 
that it was made with référence to the laws of that state. It was se- 
cured by a mortgage on land in Alabama, and drew a rate of interest 
in excess of that permitted in that state. The obligation was made 
through a local agent of the complainant in Alabama, and the money re- 
ceived from Minnesota was paid in Alabama. The court held that no 
state will enforce contracts or redress grievances entered into or suf- 
fered in another state, if the enforcement involve a breach of légal or 
moral right asmaintained in the law of the forum, and refused to en- 
force the contract as to so much of it as was in conflict with the law 
of Alabama. 

Thompson v. Edwards, 85 Ind. 420: The Suprême Court cited and 
approved Rorer on Interstate Law, to the efïect that a note made in 
one state, secured by a mortgage on lands in another, made for money 
loaned by a citizen of a third state, and delivered to him in the state 
where the contract of loan was agreed to, was held to be légal and en- 
forceable in the courts of the state where the land was situate, and 
where the debtor resided at the time of making the contract, although 
a greater rate of interest was called for than allowed by the law of the 
state where the contract was agreed on and the instrument delivered, 
although in such latter state a forfeiture of the debt is incurred for 
usury ; the ruling being that the whole transaction had référence to the 
laws of the state where the land was situate, the debtor resided, and the 
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instruments made, although the instruments were delivered elsewhere, 
and notwithstanding, also, that the notes were made payable in a still 
différent state than that wherein they were given or delivered, or 
wherein either party resided. 

Contract Illégal in Place of Making and Performance. 
In Miller v. Tiffany, 1 Wall. 298, 17 h. Ed. 540, it is said: 
"The gênerai princiiîle in relation to contracts made in one place to be per- 
formed in another is well settled. They aro to he governed by the law of 
the place of performance, and, if the interest allowed by the law of the 
place of performance is higber than that permitted at the place of contract, 
the parties may stipulate for the higher interest without incurrinj,' tlie penal- 
ties of usury. The converse of this proposition is also well settled. If the 
rate of interest be higher at the place of the contract than at the place of 
performance, the parties may lawfully contract, in that case also, for the 
higher rate." 

See, also, Bedford v. Eastern Bldg. & Loan Ass'n, 181 U. S. 243, 21 
Sup. Ct. 597, 45 L. Ed. 834; R. R. Co. v. Ashland, 12 Wall. 226, 20 
L..Ed. 385; Scotland County v. Hill, 132 U. S. 107, 10 Sup. Ct. 26, 33 
L. Ed. 261 ; Cromwell v. Sac County, 96 U. S. 57, 24 E. Ed. 681 ; 
Cockle V. Flack, 93 U. S. 344, 33 E. Ed. 949. 

The principles just stated are not universally recognized, or, at least, 
not applicable in ail cases, as indicated by the cases just reviewed. 
L^ndoubtedly, the courts will go far to defeat the claim of usury, espe- 
cially where the conséquences are completely fatal to the contract. 

Where the contract conflicts, both with the law where it was made 
and the law where it is to be perfornied, the principles just announced 
can hâve no application, and it becomes increasingly difficult and in- 
creasingly important to détermine the law with référence to which it 
was made. 

The contract hère under considération is, in part, at least, invalid, 
both under the laws of Pennsylvania and under the laws of Missis- 
sippi. In both States a rate of interest is fixed which it is illégal to ex- 
ceed. 

Where the conséquences of the infraction of the law in the place of 
the making are comparatively unimportant, and the conséquences in 
the place in which the contract is to be performed are the complète 
avoidance of the contract, it is not to be assumed that the courts of the 
place of performance, if they are also those of the place of the remedy, 
will acquiesce in the limited conséquences of the law of the place of 
the making of the contract. 

"The law, however, is usually thus stated: When the contract is found to 
be usurioiis, both by the law of the state where it is made and by that In 
whleli it is payable, the parties are law-breakers in any event, and can scaree- 
ly be allowed to choose their own penalties. By the wei};ht of authorlty the 
gênerai rule applies that the law of the place of the contract governs." 3i> 
("yc. p. 908. U. S. Mortgage Co. v. Sperry (C. O.) 24 Yed. KÏS; Jewell v. 
Wright, 30 N. Y. 259, 80 Am. Dec. 372. 

The proposition that where a contract is usurious, both by the law 
of the place where the note is made and of the place where it is to be 
paid, the conséquences are to be measured by the law of the place of 
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making, îs based upon expressions in Andrews v. Pond, 13 Pet. 75, 10 
L. Ed. 61. This is not a proper inference from the cited case. The 
language there is as f ollows : 

"Now if this défense is true (that is, that usury was concealed under the 
naine of exchange, in order to évade the law), the question is not which law 
is to govern in executing the contract (that is, the law of New York, where 
the bill of exchange was drawn, or of Alabama, where it was to be paid), but 
which is to décide the fate of a security taken upon an usurious agreement, 
which nelther will exécute. Unquestionably it must be tlie law of the state 
where the agreement was made and the instrument taken to secure its per- 
formance. A contract of this kind stands ou the same prlnciples wlth a 
bona fide agreement made in one place to be executed in another. In the 
last-mentioned cases the agreements are permitted by the les locl contractas, 
and will even be enforced there If the party is found within its jurlsdlction. 
But the same rule cannot be applied to contracts forbidden by its laws and 
designed to évade theni. In such cases the légal conséquences of such an 
agreement must be decided by the law of the place where the contract is 
made. If void there, It Is ^oid every where ; and the cases referred to in 
Story's Conflict of Laws, 203, fully establish this doctrine." 

It is manifest that if the agreement is void on account of the law 
of the place where it is made, and not saved from illegahty by the cir- 
cumstance that it was the bona fide intention of the parties for the con- 
tract to be perf ormed elsewhere, or otherwise, it can hâve no effect as 
a contract, and the conséquence arises ont of the law of the place of 
making, and must hâve its effect everywhere. Frequently, however, 
the laws with référence to usury présent cases where, though the con- 
tract may be in violation of the law of the state in which it is made, 
and also in violation of the law of the state in which it is to be per- 
formed, the contract cannot be said to be void in either state. It 
merely has conséquences différent from those contemplated by the 
parties. For instance, it is sometimes the case that the state in which 
the contract is made will enforce the contract, except as to the exces- 
sive interest; and that in the state in which the contract is to be per- 
formed the law will enforce the contract as to the principal, but will 
not permit the recovery of any part of the interest. In such a case the 
reason upon which the rule in Andrews v. Pond is predicated does not 
exist. The contract cannot be said to be void by the laws of the state 
in which it was made ; theref ore the conséquences which f ollow from 
voidness do not resuit in that state nor elsewhere. The gênerai prop- 
osition is that if the note be given in one state, where it would be valid, 
but is to be performed in another, where the contract would be usuri- 
ous, it would be governed by the laws of the latter state. It would be 
an absurd conséquence to suggest that where the laws of the state 
where the contract is made provide for a forfeiture of a part of thé 
contracted interest, that forfeiture would alone take place, and that the 
larger forfeiture, resulting from the laws of the place of payment, 
would not take place ; but that, if the contract were entirely valid in 
the state in which it is made, the larger forfeiture of the state in 
which payment is to be made would resuit. In other words, the con- 
séquences in the case assumed would be more serions if the contract 
was made in a state where it would be entirely vahd than in the state 
where the laws would forfeit a part of the interest. A spécifie appli- 
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cation to the facts of the présent case still more clearly shows the il- 
logical results of the proposition. It will be assumed that the interest 
contractée] for in this case exceeds 20 per cent. Under the proposition 
criticized, and assuming that the contract vvas made in Pennsylvania, 
the Pennsylvania law providing for a forfeiture of the excess interest^ 
the interest to the extent of 12 per cent, would be forfeited, and no 
other conséquences would follow. If, however, the laws of Pennsyl- 
vania had permitted the making of the contract, the resuit would be 
that the law of the state of Mississippi, where the payment was to be 
made, would apply, and that law providing that if the interest is as 
much as 20 per cent, the entire debt is to be forfeited, the resuit would 
be that the plaintifï would lose ail of his debt. The conséquences are 
absurdly illogical. 

The rule, however, as announced in Andrews v. Pond is entirely 
logical. If the contract is void it is necessarily void everywhere, and 
no conséquences, other than those which resuit from the absence of a 
contract, could take place where the agreement was made or else- 
where. 

A considération of the facts hereinbefore recited, and of the author- 
ities noted and many others, leads to the conclusion that the contract 
hère under investigation should be held made with référence to the laws 
of Mississippi, and the laws of that state should govern in determining 
the rights of the parties to this suit. 

Enforcement of Usury Laws by Pederal Courts. 

Courts of one state will not enforce or otherwise administer the 
criminal statutes of another ; nor will the courts of the United States 
enforce any criminal statutes, except those of the United States. Thèse 
propositions must be limited by their application to the relations be- 
tween the state and the person accused of violating her laws. As be- 
tween two individuals whose contractual relations are afïected by the 
criminal statutes of the state, the courts of another state, or the courts 
of the United States, will administer the resulting légal rights as they 
would rights arising in any other way. To illustrate : If the criminal 
statutes of the state forbid the doing of a certain thing, and a contract 
is entered into between individuals in violation of such a statute, the 
statute will be taken into considération by the courts of another state 
having jurisdiction of the subject-matter, or by the courts of the United 
States, in a case within their jurisdiction. It may be that the resuit of 
the criminal statute would be to make the contract under considéra- 
tion void; if so, the court of the other state or of the United States 
would so déclare. It may be that the criminal statute would hâve a 
lesser efifect by declaring the contract void in part, and indicating the 
extent, in which case the remedy would be commensurate with the 
right. 

The principles which hâve thus been announced hâve peculiar ap- 
plication to the laws of usury. In a number of states the receipt of 
usurious interest is made a crime and punished as such. Such a pun- 
ishment will, of course, be inflicted alone by the state passing the law. 
If in such a state, no other conséquences being indicated than the pun- 
ishment of the persons entering into the usurious contract, such a con- 
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tract was under considération by a fédéral court or the courts of an- 
other State, the contract would be regarded as and declared to be void ; 
and a person suing upon such a contract would, in the fédéral court or 
the court of the other state, be refused relief upon his contract. If, 
however, the usury laws of the state did not stop with a mère déclara- 
tion of the criminal character of such contracts, but undertook to in- 
dicate what would be the resuit upon the contract itself, this latter 
provision would ûx and détermine the rights of the parties and the 
fédéral courts or the courts of another state having before them such 
rights would accordingly adjudicate. In the instant case the parties 
hâve by their contracts fixed their rights as between each other. If 
the contracts are usurious, thèse rights are not as declared in the in- 
struments which hâve passed between them, but are modified by the 
laws of the state to which those contracts are subject. The courts of 
the United States having jurisdiction of the parties will administer 
their rights as thèse rights hâve been fixed by the laws of the state 
under which the contract was made. 

The conclusion having heretofore been reached that the contract un- 
der considération should be governed by the laws of the state of Mis- 
sissippi, the next inquiry which arises is whether the contract is usuri- 
ous, and the extent to which it is usurious. In determining whether or 
not the contract is usurious, the inclination of courts is to assume that 
the parties did not intend to violate the law. The instrument will be so 
construed as to save the contract from illegality if possible. If the 
facts which are assumed to constitute usury are outside of the written 
instrument, such a construction or interprétation of them will be giv- 
en as will, if possible, bring about a like resuit. Thèse rules, however, 
will not be permitted to négative the plain language and purpose of 
the law ; nor will the mère absence of an intent to violate the law ex- 
cuse the persons entering into the usurious contract from the consé- 
quences of acts which constitute a violation of the law. In order to 
constitute usury, it is not necessary to hâve a corrupt intent as distin- 
guished from the intent presumed from the acts which constitute the 
usury. Applying thèse rules to the instant case, it may very well be 
concluded that there was no intention upon the part of Oscar Smith 
& Sons Company to violate the law. There was no corrupt purpose in 
the doing of that which is hère under investigation. This is indicated 
by the manner in which the parties hâve testified. Nevertheless it is 
the fact that they hâve received, as compensation for the use of money, 
values in excess of the rate which may be charged in Mississippi with- 
out violating the law. They intended to do the things which constitute 
a violation of the Mississippi law, and they are therefore chargeable 
with the illégal intent contemplated by the usury statute. 

The extent to which usury has been contracted for becomes the next 
question. If the interest exceeds 10 per cent., but does not exceed 20 
per cent-, the conséquence of the usurious contract is that ail interest 
wil! be lost. If the interest contracted for is 20 per cent, or more, the 
entire debt is lost. That is to say, if the parties hâve entered into a 
contract by which the promisee is to receive for l^ie use or forbear- 
ance of money a sum equal to or in excess of 20 per cent, per annum 
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of the amount borrowed, there can be no recovery by the promisee; 
and if anything bas been paid upon the contract, the promisor can 
recover. 

When the negotiations were begun between Crawf ord and the Smith 
Company which resuUed in the loan by the latter of $25,000 to the for- 
mer, Crawford was already indebted to the Smith Company in the 
amount of about $11,000. There was also subsisting between them at 
the time two contracts, one to the effect that Crawford would do the 
bleaching for the Smith Company of the linters required by the latter 
for fîlHng the contract with the Dupont Company at 3% cents per 
pound, and a contract by which Crawford would furnish to the Smith 
Company linters to carry out a contract of the Smith Company with 
the Anglo- American Cotton Products Company at 11% cents per 
pound. There was also a controversy between them as to responsi- 
bility for damages to a shipment of linters. It appears also that there 
had been delays in the fîlling of the Dupont contract, for which Craw- 
ford was responsible. When he began the negotiations for the loan 
of money, he suggested that he would reduce the price of the linters to 
be used in fîlling the Dupont contract one-fourth cent per pound, and 
that he would discharge the claim for the damaged linters, amounting 
to about $225. The price concession, according to a letter from Craw- 
ford, was "in appréciation of your good' offices." He further wrote: 

"I am offering, in the nature of a Personal appréciation of your services, 
and to further eompensate fpr the famous delay in Dupont production, to 
make a réduction of Vt c. per pound." 

Crawford was then applying for a loan of $10,000. Subsequently, 
when he undertook to increase the amount of the loan, he proposed to 
make a déduction of one-fourth cent per pound on the linters required 
to fill the American Products Company contract as a part of the com- 
pensation to the Smith Company for the money. The Smith Company, 
in agreeing to make the loan, suggested that, in so far as the Dupont 
contract was concerned, the concession ought to extend to linters 
bleached in December, the différence in the price amounting to some- 
thing in excess of $500. As a part of the negotiations the parties cor- 
responded with référence to the discharge of the debt then existing, 
and it was first proposed by Crawford that it be discharged by making 
déduction of $200 from each draft attached to bills of lading for lin- 
ters shipped to the Smith Company. The amount of this was subse- 
quently reduced to $100 for each shipment. 

Counsel for the Smith Company insists that the déductions made 
from the drafts attached to the bills of lading were the same as the 
concessions made in the price of linters to be furnished upon the Du- 
pont and American Products Company contracts, and they insist that 
thèse concessions upon the price were applied to the discharge of the 
previous indebtedness and were not inducements to the new loan. But 
this court is, of course, compelled to détermine cases upon the records; 
and it would be entirely impossible for any one to study the record and 
conclude that the déductions made from the drafts attached to the bills 
of lading and the concessions made with regard to the price are the 
250 F.— 5 
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same. If the facts are as appellees' counsel insist, the évidence has 
been unhappily placed before the court. 

Applying the rules with référence to the attitude of courts towards 
usurious contracts, it should be held that the allowance of the claim 
of $225 was upon the merits of the claim, and had no relation to com- 
pensation for the use of the money. In making the proposai to re- 
duce the price of the linters to fulfill the 'Dupont contract, Crawford 
included as the reason for making the concession, not alone the making 
of the new loan, but compensation for the delay in filling the Dupont 
contract. There is no way of determining how much of this is ref- 
erable to the one and how much to the other ; and, applying again the 
rules just referred to, the whole of the item should be rejected as 
compensation for the use of the money. The concession on the Amer- 
ican Products Company contract had no relation to anything except 
the new loan. The amount of linters to be furnished under this con- 
tract was definite, and the time within which it was to be furnished 
was definite, and the amount which was to be paid by the Smith Com- 
pany under the contract as it had been and as it was, as the resuit of 
negotiations for the loan, was susceptible of definite détermination. 
This amount, $1,200, should be regarded in determining the extent to 
which usury entered into the contract. The items to be considered, 
then, would be the 6 per cent, interest provided for in terms by the 
written contract, and the amount of $1,200, agreed to be deducted on 
this contract. The circumstance that the contract was not carried out, 
and that no déduction in fact was made, is entirely immaterial, as usury 
is predicated, not upon payments of excessive interest, but upon the 
contracts to pay. 

Counsel for the parties hâve disagreed as to the manner in which 
the calculation should be made in determining whether or not usury 
was paid or contracted to be paid. There should be uo difficulty about 
this. The contract provides for the payment of $2,000 in two months, 
$2,000 in three months, and $3,000 each month thereafter to the tenth 
month. In addition, interest was actually paid on the money advanced 
prior to the exécution of the notes and deed of trust. By adding to 
the interest payable on the notes f rom date until maturity the interest 
actually paid and the $1,200 promised to be paid on the American 
Products Company contract, the total amount chargeable as interest 
may be ascertained. If, calculating at the rate of 20 per cent, per an- 
num from the same dates to the same maturities (including the period 
covered by the advances as to the amount of the advances), the amount 
ascertained is in excess of the interest stipulated in the note, plus the 
interest paid on advances, and plus the $1,200, the interest provided 
by the contract will be less than the 20 per cent, necessary to avoid 
the contract. If, calculating interest at 10 per cent, from the same 
dates to the same maturities, the aniount ascertained is less than the 
stipulated rate, plus interest paid on advances, and plus the $1,200, 
then the légal rate will be exceeded, and no interest will be recoverable 
under the law. The interest as stipulated amounted to $785. The 
only interest paid on advances which the record disclosed is $85. The 
interest stipulated, the interest paid on advances, and the $1,200 amount 
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to $2,160; the interest, calculated at 10 per cent., is $1,616.66; the 
interest, calculated at 20 per cent., is $3,233.33. It is apparent that 
the amount contracted to be paid by Crawford to the Smith Company- 
for the use of the money (eliminating the items paid partially for some 
reason other than the use of the money) amounts to more than 10 per 
cent, and is less than 20 per cent., and the resuit is that there should 
be no recovery for interest; and that, in fixing the amount due and 
secured by the deed of trust, ail interest stipulated for should be elim- 
inated, and ail interest actually paid on the advances and on the notes 
paid should be deducted. 

The cause should be remanded for proceedings in conformity here- 
with. 



AKTIESELSKABKT STAVANGEREN v. HUBBARD-ZEMURRAT S. S. CO. 

(Circuit Court of Appeals, Fifth Circuit. March 25, 1918.) 

No. 3148. 

1. SniPPiNG <te=>4,'î — Chartfr Partif.s — Damage — Amount Recoveirable— 

Mattees Within Contemplation of Party. 

Wtiere a time charter allowed the charterer to direct the vessel's move- 
ments, and there was no undertalàng by the owner to make any particular 
voyage, or to dellver a cargo within a stated time, losses suffered by the 
charterer on account of delay in delivering a particular cargo, intended 
for a holiday market, are not within the contemplation of the parties, 
and cannot be recovered, although the owner was responsible for the de- 
lay, which was due to the fault of the crew it provlded. 

2. Stipulations ©=14(1) — Construction — Effect. 

Where a charterer, libeled for a balance claimed to be due under 
charter party, flled a cross-libel, setting up damages on account of de- 
layed delivery of a cargo, resulting from accident to the vessel, a stipula- 
tion that as a resuit of the accident the charterer was damaged in a 
specified sum is not an admission of the owner's liability for such dam- 
ages. 

3. Shipfing <S=>50— Charter Party — Duty or Construction. 

Where a charter party required the owner to maintaln the vessel In a 
thoroughly efficient state in huU and machinery, the charterer is entitled 
to reimbursement for assistance rendered in mailing repairs, which it 
was the duty of the owner to make. 

Appeal from the District Court of the United States for the Eastern 
District of Douisiana; Rufus E. Foster, Judge. 

Libel by the Aktieselskabet Stavangeren against the Hubbard-Ze- 
murray Steamship Company, which filed a cross-libel. From a decree 
for libelant for the amount claimed, but for larger amount in favor 
of respondent on the cross-libel, libelant appeals. Modified and af- 
firmed. 

George H. Terriberry, of New Orléans, La., for appellant. 
Solomon Wolff, of New Orléans, La., for appellee. 

Before FARDEE, WAEKER, and BATTS, Circuit Judges. 

\A/'ALKER, Circuit Judge. The appellant, tiie owner of the Nor- 
wegian steamship Stavangeren, filed its libel in admiralty against the 

^SjPoi other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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appellee, the Hubbard-Zemurray Steamship Company, claiming $693.- 
40, the balance alleged to be due the appellant from the appellee under 
a time charter for the hire of the vessel by the appellee. The appellee 
filed an answer and cross-libel, which admitted that the amount claim- 
ed in the libel was due, but claimed that the appellee was damaged in 
the sum of $4,154.14 as the resuit of the delay of the vessel, when 
loaded with a cargo of bananas and cocoanuts, at Omoa, Honduras, 
bound for New Orléans, which delay was attributed to alleged nég- 
ligence of the vessel's master and crew, resulting in an injury to the 
vessel, which had to be repaired before it could proceed on its voyage. 
The averments of the cross-libel showed that the items of damages 
it claimed were $100, the alleged value of services rendered by ap- 
pellee's employés, which were necessary to enable the vessel to pro- 
ceed with her voyage, and $4,054.14, the différence between what the 
bananas and cocoanuts were sold for in the New Orléans market and 
what the appellee would hâve received for them if advance orders for 
them, which had been given, had not been canceled because of the 
delay in their arrivai. By its answer to the cross-libel appellant de- 
nied that it was indebted to the appellee in the sum claimed in the 
cross-libel, or in any sum whatsoever, and set up that under clauses 
and exceptions in the charter party, particularly clause No. 3 and clause 
No. 19, it was not responsible for damages resulting from the accident 
alleged in the cross-libel, even though that accident was caused by the 
mistake of the engineer in executing an order from the bridge. 

The case was tried on an agreed statement of facts, which disclosed 
the following: 

The ship had completed loading at Omoa a cargo of bananas and cocoanuts 
and at 12:30 a. m. of Friday, December 11, 1914, had started to leave that 
port for New Orléans, when, shortly after casting ott' her nioorlngs, her rud- 
der post was broken as a resuit of the engineer's failure properly to comply 
with an order signaled to him by the master. This neeessltated the making of 
repairs, with the resuit that the ship did not leave Omoa until 11 p. m. Sunday, 
December 13, 1914. It arrlved at New Orléans at 3 p. m. of December 18th, 
whereas it probably would hâve arrived there at about 3 p. m. of December 
15th, If it had not met with the mlshap at Omoa. Persons employed by the 
charterer assisted In making the required repairs. 

"XII. It is agreed that, it any sum Is due to respondent and cross-Ubelant 
for work done In repalrlng the vessel, the value of such vvork Is flfty dol- 
lars (.¥50.00). » * * " 

"XIV. While the ship was undergoing repairs at Omoa, from 12:30 p. m. of 
December 11, 1914, to 11 p. m. of December 13, 1914, 2 days and 221^ hours' 
hire of the ship was deducted by respondeut and cross-libelant, in accordance 
with the charter party. 

"XV. Cross-libelant had the entlre reach of the ship, and ail the fruit shlp- 
ped on the vessel was the property of the cross-libelant. 

"XVI. As a resuit of the accident to the ship, cross-libelant was damaged 
in the sum of $4,104.14, which includes $50 meutioned In article XII hereof." 

What has been set ont includes ail that was before the court bearing 
upon the claims to damages asserted by the cross-libel. There was 
judgment, under the libel, in favor of the appellant and against the 
appellee for $693.40, with 5 per cent, per annum interest from judi- 
cial demand until paid, and costs of court, and judgment under the 
cross-libel, in favor of the appellee against the appellant, in the sum 
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of $4,104.14, with 5 per cent, per annum interest from judicial de- 
mand until paid, and ail costs of suit. 

[1] The provisions of the charter party, which constitute some of 
the grounds relied upon by appellant's counsel to defeat the claims of 
damages asserted by the cross-libel, are the foUowing: 

"3. That in the event of loss of time from deficiency of men or stores, break- 
down of machinery. or damage preventing the working of the steamer for more 
than 24 hours at sea, the payment of hire shall cease untll she be agaln in an 
eftieient state to résume her service, redelivered at place of accident, or al- 
lowance therefor; and should she in conséquence put into any port other 
than that to which she is bound, the port charges and pilotages at such port 
shall be borne by steamer's owners. Also if auy loss of time from crew or 
stores uot being on board in time, or from repairs to huU and machinery, 
which are for owners' account, not being complète after cargo and coals are 
on board and hour of saillng has been flxed by charterers, and notice given to 
captain, the time is lost to the owners' account. Steamer to be allowed one 
to two days every four months for cleaning boilers wlthout loss of hire." 

"19. That, should vessel be lost, any hire paid in advance and not earned 
(reckoning from the date of her loss) .shall be returned to the charterers with 
6 per cent, interest from date of loss ; the act of God, the king's eneiiiies, 
tire, restraints of princes, rulers, and people, and ail other dangers und 
accidents of the seas, rivers, machinery, boilers, and steam navigation 
throughout thls charter party, always excepted." 

It seems that the only subject dealt with in clause 19 is the obligation 
of the owner, in the event of the loss of the vessel, to repay, with in- 
terest, what had been paid in advance and was not earned, and that 
this provision has no bearing on the question of the owner's liability 
to the charterer for the vessel's loss of time, whatever may be the 
cause of it. Clause 3 deals specifically with that subject. It seems 
that that clause so provided for the case of loss of time from damage, 
including such as is attributable to négligence of the owner's engineer, 
preventing the working of the vessel for more than 24 hours at sea, as 
to make the cessation of hire, until the vessel is again in efficient state 
to résume her service, the agreed compensation the charterer was to be 
entitled to for a loss of time so occasioned, and that the appellee, hav- 
ing received the benefit of a compliance with that provision, was not 
entitled to anything more because of loss of time so caused. 

But it may be assumed, without being decided, that neither of the 
provisions quoted stands in the way of the appellee's recovery of any 
damages claimed in the cross-libel. It failed to show the existence of 
a state of facts entitling it to recover from the appellee the différence 
between what the cargo sold for and what it would hâve brought if 
most of the advance orders for parts of it had not been canceled be- 
cause of the delayed arrivai. The appellant hired the vessel, manned 
by its ofhcers and crew, for a specified time, to be employed, on condi- 
tions stated, in carrying lawful merchandise and passengers between 
any safe ports in stated parts of the world, as directed by the charterer 
or its agents. It did not undertake to make the particular voyage in 
which the delay in question occurred. It did not obligate itself to de- 
liver the cargo of bananas and cocoanuts at New Orléans within any 
stated time. 

Furthermore, the losses due to the cancellation of advance orders 
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and the missing of the Christmas holidays trade were what is known as 
spécial damages, which arise from circumstances peculiar to the par- 
ticular case, and which are not recoverable, unless those circumstances 
were communicated to or known by the party sought to' be charged at 
the time the côntract was made. 8 Ruling Case Law, 459-461 ; 10 
Corpus Juris, 324. It waS; not proved or admitted that the appellant 
was apprized of such circumstances, either when the côntract of hiring 
was made, or prior to the breaking of the rudder post at Omoa, or 
indeed at any time before the loss was sustained. The damages result- 
ing by reason of the existence of such spécial circumstances, of which 
the party sought to be charged was not made aware, are disallowed, 
not because they are merely consequential or remote, but because they 
cannot fairly be considered as having been within the contemplation of 
the parties at the time of entering into the côntract. Griffin v. Colver, 
16 N. Y. 489, 69 Am. Dec. 718. 

[2] The answer to the cross-libel put in issue the claims it asserted. 
The stipulation entered into, so far as it touched the matter of damag- 
es claimed in the cross-libel, was no more than an admission that, "as 
a resuit of the accident to the ship, cross-libelant was damaged in the 
sum of $4,104.14, which includes $50 mentioned" in a clause of the 
stipulation which stated the value of the service rendered by the appel- 
lee's employés in repair ing the injury caused by the mishap. Evident- 
ly, $4,054.14 of the admitted damage was the dififerencg stated in the 
cross-Hbel between what the cargo sold for and what would hâve been 
received for it, if the advance orders which had been given had not 
been canceled because of the delay in the vessel's arrivai at New Or- 
léans. But it was not admitted or proved that the appellant was an- 
swerable for those damages, or that the appellee sustained them under 
such circumstances as to be entitled to charge the appellant with lia- 
bility for them. This item of damage was admitted, but a state of 
tacts under which the appellant would be liable for it was neither ad- 
mitted nor otherwise shown. 

[3] The conclusion is that the decree rendered on the cross-libel was 
erroneous, in so far as the principal sum adjudged in favor of the ap- 
pellee exceeded $50. The charter party made it the duty of the owner 
to maintain the vessel "in a thoroughly efficient state in hull and ma- 
chinery for and during the services." This made the expense of re- 
pairs necessitated by the mishap at Omoa one to be borne by the owner. 
In making those repairs,, the charterer (the appellee) contributed serv- 
ices, the value of which was agreed to be $50. That amount was prop- 
erly adjudged in its favor. 

The decree rendered) on the cross-libel is modified, by making the 
principal sum adjudged in favor of the appellee against the appellant 
$50, instead of $4,104.14, and, as so modified, it is affirmed, with costs 
against the appellee. 

Modified and affirmed. 
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THE TRANSIT. 

(Circuit Court of Appeals, Third Circuit April 4, 1918.) 

No. 2338. 

1. Shippixg <S=342 — Chaeteb — Warrantt of Sbawobthiness. 

Thougli a charter of a vessel for 30 days was a démise, and was en- 
tered into after a more or less tliorougti inspection by an agent of tlie 
cliarterer, the owner was not relieved of bis implied warranty as to 
seaworthiness concerning a defect iiv tlie rudder port sleeve and in tlie 
timbers coneealed by it, for tbe rule of caveat emptor applies only to 
defects which are patent or are discoverable on inspection. 

2. SuiPPiNG <Ê=»58(2) — ^Peestjmpiions — Unseawoethiness, 

A presumption of unseawortbiness arises, and alone will sustain a re- 
covery, wbere a vessel sinks from an unltnown cause, under circum- 
stances wbere sbe bad been subjected to no external perU, and nothing but 
ber unseawortbiness eau explain the accident. 

3. SiiiPPiNG (S=>58(2) — SiNKiNG OF Vessei^ — Evidence. 

On a libel to recover damages for injury to the cargo of a lighter, 
which sank at her dock, évidence held insuHicient to show that tbe sinUing 
was tbe resuit of tbe vessel's unseawortbiness. 

Appeal from the District Court of the United States for the District 
of New Jersey; J. Warren Davis, Judge. 

Libel by the Atlantic Lighterage Corporation against the steam 
lighter Transit, her boilers, etc., claimed by Royal L. Sidnam. From 
a decree dismissing the libel, libelant appeals. Affirmed. 

Meyer Eichman, of West Hoboken, N. J., and Foley & Martin, of 
New York City (William J. Martin and George V. A. McCloskey, 
both of New York City, of counsel), for appellant. 

Macklin, Brown & Purdy, of New York City (William F. Purdy, 
of New York City, of counsel), for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The steam lighter "Transit" sank at 
her dock early on the morning of September 12, 1916. The charterer, 
as bailee of the cargo, filed this libel to recover damages for injury 
to the cargo. The District Court dismissed the hbel. The libelant 
appealed. 

The action was brought on the warranty of seaworthiness implied 
in the charter, Work v. Leathers, 97 U. S. 379, 24 L. Ed. 1012; the 
libelant alleging that the vessel was unseaworthy and that her un- 
seawortbiness caused her to sink. The claimant admitted the war- 
ranty but denied liability upon the ground that the charter was a de- 
mise of the vessel, and that, in a charter of démise, the rule of caveat 
emptor applies and relieves the owner from the warranty as to de- 
fects in the vessel. The claimant defended also upon the ground that 
the vessel was not unseaworthy and that she did not sink because of 
unseawortbiness. 

igsjsFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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In sustaining its charge, the libelant relied upon the presumptîon 
of unseaworthiness and also upon évidence of unseaworthiness. 

The area of this controversy may be narrowed by disposing briefly 
of two of its phases. 

[1] There is no substance in the claimant's defence that the charter 
was a démise, and, therefore, the owner was reheved of the warranty 
of seaworthiness by the rule of caveat emptor. Sanford & Brooks Co. 
V. Columbia Dredging Co. (D. C.) 163 Fed. 362; Id., 177 Fed. 878, 101 
C. C. A. 92. Manifestly, the charter was a démise, foUowing a more 
or less thorough inspection by an agent of the charterer. Scanlan v. 
The Deck Scow Johnson Lighterage Co. Nos. 15 and 24, 248 Fed. 74, 
C. C. A. . But the rule of caveat emptor applies to a char- 
ter of démise (and to the discharge of the owner's implied warranty 
of seaworthiness) only as to defects in the vessel which are patent 
or which are discoverable after inspection or after an opportunity to 
inspect. The defects in this vessel, being in its rudder port sleeve 
and in the timbers concealed by it, as was afterward discovered, were 
hidden and were not discoverable upon the inspection that was made 
or upon such an inspection as reasonably should be made on entering 
into a thirty day charter, and, therefore, the rule of caveat emptor 
can not be invoked to the relief of the owner on his warranty of sea- 
worthiness. 

[2] Nor do we think there is substance in the libelant's claim to 
recovery on the presumption of the vessel's unseaworthiness. Such a 
presumption necessarily arises and alone will sustain recovery in a 
case where a vessel sinks f rom an unknown cause under circumstances 
where she had been subjected to no external péril, and where nothing 
but her unseaworthiness can explain the accident. In other words, the 
presumption of unseaworthiness arises where the only inference in 
the circumstances is that of unseaworthiness. The L,oyal, 204 Fed. 
930, 123 C. C. A. 252; The Willie (D. C.) 134 Fed. 759; Sanbern 
V. Wright & Cobb Tighterage Co. (D. C.) 171 Fed. 449; Id., 179 Fed. 
1021, 102 C. C. A. 666; Oregon Round Lumber Co. v. Portland & 
Asiatic S. S. Co. (D. C.) 162 Fed. 912; Forbes v. Merchants' Exp. & 
Transp. Co. (D. C.) 111 Fed. 796; Id., 120 Fed. 1019, 56 C. C. A. 681. 
As the circumstances attending the sinking of the "Transit" do not ex- 
clude ail inferable causes except that of unseaworthiness, but, on the 
contrary, very plausibly suggest another cause, the presumption does 
not exist. 

[3] The case, therefore, présents the single question: What caused 
the vessel to sink? 

The "Transit" was a steam lighter of about 175 tons burden, built 
and rigged to carry miscellaneous cargo, and was engaged in light- 
erage service in New York Harbor under charter to the libelant. At 
about 5:30 o'clock on the evening of September 11, 1916, the vessel 
docked at Pier 29, North River, bow in, with her starboard side 
against, the pier. She was heavily laden af t, her f reeboard at the stern 
being only twenty to twenty-two inches, while at the bow it was from 
four to five feet. Her lines were such that when so loaded, and when 
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resting on an even keel, her freeboard amidshîps was less than at 
the stern. 

At about 6 o'clock the captain and crew went ashore, leaving the en- 
gineer in charge for the night. 

If there was neghgence in so loading and in so leaving the vessel, it 
was the neglience of the libelant's servants. 

The vessel made water more or less at ail times, taking in more 
when loaded than when light. She carried three siphons and one 
pump, but seldom had occasion to use more than one siphon. During 
the night in question, the engineer pumped her "dry" three times (that 
is, he lowered the water beyond the reach of the siphon), pumping 
about one hour each time and concluded at the hours of 9 P. M., 12 M., 
and 3 :30 A. M. respectively. He was awakened at about 4 :30 A. M. by 
the water rushing into the hold from the starboard coal bunker deck 
opening. Upon going hastily on deck, he found that the vessel had a 
list toward the pier, that her starboard rail was under water, and that 
the water was about a foot deep on the starboard deck amidships. He 
attempted to close the starboard coal bunker hatch into which the wa- 
ter was flowing, but failing, the vessel filled rapidly and sank. 

The vessel was afterward raised, and, upon being put into dry dock, 
was subjected to several surveys. Thèse disclosed a leak in her side 
(which was of no conséquence) and that the lead sleeVe, designed to 
keep water from entering the seams of the rudder port, was badly 
worn, and that the seams in the rudder port were open, permitting wa- 
ter when driven from a hose from within, to flow out in streams of 
varying sizes. Witnesses for the libelant testified, that, under the 
greater pressure upon the vessel when in the water and down at the 
stern, water would flow in in quantities sufficient to sink her, and that, 
in the opinion of some of them, the defective condition of the rudder 
port and its sleeve amounted to unseaworthiness and was the cause of 
the vessel sinking. 

The counter testimony of the claimant tended to prove that the ad- 
mittedly defective condition of the rudder port of the "Transit" was 
not unusual in vessels of her âge and build ; that it did not amount to 
unseaworthiness and did not cause the vessel to sink; but, that she 
sank through a cause that had no relation to the rudder port or to its 
condition. 

U^pon the first point it was testified for the claimant, that water, 
when directed against the rudder port by a hose from within, seeped 
through many places and flowed freely through several places in 
streams varying in size from that of a spike hole to that of a nail 
hole, and that ail the water, if broughttogether, would make a stream 
no greater than from one to one and one-half inches in diameter; 
that gauged by the time actually required to fill the vessel's water tanks 
from a two and one-half inch hose under city pressure, and by the low- 
ering of the vessel an inch or two in the opération, as shown by ex- 
périence, the vessel could not be sunk by the quantity of water that 
would come through the rudder port leaks in one hour, but that it 
would take anywhere from a whole night to several days for enough 
water coming through the leaks to sink her. 
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This testimony, considered with référence to the interest of the wit- 
nesses and the manner in which it was delivered, is, without other con- 
sidérations, persuasive that the vessel did not sink because of the in- 
flow of water through the seams of the rudder port. But there are 
other facts in the case which are not compatible with the libelant's the- 
ory that the vessel sank by filling f rom the rudder port leaks. Thèse 
concern the claimant's theory of the sinking. 

From évidence that was not disputed or else was decidedly prepon- 
derating, the following facts were established: The pier to which the 
"Transit" was moored had a number of fenders arranged along its 
side. Each fender was made up of a cluster of piles, standing out 
from the pier, to which heavy oak planking, vertically arranged, was 
bolted. The planking was sawed oiï about two feet above low water. 

The vessel was docked in the evening on the flood tide, with her 
midship directly opposite a fender-' It was low tide at 2:32 A. M. at 
Governors Island. Slack water lasted but a little while, the tide turn- 
ing to flood at the pier at about 3 A. M. The guard of the vessel amid- 
ships was sufficiently low to move under and be caught by the over- 
hang of the fender at low water. The tide on the turn to flood tended 
to set the vessel against the pier. Within one and one-half hours after 
low water (and within one hour after she had been pumped out), the 
vessel had a list toward the pier as though caught by a fender and 
held there against the rising tide ; the starboard rail, which was twelve 
inches above the deck, was under water; the starboard deck was 
awash; the port rail was high out of water; and water was running 
down the starboard coal bunker hatch in considérable volume and 
with sufficient force to wash the coal out of the bunker. (The coal in 
the port bunker was found undisturbed.) The vessel thus filled and 
sank, but in sinking she moved against the set of the tide and in the 
direction of the list of her hull and finally came to the bottom on an 
even keel six or eight feet away from the pier. 

The claimant maintains that the proper inference from thèse facts 
is that the vessel sank, not by filling from leaks in her rudder port, but 
by being caught and held by a pier fender against the rising tide until 
she listed and filled. On being raised, the vessel showed no marks of 
contact with the fender" bottom. This, however, was spongy or slimy. 

No one knows what caused the vessel to sink, for no one saw the 
cause operating. The cause, therefore, must be inferred from the 
facts. The dominant facts are two: First, that the vessel leaked; 
second, that she listed. The certain inference is that she filled in con- 
séquence of one or the other. Aside from the testimony bearing di- 
rectly on the question of the size and the effect of the leaks, which, as 
we hâve said, inclines against the libelant, the fact of the vessel's list 
is whoUy incompatible with the theory that she filled from leaks. The 
leaks were in the rudder port, through which the water seeped and 
flowed into the biîge. As openings from the hold into the bilge were 
at ail times maintained on each side of the keelson by keeping off eight 
inch planks, water leaking into the bilge would naturally pass through 
the bilge openings and rise gradually in the hold, seeking its own level, 
and would cause the vessel, not to list, but, gradually to sink on an 
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even keel without sweeping the coal from the starboard bunker and 
without changing her position with référence to the pier. But the 
fact is, she did not fill gradually from below, but, having listed, she 
filled rapidly from above, and sank six or eight feet away from her 
original position. 

The trial judge found that the vessel sank by reason of a pier fender 
catching the vessel, listing her, and holding her down against a rising 
tide. This conclusion is fairly inferable from the facts. But, what- 
ever may hâve been the cause of the vessel sinking, we are satisfied 
from the évidence that it was not unseaworthiness due to the leaky 
condition of her rudder port. As the libel charges unseaworthiness as 
the cause of the sinking, and as we hâve found that the charge has not 
been sustained by the évidence, we affirm the decree of the trial court 
dismissing the libel. 



FREDERICK v. SILVERMAN. 

(Clrnilt Court of Appeals, Thlrd Circuit. Aprfl 2, 1918.) 

No. 2346. 

1, Bankbuptct <3=ia6(2) — Tuunovek Peoceedinqs — Contempt Proceedings. 

In a turnover proceeding the Issue is whether the bankrupt had prop- 
erty within his possession or control at the date of the bankruptcy, 
whieh he retained and concealed from his trustée ; but in contempt pro- 
ceedings for f allure to comply with an order directing the bankrupt to 
turn over property to the trustée, the only question is whether the 
bankrupt Is personally able to comply with the order prevlously made. 

2. Bankkuptcy <S=>446 — Pétition to Révise. 

Where disputed questions of fact were involved on the turnover pro- 
ceeding, an order modtfying the referee's prder capnot be reviewed on 
pétition for révision in matters of lav?, under Bankruptcy Act July 1, 
1898, c. 541, § 24b, 30 Stat. 553 (Comp. St. 1916, § 9608). 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western District of Pennsylvania ; W. H. 
Seward Thomson, Judge. 

In the matter of the bankruptcy of Benjamin Silverman. Pétition 
by EUiott Frederick, trustée, to revise orders modifying and reversing 
parts of two orders of the référée directing the bankrupt to turn over 
certain property which he had concealed from his trustée, and finding 
him guilty of contempt for failure to comply. Pétition to revise dis- 
missed. 

Weil & Thorp, of Pittsburgh, Pa. (S. Léo Roslander and George K. 
Warn, both of Pittsburgh, Pa., of counsel), for petitioner. 
Simon Sher, of Pittsburgh, Pa., for respondent. 

Before BUFFINGTON, McPHERSON. and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This case when argued presented many 
difficulties, due, we now find, to confusion in the proceedings below 
and to misapprehension of what may be reviewed on pétition to su- 

^;=:9Foi oUier cases see same toplc & KBY-NUMBER in ail Ker-Numbered DlgesU & Indexât 
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perintend and revise. A statement that removes the confusion will dis- 
pose of the case. 

The matter is hère on one pétition to revise two orders of the Dis- 
trict Court affîrming, modifying, and reversing parts of two orders of 
a référée in bankruptcy, by which the référée directed, — firstly, that the 
bankrupt turn over certain property which hç had concealed from his 
tustee; and, secondly, that he be held guilty of contempt for failure 
to comply with the order to turn over. 

On July 18, 1916, Silverman was adjudged a bankrupt. On October 
S, the trustée filed with the référée a pétition charging that the bank- 
rupt had concealed certain of his property and asking for a rule upon 
the bankrupt to show cause why he should not deliver the same to him. 
After extended hearings, the référée, on March 2, 1917, made a report 
in which he found that "the bankrupt should be ordered to deliver to 
the petitioner, the trustée, the diamond stud mentioned in the pétition, 
or its value, $1,000.00, and also to pay [him] the sum of $582.65." 
Exceptions to the report and a pétition for rehearing were filed by 
the bankrupt and a pétition for review was filed by the trustée. 

Having granted a rehearing, the référée, on April 19, filed a second 
report sustaining the first, and, on June 2, he entered an order in ac- 
cordance tiierewith. This is ref erred to generally as "the turnover or- 
der." 

On June 21, the référée certified to the District Court, for its opin- 
ion, the questions he had decided by his turnover order. Two days lat- 
er, that is, on June 23, and before the District Court had had an oppor- 
tunity to hear and décide the questions certified, the trustée filed a péti- 
tion in the District Court, wherein (after reciting the turnover proceed- 
ing before the référée and the resulting order) he charged that the bank- 
rupt had refused and neglected to obey the referee's order, and prayed 
for a rule to show cause why the bankrupt should not be adjudged in 
contempt. The bankrupt made the same answer to' this rule as he had 
made to the rule instituting the turnover proceediag, which was, that 
he had lost the diamond prior to his adjudication, and that, not having 
it, he could not iri the first instaiice conceal it, and he could not in the 
second instance tuto it over. 

The rule and answer in the contempt proceeding were then ref erred 
to the référée. On July 31, the référée made a report on the référence, 
wherein he first adverted to his turnover order of June 2 (which was 
still before the District Court on his certificate), and recommended 
that the order be amended by reducing the sum to be paid from $582.65 
to $182.65, and by ordering the bankrupt to turn over the diamond 
stud, without, in the alternative, allowing him to pay $1,000 as its val- 
ue. Following tWs recommended amendment to hig turnover order, 
which, as we hâve said, had not received the considération or décision 
of the District Court, the référée at the same time and in the same re- 
port recommended that : 

"An order should bè made on the bankrupt to comply with the order of the 
référée dated June 2, 1917 (which in effect was a recommendation that the 
court approve his turnover order), or, in the case of coutiuued disobedlence 
thereto, that he should be pnnished for contempt." 
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On exceptions liberally and promiscuously noted by both the trus- 
tée and bankrupt, thèse two proceedings came before the court for the 
first time. What did the court find in the record? It found, first, a 
turnover order made by the référée, the questions in which had been 
certified to but had not been considered by the court. It found a con- 
tempt proceeding instituted in the court against the bankrupt for f ail- 
ing to comply \vith the referee's undetermined turnover order. It 
found also a referee's report in the contempt proceeding recommending 
the bankrupt's imprisonment for faihire to comply with the turnover 
order, which had not received the approval of the court. It found 
further that the référée had changed and amended his turnover order 
in the very report in which he recommended the bankrupt's imprison- 
ment for failure to comply with the order when amended. 

What was the court asked to do? The bankrupt asked the court to 
find on the facts against the referee's turnover order holding that he 
had retained and concealed property, and against the referee's report 
on the contempt proceeding holding that he was presently able to com- 
ply with the turnover order. The trustée insisted, on the other hand, 
that as the bankrupt had not appealed f rom the referee's order in the 
turnover proceeding, that order was conclu si ve upon the bankrupt, 
and, therefore, he could not be heard to say in the contempt proceeding 
that he did not hâve the property which the référée had found in the 
turnover proceeding that he had ; that the court could not go behind 
the referee's turnover order and retry the issue upon which that order 
was based ; that, therefore, the only matter for the court's considéra- 
tion in the contempt proceeding was the présent ability of the bankrupt 
to comply with the turnover order ; and, finally, that the référée could 
not amend his turnover order by reducing the amount to be paid and 
by taking from the bankrupt the alternative of delivering the stud or 
paying its value in money. 

What did the court do? It proceeded first of ail to dispel the con- 
fusion by estabhshing an orderly record. This the learned trial judge 
did by deliberately separating the turnover proceeding from the con- 
tempt proceeding. He then took up the two proceedings one at a time 
in the order in which they should hâve been brought and decided, and 
he disposed of them one at a time upon the issues raised in them re- 
spectively. 

[1], In doing this the learned trial judge was moved by the practical 
considération of disentangling what appeared to be a hopelessly in- 
volved record, and also for the very proper purpose of hearing and de- 
termining the two proceedings, when separated, according to the rule 
applicable to s«ch cases announced by the District Court of the United 
States for the Eastern District of Pennsylvania and approved by this 
court. In re Epstein (D. C.) 206 Fed. 568 ; Id., 210 Fed. 236, 127 C. 
C. A. 54. In that case the court clearly distinguished between turn- 
over proceedings and proceedings in contempt for violating a turnover 
order, by distinguishing the issues involved in the two proceedings. 
It held, in substance, that in a turnover proceeding the issue is whether 
the bankrupt had property within his possession or control at the date 
of bankruptcy which he had retained and concealed from his trustée. 
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Being fundamental, this issue must be raised and decided first. When 
the court bas determined this issue against the bankrupt, and when 
the bankrupt bas failed to comply with the court's order to turn over, 
the next proceeding is one of contempt. In the contempt proceeding, 
the question of the bankrupt's possession and concealment of property 
having previously been determined is not in issue. The only question 
is, whether the bankrupt is presently able to comply with the court's 
order previously made, and, accordingly, whether he is defying its 
order. The différence in the issues of the two proceedings and the 
dependence of the latter upon the former compel their separate con- 
sidération and détermination. This is what the learned trial judge did 
in this case. He first reviewed the referee's turnover order on the is- 
sue of property retained and concealed by reviewing the facts on which 
it was based. He found that the bankrupt did not hâve the diamond 
stud at the date of bankruptcy, and that, in conséquence, he did not 
conceal it f rom his trustée. The judge, thereupon, reversed that part 
of the referee's order directing the bankrupt to turn over the stud 
(which order was before him on the referee's certificate), and aiifirmed 
the part directing payment of a reduced sum of money (considered 
on the trustee's exception of September 6). 

After deciding ail matters arising in the turnover proceeding, the 
trial judge then turned to the contempt proceeding. Having already 
found in the former proceeding that the bankrupt did not hâve and 
therefore did not conceal the diamond stud, he, olE course, had to find 
in the contempt proceeding that the bankrupt was not guilty of con- 
tempt for not turning over what he did not hâve. 

The judge thereupon dismissed the contempt proceeding on payment 
by the bankrupt of the small money balance found due in the first 
phase of thèse double proceedings. 

[2] On pétition to superintend and revise, the trustée now asks this 
court to reverse the action of the trial judge in both proceedings. 
Obviously this court cannot review and revise an approved turnover 
order made in a proceeding, where, as in this one, disputed questions 
of fact were involved. An order so made ca.nnot be reviewed by a 
Circuit Court of Appeals on pétition for revision in matters of law 
under section 24b of the Bankruptcy Act (Comp. St. 1916, § 9608). 
Ross v. Stroh, 165 Fed. 628, 91 C. C. A. 616; EUis v. Krulewitch, 141 
Fed. 954, 73 C. C. A. 270; Moore Dry Goods Co. v. Brooks, 240 
Fed. 943, 153 C. C. A. 629; In re Throckmorton, 149 Fed. 145, 79 C. 
C. A. 15. 

Nor do we find anything to revise in the contempt proceeding. Hav- 
ing approved the réduction of the sum to be turned over (which was 
promptly paid), and having decided that the bankrupt did not hâve 
and therefore did nOt conceal the diamond stud, there was left no or- 
der which the bankrupt could defy. Dismissal of the contempt pro- 
ceeding followed necessarily. 

The trustee's pétition to revise is dismissed. 
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TJKITED STATES v. REPUBLIO BAG & PAPER CO. 

(Circuit Court of Appeals, Second Circuit. Marcli 14, 1918.) 

No. 170. 

1, United States <g=>70(l) — Contracts — Construction — Provisions Respect- 

ING QuANTITY. 

l'roposals by the Public Printer for the purcliase of prlnt paper also 
contaiufid the advertisements inviting bids wliicli set forth in a scliedule 
the estimated quantity of each kind of paper required. Botli advertise- 
ment and proposai provided tliat the successful bidder would be required 
to enter into a contract to furnish the quantity required, "whether 
more or less than the estimâtes." Defendant's bid was accepted, and 
it entered into a contract, prepared by the government, requiring it for the 
term of six montlis to "furnish * * * so much of the estimated 
quantity as may be ordered by the party of the second part." Held, that 
l)y the terms of the contract the quantity défendant was required to 
furnish was limited by the estimate as a maximum, and that, whatever 
the reason for the varlance between the contract and proposai, the con- 
tract must govern as determinlng the obligation of défendant. 

2. Sales <S=71(3) — Contracts — Construction — "More or Less." 

The words "more or Icss," used in a contract of sale in connection with 
an estimated quantity, when the only measure Is the estimate Itself, allow 
only a small latitude of variation. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, More or Less.] 

Ward, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by the United States against the RepubHc Bag & Paper Com- 
pany. Judgment for défendant, and plaintiiï brings error. Affirmed. 

Wrlt of error to a judgment dismissing a complaint at law upon demurrer. 

The complaint alleged that the plaintifC, through the Public Printer, on 
March 1, 1916, entered into a contract with the défendant for supplying it 
with a ceitain part of the paper for public printing and binding; that before 
May 10, 1916, the défendant had delivered to the Public Printer 270,000 
pounds of paper, and had accepted orders for 80,000 pounds more ; and that 
it flnally delivered .338,716 piunds ail told. It further alleged that the 
needs of the plaintift' for printing and binding work for six months from 
March 1, 1916 (the term of the contract), were over 965,500 pounds ; that the 
défendant refused to deliver more than 338,716 pounds ; and that the plain- 
tifï was obliged to go into the market and buy at a higher price, to the damage 
of the plaintift in the sum of over ipil,0OO. 

The contract provided that the défendant should furnish "so much of the 
estimated quantity [of paper] as may be ordered by the party of the second 
part, whether more or less than the estimate stated in the proposai, of the 
kind and quality of paper called for and described under the standard sam- 
ple spécifications for lot 1." 

Attaclied to the contract were the proposais upon which bids had been 
talcen, and attached to this proposai were the varions schedules describing 
the paper to be furnished. Lot No. 1 read as follows: "300,000 pounds white 
news prlnt paper 25x36", 36-pound basis," etc. The contract ran for a period 
of six months from March 1, 1916. 

The proposais on which the bid was made contalned also the advertisement 
upon which bids liad been invited. This advertisement contalned, among 
other things, the following: "Contracts will be entered into for supplying the 

<Ê=»For other cases see Bame topio & KBY-NUMBER in ail Key-Numbered Disesta & Indexea 
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auantltics reqnlred, whether more or less than the estimâtes, for a period ot 
six months or one year commenclng March 1, 1916." The estimated quanti- 
ties were then set forth below. The proposais also contained some 49 In- 
structions to the bidders describlng the conditions under which the bidders 
might bld and the spécifications of the terms used in the schedules describlng 
the quality and quantity. Thèse were dlvlded into four main divisions, the 
flrst 12 instructions under the head of "Proposais," the next 14 under the 
head of "Quantity and Quality," the next 8 under the head of "Packlng," 
the next 4 under that of "Dellvery," and the remalnder under the headlng 
"Contract" The first instruction under the head of "Quantity and Quality" 
read as follows: "No. 13. The subjolned schedule spécifies the quantity as 
nearly as may be estimated and the quality of each klnd of paper required, 
but the contractor must furnish the quantity which may be needed, whether 
more or less than the estlmate." The first provision under the subhead "Con- 
tract" read: "No. .39. The successful bidders will be required to enter into 
a contract to furnish the quantity required, whether more or less than the 
estimâtes, and to conform in every particular to the instructions, schedule, 
spécifications, and standard samples as flxed upon by the joint committee of 
printing' fumished by the Public Printer." 

Francis G. Caffey, U. S- Atty., of New York City (Julian Hartridge, 
of New York City, of counsel), for the United States. 

Joseph G. Cohen, of New York City (Walter C. Noyés, of New 
York City, of counsel), for défendant in error. 

Before WARD, Circuit Judge, and LEARNED HAND and MAY- 
ER, District Judges 

LEARNED HAND, District Judge (after stating the facts as above). 
[ 1 ] The first question is what the literal meaning of the words is. The 
express undertaking of the défendant is that it shall "furnish * * * 
so much of the estimated quantity as may be ordered by the party of the 
second part [the Public Printer], whether more or less than the esti- 
mâtes stated in the proposai." This is the only language in the contract 
touching quantity at ail. If the phrase had been omitted "whether more 
or less than the estimâtes stated in the proposais," we take it that there 
could hâve been no question that the undertaking would hâve been lim- 
ited by the estimate as a maximum. 

[2] The plaintifï urges that words like "more or less," when used 
of an amount otherwise ascertainable than by the estimated quantity, 
do no more thaA indicate what the parties at the time honestly suppose 
the quantity will be, and this is quite true. Such words do not them- 
selves constitute any measure of quantity, since by hypothesis that is 
defined by other terms. Brawley v. United States, 96 U. S. 168, 24 L. 
Ed. 622 ; Marx v. American Malting Co., 169 Fed. 582, 95 C. C. A. 
80 (semble); Grant v. United States, 7 Wall. 331, 19 L. Ed. 194. Yet, 
when the only measure is the estimate itself, they allow only a small 
latitude of variation, much within that hère asserted. Norrington v. 
Wright, 115 U. S. 188, 6 Sup. Ct. 12, 29 L. Ed. 366; Fine River Log- 
ging Co. v. United States, 186 U. S. 279, 22 Sup. Ct. 920, 46 L. Ed. 
1164; Hadley Dean Plate Glass Co. v. Highland Glass Co., 143 Fed. 
242, 74 C. C. A. 462. In the contract proper there was no outside 
measure but the estimated quantity. There might hâve been, it is 
true, if the language had been "ail paper required by the party of the 
second part, whether more or less than the estimâtes stated in the pro- 
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posai," but it was not that. On the contrary, it was "so mucli of the 
estimated quantity," thus making the outside measure the estimated 
quantity, and not the requirements of the Pubhc Printer. Therefore, 
taken by itself, the contract seenis to us to support the defendant's 
contention. 

The plaintiff, however, very properly argues that the contract is not 
to be taken by itself, but in conjunction wlth the Pubhc Printer's pro- 
posai. In this proposai appear not only an advertisement, but certain 
définitions of the quantity to be delivered. The advertisement reads : 

"Coiitracts will be entered into for supDlying the quantities required, 
whether more or less than tlie estimâtes." 

No. 13 of the "Instructions" provides: 

"The subjoined schedule spécifies the quantity as nearly as ean be estimated, 
* * * but the eontractor must fiirnlsh tlie quantity whleli may be ueeded, 
whether more or less than the estimate." 

No. 39 provides : 

"The successful bldders wlll be requlred to enter Into a contract to furnlsh 
the quantifies reqnired, whether more or less than the estimâtes." 

If thèse stood alone, we should be disposed to say that the measure 
adopted was the quantity "required" or "needed," and to hold that 
Brawley v. United States, supra, applied. That would invite the other 
questions raised, afifecting the validity and mutuahty of the contract. 
Since, however, we hâve two conflicting clauses to construe, it seems 
to us we must adopt that which occurs in the actual undertaking of 
the parties, rather than in their preliminary negotiations. Therefore 
we conclude that the contract proper should prevail. 

Just why the contract varied from the proposais we cannot, of 
course, surmise, but we cannot with justice disregard the fact that it 
did vary, and that the variation was big with conséquences which, had 
the défendant been faced with them, we should not assume it would 
hâve accepted. If an ambiguity bas resulted, we may fairly apply the 
canon contra proferentem, and throw the burden of interprétation 
upon him who by the variation put the matter in doubt. 

Judgment affirmed. 

WARD, Circuit Judge (dissenting). The court construes the con- 
tract as one for the estimated quantity of paper as a maximum, whereas 
it seems to me to be one for the government's actual requirements. 
The différence is one of construction of writings. 

Section 3 of Act Jan. 12, 1895, c. 23, 28 Stat, at L,. 601 (Comp. St. 
1916, § 6957), requires the Public Printer to advertise — 

"for sealed proposais to furnlsh the government wlth paper, as specified in the 
sehedule to be funilshed to ai)pllcants by the l'uhllc Printer, settlng forth in 
détail the quallty and quantltles required for the Public Printer." 

The advertisement of the Public Printer stated : 

"Contracts will be entered into for supplying the quantltles required 
whether more or less than the estimâtes for a perlod of six months or one 
year commenclng March 1, lOlG. 
250 F.— 6 
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"The approxlmate estimated quantitles for one year get forth In détail 
In the schedule comprise 305,000 pounds news prlnt paper." 

The Republic Company's proposai was — 

"to supply the Government of the United States with so much of the paper 
more or less embraced in tlie following schedule as may be recfuired for the 
public prlnting and binding from March 1, 1016, to February 28, 1017, or for 
a period of six months from March 1, 1916." 

The f orm of proposais was accompanied by instructions as follows : 

"No. 13. The subjolned schedule speeifles the quantity as nearly as can 
be estimated and the quality of each kind of paper requlred, but the con- 
tractor must furnish the quantity which may be needed, whether more or 
less than the estimate." 

"No. 39. The successful bidders wlU be required to enter into a contract 
to furnish the quantlties required whether more or less than the estimâtes." 

Ail thèse papers were a part of the contract in which the Republic 
Company, as party of the first part, covenants to furnish the Public 
Printer, as party of the second part, "so much of the estimated quan- 
tity as may be ordered by the party of the second part, whether more 
or less than the estimate stated in the proposai," and the Public Printer 
■covenants to pay the sum of three cents per pound for the same. 

The schedule certainly does "set forth in détail" the "quantity re- 
quired," as provided by the act. But it is said that the provision of 
the proposai that more or less may be required is not detailed. If that 
is so, it does not relieve the contractor of the obligation. Only the 
government can complain that its agents hâve not conformed to the 
statute, whereas it is asking to enforce the contract as made. 

The covenant of the Republic Company is in the printed form of con- 
tract, and it is difficult to believe that the government intended by the 
language used to départ from the carefuUy reiterated provisions pre- 
ceding it that the estimate was an estimate only, and that the contract 
must be for the government's requirements during the period it covered 
■or that the Republic Company so understood it. Such a construction 
does violence to what is obviously the main purpose of the statute and 
of the contract, namely, that the government shall provide for its 
needs during fixed periods of time, and not be at the risk of the mar- 
ket for its needs as they arise from day to day. If the contract had 
stopped with the words "so much of the estimated quantity as may be 
ordered," there would be more force in the contention that the estimate 
was a limitation, but effect must be given to the words immediately 
following, "whether the same be more or less than the estimate stated 
in the proposai," and they seem to me to completely exclude the con- 
struction that the estimate is a limitation. 

If the contract is one for the government's requirements, then the 
fact that its requirements may vary largely does not make its contracts 
to differ in principle from those of a manufacturer, a hôtel keeper, a 
railroad, or a steamship company. Both parties are bound; each tak- 
ing the risk of the extent of the requirements and the risk of the mar- 
ket. Clearly, if the market price for paper had fallen, the government 
could not hâve supplied its requirements by purchasing from other 
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parties. Mr. Justice Davis said, in Grant v. United States, 7 Wall. 
331, at page 338, 19 L. Ed. 194: 

"The only remaining point In the case relates to thé rescission by Secretary 
Cameron of the order of the 9th of March. This proceeding was undouhtedly 
taken because the supplies needed in Arizona could be elther purehased there 
at cheaper rates, or forwarded more securely from St. Liouis. Whether the 
conduct of the Secretary of War was or was not justifiable is net a question 
to be eonsldered in deciding this suit; for the clalmant has not shown a. 
State of case on which he could reeover if the reselndlng order had never 
been made. The conlract entltled hlm to furnlsh, at certain priées, ail the- 
supplies that might be needed in Arizona untll the 20th of March, 1862. To 
enable hlm to reeover for a breach of this contract, he should hâve proved 
that supplies were needed at the posts in Arizona after the reselndlng order 
was made, and the pccunlary loss he sustained in not beiug allowed to furnish, 
them. This he has wholly failed to do." 

I think the judgment should be reversed. 



HAKRELIi V. ATL.4.S PORTIAND CEMENT CO. * 

(Circuit Court of Appeals, Elghth Circuit. March 26, 1918.) 

No. 4994. 

Masteb anu Servant <S=]93(3) — Injuries to Servant — Feixow Servants. 
Where a rallroad company t^ansported rock from a cément eompany's 
quarry to its plant, and employés of the railroad company who took 
loaded cars from and empty cars into the quarry plt over the tracks ot 
the cernent company worked In conjunction with that eompany's serv- 
ants In loading and reuiovlng the cars, and ail were under the direction 
of the cernent company, such employés, though hlred and paid by the- 
railroad company, were sen-ants of the cernent company and fellow 
servants of the employés of that company, for one who has the rlght to. 
control the dolng of the work is the "master." 

[Ed. Note. — For othtr définitions, gee Words and Phrases, First and 
Second Séries, Master.] 

In Error to the District Court of the United States for the East- 
em District of Missouri ; David P. Dyer, Judge. 

Action by George Edward Harrell against the Atlas Portland Cément 
Company. Judgment for défendant, and plaintifï brings error. Af- 
firmed. 

John G. Parkinson, of St. Joseph, Mo. (James W. Mytton, Alletv 
May, and Richard M. Duncan, ail of St. Joseph, Mo., on the brief), for 
plaintiff in error. 

George A. Mahan, of Hannibal, Mo. (A. R. Smith and Dulany Ma- 
han, both of Hannibal, Mo., on the brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges. 

SANBORN, Circuit Judge. Mr. Harrell sued the Atlas Portland 
Cément Company for damages that resulted, as he averred, from a 
Personal injury inflicted upon him, as he alleged, by the négligence of 
its servants, and especially of its engineer, who was operating its steam 

®=»Fot otber eues Bee eame toplc & KEY-NUMBER in ail Key-Numbered Disests & Indexe». 
•Rehearing denled September 2, 1918. 
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shovel. The company answered that, i£ the plaintiiï suffered any 
injury on account o£ the negUgence of any of its servants, they were 
his fellow servants and the company was net liable therefor. At the 
close of the évidence for the plaintiff, the court directed the jury to 
return a verdict for the défendant on the ground that the plaintiff's 
injury appeared to hâve been caused by the négligence of his fellow 
servants. This is the ruling of which the plaintiff complains, and it 
was founded upon thèse facts : The cément company was, and for more 
than six years had been, a corporation engaged in the manufacture and 
sale of cément at Ilasco, Mo. It had a large manufacturing plant 
there where it crushed rock, burned it, and made it into cément. About 
a mile from its manufacturing plant it had quarries from which it 
took the rock and transported it on cars over railroad tracks to its 
plant. It had the Hannibal Connecting Railway Company do ail its 
railway work, such as loading the rock onto cars, pulling them away 
from the steam shovel, and turning the cars over to other men who 
took them over the railway tracks to the crusher and the mill. The 
quarry in which the plaintiff was injured contained a solid body of 
rock about 30 feet in height, and the rock used was separated from 
this solid body by dynamite and was then loaded into the cars by 
means of a steamshovel and crâne operated by an engineer and men 
who were employed and paid by the cément company. The plaintiff 
was employed and paid by the Hannibal Connecting Railway Com- 
pany. The solid rock or cliff of the quarry faced north. Two par- 
allel railway tracks, near enough to each other to permit the shovel 
and crâne to stand on a car upon one of them and load rock onto a 
car on another, extended north from the face of the cliff in the quar- 
ry. Thèse tracks were moved by the cément company from time to 
time as the rock was removed, and there were other tracks in the 
quarry which were likewise used and moved when the work re- 
quired. The plaintiff was the switchman of the crew consisting of an 
engineer, fireman, and this switchman, which was moving the empty 
cars in from the entrance to the quarry to the face of the cliff, taking 
the cars away when loaded, and turning them over to another crew 
which took them from the quarry to the plant. The cars were handled 
in this way. The shovel and crâne were placed upon one of the two 
tracks so that the shovel would reach the rock which had been separated 
or loosened by the dynamite and was lying against the face of the cliff. 
Several empty cars in a train were backed in onto the track by the side 
of the shovel, and the rear car was placed where it could be loaded by 
the use of the shovel and crâne. When that car was loaded, the carS 
were pulled out, the loaded car was set on the track back of the shovel, 
or elsewhere upon an empty track in the quarry, and the other cars 
were backed in, one of them was loaded, the cars were pulled out, and 
so on until four or five cars were loaded, when the crew put them into a 
train and pulled them out of the quarry and turned them over to the 
crew which took them to the plant. 

The engineer of the steam shovel directed the plaintiff when and 
where the cars to be loaded should be placed, when a loaded car 
should be taken out, and when the cars, although not loaded, should 



HARRELL V. ATLAS PORTLAND CEMENT CO. 85 

be removed, and he also directed the opération of the steam sho^■eI. 
The plaintiff controlled the movement of his crew and caused it to piace 
each car to be loaded when and where the engineer directed him to 
place it and caused his crew to remove it when the engineer notified hira 
it was loaded and whenever the engineer directed him to remove it. 
The plaintiff had been engaged in this same work for more than four 
years. Ordinarily when a car was to be loaded the engineer would 
direct the plaintiff where to place the car. He would place it. The 
engineer by the use of the shovel or dipper would seize a portion of the 
rock which had been loosened by the dynamite, swing the dipper over 
the car, and drop its contents into it. When the car was loaded, he 
would notify the plaintiff that it was ready for removal, and the plain- 
tiff would cause his crew to pull it out. Sometimes the dipper would 
be used to rake or pull down large quantities of rock which rolled out 
to some distance from the face of the cliff. When the engineer was 
about to use the shovel for this purpose, if the cars were in near the 
cliff, it was his custom to direct the plaintiff to take them out of the 
way ; if there was nothing in there but the men, he would tell the men 
to look out. If the plaintiff' was near handling his crew or cars, he 
or one of his crew would notify him. At the time of the injury to 
the plaintiff, he had been notified that a car had been loaded, had 
caused his crew to attach their engine and empty cars to the loaded 
car to pull it away from the cliff, had signaled the engineer of his 
crew to pull the car out, had placed himself on the step of the car, and 
had seized the grab iron on the corner of the car to enable him to ride 
on it, and the car had started, when, without any notice to him, the 
engineer of the steam shovel caused it to pull down a large quantity of 
loose rocks which struck and seriously injured him. 

The facts of this case which bave now been recited leave no doub+ 
that the plaintiff and the members of his crew, who were employed 
and paid by the Hannibal Connecting Railway Company, and the en- 
gineer and his crew who were operating the steam shovel and who 
were employed and paid by the cernent company, were fellow serv- 
ants, unless, at the time of the injury and in the doing of the acts they 
were respectively performing, the plaintiff and his crew were acting 
under the direction and control of the railway company while the 
engineer and his crew were acting under the direction and control of 
■>the cément company. For they were ail engaged in the common em- 
ployment of quarrying for the cément company and removing rock 
from its quarry near Ilasco to its plant. That the engineer and his 
crew were acting under the direction and control of the cernent com- 
pany and were its servants is conceded. But it is contended that the 
plaintiff was directed and controlled in his acts by the railway com- 
pany and was its servant. Whether he was the servant of the cément 
company or of the railway company is not determined by the fact that 
he was employed and paid and might be discharged by the railway com- 
pany, but by the answer which the facts give to the question : Did the 
railway company or the cément company hâve the exclusive power to 
direct and control his action in doing the work he was performing at 
the time of his injury? Standard Oil Co. v. Anderson, 212 U. S. 215, 
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220, 221, 29 Sup. Ct. 252, 53 L. Ëd. 480; Brady v. Chicago & G. W.. 
Ry. Co., 114 Fed. 100, 107, 52 C. C. A. 4S, 55, 57 L. R. A. 712; Stand- 
ard Oil Co. V. Parkinson, 152 Fed. 681, 82 C. C. A. 29; Murray v. 
Dwight, 161 N. Y. 301, 314, 55 N. E. 901, 48 L. R. A. 673; Jones v. 
ScuUard, L. R. (2 Q. B. Div. 1898) 565 ; Donovan v. Construction Syn- 
dicate, X,. R. (1 Q. B. Div. 1893) 629. In the last case Lord Bowen 
said : 

"We hâve only to consider In whose employaient the man was at tne tlme- 
when the acts complained of were done, In thls sensé, that by the employer ia- 
meant the person wlio bas a right at the moment to control the doing of the 
act" 

In the first case cited (212 U. S. 220, 221, 29 Sup. Ct. 254 [53 L. Ed. 
480]) the Suprême Court said: 

"It sometlmes happens that one wlshes a certain work to be done for his- 
beneflt and neither has persons In his employ who can do It nor is wllllng 
to take such persons Into his gênerai service. He may then enter into an 
agreement with another. If that other fumishes him with men to do the work 
and places them under his exclusive control in the performance of It, thosc 
men become pro hac vice the servants of hlm to whom they are fumished. 
But, on the other hand, one may prefer to enter into an agreement with an- 
other that that other, for a considération, shall blmself perform the work 
through servants of his own sélection, retalnlng the direction and control 
o£ them. In the first case, he to whom the worlynen are furnished Is re- 
sponsible for thelr négligence in the conduct of the work, because the work 
is bis work and they are for the tlme his workmen. In the second case, he who- 
agrées to fumish the completed work through servants over whom he retains 
control is responsible for thelr négligence in the conduct of It, because, 
though it is done for the ultlmate beneflt of the other, it is still in its doIng 
his own work. To détermine whether a glven case falls wlthin the one class 
or the other we must Inqulre whose is the work being performed, a question 
which is usually answered by ascertaining who has the power to control and 
direct the servants In the performance of thelr work." 

The court below was of the opinion that the facts of this case placed! 
it with the first case stated in the foregoing quotation, and a deliberate 
considération of the évidence has failed to convince that it was in er- 
ror. The entire work and undertaking was that of the cément com- 
pany. The only évidence of its relation to the railway company was 
that it had the railway company do ail the railway work such as load- 
ing the rock, pulling it f rom the steam shovel, and turning the cars over 
to other men to t^e up to the crusher and the mill. When we come 
to the work which the plaintiff was doing when he was injured, the 
évidence is that for more than four years he was doing this work of 
placing empty cars when and where the engineer of the cernent com- 
pany directed him to place them, removing them and turning them over 
to the transporting crew when the engineer told him, that he respec- 
tively placed and removed them at other times when the enginer di- 
rected him to do so, such as when there was danger of injury to the 
crews or those near them by raking down the rock, while there is no 
évidence that the railway company ever controlled or directed him in 
the matter of how or when he should do his work of placing, handling, 
and removing the cars during the four years of his service. And the 
conclusion its that in the conduct of the work the plaintiflf was per- 
forming, at the time of his injury, the cément company had and was. 
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-exercising the exclusive power to control and direct how, when, and 
where he should do his work, that he was its servant and a fellow 
servant of the engineer and the members of the latter's crew. Otis 
Elevator Co. v. Cliff, 200 Fed. 922, 119 C. C. A. 218; Chicago, B. & 
Q. R. Co. V. Richardson, 202 Fed. 836, 844, 121 C. C. A. 144, 152; 
Philadelphia & Reading Coal Co. v. Barrie, 179 Fed. 50, 54, 102 C. C. 
A. 618, 622 ; Geo. A. Fuller Co. v. McCloskey, 228 U. S. 194, 202, 33 
Sup. Ct. 471, 57 L. Ed. 795 ; Fisher v. Cleveland, C, C. & St. L. Ry. 
Co. (C. C.) 169 Fed. 956, 959; Coughlan v. Cambridge, 166 Mass. 268, 
44 N. E. 218; Higgins v. Western Union Telegraph Co., 156 N. Y. 
75, 77, 79, 50 N. E. 500, 66 Am. St. Rep. 537 ; Wyllie v. Palmer, 137 
N. Y. 248, 257, 33 N. E. 381, 19 E. R. A. 285. 
Let the judgment below be affirmed. 



DE MOSS et al. v. UNITED STATES. 

(Circuit Court oi! Appeals, Eiglith Circuit. Febi-uary 28, 1918.) 

No. 5011. 

1. States cS=55 — Discrimination Between States — Introduction of Liquor 

iNTo Indian Tebritory — Statutes. 

Act March 1, 1895, c. 145, 28 Stat. 693, forbiddlng the Introduction of 
intoxlcating liquor Into Indian Territory, as limited to Interstate com- 
merce by the Oklahoma Enabllng Act, is not unconstitutional, as discrimi- 
natlng between the states in respect of trade and commerce in intoxlcat- 
ing liquors. 

2. Cbiminax, Law <g=>llC9(10) — Appeal — Harmless Erbor. 

In a prosecution for introducing intoxlcating liquor into that part of 
Oklahoma whlch was formerly Indian Territory, in violation of Act March 
1, 1895, c. 145, where the connection of défendants with the purchase and 
shipment of the liquor was clearly and indlsputably shown, and it was 
proven without contradiction that one of the défendants gave his check on 
an Oklahoma bank in payment for the liquor, the admission of oral tes- 
timony as to the amount of the check. and the bank on whlch it was 
drawn was harmless. 

3. Cbiminal Law <@=»560 — Evidence — Sufficienct. 

Proof of a fact, even in a crlminal case, need not be made beyond every 
possibllity of mistake, and évidence is to be taken in a practlcal, reason- 
able way, and regard givea to well-known, settled methods of business. 

4. Ceiminal Law ®=309 — Prestjmptions — Good Chabacteb. 

In a crimlnal prosecution, there is no presumptlon of good character of 
the accused. 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Edgar M. De Moss and another were convicted of introducing in- 
toxicating liquor from outside the state of Oklahoma into that part 
of the state vvhich was formerly Indian Territory, in violation of Act 
March 1, 1895, c. 145, and they bring error. Affirmed. 

Frank Lee, of Muskogee, Okl. (J. C. Denton, of Muskogee, 0kl., 
• on the brief), for plaintiffs in error. 

Paul Pinson, Sp. Asst. U. S. Atty., of Muskogee, Okl. (W. P. Mc- 

<S=jFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Ginnis, U. S. Atty., of Muskogee, Okl., on the brief), for the United 
States. 

Before HOOK, CARLAND, and STONE, Circuit Judges. 

HOOK, Circuit Judge. De Moss and Moore complain of a convic- 
tion and sentences for introducing intoxicating liquor from outside 
the State of Okiahonia into that part o£ the state which was formerly 
Indian Territory, in violation of the Act of March 1, 1895, 28 Stat. 693. 
A large amount of whisky was purchased of a dealer in Kansas City, 
Mo., put in empty lime barrels, and shipped by railroad to Tulsa, Okl., 
where it was seized by public officers. 

[1] It is urged that the act of 1895, as limited to Interstate com- 
merce by the Oklahoma Enabling Act, is unconstitutional, because it 
discriminâtes between the states in respect of trade and commerce in 
intoxicating liquors. A like contention was made in Creekmore v. 
United States, 150 C. C. A. 497, 237 Fed. 743, 755, L. R. A. 1917C, 845. 
It is answered in Toplin Mercantile Co. v. United States, 236 U. S. 531, 
542, 35 Sup. Ct. 291, 59 L. Ed. 705. 

[2] Complaint is also made of the admission of oral testimony as to 
the amount of a check given by De Moss in payment for the liquor and 
the name of the bank on which it was drawn, the check not being pro- 
duced or its absence adequately excused. The connection of both De 
Moss and. Moore with the purchase and shipment of the liquor was 
otherwise shown so clearly and indisputably that the testimony in ques- 
tion, even if incompétent, could hâve caused no préjudice. It was 
proved without contradiction that De Moss gave his check for the 
liquor bought at Kansas City, that when it reached the bank at Tulsa 
it was not paid at once for lack of funds, that Moore arranged with 
the bank to hold it until a deposit was made to cover it, and that it was 
finally paid and charged to the account of De Moss, The précise 
amount of the check was not important, though even that was shown 
by other testimony without objection or contradiction. 

[3] It is also claimed that the identity of the liquor bought and put 
in a car at Kansas City with the liquor seized at Tulsa was not proved. 
We think it was, though the government was much hampered in trac- 
ing the car by objections which we do not regard as sound. Proof of 
a fact, even in a criminal case, need not be made beyond every possi- 
bility of mistake. Evidence is to be taken in a practical, reasonable 
way, and regard given to well-known, settled methods of business, 

[4] The trial court refused to instruct the jury that the accused 
were presumed to be persons of good character and that the presump- 
tion should be considered in determining their guilt or innocence. 
There was no évidence upon the subject. We hâve held several times 
that in a trial for crime there is no presumption of good character of 
the accused. Chambliss v. United States, 132 C. C. A. 112, 218 Fed. 
154; Price v. United States. 132 C. C. A. 1, 218 Fed. 149, L. R, A. 
1915D, 1070; Gréer v. United States, 153 C. C. A. 246, 240 Fed. 320. 
The last case went to the Suprême Court by certiorari and was recently 
affirmed. Gréer v. United States, 245 U. S. 559, 38 Sup. Ct. 209, 62 
L. Ed. (January 28, 1918). 
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The complaints of the refusai to give an instruction asked on the 
necessity of corroboration of the testimony of an accompUce and of the 
charge that was given on that subject are too clearly without founda- 
tion to merit discussion. 

The sentences are affirmed. 



WARREN V. TJNITKD STATES. 
(Circuit Court of Appeals, Eiglith Circuit. Ain-il 3, 1018.) 

No. 4878. 

1. Indiaks <®=335 — Introduction into Indian Territory — Statutes. 

Act Maroli 1, ISOÔ, c. 145, 28 Stat. 693, forblddins.': the introduction of 
intoxiciitiiiî? liquor into the Indian Territory, as limited to interstate com- 
merce l)y tiie Oklahoiua Enabling Act, is not uncoustltutional, as discrimi- 
nating between the states in respect of trade and commerce in intoxicating 
liquors. 

2. Criminal Law <@=5603(2) — Coktisuance — Denial. 

Tlie denial of the motion for continuance in thls case signed only by 
counsel and not stating facts under oath, was proper. 

3. Criminal Law <gc»1151 — Appeal — Continuance — Discrétion. 

A motion for a continuance on the ground of the absence of witnesses 
and counsel is addressed to tlie Sound discrétion of the trial court, and its 
ruling is not subject to review, unless there was an abuse of discrétion. 

4. Criminal Law <S=>595(8) — Continuance — Denial. 

Ordinarily évidence as to the character of the accused is not deemed 
of such materiality tliat the refusai of a continuance for the purpose of 
procuring testimony of such character will constitute error. 

5. Criminal Law <S=ï593, 59€i(1) — Continuance — Denial — Abuse of Discee- 

tion. 

Where défendant had the services of able counsel throughout the trial, 
and was able to produce a nuniber of character witnesses, the denial of a 
continuance, requested on the ground of the absence of other character 
witnesses and additlonal counsel, canuot l>e deemed an abuse of the 
court's discrétion. 

6. CRuaNAL Law <S=3730(2) — Trial — Improper Remarks of Counsel. 

Where the court, when its attention was called to improper remarks of 
the prosecuting attorney in his opening address, fully stated to the jury 
that they could only consider the évidence admitted, and not statements of 
counsel, the remaries must be deemed to hâve been elïectively withdrawn, 
though the jury were not spocitically directed to disregard them. 

7. Criminal Law iS=3820(18) — Instructions — Refcsal of Requests. 

Where the court charged that the fact accused bore a good réputation 
as a law-abiding citizen was not a complète défense, but that such a répu- 
tation should be considered by the jury, together with ail the other évidence 
in the case, and if, on a considération of ail the évidence, character évi- 
dence included, there should be a reasonable doubt as to défendants guilt, 
he should be acquitted, the refusai of a requested instruction that évi- 
dence of an established réputation for good character, if relevant to the 
Issue, may alone create a reasonable doubt, was not error, being cov- 
ered by the charge given, which presented the law as favorably as de- 
fendant was entitled to hâve it presented. 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

^stFot other cases see same topic & KBY-NUMBBR ia aU Key-Numbered Digests & Indexes 
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Robert K. Warren was convicted of introducing intoxicating liquor 
from outside of the state of Oklahoma into that part of the state which 
was formerly Indian Territory, in violation of Act Mardi 1, 1895, and 
he brings error. Affirmed. 

Frank Lee, of Muskogee, Okl. (James C. Denton, of Muskogee, Okl., 
on the brief), for plaintiff in error. 

Paul Pinson, Sp. Asst. U. S. Atty., of Muskogee, Okl. (W. P. Mc- 
Ginnis, U. S. Atty., and Alvin F. Molony, Sp. Asst. U. S. Atty., both 
of Muskogee, Okl., on the brief), for the United States. 

Before HOOK, CARI.AND, and STONE, Circuit Judges. 

CARIvAND, Circuit Judge. [1] Plaintifï in error, hereafter called 
défendant, complains of a conviction and sentence for introducing in- 
toxicating liquor from outside the state of Oklahoma into that part of 
the state which was formerly the Indian Territory (28 Stat. 693). It 
is urged that the statute under which the défendant was convicted, as 
limited to Interstate commerce by the Oklahoma Enabling Act, is un- 
constitutional, because it discriminâtes between the states in respect 
of trade and commerce in intoxicating liquors. This contention was 
made in Joplin Mercantile Co. v. United States, 236 U. S. 531-542, 
35 Sup. Ct. 291, 59 L,. Ed. 705, Creekmore y. United States, 237 Fed. 
743, 150 C. C. A. 497, I.. R. A. 1917C, 845, and De Moss and Moore 
V. United States, 250 Fed. 87, but was not sustained. 

[2-5] It is next urged that the court erred in overruling defend- 
ant's motions for a continuance, made November 9, and November 15, 
1916. On November 9th défendant was arraigned, pleaded not guilty, 
and filed a motion for a continuance, which stated certain facts not 
under oath and was signed only by counsel. There was no error in 
overruling this motion. On November 15, 1916, the défendant, who 
was jointly indicted with one Bomford, made a second motion for a 
continuance, and in support thereof stated under oath certain facts, 
which so far as are material were as follows : 

That the défendant resided at Hugo, Choctaw county, Okl., 250 miles 
from Chickasha, where the indictment was pending for trial, and where 
the motion for a continuance was made. That défendant was indicted 
October 7, 1916, at the term of court held at Ardmore, Okl. That 
since the indictment was returned he had been continuously engaged 
in a campaign for élection as state représentative to the Législature of 
Oklahoma, and also in the business and trial of criminal causes in the 
district court of Choctaw county, Okl, in his officiai capacity as coun- 
ty attomey of said county. That said campaign closed Tuesday, No- 
vember 7, 1916. That from the time the indictment was returned until 
said November 7th he had no time or opportunity to give attention to 
his défense. That défendant was arraigned at Chickasha, Okl., on 
November 9, 1916, for the purpose of entering his plea to the indict- 
ment, and was notified that his trial would take place on November 
13th at the same place. That défendant caused to be in attendance at 
the place of trial the f oUowing named witnesses ; Alex A. McDonald, 
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Judge James R. Armstrong, Judge J. M. Crook, Judge Summers Hardy 
and Robt. M. Connell. That défendant could prove by each of said 
witnesses that they had been for years well and personally acquainted 
with liim, and knew his réputation as a law-abiding citizen, and that 
such réputation was good, and that each of said witnesses knew the 
réputation of défendant as a faithful, conscientious offiicer, who had 
been vigilant and able in the conduct of his office in bringing hoot- 
leggers, thieves, and ail other criminals to justice, and that he had 
held the position of county attomey for four years. That defendant's 
trial was postponed at the request of the United States attomey to 
November 14, 1916, and again postponed to November 15, 1916, on 
the same request. That ail of the above-named witnesses, in view of 
the uncertainty of defendant's case coming to trial, left Chickasha for 
their respective homes, as also did W. E. Utterback and A. M. Works, 
counsel for défendant. That said witnesses were material, and défend- 
ant could not successfully proceed to trial in their absence, nor in the 
absence of said counsel. That Judge Calvin Jones and Charlton Barks- 
dale, were présent at the time when it was alleged the défendant was 
arrested with certain béer in his possession, and that they were mate- 
rial witnesses concerning ail matters and things concerning the seizure 
of said béer. 

The statement of the défendant as above set forth was accompa- 
nied by the affidavits of Mr. Utterback and Mr. Works, explaining 
why they were obliged to leave the court. Messrs. Denton & Lee, at- 
torneys at law, presented the motion for a continuance and defended 
the défendant at his trial, which, with the exception of the return of 
the verdict, was commenced and concluded on November 15, 1915. 
The only material fact stated in the affidavit which it would hâve been 
compétent to show on the trial was that the defendant's réputation 
as a law-abiding citizen was good, and, of the five witnesses whom it 
was claimed would testify to this fact, Hardy, McDonald, Crook, and 
Armstrong were présent at the trial and testified as to defendant's 
character as a law-abiding citizen, as also did the witnesses Winchester 
and Wilbur. The United States introduced no évidence in rebuttal, 
and the défendant introduced no évidence at the trial, except as to 
his character. 

W^e cannot see how the défendant was in any wise prejudiced by 
the déniai of the motion for a continuance. The motion was addressed 
to the Sound discrétion of the trial court, and is not subject to review 
by us, unless there was an abuse of such discrétion. Isaacs v. United 
States, 159 U. S. 487-489, 16 Sup. Ct. 51, 40 L. Ed. 229. Counsel 
for défendant rely upon the case of Younge y. United States, 223 
Fed. 941, 139 C. C. A. 421 ; but an examination of that case demon- 
strates that it is not in point, as the facts shown on the motion for a 
continuance in that case were entirely différent from the facts as 
shown by the record in this case. In 9 Cyc. 177, it is said: 

"Evideuce as to the character o£ the accused is usually held by the courts 
not to be of such materiality as to constitute error in a refusai to grant a 
continuance for the purpose of procuring testlmony of such character." 
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And in Steele v. People, 45 111. 152, the Suprême Court of Illinois 
said that this rule was especially true in cases where the défendant had 
offered no other évidence. 

The law has wisely left the granting or refusing of a continuance 
to the Sound discrétion of the trial court. That court generally has 
knowledge of facts which do not appear in the paper case, and there- 
by is enabled to throw a searchlight upon the surrounding circum- 
stances of the case, and thus reach a conclusion in the matter in ac- 
cord with justice. It does not appear that the discrétion of the trial 
court was not wisely exercised, saying nothing about an abuse there- 
of. Défendant had ahle counsel to conduct his défense, and was not 
prejudiced, so far as appears, by the absence of Messrs. Utterback 
and Works. The case was not a complicated one, and the law and 
facts were simple. 

[6] Complaint is made of certain remarks made to the jury by the 
attorney of the United States in his opening address. The court's 
attention was called to thèse remarks at the time they were made, and 
the court fully stated to the jury that they must only consider the évi- 
dence admitted by the court at the trial, and not the statements of 
counsel. The court did not in so many words withdraw the remarks 
of counsel from the jury, but what it said to the jury in relation there- 
to was équivalent in every respect to a withdrawal; in fact, it was 
the only way in which the remarks could be withdrawn from the jury 
so far as their minds were concerned. 

[7] Finally, it is claimed that the trial court fell into the error con- 
demned by the Suprême Court in the case of Edgington v. United 
States, 164 U. S. 361, 17 Sup. Ct. 72, 41 L. Ed. 467, and by this court 
in Searway v. United States, 184 Fed. 716, 107 C. C. A. 635, and 
Perara v. United States, 235 Fed. 515, 149 C. C. A. 61. It is con- 
tended that the error above mentioned was committed by the trial 
court in refusing to charge, as requested by counsel for défendant, to 
the efïect that : 

"Evidence of an establlslied réputation for good cliaracter, if relevant to 
tlie issue, may alone create a reasonable doubt, altliough witliout it tlie other 
évidence would be eonvincing." 

This language is taken from the Edgington Case. The language of 
text-writers and courts in giving their opinions is not always the prop- 
er language in which to charge a jury. Text-writers and courts speak 
generally, and what they say may be true as an abstract proposition 
of law, but wholly misleading as applied to any particular case. But 
there was no error in the court's refusai of the charge requested, for 
the reason that on its own motion it charged the jury properly, as held 
by ail the cases cited. The court said : 

"The faet that one cliarged witli an offense bas prier to the date of its 
alleged commission borne a good reimtation as a law-abiding citizen is not a 
complète défense against such charge, for it is a matter of expérience that 
persons bearing such réputation hâve been linown, notwlthstanding that, to 
violate the law ; but such a réputation, established by the proof, sliould be 
con.sidered by the jury in arrivlng at a verdict, together with ail the other 
évidence in the case, and if, on a considération of ail the évidence, character 
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évidence Included, there lies In the mlnd of the Jury a reasonable doubt that 
the défendant is gullty as charged, then the verdict should be not gullty." 

We are of the opinion that the last half of the above statement res- 
cued the charge from what might hâve been error, and gave the law 
as favorably for the défendant as he could properly ask. 

There being no error in the record, tlie judgment below is affirmed. 



THE SAJSr JUAN. 
(Circuit Court of Appeals, Second Circuit. February 20, 1918.) 

No. 119. 

1. Seamen <g=94 — Accommodations — Construction of Seamen's Act. 

In Seamen's Act March 4, 1915, c. 153, § 6, 38 Stat. 1165 (Comp. St 
1916, § Î734), amending Act March 3, 1897, c. 389, § 2, 29 Stat. 688, and 
requlring certain space and accommodations for the crew to be provided 
on "ail merchant vessels of the United States the construction of whlch 
shall be begun after the passage of this act," the words "after the passage 
of this act" refer to the act of 1915, and not to the act of 189T, and the 
provisions are not rétroactive, and do not apply to a vessel buUt between 
1897 and 1915. 

2. SïATUTES <@=>263 CONSTEUCTION RETBOAOTIVE EfFECT. 

The intention of Congress to make statutory requirementa rétroactive 
should not be coUected by implication, unless such implication is plalnly 
neeessary. 

Appeal from the District Court of the United States for the South- 
ern District of New York; Martin T. Manton, Judge. 

Pétition by the New York & Porto Rico Steamship Company, own- 
er of the steamship San Juan, for a writ of mandamus against George 
T. Charhon and others, as Local Inspectors of Steam Vessels, etc. 
From an order granting the writ (241 Fed. 288), respondents appeal. 
Affirmed. 

Certiorari was denied by the Suprême Court. 247 U. S. , 38 

Sup. et. 582, 62 L. Ed. — . 

Francis G. Caffey, U. S. Atty., of New York City (John Hunter, 
Asst. U. S. Atty., of New York City, of counsel), for appellants. 

Burlingham, Montgomery & Beecher, of New York City (Roscoe 
H. Hupper, of New York City, of counsel), for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. This is an appeal from an order of Judge 
Manton granting a peremptory writ of mandamus directing the local 
inspectors of steam vessels for the port of New York, and Henry M. 
Seeley, supervising inspecter of steam vessels for the Second district, 
the former to make, subscribe, verify, and deliver, and the latter to 
cause to be made, subscribed, verified, and delivered, to the petitioner 
a certificate of inspection and approval of the steamship San Juan and 
her equipment, pursuant to section 4421, Rev. Stat. U. S. (Comp. St. 
1916, § 8182), and acts supplemental to and amendatory thereof. 

^ssFot oiheT cases ses same topic & KBY-NU&IBER In ail Key-Numbered Digests & Indexes 
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The steamer was built at Wilmington, Del., in the year 1900, and 
is duly enrolled and licensed in the port of New Yorlc, and employed 
to trade between ports of the United States and ports of the island 
of Porto Rico. The petitioner, the New York & Porto Rico Steam- 
ship Company, owner of the steamer, on or about February 6, 1917, 
because her certificate of inspection and approval was to expire on the 
17th, appHed for a new certificate ; but the local inspectors refused to 
grant one, on the ground that the steamer failed to conform to the 
requirements of section 6 of the Act of March 4, 1915 (38 Stat. 1165, 
c. 153 [Comp. St. 1916, ,§ 7734]), known as the Seamen's Act. The 
petitioner applied to Henry M. Seeley, supervising inspector, who re- 
fused to revoke, change, or modify the décision of the local inspectors, 
and thereupon it applied to the District Court of the United States for 
the Southern District of New York for a writ of mandamus. 

[ 1 ] The steamer conf ormed entirely to the requirements of section 
2 of the Act of March 3, 1897 (29 Stat, L. 688, c. 389), when she was 
built, and down to the passage of the Seamen's Act of March 4, 1915. 
The question is whether the amendment of section 2 of the act of 1897 
by section 6 of the act of 1915 is rétrospective, and applies to ves- 
sels built bèfore the act of 1915 was passed. Section 6 of the Seamen's 
Act reads : 

"That section 2 of the act entitled 'An act to amend the laws relatlng to 
navigation approved March 3, 1897,' be and is hereby amended to read as fol- 
lows: 

"Sec. 2. That on ail merchant vessels of the United States the construction 
of which shall be begun after the passage of this act. » ♦ •" 

And then follow the changes, which increase the space in the sleep- 
ing quarters of the crew theretofore required, restrict the berths to two 
tiers, and require washing places, with hot and cold water, and a suffi- 
cient number of basins, sinks, and shower baths to be provided, and 
a suitable compartment for a hospital. The act of 1897 applied to ail 
sea-going vessels of the United States with certain exceptions not ma- 
terial in this case, and section 2 discriminated between sailing vessels 
built before and after June 30, 1898. 

The government contends that the amendment repeals by implication 
section 2 of the act of 1897, so that the act must now be read as if 
it had always read as amended. It is said that, if it were to be read 
as of 1915, vessels built between 1897 and 1915 would be subject to 
no régulation at ail. We see no difficulty in holding (if it be consist- 
ent with the intention of Congress) that the act of 1897 reads as orig- 
inally passed down to 1915 and thereafter as amended. 

Certain authorities are relied on by the government which do not, 
in our opinion, support its contention. In Ely v. Holton, 15 N. Y. 595, 
a case was pending in which a new trial had been ordered in May, 
1856. The Code of Procédure was amended in January, 1857, "so as 
to read as f ollows" — the only change being a right to appeal from an 
order awarding a new trial. The plaintifï took an appeal after the 
amendment, and the défendant moved to dismiss. The court granted 
the motion on the ground that the amendment applied only to judg- 
ments thereafter rendered. In answer to the contention that the act 
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was to be construed as if it had always read as amended, the court said 
that the provisions of the original act applied to judgments entered 
before the amendment and the provision of the amendaient apphed to 
judgments entered thereafter. 

In Moore v. Mausert, 49 N. Y. 332, the act of 1854, giving mechan- 
ics' liens, required a notice of lien to be filed in the office of the town 
clerk. It was amended in 1869, so as to require the notice to be filed 
in the office of the county clerk. One who had f urnished materials be- 
fore the amendment filed his lien after the amendment in the office 
of the town clerk. The court said that, following the Ely Case, where 
something was omitted from the original statute, it should be held to 
be abrogated from the time the amendment became operative, from 
which it followed that the notice of lien filed after the amendment in 
conformity with the original act was inefïectual. We suppose that, if 
notice of lien had been filed before the amendment, no one would hâve 
contended that the amendment made it invalid. 

In Benton v. Wickwire, 54 N. Y. 226, 229, Reynolds, C. J., said: 

"There was once, and long ago, a rule in the construction of statutes that 
an amendment of it was to be regarded as if liaving been Incorporated in and 
made a part of the original enactnient; but that rule lias been for a long 
time disregarded, and it is now settled that an amendment has no more ré- 
troactive effect than an original act upon the same subject. Ely v. Holton, 15 
N. Y. 5!>5; People v. Carnal, 6 N. Y. 4<>;5. Neither original statutes nor 
amendnients can hâve any rétroactive force, unless in exceptlonal cases the 
Législature so decîare. This case is not one, and Lhe législative amendment 
of 1871 is not at ail favorable to the plaintiffs' position." 

This language was cited with approval in Matter of Warde, 154 N. 
Y. 342, 344, 48 N. E. 513. See also Kelsey v. Kendall, 48 Vt. 24. 

Blair v. Chicago, 201 U. S. 400, 26 Sup. Ct. 427, 50 L. Ed. 801, was 
an instance where the amendment was treated as if taking efifect from 
the date of the original act, so as to be consistent with other unchanged 
parts of the act. Section 1 of the act of 1859 gave a charter of 25 
years to the Chicago City Railway Company, and section 10 gave the 
same rights as conf erred upon that company to the North Chicago City 
Railway Company. The act of 1865 amended the first section of the 
act of 1859, so as to make it read 99 years, instead of 25 years. The 
court held that the tenth section was to be read as if the original act 
gave a charter for 99 years ; in other words, the North Chicago City 
Railway Company was to bave the same rights as the Chicago City 
Railway Company. 

[2] While Congress had unquestionably the right to make thèse re- 
quirements rétrospective, its intention to do so should not be collected 
by implication, unless such an implication is plainly necessary. 20 
Per Cent. Cases, 20 Wall. 179, 187, 22 !.. Ed. 339. We do not find this 
to be the case. 

The order is affirmed. 
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In re BCIJPSH POTTLTRY CO. 

Appeal of PHILLIPS et aL 

Carcult Court of Appeals, Tlilrd Circuit. April 11, 1918. Rehearing Denled 

May 10, 1918.) 

No. 2333. 

Bankbuptcy <©=»76(1) — Petitioning Creditobs — Ciaimb op. 

A flrm eomposed of three members was dissolved on the wlthdrawal of 
one, and the two remainlng partners formed a second finn, whlch car- 
rled on the business and assumed the debts of the original flrm, There- 
after the remainlng partners, as such and as indivlduals, were adjudicated 
bankrupts. Oreditors, who had extended crédit to both llnus, proved 
against the second flrm thelr clalms agalnst both, and recelved divldends. 
Held, that such creditors could not, on a pétition setting up clalms against 
both flrms, secure an adjudication of the original flrm and the partner 
who had withdrawn. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

On pétition of the Fairmont Creamery Company and otliers the 
Eclipse Poultry Company and John M. Phillips and others were adju- 
dicated bankrupts, and John M. Phillips and others appeal. Order of 
adjudication reversed. 

Elias Sunstein, of Pittsburgh, Pa., for appellants. 
N. R. Criss and Stonecipher & Ralston, ail of Pittsburgh, Pa., for 
appellee, 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. On December 5, 1917, the District 
Court entered an adjudication against "Oliver D. Phillips, John M. 
Phillips, and E. Park Montague, partners trading as Eclipse Poultry 
Company, and John M. Phillips, individually," and from this order the 
pending appeal has been taken. The situation is unusual, as will be 
seen from the following statement of the facts: 

Two partnerships in succession hâve borne the name of the Eclipse 
Poultry Company. The first, which is the partnership now in question, 
we shall call No. 1 ; it lasted from September, 1913, to December 22, 
1914, and was eomposed of John and Oliver PhilHps and Park Mon- 
tague. On December 22 John withdrew, the firm was thereupon dis- 
solved, and the second firm was formed, also known as the Eclipse 
Poultry Company, which we shall call No. 2. The partners were Oli- 
ver Phillips and Montague, and they continued business until February 
18, 1915, when they were adjudged voluntary bankrupts, both as part- 
ners and as individuals; the docket number being 7631. Their affairs 
were duly wound up, their property was distributed, and on September 
11, 1915, they were granted a discharge from ail provable debts and 
claims that existed on the date of the adjudication. 

Among the creditors that proved their claims were the Fairmont 
Creamery Company, the Manchester Produce Company, and Weinberg 

^=3For oUier casca see same topic & KEÎY-NUMBER lu aU Key-Numbered Dlgests & Indexes 
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Bros. & Co. As their filed accounts show, thèse three had been 
creditors of No. 1 also to some extent. On December 22, when John 
Phillips withdrew and No. 1 was dissolved, the Creamery Company 
was a créditer of No. 1 — the f oUowing figures are ail in round numbers 
— to the amount of $2,000, the Produce Company was a créditer to 
the amount of $1,500, and Weinberg Bros. & Co. was a créditer to 
the amount of $200. Between December 22 and February 18 the 
Creamery Company became a créditer of No. 2 to the additional 
amount of $1,500; the Produce Company, to the amount of $1,700, 
including a note of $400 dated January 25 ; and Weinberg Bros. & Co., 
to the amount of $250. But, instead of confining their claims against 
No. 2 to the debts contracted by that firm for goods obtained after De- 
cember 22, thèse creditors proved against No. 2 the whole of their 
claims against both firms ; and we think it sufficiently appears — indeed 
we do not understand it to be disputed — that this was done because No. 
2 had assumed the debts of No. 1, and because thèse three creditors at 
least had assented to the assumption. Their filed accounts run without 
a break against "Eclipse Poultry Company," and in the case of the 
Creamery Company extend from August 6, 1913, to February 12, 1915 ; 
in the case of the Produce Company, from December 9, 1914, to Febru- 
ary 11, 1915 (to which the Produce Company added the note of the 
"Eclipse Poultry Company" dated January 25, 1915) ; and, in the case 
of Weinberg Bros. & Co., from December 9, 1914, to January 26, 1915. 
Moreover the schedules filed by No. 2 list thèse debts as owing by that 
firm in substantially the same amounts as the aggregate of the claims 
against both firms. The claims were proved in their entirety against 
No. 2, received their share of the assets, and were covered by the dis- 
charge. 

On May 18, 1915, while the proceeding against No. 2 was pending, 
the same three creditors filed an involuntary pétition against No'. 1 
(the docket number being 7789), basing their right to pétition on pre- 
cisely the same claims as had already been proved and allowed against 
No. 2, and setting up as the acts of bankruptcy three preferential pay- 
ments on January 22, January 25, and February 8, 1915, and a prefer- 
ential transfer on February 1 by John M. Phillips, as an individual — 
the dates of ail thèse acts being after No. 1 had been dissolved by the 
withdrawal of John. On June 1 a jury trial was demanded, but noth- 
ing further was done until May 8, 1916, when the petitioning creditors 
amended the involuntary pétition, so as to strike out the request to ad- 
judicate Oliver and Montague as individuals. On October 18 an 
amended answer was filed, setting up, inter alia, the discharge of No. 
2 as a bar to the présent proceeding. In May, 1917, the trial was had, 
a directed verdict was given in f avor of the petitioning creditors, and 
in December the court entered the order now complained of. 

This being the situation, we are of opinion that the pétition did not 
furnish the necessary support for an adjudication against No. 1. If 
the discharge of No. 2 is to be regarded as effective from February 18, 
1915, the date of the adjudication, it is clear (at least, in légal intend- 
ment) that the debts proved against No. 2 were even at that date to be 
treated as discharged, and therefore that in May, 1915, the pétition 
250 F.— 7 
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against No. 1 was presented by three creditors, whose daims were not 
against No. 1 alone, but included also claims against No. 2 that had 
already been discharged. As we hâve stated, a mère inspection of the 
claims shows that a large part of each was contracted af ter December 
22, 1914, and was not provable at ail against No. 1, so that only the 
early part of the accounts could in any event be used against that firm. 
It is true that the whole of the accounts might be proved against No. 2, 
for No. 2 had assumed the debts of No. 1 and had its own debts in addi- 
tion-; but the whole of the accounts could not be proved against No. 
1, for that firra could not be liable for so much thereof as was con- 
tracted by No. 2 after No. 1 had been dissolved. On the papers them- 
selves, therefore, it is apparent that No. 1 could not be liable for a 
large part of the claims now set up against that firm, and for that 
reason the claims as a whole should not hâve been allowed to serve as 
a basis for the involuntary pétition now in question (No. 7789). 

Moreover, if No. 2 had assumed so much of the claims as had been 
originally contracted by No. 1, it remains to be said that this part had 
already been proved against Oliver and Montague, both as partner- 
ship No. 2 and as individuals, and had been discharged at latest on 
September 11, 1915 ; so that this part could not be used a second time 
against Oliver and Montague under the guise of proceeding against 
them as partners in No. 1. In brief, the claims supporting the pétition 
now before us do not correctly set forth the facts, and we do not see 
how they can form the necessary foundation for an adjudication. 
Each claim consists of two parts; the first part only (if either) being 
still due by No. 1, while both parts were owing by No. 2, one part by 
assumption and the other by original contract. With the second part 
the présent bankrupts hâve nothing to do, ànd therefore a claim found- 
ed on that part, and blended with a claim founded on the first part 
(which is a claim against a différent debtor, and a claim already dis- 
charged against No. 2), could not be proved against the bankrupts now 
complaining. We think this confused proceeding should hâve been 
dismissed at the end of the trial. 

The order of adjudication is reversed. 



ESSEX S. S. CO., Limited, v. LANGBEHN. 

(Circuit Court of Appeals, Fifth Circuit. January 30, 1918. Eeliearing 
Deiiied April 3, 1918.) 

No. 310E>. 

SniPPiNG <S=a38 — Chartees — Bffect of Wae. 

Where the charter of a lîritish vessel gave the charterer the privilège 
of namlng either one of three Buropean ports for discharglng, and he in 
good falth selacted and advertised Hamburg as the destination, the sub- 
séquent déclaration of war between Great Brltain and Germany, and the 
prohibition of trading with enemy ports, justified the master in refusing 
to take his vessel to Hamburg, and such refusai released the charterer 
from his contract, slnce by its ternis he could not be conipelled to sélect 
another port. 

<g=3Por other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of Texas ; Waller T. Burns, Judge. 

Suit in admiralty by the Essex Steamship Company, L,imited, 
against J. H. Langbehn. Decree for respondent, and hbelant appeals. 
Affirmed. 

W. T. Armstrong, W. B. Lockhart, and Eugène A. Wilson, ail of 
Galveston, Tex., for appellant. 

Maco Stewart, of Galveston, Tex., for appellee. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge. The appeal involves the validity and con- 
struction of a charter party between the appellant, as owner, and the 
appellee, as charterer, for the alleged breach of which the appellant 
instituted this action against the appellee. The appellee concededly 
refused to carry out the agreement, justifying his refusai upon the 
changed conditions that arose, af ter the charter party was entered into 
and before its performance was entered upon, by the déclaration of 
war between Germany and Great Britain. The salient facts are not 
in conflict. When the charter party was entered into, the ship was in 
the West Indies, and was ordered to Galveston to load. The charter 
party was executed July 9, 1914, and the vessel reached Galveston 
August 12, 1914. By the terms of the charter party the vessel was ta 
be loaded any time between August 15th and September ISth, and she 
was ready for loading on August 18th. War was declared between 
Great Britain and Germany on August 4th, and shortly thereafter 
British ships were by proclamation prohibited from trading with ene- 
my ports, and from carrying contraband and articles declared by the 
proclamation to be conditional contraband, until the master had satis- 
fied himself that they had not an ultimate enemy destination. After 
the arrivai of the vessel at the port of Galveston, the charterer asked 
the master whether, in view of the existing war, he was prepared to 
take his ship to Hamburg, which was the port the charterer had ad- 
vertised as the destination of the ship before her arrivai. The master 
in response declined to take his ship to Hamburg, and the charterer 
then declared the charter party canceled. Hamburg was one of the 
optional ports named in the charter party. Afterwards negotiations 
by cable between the owner's agents and the charterer were conducted, 
looking to the sélection of another port than those named in the char- 
ter party ; but the parties failed to agrée on f reight rates and the ne- 
gotiations came to nothing. Finally the ship was rechartered to otlier 
parties to another port at advanced freight rates. The question pre- 
sented for our décision is whether the onset of war discharged the par- 
ties to the charter party from its performance. 

If the charterer had the right to sélect Hamburg as the port of dis- 
charge, it is manifest that the charter party was canceled by opération 
of law by the déclaration of war. That the shipowner could not 
hâve been required to take his vessel to the enemy port, in violation of 
the law of his country and with the certainty that it would be seized by 
the enemy upon arrivai there unless war had then ceased, has been 
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determined by the Suprême Court in the case of the Kronprinzessin 
Cecilie, 244 U. S. 12, 37 Sup. Ct. 490, ôlX. Ed. 960. If the owner was 
released by the state of war from performance of his part of the char- 
ter party, it follows that the charterer was released from the obligation 
resting on him. The release must be mutual, and not optional with 
the owner alone. This would be true, though the master had not de- 
clined to sail for Hamburg, upon arrivai at Galveston. However, the 
record shows that the master declined to take his ship to Hamburg, 
and that the charterer accepted this as a termination of the charter 
party, as he had the right to do, if he had the right to insist on Ham- 
burg as a port of discharge. The charter party, in this respect, pro- 
vided : 

"Vessel to load and being so loaded shall proceed to Rotterdam; one port 
only, as ordered on signlng blUs of ladlng. Charterers hâve the privilège ot" 
ordering the vessel to Autwerp to discharge. Charterers bave the privilège o£ 
ordering the vessel to Hamburg to discharge." 

We take this to mean that the charterer is to hâve the right of se- 
lecting any one of the three ports mentioned, but only one, and if he 
makes the sélection in good faith, and without any purpose to évade 
performance of the charter party, we think the owner agrées to be 
bound by the charterer's sélection, just as if the port selected was the 
only port of discharge named in the instrument. We cannot see what 
force the conferring of the privilège of selecting on the charterer 
would otherwise bave. The charter party does not nrovide that, if 
the port selected is unavailable, the charterer shall be required to sélect 
one of the remaining two. He is given the unqualified privilège of 
selecting any one of the three ports named, and the only limitation it 
is susceptible of is that it be exercised in good faith. There is noth- 
ing in the record that impugns the good faith of the charterer in se- 
lecting Hamburg. He had listed and advertised Hamburg as the 
ship's destination in July before war was thought of, and he had 
grain in prospect for delivery there. It is true the charter party says 
that the port of discharge is to be declared on the signing of the bills 
of lading; but the master's refusai to take his ship to Hamburg was 
a waiver of this provision of the charter party. It would bave been 
futile to hâve required the charterer to procure the grain for loading, 
in view of the master's declination. 

Furthermore, the proclamation of the British government declared 
foodstuffs to be conditional contraband, and subject to seizure, if 
their ultimate destination was an enemy country, and prohibited Brit- 
ish ships from transporting foodstuffs until satisfied their ultimate des- 
tination was not an enemy country. The grain the charterer had in 
prospect for loading the vessel with was originally destined by him 
for Hamburg, an enemy port. The charterer would certainly hâve 
been excused from loading it for Hamburg, even if the shipowner 
had agreed to carry it there. He was not required, as a prudent busi- 
ness man, to assume the risk of seizure. Even had the grain been 
shipped to either of the neutral ports mentioned in the charter party, 
the original destination intended for it, by the charterer, with the 
knowledge of the ship's master, would hâve made the likelihood of 
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seizure, upon the theory of ultimate enemy destination, greater than a 
prudent man would want to incur. Shipments of foodstuffs were pro- 
hibited by proclamation of the British government to both Antwerp 
and Rotterdam in British vessels, and this, too, increased the UkeUhood 
of seizure. Following the test laid down by the Suprême Court, in the 
case of The Kronprinzessin Cecilie, supra, as justifying nonperform- 
ance in case of war, or probable war, we think the hazard of the sei- 
zure of the cargo, even had it been shipped to one of the other two 
ports mentioned in the charter party, was greater than a prudent busi- 
ness man would hâve cared to incur, and that the appellee was justified 
in declining to carry out the agreement. Nor do we think that the sub- 
séquent and unsuccessful endeavors to enter into a new agreement to 
charter the vessel to other ports at différent rates should be considér- 
ed as a waiver of his refusai to carry on the old charter party or his 
right to stand on his previous declination to the master. 

Concluding that the decree of the court below was correct, it is hère 
ordered affirmed. 



TJNITRD STATES v. CHICAGO & A. R. CO. 
(Circuit Court of Appeals, Seventli Circuit. February 1, 1918.) 

No. 2522. 

1. Kailroads <3==>229 — Opération — Safety Appliance Act. 

Tbe duty of a railroad compaiiy to comi)Iy witli the safety appliance 
acts is absolute, and tlie moveiiient of a car without liuving tlie sUitutory 
equipment lu proper repaif caunot be exeused unless it falls witliln tlie 
proviso of Act April 14, 1910, c. 100, § 4, 30 Stat. 209 (Cojiip. St. 1910, S 
8021). 

2. JuDGMENT <S=»273(2) — Entry — Order Nunc Pbo Tunc. 

Wliere the failure of the elerk to enter judgment in the flrst place in 
accordanee wlth the court's direction was a mère omission, it niay be 
corrected by the entry of judgment nunc pro tunc, and a writ of errer 
sned out before correction wUl after entry of the judgment nunc pro ttmc 
not be dismissed on the ground that there was uo judgment. 

3. Trial ■5=5388(1)— Findings. 

Where the stipulated facts were the ultimate facts, It Is unnecessary 
that they be rei)eatod by the court in the form of spécial flndings in order 
that tlieir sufticiency to support the judgment may be challenged. 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of Illinois. 

Action by the United States against the Chicago & Alton Railroad 
Company. Judgment for défendant, and the United States brings er- 
ror. Reversed and remanded. 

Charles F. Clyne, of Chicago, 111., and Roscoe F. Walter, of Wash- 
ington, D. C, for the United States. 

William L. Patton, of Springfield, 111., for défendant in error. 

Before KOHLSAAT, ALSCHULER, and EVANS, Circuit Judges. 

(g=sFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests à Indexes 
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ALSCHULER, Circuit Judge. The action was for recovery of 
penalty for alleged infraction of the safety appliance acts through 
movfng a freight car in tlie Bloomington-Normal yards of défendant 
in error while the uncoupHng apparatus was inoperative because the 
lock chain was disconriected from the uncoupling lever. The parties 
stipulated to waive jury and submit the cause to the court, and that 
"for ail purposes of trial and review" the material facts are as in the 
stipulation stated. The District Court found for défendant in error. 

[ 1 ] The obligation to provide and maintain the statutory equip- 
ment has been so definitely held to be absolute, even where the lack 
of it was occasioned in no degree through want of care or diligence on 
the part of the carrier, that further discussion of the proposition would 
be profitless. Tex. & Pac. Ry. Co. v. Rigsby, 241 U. S. 33, 36 Sup. Ct. 
482, 60 L. Ed. 874; C, B. & Q. Ry. v. United States, 220 U. S. 559, 
31 Sup. Ct. 612, 55 L. Ed. 582; St. L. & I. M. Ry. v. Taylor, 210 U. 
S. 281, 28 Sup. Ct. 616, 52 E. Ed. 1061. It is equally well settled that 
the only permissible exceptions to the rule of liability, where there is 
movement of the car without having the statutory equipment in prop- 
er repair, are those created by the proviso of section 4 of the Act of 
April 14, 1910. United States v. Erie R. Co., 237 U. S. 402, 35 Sup. 
Ct. 621, 59 L. Ed. 1019; B. & O. S. W. Ry. v. United States, 242 
Fed. 420, 155 C. C. A. 196 (6 C. C. A.) ; C. & O. Ry. v. United States, 
226 Fed. 683, 141 C. C. A. 439 (4 C. C. A.) ; C, B. & Q. Ry. v. 
United States, 211 Fed. 12, 137 C. C. A. 438 (8 C. C. A.); United 
States V. Trinity & B. V. Ry., 211 Fed. 448, 128 C. C. A. 120 (5 C. 
C. A.). 

The stipulation of facts, incorporated in the record by bill of ex- 
ceptions, shows that the car in question, with its uncoupling equip- 
ment inoperative through lack of repair, was moved by défendant in 
error, and it is plain that the stipulated facts do not bring the case 
within any of the exceptions of the proviso, but leave it to be governed 
by the absolute provisions of the acts. Indeed, counsel for défendant 
in error do not conteiid otherwise. This situation would require re- 
versai of the judgmént unless there is merit in the contention that 
the record does not show any judgmént at ail, or that, in any event, in 
the absence of findings of fact by the court, its gênerai finding in f avor 
of défendant in error is not assailable on tlae ground that the facts do 
not support it. 

[2] While it is extremely doubtful whether what appears in the 
transcript as a judgmént amounts to a judgmént, there was presented 
to this court a supplemental record showing that subséquent to the su- 
ing ont of the writ of error the District Court made an order for en- 
try of judgmént nunc pro tune as of the date of the purported judg- 
mént which the transcript shows. It is évident to us that the failure 
of the clerk to enter judgmént in the first place in accordance with the 
court's direction therefor at that time minuted was an omission which 
in the interest of justice may and ought to be supplied, and that it has 
been in this manner properly supplied. Judgmént thus appearing, the 
contention in that respect f ails. 

[3] There is no merit in the unsupported assertion that the stipu- 
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lated facts are evidentiary rather than ultimate. We consîder thera 
ultimate facts, which, without further évidence or finding, enabled the 
court to' pass judgment. The ultimate facts thus appearing, is it nec- 
essary that they should be repeated by the court in the form of spé- 
cial findings in order that their sufficiency to support the judgment 
may be challenged ? This question is well settled in the négative by au- 
thoritative and binding décisions. Supervisors v. Kennicott, 103 U. 
S. 554, 26 L. Ed. 486; Lehnen v. Dickson, 148 U. S. 71, 13 Sup. Ct. 
481, 37 L. Ed. 373. Required as we thus are to consider whether the 
stipulated facts are sufficient to support the judgment, we must con- 
clude that they are not. 

While it is apparent to us that neither the defective condition of 
the coupling nor the movement of the car while its coupling device 
was in such condition was occasioned through any neglect or want of 
due care on the part of défendant in error, if nevertheless, under the 
absolute liability which the statute imposes, the government insists 
upon recovery of the penalty, the court bas no discrétion but to pro- 
nounce the judgment which in such case the law prescribes. 

The judgment is reversed and the cause remanded. 



In re SCHULTZ. 

(Circuit Court of Appenls, Second Circuit. March 14, 1918.) 

No. 185. 

Bankkuptcy <3=:5414(3) — Disciiakoe — Failtjp.e to Keep Accounts — Evidence. 
Evidence hcld to snstain a flnding tliat tlie bankrupt failed to keep bocks 
for tlie purpose of i^reventing lus creditors from ascertaining his flnancial 
condition, and to sustain an order denying liis discharge. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of the bankruptcy of Max J. Schultz. From an or- 
der denying his discharge, the bankrupt appeals. Affirmed. 

Appeal from an order of tlie District Court (Manton, J., presiding), upon 
the report of the spécial mastpr denying a discharge of the bankrupt. The 
bankrupt was adjudicated on May :!, 1S)15, and on April 1, 1916, filed his pé- 
tition for a discharge. (George S. Mawhlmiey, a créditer, filed spécification 
of objection on May 17, 1016, alleging that the bankrupt, with intent to con- 
ceal liis true flnancial condition, )iad failed to keep books of account, and 
that he had conunitted a crime punishable under the Bankruptcy Act (Act July 
1, 1898, c. 541, 30 Stat. 544) in concealing certain assets, and in collecting a 
number of custoraers' accounts just bafore the flling of his i)etltion, which he 
failed to put into his schedules. The spécial master found that the charge 
of coneealment was not proi/en, but that the bankrupt liad failed to keep books 
with the puri)ose of proveuting the creditors from ascertaining his financial 
condlti<jn, and that he had sworn falsely in his schedules touchlng his assets. 

It appeared upon the hearlngs that the bankrupt dld business In a small 
way, and for his books kept only a journal and a ledger, in which were en- 
tered the gooûs which he had sold and the accounts due him. His debts he 
swore that he kept in the foriu of bills on a bill iiook, but noue were produced. 
Itom the journal or caslibook Levy, his assistant, posted the accounts receiv- 

«gssFoi otber cases see same topic & KEY-NUMBBR in ail Key-Nunibered Digests & Indexes 
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ablè Into the ledger. Among thèse accounts receivable were some flve or six, 
aggregating about $313, on which he received flve notes on the eve of bank- 
ruptcy, which he preferentially turned over to Brinn, a large créditer. Theso 
accounts were never posted in the ledger, though the word "Paid" appears op- 
posite to tiiem in the journal, or at least son^e entry of the receipt of the notes. 
The schedules were taken from the ledger and omitted any mention of thèse 
accounts. 

Robert P. L,evis and Maurice h- Shaine, both of New York City, for 
appellant. 

Thomas G. Prioleau, of New York City, for appellee. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as above). 
The ledger was incomplète, because the accounts on which the notes 
had been paid were not posted. Why were they not? The bankrupt 
suggests that it was because they had been paid by the notes; but 
we hâve no means of knowing what the notes were, except that Brinn, 
a witness not impressive even on paper, says they amounted to $300. 
He cannot produce any documentary corroboration of the amount. 
The six accounts appear to aggregate about $313 (folios 210, 214, 215), 
and we hâve no means of telling how much was left due upon them; 
perhaps they had been whoUy compromised by the notes. Prima facie 
some part remained due, thotigh it is left uncertain. That makes no 
différence, however, on the spécification for failing to keep bocks, 
however it might on the spécification for f aise schedules. 

The ledger being incomplète, the question remains of intent, a ques- 
tion we do not nicely scrutinize, after the spécial master and the Dis- 
trict Judge hâve passed upon it. Was there any évidence of intent? 
We think there was. The items not posted ail touched a transaction 
which was open to inquiry and rescission, the préférence of Brinn's 
claim. So far as appears, thèse were the only accounts not posted, 
and the suggestion at once is that the omission was deliberate and to 
cover the préférence. It is said that this was a foolish device, since 
the journal showed them anyway; but that touches the weight of the 
proof. Besides, knaves may be also fools. The schedules at least fol- 
lowed the ledger ; perhaps the plan at the outset was that they should. 
The acknowledged facts fit with a deliberate suppression. 

The bankrupt did nothing to remove suspicion ; his printed word 
goes far to confirm the spécial master's conclusions ; he was evasive, 
shifty, uncommunicative, apparently dishonest. If this arose from his 
lack of English, he should hâve been examined through an interpréter. 
On the record the spécial master was more than justified in his conclu- 
sion that the omissions were deliberate. 

Order affirmed, with costs. 
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rNITED STATES v. CHASE NAT. BANK. 
(Circuit Court of Appeals, Second Circuit. March 13, 1918.) 

No. 190. 

1. United States <S=5S9 — Acceptance of Bikl — Répudiation. 

The United States can uo more repudiate its acceptance, and recover 
wliat its Treasurer paid on a bill with tlie drawer's name forged, tlian 
can a private person. 

2. BiLLS AND Notes ©=>206 — Forged Bills — Bill Payable to Bearee. 

Wliere a sergeant, who assisted a disburslng otlicer of the army, forged 
tlie offleer's nanie as drawer and indorser of a draft made payable to the 
order of such officer, a bank, which received the draft in due course from 
the in.stitutlon which cashed it, did not guarautee the forged indorsemeut 
of the ofticer's name, for under Negotiable Instruments Law N. Y. (Consol. 
Laws N. Y. c. 38) § 28, subd. 8, such draft was payable to bearer, as it 
was payable to the order of a fictitious or nonexisting person, and such 
fact was known to the sergeant, wlio made it so payable. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by the United States against the Chase National Bank. A 
judgment for défendant was entered on direction of verdict in its favor 
(241 Fed. 535), and the United States brings error. Affirmed. 

Lieutenant E. V. Sumner, United States Army, was qiiarterniaster at Ft. 
Ethan Allen, Vt., and as such a disburslng officer haviug authority to 
draw drafts or cheeks on the treasury of the United States. Sergeant Howard 
was his pay clerk, and as such known at a national bank in the nearby city 
of Burlington. Howard drew, on the usual officiai blank, a draft on the 
Treasurer of the United States to the order of Lieutenant Sumner, apparently 
signod by Sumner as quartermaster, and by hlm indorsed in blank. In fact, 
Howard forged the name of Sumner both as maker and indorser, and then 
cashed his forgery over the counter at the said bank in Burlington. That in- 
stitution, in usual cour.se, indorsed the draft to défendant (its New York cor- 
respondent), which presenled it and received payment frf)ni the Treasury. 
The forgery liaving been dlscovered, the United States brought tliis suit to re- 
cover the amouut paid, as for n payment made under mlstake as to facts. Ver- 
dict and judgment having tieen ordercd for défendant on the whole case, this 
writ was taken. 

Francis G. Caflfey, U. S. Atty., of New York City (Joseph A. Bur- 
deau and John E. Walker, Asst. U. S. Attys., both of New York City, 
of counsel), for the United States. 

Rushmore, Bisbee & Stern, of New York City (Charles E. Rush- 
more and James F. Sandefur, both of New York City, of counsel), for 
défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges, 

PER CURIAM. [1] We hâve recently pointed out, in United 
States V. Bank of New York, 219 Fed. 648, 134 C. C. A. 579, U R. 
A. 1915D, 797, that the United States can no more repudiate its ac- 
ceptance, and recover what its Treasurer paid on a bill with drawer's 
name forged, than can a private person. 

[2] The distinction taken on this writ, and said to make a differ- 
ence in resuit, i s that not only was the drawer's name forged, but so 

<Ê=»For other cases see same toric & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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was the indorser's, and it is argned that this first, though forged, in- 
dorsement was guaranteed by the presenting bank, this défendant. 
But the name used for drawer, payée, and indorser was the same, and 
of course there was no intent on the forger's part that Lieutenant 
Sumner should either receive the proceeds of draft or know of its ex- 
istence; he did intend that the one falsely named as payée should never 
hâve any interest in the bill, and such name was inserted as belonging 
to a man to whom such a draft might naturally be made payable. 

Therefore the forged draft was payable to bearer under the Nego- 
tiable Instruments Law (in force in Vermont, New York, and District 
of Columbia), because it was payable to order of a "fictitious or 
nonexisting person and such fact was known to the person making it 
so payable." Bank v. Vagliano Bros., [1891] L. R. App. Cas. 107; 
Trust Co. V. Hamilton Bank, 127 App. Div. 515, 112 N. Y. Supp. 84; 
Snyder v. Corn Exchange Bank, 221 Pa. 599, 7Q Atl. 876, 128 Am. 
St. Rep. 780. 

Judgment affirmed. 



In re HÔBOWITZ et al. 
(Circuit Court of Appeals, Second Circuit March 13, 1918.) 

No. 184. 

1. Bankeuptct ®=>440 — Appeals — Pétition to Revise. 

Wtiile doubtless the Circuit Court of Appeals has power to revise even 
interlocutory proceedlngs in bankruptcy, such procédure Is not favored 
when the matter can be raised by appeal or pétition from the order or 
decree flnally dîsposing of the matter. 

2. Bankruptct <@=»446— Revision — Stipuiations — Discbetion of Coubt — 

"Abuse of Discrétion." 

Where, after much delay, a stipulation of record was entered into, pro- 
viding thaf'the application for discharge should be heard on a day named, 
and that, unless the trustée should then make objections, the référée would 
report in favor of the discharge, it was dlscretlonary with the District 
Court to open the trustee's default and relieve against the stipulation, so 
as to allow hlm to make objections thereafter, and impossible for the Cir- 
cuit Court of Appeals to say that there was "abuse of discrétion" ; i. e., 
unreasonable departure from consldered précédents and settled Judiclal 
custom, which is error of law. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Abuse of Disci-etion.] 

Pétition to Revise an Order of the District Court of the United 
States for the Southern District of New York in Bankruptcy. 

In the matter of the bankruptcy of William Horowitz and Moe Laid- 
hold, copartners trading under the name of the Moravian Woolen 
Company. On pétition by the bankrupts to revise an order relieving 
the trustée from a stipulation relating to objections to the bankrupts' 
discharge. Pétition dismissed. 

Morrison & Schiff, of New York City (I. D. Morrison, of New York 
City, of counsel), for petitioners. 

Rosenberg & Bail, of New York City (David W. Kahn, of New 
York City, of counsel), opposed. 

SssFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

PER CURIAM. The bankrupt was presenting his application for 
discharge before the référée. There had been great delay in the mat- 
ter, and finally a stipulation was entered on the record that the matter 
should proceed on a day named, and unless the trustée as objector was 
ready, and went forward on that day, the référée should report in fa- 
vor of discharge. On the day appointed, the trustee's attorney was not 
présent, and the référée gave report recommending discharge as on de- 
fault. 

The matter coming before the District Judge for confirmation, he 
relieved against the stipulation, opened the defavdt on terms as to 
costs and expenses, and ordered a further opportunity for hearing. 
The order to that effect is the subject of this review. 

[1] Nothing but matters, both interlocutory and of discrétion, are 
hère exhibited. Doubtless for error of law there is power in this court 
to revise even interlocutory proceedings in bankruptcy ; but such resôrt 
to us is not favored when the matter can be raised by appeal or pétition 
f rom the order or decree finally disposing of the matter. 

[2] Again, whether to open the default and relieve against the stip- 
ulation was discretionary with the District Court. The delays had been 
considérable ; the expenses imposed as a condition of further opportuni- 
ty of proceeding were also considérable ; it is, of course, impossible to 
say that there was abuse of discrétion, i. e., unreasonable departure 
from considered précédents, and settled judicial custom, which is error 
of law. That the référée was quite right, in that he was bound by the 
stipulation of record, is not to the point. This pétition questions the 
action of the court. 

Pétition dismissed. No costs. 



KETOHUM V. UNITED STATES. 
(Circuit Court of Appeals, Eiglitli Circuit. Marcli 9, 1918.) 

No. 4872. 

Inteenal Revenue <S=347 — Offenses — Payment of Tax. 

In a prosecution for carrying on the business of a retail liquor dealer 
by selling and offering for sale distllled spirits, witliout liaving pald the 
spécial United States government tax as requlred by law, évidence held 
sufBclent to sustaln the conviction. 

In Error to the District Court of the United States for the East- 
ern District of Arkansas ; Jacob Trieber, Judge. 

Doc Ketchum was convicted of carrying on the business of a re- 
tail liquor dealer without having paid the spécial United States govern- 
ment tax as required by law, and he brings error. Affirmed. 

<g=5For other cases see same toplc & KEY-NUMBKR lu ail Key-Numbered Dlgests & Indezes 
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Gardner K. Olipliint, James E. Hogue, Douglas Heard, and Edward 
B. Downie, ail of Eittle Rock, Ark., for plaintiff in error. 

W. H. Rector, Asst. U. S. Atty., of Little Rock, Ark., and W. H. 
Martin, U. S. Atty., of Hot Springs, Ark. 

Before SANBORN and SMITH, Circuit Judges. 

SANBORN, Circuit Judge. The défendant below, Doc Ketchum, 
was indicted for carrying on the business of a retail liquor dealer by 
selling and offering for sale distilled spirits without having paid the 
spécial United States government tax as required by law. He was tried 
to a jury and convicted, and the only error assigned is that the court 
refused to instruct the jury to return a verdict in his favor. 

There was conclusive évidence that between the Ist day of July, 
1916, and the 2d day of September, 1916, the défendant had no license 
from the govemment, although he had one prior to and subséquent 
to that date, and he had a license dated September 2, 1916, covering the 
time from July 1, 1916, to July 1, 1917. One Trammell testified that 
he saw the défendant sell a bottle of whisky to one Morgan in Wil- 
liams' pool hall in the city of Hot Springs, Ark., on the 30th day of 
August, 1916. One Sherfield testified at the trial in November, 1916, 
that he had bought whisky of the défendant at the back of Williams' 
pool hall several times within the year preceding; that he thought he 
bought some of it about the Ist of August; that he bought whisky of 
the défendant ofif and on for two or three months before he went be- 
fore the grand jury in Hot Springs ; that it was not his money that 
bought the whisky, that old Uncle Bob Ware was a whisky drinker and 
he bought it for him ; that he was unable to go about, and he thought 
he had bought 400 bottles of whisky for him since he had been in Hot 
Springs, but he did not get it ail from Ketchum. One Tisdale tes- 
tified that he knew that the défendant ran a pool hall for Williams dur- 
ing the latter part of July and up into August, 1916 ; that he saw Sher- 
field around there at that time ; that he (Tisdale) was a police officer, 
and they were watching the movement of this whisky proposition; 
that they noticed the trips made by Sherfield ; that he noticed that the 
défendant Sherfield would go back, and then come out the back end 
of the pool room, and there would be the print of a bottle in the de- 
fendant's pocket, and then he would come back and Sherfield would 
leave, and there would be the print of a bottle in Sherfield's pocket, and 
the police officers would follow him until they came to the place where 
old Uncle Bob Ware was rooming; that he saw the défendant with 
Sherfield since the 29th of June, 1916. This was ail the évidence for 
the government. The défendant testified that he had never sold any 
whisky except when he had a license to sell it. 

The testimony which has been recited cannot be said to be insufficient 
to warrant a jury in finding, as the jury below did, that this défendant 
was engaged in selling whisky between July 1, 1916, and September 
2, 1916, while he had no license, and the judgment below must be 
affirmed. 

It is so ordered. 
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AMERICAN DISTRIBUTING CO. v. HAYES WHEEL CO. 

(District Court, E. D. MlchigaB, S. D. March 23, 1918.) 

No. 5772. 

1. Commerce <g=>8(l) — Interstate Coiqierck — Bdbdens. 

As Congress has exclusive power to regiilate Interstate commerce, state 
législation, Imposing substantial burdens on Interstate commerce, is in- 
valld. 

2. CONSTITTÎTIONAL LaW <S=348 — CONSTRUCTION OF STATUTES CONSTITUTION- 

ALIÏY. 

A statute should be construed, whenever possible, in such a way as to 
make it constitutional, rather than unconstltutional. 
.S. Commerce <S=40(1) — Interstate Commerce — What Constitxites. 

A contract whereby a foreign corporation, not authorlzed to do busi- 
ness within the state of Miehigan, agreed to become the sales agent for 
and to dispose ot tbe products of a Miehigan corporation In the several 
States, is one Involving the subject-matter of Interstate commerce, and 
wlthout the seope of state législation ; lience Pub. Acts Mich. 1901, No. 
206, as amended by Pub. Acts Mlch. 1903, No. 34, and by Pub. Acts Mlch. 
1907, No. 310, deelaring that no foreign corporation shall be capable of 
maklng a valid contract in the state vmtil it shall hâve fully compile^ 
with the requirements of the act and holds au unrevoked certificate to 
that effect, but that the act shall not be construed to prohibit any sale 
of goods or merchandlse whieh vvould be protected by the rights of In- 
terstate commerce, must be deemed inapplicable, for othervFise the act 
would be invalid. 

4. Commerce <@=40(1) — Interstate Commerce — Transactions. 

In such case, though the selling agoncy created by the contract was 
for the United States, and necessarily included the state of Miehigan, that 
was merely incidental, and the contract did not by reason thereof lose 
Its Interstate character. 

5. Contbacts <g=>10(4) — Construction — Mutuautt. 

AVhere défendant accepted plaintift's ott'er to undertake the sale of de- 
fendanfs wheels for automobiles and power vehieles, the offer prescrlblng 
the terms of the arrangement under wlilch orders were to be submitted to 
défendant, the contract is not bad for want of mutuality, for it must be 
assumed that the parties agreed impliedly, if not exprossly, that plain- 
tilï would exercise good faith and reasonable diligence in obtaining orders 
during the term of the contract. 

At Law. Assumpsit by the American Distributing Company, a cor- 
poration, against the Hayes Wheel Company, a corporation. There 
was a verdict for plaintifif, and défendant moves for judgment non 
obstante veredicto. Motion denied. 

Thomas E. Barkworth, of Jackson, Mich., for plaintiff. 
Price & Whiting, of Jackson, Mich., for défendant. 

TUTTIyE, District Judge. This matter comes before the court on 
a motion by défendant for a judgment non obstante veredicto. The 
action is assumpsit for the recovery of damages claimed to hâve been 
sustained by the plaintiff by reason of the répudiation by défendant 
of a written contract between plaintiff and défendant, providing for 
the appointment of the former as the selling agent of the latter, and 
fixing the terms of such employment. Défendant is a Miehigan cor- 

<g=>For other cases see same topio ô KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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poration, engaged in the manufacture of automobile wheels in the 
city of Jackson, Mich., where it has its factory. The plaintiff is an 
Ohio corporation, and by the contract in question undertook to become 
selling agent of the défendant for the sale of its wheels throughout 
the United States. The contract, by its terms, was to continue in 
force for five years from and after the date of such contract, July 
1, 1910. On May 25, 1914, défendant repudiated this contract and 
terminated ail business relations with the plaintiff thereunder. Plain- 
tiff thereupon brought this action to recover commissions alleged to 
hâve been earned up to the date of such répudiation and damages 
alleged to hâve been sustained by reason of lost commissions which 
it vvould hâve earned during the unexpired balance of the term of the 
contract. The cause was submitted to a jury, which returned a ver- 
dict in favor of plaintifï, and défendant has filed this motion for 
a judgment non obstante veredicto. 

Although several questions were argued on the trial, ail of thèse 
except two hâve become immaterial, in view of the charge of the court 
and the verdict of the jury. The only two questions argued on this 
motion and necessary to be considered hère are the following: First, 
was this contract void because plaintifï, a foreign corporation, was 
not authorized to do business in Michigan? and, second, was such 
contract void for lack of mutuality? The contract involved was in 
the form of a letter, written by the plaintiff to the défendant, and ac- 
cepted in writing by tlie latter, and is as f ollows : 

"July 1, 1910. 

"The Hayes Wheel Company, Jackson, Mlch. — Gentlemen: We make the 
following propo.sal for conduetlng the sale of your wheels: 

"We will undertake the sale of your wheels for automobiles, and power 
vehicles of ail kinds, for the entire United States, upon the following terms 
and conditions: 

"Commissions. — On ail orders received, accepted, and shipped by your 
compauy you will pay us S% of the net sales price charged on orders. 

"AU inquiries received by you are to be referred to us. Above commission 
shall be paid to us, our suceessors or assigns, by your company, its successors 
or assigns. On ail orders for said goods, accepted and shipped by you during 
the life of this contract, said commission is to be pald between the lOth and 
15th day of each month, for ail goods paid for during the preceding month. 
It is imderstood that commissions are to be paid on collections, no com- 
missions to be paid unless collections are made. 

"Crédits. — You are to accept ail risks and make ail collections on orders ac- 
cepted by you, it being understood that ail orders taken by us shall be sub- 
mitted for your acceptance. 

"Terms of S«i!e.^Selllng priée on ail wheels is to be quoted and governed 
by you, and we are to be immediately notlfied of ail changes in price and 
market conditions. 

"Advertisinfi. — You are to stand the expense of ail advertislng, should we 
mutually décide that such advertislng is necessary. AU advertising matter 
and letters sent out by you shall include the following: 'The American Dis- 
tributing Company, gales Agents, Jackson, Mich.' 

"Expcn^es.—Your company shall not be liable for any of our expansés 
whatsoever, except such as may be mutually agreed upon. Each party shall 
advertise as it sees fit, and nelther party shall be liable for any advertising 
expansés incurred by the other. 

"Samples. — You will furnish samples for test and Inspection whenever this 
Is found necessary. 
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"Life, of Contract. — It is understood that thls contract is made to cover a 
period of five ycars from the date of its acceptance by you. 

"ïhis proposai, when slgned by your company, Is to hâve the full force 
and effect of a duly executed contract. 

"Respectfully subraitted, The American Dlstributlng Company, 

"By Chas. G. McCutchen, Près. 
"Aecepted by Hayes Wheel Co., by 0. B. Hayes, Près." 

[1-3] 1. Section 1 of act 206 of the Michigan Public Acts of 1901, 
as amended by act 34 of the Public Acts of 1903, being section 9063 
of the Michigan Compiled Laws of 1915, provides that: 

"It shall be unlavvful for any corporation organized under the laws of any 
State of the United States, except the state of Michigan, or of any foreign 
country, to carry on its business in thls state, until it shall hâve procured 
from the secretary of state of this state a certificate of authority for that 
purpose. To procure such certiticate of authority every such foreign cor- 
poration or association shall comply with" certain requirements therein pre- 
scribed. 

Section 6 of this act, as amended by act 310 of the Public Acts of 
1907, being section 9068 of the Compiled Laws of 1915, is as follows : 

"No foreign corporation, subject to the provisions of thls act, shall be 
capable of makiug a valid contract in this state until it shall hâve fuUy com- 
piled with the requirements of this act, and at the time holds an unrevoked 
certificate to that effect from the secretary of state." 

Section 8 of the same act, as amended by act 310 of the Public Acts 
of 1907, being section 9070 of the Compiled Laws of 1915, provides 
that this act shall not — 

"be construed to prohibit any sale of goods or merchandise which would be 
protected by the rights of Interstate commerce." 

It is conceded that the plaintiff was not thus authorized to earry on 
business in Michigan at the time of the making of the contract in 
question. It is also conceded that upon the making of such contract 
the plaintiff established an office in the state of Michigan from which 
it carried on its business of securing orders from the entire country 
for the sale of the wheels manufactured by the défendant. Défend- 
ant urgently insists that the plaintiflf was at the time of the making of 
this contract a foreign corporation doing business within the state of 
Michigan, and that, therefore, it was subject to the provisions of the 
act just cited, and incapable of making the contract in question, which 
was therefore void. It is tirged by plaintiff that the making of this 
contract constituted a part of Interstate commerce, that such contract 
was therefore not prohibited by such act, and that, if such act does 
apply to such contract, the former is an attempt by a state Législature 
to regulate and obstruct Interstate commerce and is therefore to that 
extent contrary to the United States Constitution and void. Counsel 
for both sides hâve submitted able briefs, which hâve been carefully 
examined. 

It is, of course, well settled that only Congress can regulate Inter- 
state commerce, and that no state can under any guise enact législa- 
tion the effect of which is to obstruct or substantially burden such 
commerce. McCall v. People of the State of CaUfornia, 136 U. S. 
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104, 10 Sup. et. 881, 34 L. Ed. 391 ; Crutcher v. Commonwealth of 
Kentucky, 141 U. S. 47, 11 Sup. Ct. 851, 35 L. Ed. 649; International 
Text-book Co. V. Pigg, 217 U. S. 91, 30 Sup. Ct. 481, 54 E. Ed. 678, 
27 E. R. A. (N. S.) 493, 18 Ann. Cas. 1103; Heyman v. Elays, 236 
U. S. 178, 35 Sup. Ct. 403, 59 L. Ed. 527; Rosenberger v. Pacific Ex- 
press Co., 241 U. S. 48, 36 Sup. Ct. 510, 60 L. Ed. 880; Pennsylvania 
R. Co. V. Sonman S. C. Co., 242 U. S. 120, 37 Sup. Ct. 46, 61 E. Ed. 
188; Butler Bros. Shoe Co. v. United States Rubber Co., 156 Fed. 1, 
84 C. C. A. 167; United States v. Tucker (D. C.) 188 Fed. 741 ; Star- 
Chronicle Pub. Co. v. United Press Ass'ns, 204 Fed. 217, 122 C. C. A. 
489; Coit & Co. v. Sutton, 102 Mich. 324, 60 N. W. 690, 25 L. R. A. 
819; People v. Bunker, 128 Mich. 160, 87 N. W. 90; City of Muske- 
gon V. Hanes, 149 Mich. 460, 112 N. W. 1077; Fifth Avenue Library 
Society v. Hastie, 155 Mich. 56, 118 N. W. 727. If the contract in 
question cornes within the prohibition of the statute of Michigan thus 
invoked, there can, of course, be no doubt that such prohibition not 
only obstructs and burdens the making of such contract, but actually 
destroys it. It becomes, therefore, necessary to détermine whether the 
making of such contract was an act of interstate commerce. If so, it 
was beyond the power of the state to so prohibit it, and the statute 
in question can hâve no appHcation to such contract. It is clear that 
this contract contemplated sales of goods by the défendant in Michi- 
gan to purchasers in other states, on orders to be sent from such 
States into Michigan, and accepted in the latter state, such goods then 
to be shipped from Michigan to such other states. Any such sale con- 
stituted undoubtedly interstate commerce, and could not be affected 
by législation of the state of Michigan. Robbins v. Taxing District, 
120 U. S. 489, 7 Sup. Ct. 592, 30 E. Ed. 694; Brennan v. City of Ti- 
tusville, 153 U. S. 289, 14 Sup. Ct. 829, 38 E. Ed. 719; Butler Bros. 
Shoe Co'. V. United States Rubber Co., supra; United States v. Tuck- 
er, supra; Fifth Ave. Library Society v. Hastie, supra. Indeed, as 
has been already stated, such a sale is expressly excepted from the 
opération of the statute. 

It is, however, urged that this contract was not in itself a sale in 
interstate commerce, and did not directly involve commercial inter- 
course between the state of Michigan and another state, but was 
merely a business contract made within the state of Michigan, and 
therefore subject to the requirements of such state governing the va- 
lidity of contracts. I cannot agrée with this contention. It seems to 
me that counsel overlooks the fact that the very object of such contract 
was to provide for taking orders which would form part of transac- 
tions constituting interstate commerce, to' which the making of this 
contract was merely incidental. Being, therefore, so closely related to, 
and connected with, interstate commerce, the contract was, in my opin- 
ion, itself interstate commerce. In the language of the statute previous- 
ly quoted, it was "protected by the rights of interstate commerce." 
Butler Bros. Shoe Co. v. United States Rubber Co., supra; United 
States V. Tucker, supra ; McCall v. People of the State of Calif ornia, 
supra; International Text-Book Co. v. Pigg, supra; Eleyman v. Hays, 
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supra; Rosenberger v. Pacific Express Co., supra. As was pointed 
out by the Suprême Court in He^'Tian v. Hays, supra : 

"In the nature of things the protoctiou against the imposition of direct 
burdens upon the right to do interstate commerce, as ofteu pointed out hy 
this court, is not a mère abstraction, altording no real protection, but is 
jiraetical and substantial, and embraccs those acts whicli are neceasary to 
the complète enjoyment of the right protected. * * * It is not open to 
controversy tiiat substance, and not forni, c(jntrols in determluing whetlier 
a particular transaction is one of interstate commerce." 

In the language of McCall v. California, supra: 

"The object and effect of his soliciting agency were to swell the volume of 
business. * * * It was one of the 'means' by which the company sought to 
increase, and undoubtedly did increase, its interstate « ♦ * traffic." 

The rule was thus stated in United States v. Tucker, supra : 

"Neither a sale nor the place of sale and delivery is alone the test of in- 
terstate commerce, nor does traiisportation, altliough an adjunct esseutlal to 
commerce, constitute a transaction Interstate commerce. A sale, the par- 
ties to which are from différent states, when such sale iiecessarlly involves 
the transportation of goods, is a transaction of interstate commerce, whether 
the contract of sale be made in the one state or the other, or made before or 
after shipment. Every negotiatlon, initlatory aud intervening aet, contract, 
trade, and dealing between citizens of any state, or territory, or tlie District 
of Columbia, with those of another political division of the United States, 
which contemplâtes and causes such importation, whether it be of goods, per- 
sons, or information, is a transaction of interstate comniei'ce." 

The same question in effect was involved in the récent case of Rosen- 
berger V. Pacific Express Co., supra. In that case the Suprême Court 
had under considération a statute of the state of Texas imposing a 
state license tax of $5,000 annually on each place of business or agen- 
cy of every express company where intoxicating hquors were deUver- 
ed and the price collected on C. O. D. shipments. This statute was 
attacked as unconstitutional, on the ground that it unlawfully bur- 
dened interstate commerce in so far as it applied to C. O. D. agree- 
ments relating to shioments from outside of Texas to that state. The 
Suprême Court of Missouri held the statute constitutional. The Unit- 
ed States Suprême Court, speaking by Mr. Chief Justice White, re- 
versed the judgment, saying, among other things : 

"The interstate commerce which is subject to the eoutrol of Congress em- 
braces the widest freedom, including, as a iiiatter of course, the right to make 
ail contracts having a proper relation to tlie subject." 

Applying thèse rules ta the présent case, I am of the opinion that 
the contract in question had such a relation to the subject of interstate 
commerce that in itself it constituted such commerce, and that, conse- 
quently, it was not subject to the provisions of the Michigan statute 
referred to. If such statute were intended to apply to the making of 
such a contract, it would be to that extent unconstitutional and void. 
Inasmuch, however, as a statute should be construed, whenever possi- 
ble, in such a way as to make it constitutional, rather than unconsti- 
tutional, I think that this statute should be held not to be applicable ta 
this contract, which seems to be within at least the spirit of the clause, 
already quoted, excepting from the opération of such statute any sale 
2.50 i'.— 8 
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of goods or merchandise which would be protected by the rights of in- 
terstate commerce. United States v. Delaware & Hudson Co., 213 U. 
S. 366, 29 Sup. Ct. 527, 53 L. Ed. 836. As was said by the United 
States Suprême Court, speaking by Mr. Chief Justice White, in the 
case last cited: 

"It is elementary when t]ie constitutionality of a statute is assailed, If 
the statute be reasonably susceptible of two Interprétations, by oiie of which 
it woulcl be imconstitutional and by the other valid, It is our phiin duty to 
adopt tliat construction whicla will save the statute from constitutional in- 
flrmity." 

So construed, this statute must be held not to apply to the making 
of the contract in question. 

[4] Nor is the conclusion which I hâve thus reached affected by 
the fact that this contract, creating as it does a selHng agency for the 
entire United States, necessarily includes the state of Michigan, and 
therefore applies to' orders taken in accordance with its terms in such 
State. This is merely incidental to the main object of the contract, 
which was, as I hâve pointed out, the carrying on of opérations in in- 
terstate commerce. The fact, therefore, that some intrastate business 
might be included in the business done under the contract, would not 
change the essential character of such contract, nor render it the less 
a transaction in Interstate commerce. Crutcher v. Kentucky, 141 U. S. 
47, 11 Sup. Ct. 851, 2S L. Ed. 649. This contention must, therefore, 
be overruled. 

[5] 2. It is urged that the contract does not expressly impose any 
obligation upon the plaintiff, but only upon the défendant, and that 
therefore it is void for lack of mutuality. I hâve carefully considered 
this contention, but am unable to agrée with it. It will be noted that 
the contract took the form of a letter from the plaintiff to the défend- 
ant, in which the former made a "proposai for conducting the sale of " 
defendant's wheels. The plaintiff begins by declaring; 

'•We will undertake tlie sale of your wheels * * » for the entire 
United States upon the following ternis and conditions." 

The letter then provides for the payment of the commission men- 
tioned "on ail orders received, accepted, and shipped by" défendant. 
This clearly contemplated that plaintiff would at least "undertake" to 
secure and submit to défendant certain orders. Plaintiff also says : 

"It beîng understood that ail orders taken by us shall be submitted for 
your acceptance." 

This certainly implies an undertaking by plaintiff to take orders and 
submit them to défendant. That plaintiff regarded this letter as an of- 
f er, to become an agreement upon its acceptance by défendant, is 
shown by the concluding language, which is as f ollows : 

"It Is understood that this contract is made to cover a period of five 
years from the date of its acceptance by you. This proposai, when signed 
by your Company, is to hâve the full force and effect of a duly exeeuted con- 
tract." 

Plaintiff thus plainly expressed its désire to make a "contract" which 
should "cover a period of five years"; it being clearly the intention of 
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the plaintifï that when its "proposai" was signed by défendant, it 
should hâve the "full force and effect of a duly executed contract." 
It would seem, therefore, that when the défendant expressly indicated 
its acceptance of this offer, by writing upon the face of such proposai 
the words, "Accepted by Hayes Wheel Company, by C. B. Hayes, 
Président," the parties understood that they had entered into a bind- 
ing contract. Each must, therefore, hâve understood that both it and 
the other party were bound, by the ternis of such contract, to do cer- 
tain things. As was said in Ellis v. Dodge Brothers, 246 Fed. 764, 

C. C. A. , in which a contention somewhat similar to that of 

défendant hère was considered and overruled : 

"In disposlng of tins case we will proceed upon tlie assumption that when 
business men negotiate with each other, and rednce the resuit of thelr nego- 
tiations to writing, and speak of that which they exécute as an agreement 
between theniselves, that the purpose was to accompllsh somethlng. ïhe in- 
strument, if it is capable of such construction, will be so coustrued as to 
make ail of its parts consistent and effective." 

The object of this contract was undoubtedly the establishment of 
business relations between the plaintiff and défendant, under which 
the former would in good faith endeavor to secure ail of the orders 
reasonably possible for the wheels manufactured by the défendant and 
submit such orders to the latter for acceptance, for which services the 
défendant would pay the plaintiff the commission agreed upon, and 
this arrangement was to continue for the period mentioned. 

I am of the opinion that by the terms of this contract the parties 
must be held to hâve agreed impliedly, if not expressly, that plaintiff 
would exercise good faith and reasonable diligence in obtaining orders 
for submission to and acceptance by défendant during the term of the 
contract, and the contract, therefore, is not open to the objection that 
it lacks mutuality. Mueller v. Minerai Spring Co., 88 Mich. 390, 50 
N. W. 319; Emerson v. Pacific Coast & Norway Packing Co., 96 
Minn. 1, 104 N. W. 573, 1 L. R. A. (N. S.) 445, 113 Am. St. Rep. 603, 
6 Ann. Cas. 973 ; Baltimore Breweries Co. v. Callahan, 82 Md. 106, 
33 Atl. 460; W. G. Taylor v. Bannerman, 120 Wis, 189, 97 N. W. 918. 
Indeed, one of the défenses urged by défendant at the trial was based 
on its contention that the plaintiff had neglected its interests and by 
failure to use proper diligence and skill had deprived défendant of 
orders which should hâve been secured, and that for this reason de- 
fendant was justified in repudiating the contract. This question was 
submitted, under proper instructions, to the jury, which found in fa- 
vor of the plaintiff. I am satisfied that this contention is without 
merit, and it is therefore overruled. 

For the reasons stated, it f ollows that the motion must be denied. 
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Pétition of KURTZ BRASS BED CO. et al. 

In re MANUFAOTURERS' WHOI.ESAI.E FURA'IÏURE CO. 

(District Court, E. D. Michlgan, S. D. April 1, 1018.) 

No. 3576. 

1. Bankeuptct <S=>469 — ^Costs — Allowance. 

Banlîruptcy Act July 1, 1808, c. 541, § 2, subd. 18, 30 Stat. 545 (Comp. 
St. 1916, § 9586), declaring tliat tlie bankrui)t('y court is autliorized to tax 
costs whenever allowed by law, and rentier judgment against tbe un- 
successful party, etc., and against estâtes in proceedings in bankruptcy, 
and General Order No. 34 (89 Fed. xiii, 32 C. O. A. xxxiii), deelaring 
that wlien a debtor resists adjudication, and the court after hearing 
ad,1udges tlie debtor a bankrupt, tlie petitioning créditer sliall recover 
and be pald out of the estate tlie sanie costs that are allowed to a party 
recovering in a suit in equity, should be read together, and are merely 
declaratory of the gênerai powers of courts of equity, including bank- 
ruptcy c-ourts, over the allowance and apportionment of costs. 

2. Bankruptcy <g=>474^CouBTS — Costs — Petitioning Creditob. 

In View of the broad power of courts of equity over allowance of costs, 
a court of bankruptcy may allow costs against a credltor of the bankrupt, 
who cornes in and resists adjudication; the provisions of General Order 
No. 34, relating to allowance of costs out of tlie estate of a bankrupt 
resisting adjudication, not restricting the power of the court to assess 
costs against a créditer resisting such adjudication. 

3. BANKEurTCY <g=>474^CosTS — Cbediioe Resisting Adjudication. 

It is proper for the bankruptcy court to allow costs in favor of the 
petitioning creditors against a créditer who intervened and actively op- 
posed adjudication until nearly the close of the hearing, when the 
creditor's attoruey withdrew; it appearing that the créditer had re- 
ceived a large payment shortly before the flling of the involuntary péti- 
tion against Its debtor, and that it was to its interest to defeat the ad- 
judication. 

In Bankruptcy. In the matter of the pétition of the Kurtz Brass 
Bed Company and others to hâve the Manufacturers' Wholesale Fur- 
niture Company, a Michigan corporation, adjudicated a bankrupt. 
The Wolverine Furniture Company, a Michigan corporation, filed an 
answer opposing the adjudication. On objection to that portion of 
the order of adjudication which allowed costs against both the Wol- 
verine Furniture Company and the bankrupt. Objections overruled. 

Frank Lawhead and Arthur P. Hicks, both of Détroit, Mich., for 
petitioning creditors. 

D'iekma, Kollen & Ten Cate, of Holland, Mich., for opposing cred- 
itor. 

TUTTLE, District Judge. This matter is before the court on ob- 
jections by the Wolverine Furniture Company, a créditer of the bank- 
rupt, which joined with the bankrupt in opposing the involuntary pé- 
tition herein, and which now objects to the allowance of costs against 
it in the order of adjudication. 

Promptly upon the filing of the involuntary pétition by the peti- 
tioning creditors, the bankrupt, the Manufacturers' Wholesale Fur- 

<g:=>Fo.- other cases see san-.o topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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niture Company, filed its answer, denying the acts of bankruptcy 
charged, and on the same day the Wolverine Furniture Company, a 
Michigan corporation, also filed an answer in the cause, opposing the 
adjudication sought. In the latter answer, said company alleged that 
it had "a provable claim, to wit, a promissory note, for the sum of $4,- 
000 due March 24, 1917, against said Manufacturers' Wholesale Fur- 
niture Company," and by such answer said créditer denied the acts 
of bankruptcy alleged, and denied that the alleged bankrupt was in- 
solvent, and averred that the latter should not be declared bankrupt. 
This answer was verified by the secretary and assistant treasurer of 
the Wolverine Furniture Company. A few days afterwards, said 
Wolverine Furniture Company filed a pétition in the cause, alleging 
that "it is necessary on the part of the Wolverine Furniture Company 
that it examine the books, accounts, papers, and files of the said al- 
leged bankrupt, in order that * * * the Wolverine Furniture 
Company may properly présent its défense under its said answer," 
and praying permission to examine said books, accounts, and papers. 
Thereafter the hearing of the issues raised by the involuntary pétition 
and answers was referred to a master, who took testimony thereon, 
extending over a period of several weeks. At this hearing the Wol- 
verine Furniture Company was represented by counsel, who conduct- 
ed a vigorous défense, repeatedly making objection to the admission 
of évidence and raising several légal défenses. 

While the bankrupt was represented by its own counsel at this hear- 
ii^g'. yet the attorney for this opposing creditor was as active in car- 
rying on the défense as the attorney appearing for the bankrupt. An 
examination of the record, constituting over 1,000 typewritten pages 
of testimony, the briefs, and the report and supplemental report of 
the master, shows that the case was bitterly contested, and it does not 
appear that the opposing creditor was any less zealous in that regard 
than was the bankrupt itself, until nearly the close of the hearing, 
when counsel for said creditor refused to proceed further with the 
examination of witnesses or in attendance in court. After the filing 
of the master's report, and the supplemental report, in which he rec- 
ommended that an adjudication should be ordered in accordance with 
the prayer of the involuntary pétition, this court filed an opinion over- 
ruling the exceptions to the latter report, and directing that said report 
should be confirmed, and "an order of adjudication entered in accord- 
ance with the prayer of the pétition in bankruptcy herein, with costs 
to petitioning creditors against the bankrupt and said Wolverine Fur- 
niture Company." No appeal was taken from this order, but the op- 
posing creditor bas objected to the portion thereof directing costs 
against it, and this proceeding is brought for the purpose of modify- 
ing the order to that extent. Briefs bave been filed by petitioning 
creditors and by the opposing creditor, which hâve been carefully ex- 
amined. 

The questions involved in this proceeding seem to be : First, bas 
a bankruptcy court, on an involuntary pétition, jurisdiction within its 
discrétion to order costs against a creditor who has unsuccessf ully op- 
posed such pétition? Second, if so, should such costs on this pétition 
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be taxed against this opposing créditer? The amount or the items of 
costs properly taxable are not in question; the argument having beeft 
confined to the subject of the liability of the opposing créditer to 
costs. 

[1, 2] 1. By subdivision 18 of section 2 of the Bankruptcy Act, the 
bankruptcy court is authorized to "tax costs, whenever they are al- 
lowed by law, and render judgments therefor, against the unsuccess- 
ful party, or the successful party for cause, or in part against each of 
the parties, and against estâtes, in proceedings in bankruptcy." Gen- 
eral Order 34 (89 Fed. xiii, 32 C. C. A. xxxiii) is as follows : 

"In cases of involuntary bankruptcy, when the debtor resists an ad- 
judication, and the court, after tiearing. adjudges tlie debtor a bankrupt, the 
petitioning creditor shall recover, and be paid out of tlie esta te, the same 
costs that are allowed to a party recovering In a suit in equlty ; and if the 
pétition Is dismissed, the debtor shall recover llke costs against the petltioner." 

Thèse provisions must, of course, be read together, and are mere- 
ly declaratory of the gênerai power of courts of equity, including 
courts of bankruptcy, over the allowance and apportionment of costs. 
In re Chiglione (D. C.) 93 Fed. 186; In re Hines (D. C.) 144 Fed. 
147; In re Ward (D. C.) 203 Fed. 769; In re Wise (D. C.) 212 Fed. 
567; Clark-Herrin-Campbell Co. v. H. B. Claflin Co., 218 Fed. 429, 
C. C. A. . As was stated in the case last cited : 

"Power to award costs to the prevailing party, if it were not glven by the^ 
Bankruptcy Act, is inhérent in courts of equity." 

It is, of course, well settled that courts of equity hâve a broad pow- 
er over the allowance and apportionment of costs among parties to 
a suit. In the language of the court in the case of Kell v. Trenchard 
et al., 146 Fed. 245, 76 C. C. A. 611 : 

"In the fédéral practice in equity the glvlng or withholding of costs or the 
apportionment and division thereof is a matter within the discrétion of the 
court." 

Some stress is laid by the opposing creditor upon the language of 
General Order 34, already quoted, allowing the petitioning creditors, 
on contested objections to "be paid out of the estate" their costs, and 
it is urged that in such a case the petitioning creditor is confined to the 
estate of the bankrupt as the source of payment of his costs. I hâve 
already considered this contention, but am unable to agrée with it. It 
seems to me that the provision authorizing payment of such costs out 
of the estate of the bankrupt is merely cumulative, and not exclu- 
sive. Considered in accordance with the contention urged, this gên- 
erai order would clearly be inconsistent with subdivision 18 of sec- 
tion 2 of the Bankruptcy Act, already quoted, and with the gênerai 
power of the bankruptcy court, as a court of equity, to allow and ap- 
portion costs in accordance with a sound discrétion. 

Assuming that it was the intention of the Suprême Court in pro- 
mulgating the order in question to change the effect of the statute and 
rule referred to, and assuming, also, that this gênerai order could le- 
gally hâve that effect, the soundness of both of which assumptions it. 
is unnecessary to détermine, the language of General Order 34 clearly 
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contemplâtes, and is applicable to, the question of costs as between 
the petitioning creditor and the alleged bankrupt only. It will be noted 
that it is "when the debtor resists an adjudication" that the petition- 
ing creditor shall recover, "and be paid out of the estate," costs. If 
the pétition is dismissed, it is "the debtor" who may recover costs 
"against the petitioner." It seems to me that the purpose and eflfect 
of this pétition is merely to fix the rights of the petitioning creditor 
and the debtor as between themselves in such a case, and to expressly 
confer on each, if successful, the right to recover costs against the 
other. Of course, after the debtor bas been adjudicated a bankrupt, 
the allowance of costs against such debtor would be valueless, unless 
the petitioning creditor should bave recourse to the estate of the bank- 
rupt; and it is therefore not strange that such right should be clearly 
and expressly created by this provision. But to enlarge the effect of 
this language by implication, so as to deprive petitioning creditor of 
the right to recover costs to which he would otherwise be entitled, 
would, in my opinion, be contrary to the spirit of the General Order 
itself , inconsistent with the well-settled power of the court over costs, 
and inconsistent' with the gênerai purpose of the Bankruptcy Act, to 
conserve, so far as possible, the assets of bankrupt estâtes. Further- 
more, such construction of this provision would deprive a creditor, 
successfully opposing an involuntary adjudication, of the power to 
recover bis costs against the petitioning creditor, and thus take away 
from a litigant the well-established right of such litigant to the bene- 
fit'of the costs allowed hy law to the prevailing party. 

Such a construction ought not, in my opinion, to be adopted, unless 
manifestly required by language much more clear and positive than 
any provision thus far called to my attention. No case bas been cited, 
and I hâve not discovered any, in support of this contention. On the 
contrary, respondent invokes and relies on a case which seems to me 
to be adverse to such contention. This case is that of In re Carolina 
Cooperage (D. C.) 96 Fed. 604. In this case it was held that, when a 
creditor of an alleged bankrupt unsuccessfully contests an involuntarv 
adjudication, costs of petitioning creditor rendered necessary by the 
opposition against such creditor, may be taxed against the latter. It 
will be noted that such a holding necessarily rests upon the theory that 
General Order 34 is cumulative merely, because, if the right and lia- 
bility to costs in such a case are derived solely from this provision, 
no costs could be taxed against an opposing creditor, even if rendered 
necessary by the opposition of the latter. I am clearly of the opinion 
that this court bas power to order costs to petitioning creditor against 
a creditor of the bankrupt opposing the adjudication, and the conten- 
tion just considered must be overruled. 

[3] 2. In view of the attitude taken by this opposing creditor in ar- 
raying itself with the bankrupt and supporting the latter in its pro- 
tracted défense, and in view of the interest which such opposing cred- 
itor apparently had in preventing an adjudication, I know of no 
good reason why this creditor should not now pay its share of the 
costs rendered necessary by the joint action of itself and the bankrupt, 
and I am satisfied from the record that this opposing creditor rendered 
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able and effective assistance to the bankrupt in protracting the proceed- 
ings on the involuntary pétition and in delaying the adjudication. In 
view of the large indebtedness of the bankrupt to this créditer, and in 
view, also, of the receipt by the latter of a considérable payment on 
such indebtedness, shortly before the filing of the involuntary pétition, 
it is plain that such creditor was deeply interested in preventing the ad- 
judication sought. If the efforts of thèse two allied défendants had 
been successful, certainly each would hâve had a right to expect to re- 
cover its lawful costs against petitioning creditors and undoubtedly 
would hâve done so. The effect of the litigation bas been the depletion 
of the assets of the bankrupt estate to such an extent that it is doubt- 
ful whether unsecured creditors will obtain anything — at least, if ail 
of the costs are paid out of such estate. Under ail thèse circum- 
stances I can see no injustice in ordering respondent creditor to re- 
imburse petitioning creditors for its fair share of the taxable costs. 
It voluntarily became a party to the cause, and made a vigorous dé- 
fense, and should in equity accept the natural resuit of its own acts. 
It follows that the objections must be overruled, and the petition- 
ing creditors will recover their légal costs against the bankrupt estate 
and the opposing creditor jointly. As already pointed out, I hâve not 
been called upon to détermine, and hâve not considered, any question 
as to the items of costs properly so taxable. Any such question can be 
considered when it arises. 



ALÎj V. ALIj et al. 



(District Court, E. D. South Carolina. Mfireli .30, 1018. On Pétition for 
Rehearlng, May 27, 1918.) 

1. Limitation of Actions iS=o6(;{) — Application of Statute — Equity Suits. 

Code Clv. Prop. S. C. 1912, § 137, subU. 6, prescribing a slx-year limi- 
tation, does not apply to a suit to oancel a eouveyanee of South Carolina 
lands on the ground that the considération for the conveyance, whloh 
was the suppression of crlmlnal proeeedlngs, was illégal. 

2. JUDGMENT i©=>707 CONCLUSIVEKESS — PERSONS NoT PARTIES. 

Complainant to seeure a clalm of a bank against lier son, whlch It was 
recognlzed would furnlsh the basis of crlmlnal prosecution, conveyed a 
parcel of lier separate property to another son, who lu turn mortgaged it 
to the bank to seeure such clalm. Thereiipon, though complainant was 
not ousted from possession, the bank foreclosed its mortgage. Held that, 
as the bank was conversant wlth the circumstances of the transaction 
and falled to make complainant a party to the foreelosure proeeedlngs, 
complainant was not estopped thereafter to assert the Invalldlty of the 
transaction because she dld not actively intervene and resist foreelosure. 

3. Deeds <g=5l — Invalidity of Considération — Wiiat Law Govehns. 

The validity of a deed made in South Carolina, coverlng real property 
therein located, must be determlned according to the laws of that state. 

4. Deeds <g=373 — Considération — Compounding Felony. 

A conveyance of South Carolina lands, executed in that state and iii- 
teiided to prevent the Institution of a criminal prosecution against a child 
of the grautor, is based on an illégal considération according to the laws 
of that state, and is voldable. 

©=5For other cases see same topic & KEY-NUMBBK in ail Key-Numbered Digests & Indexe» 
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6. Deeds ©=73— Invalidity — Compounding Felony. 

Where a mother conveyed land, whlch was part of her separate prop- 
erty, to oiie son, wlio niort^^aged it to seeure a bank upon a claiin agaliist 
another son, wlilch claim, if recognized by the parties, would serve as a 
basis for criminal proceedings against such son, and the bank was reason- 
ably charged with knowledge that the motive aetuating the mother was 
to prevent the prosecution, the conveyance is voidable on the ground ot 
the illegallty of the considération, helng really one to stlflo a criminal 
prosecution, whlch contracts are always voidable. 

6. Vendob and Purciiaseu ©=3244 — Bona I?iue Purciiase — Evidence. 

In a suit to set aslde a conveyance on the ground that the considération 
was talnted with Illegallty, because the real purposc was to prevent the 
institution of criminal proceedings against the grantor's son, évidence helil 
to show that the défendant bank, the benehciary of the conveyance, was 
chargeable with knowledge that the motive aetuating the grantor in 
maklug the conveyance was to save her son from prosecution. 

7. Deeds <®=77 — Compoundikg Felony — Relief to Parties. 

While there is a large class of cases holding that, in case contracts are 
invalld on account of illegallty of considération, the courts will leave the 
parties where thcy tlnd them, yet where a mother, to save her son froni 
criminal i)rosecutlon, conveyed her land to another, who mortgaged it 
to a bank, whlch had a claim against hlm, and the mother remained in 
possession of the land after her conveyance, and even after the bank's 
foreclosure of its mortgage, a court of equity will set aside the con- 
veyance. 

On Pétition for Eehearlng. 

8. Evidence <g=>580 — Admissirility — Te.stimony in Former Action. 

Wher(> complainant conveyed a parcel of her separate property to one 
son, and ho mortgaged it, évidence heard in the mortgage foreclosure suit, 
to whlch complalnant was not a party, is inadmissible against her. 

9. Judgment ©=3707 — Consent Decbee — Eefect as to Thikd Peksons. 

As the foreclosure deeree was by consent, and was practically nothlng 
more than a contractual matter between the parties, no judicial conclu- 
sions, elther of fact or law, belng found by the court, it Is of no force 
against complainant, so far as determinlng any rights of hers Is concerned. 

10. Deeds ©=o77 — Invalidity — Riqiit to Contest — "Executed Contract." 

An "executed contract" is one which has been so entirely performed by 
both parties that nothing remains to be done by elther; hence a convey- 
ance by complalnant to one son, who mortgaged the premises to défend- 
ant, is not an executed contract, where complainant remained in posses- 
sion, and she may attack the conveyance on the ground that it was made 
to stlfle a criminal prosecution against another son. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Executed Contract.] 

In Equity. Bill by T. Gertrude Ail against Harry W. Ail and the 
National Bank of Savannah. Deeree for complainant. 

James A. Willis, of Barnwell, S. C, John W. Vincent, of Hampton, 
S. C, and C. Carroll Simms, of Barnwell, S. C, for plaintiff. 

McCullough, Martin & Blythe, of GreenviUe, S. C, and Garrard & 
Gazan, of Savannah, Ga., for défendants. 

SMITH, District Judge. This is a proceeding of an équitable char- 
acter, originally instituted in the court of common pleas for Barn- 
well county on January 4, 1917, and removed from that court to this 
court by the défendant, on the ground that there was a separable con- 

«sssFor other cases see same toplc & KEY-NUMBBR in ail Key-Numberea Digests & Indexes 
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troversy between the complainant, T. Gertrude Ail, a citizen of South 
Carolina, and the défendant the National Bank of Savannah, a citi- 
zen of Georgia. The défendant the National Bank of Savannah has 
duly answered in this court, the testimony has ail been taken upon 
the issues in the cause, and the cause, being ripe for a hearing, has 
been heard; counsel for both sides having appeared and been heard. 
The facts are as follows: 

One John E. Ail, the son of the plaintiff, T. Gertrude AU, who had 
been carrying on business in the city of Savannah, was in August, 1910, 
very heavily indebted to the défendant the National Bank of Savan- 
nah. This indebtedness had been contracted by John E. Ail, who was 
carrying on business, together with his father, J. H. C. Ail, under the 
firm name and style of J. H. C. Ail & Son. A large part of the indebt- 
edness due by the firm of J. H. C. AU & Son or John E. Ail to the Na- 
tional Bank of Savannah had been contracted under circumstances 
which were stated to involve the élément of criminal liability on the 
part of John E. AU. According to the testimony John E. Ail had pro- 
cured from the bank a large loan on the faith of the pledge of bills of 
lading covering what purported to be a large number of baies of cot- 
ton, but which were in fact baies of what are commonly known as lin- 
ters ; that is, a cotton product of a very inferior and cheap sort, which 
is distinguished by the word "linters," as against cotton, and the loss 
of the bank by reason of this alleged fraudulent misrepresentation 
was very large. The action of John E- Ail in this matter seems to 
hâve been considered by John E- Ail himself, and by his father, moth- 
er, and brothers, and also by the bank officiais and the bank counsel, 
as being one which subjected him to criminal prosecution and con- 
viction. 

Under thèse circumstances suggestion seems to hâve been made to 
the complainant herein, T. Gertrude Ail, through her husband or sons, 
brothers of John E. AU, to give some security out of her own sep- 
arate property to the bank in order to stop ail criminal prosecution. 
At any rate, at conférences held by the bank officers and Mr. Gazan, 
the bank's counsel, with John E. AU, and his brother, Percy AU, the 
suggestion was made by one of the latter that some money or security 
for the bank might be obtained through the mother of John E. AU. 
Thereupon Mr. Jacob Gazan, one of the attorneys for the défendant 
the National Bank of Savannah, went to AUendale, the résidence of 
Mrs. AU, and had an interview with J. H. C. AU, the father, and his 
wife, the présent complainant, T. Gertrude AU. There is a conflict 
of testimony as to what passed at that interview, but the resuit was 
that Mr. Gazan understood that Mrs. AU agreed to exécute a mort- 
gage on the property to secure $15,000 of John E. AU's indebtedness 
to the bank, and returned to Savannah and prepared notes to the ex- 
tent of $15,000 to be signed by Mrs. T. Gertrude AU, together with 
her mortgage on the premises referred to in the bill of complaint, 
taken to secure those notes. Mr. Gazan then sent those papers back 
to the Ails, at AUendale, for exécution; but the Ails declined to 
exécute them until the papers were submitted to Mr. J. O. Patterson, 
a lawyer in Barnwell, and thereupon Mr. Gazan again left Savannah 
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and went to Barnwell, where he met Mr. Ail in the office of Mr. Pat- 
terson. 

The resuit of the submission to Mr. Patterson and the discussion 
was that the method adopted to carry out the plan of giving to the 
hank the benefit of any property Mrs. Ail consented to give was that 
she should convey what was called the "river plantation," as de- 
scribed in the bill of complaint herein, to another son by the name of 
Harry W. Ail, and that Harry W. Ail should then exécute the mort- 
gage to the bank, thus avoiding any claim against Mrs. AU over the 
value of the land mortgaged. This plan was carried out. Mrs. T. 
Gertrude AU executed the deed of conveyance of the property to 
her son, Harry W. AU, and Harry W. AU, having that deed of con- 
veyance made to him, then went to Savannah and executed notes to 
the National Bank of vSavannah for $15,000, and gave a mortgage of 
the property conveyed to him by bis mother to secure those notes, 
under an agreement that the bank would give him $15,000 for those 
notes, which he would immediately apply on account of the indebted- 
ness of John E. AU to the bank. This was ail carried out. The notes 
and mortgage were executed and delivered in Savannah to the bank. 
The check for $15,000 was given to Harry W. AU, which he imme- 
diately, in the présence of the counsel for the bank, indorsed back to 
the National Bank of Savannah. The resuit of ail thèse papers was 
that the bank parted with no money at ail, but that it obtained the 
benefit of the security to the extent of $15,000 on this property of Mrs, 
AU to secure that much of the indebtedness of John E. AU to the bank. 
In addition, the mortgage as executed was not only to secure this 
Îpl5,000, but purported to secure also ail other indebtedness of J. H. 
C. AU & Son to the bank. The bank and its counsel had fuU knowl- 
edge of ail thèse facts, that is, the method taken for making this 
mortgage, and that the money, when paid to Harry W. AU, was in 
pursuance of a prior understood agreement that he would immediately 
deliver the check back to the bank to be credited on the indebtedness 
of John E. AU. 

Thereafter, Harry W. AU having defaulted in payment of the 
notes, the bank instituted proceedings of foreclosure in this court for 
foreclosure and sale of the property. To thèse proceedings Harry W. 
AU was the sole défendant; Mrs. T. Gertrude AU not being made a 
défendant to those proceedings. Those proceedings went to decree 
of foreclosure and sale, and under the decree of foreclosure the prop- 
çrty was put up for sale and bought in by the National Bank of Sa- 
vannah. From ail the testimony it appears as if the possession of the 
plaintiff, T. Gertrude AU, to' the land bas never really been disturbed ; 
that she has remained ever since, and now is, in the same possession 
of the property that she had at the time she executed the deed of con- 
veyance to her son Harry W. AU. 

The complainant has now instituted thèse proceedings, alleging that 
the deed of conveyance executed by her to her son Harry W. AU 
was illégal, nuU, and void, as having been made without considération, 
or rather made for an illégal considération, viz., in order to prevent 
the criminal prosecution of her son John E. AU, and that the bank 
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was fully aware of the circumstances, and took the mortgage and pur- 
chased at the foreclosure sale with full knowledge that the mortgage 
given to Harry W. AU was given on land which had been conveyed to 
Harry W. Ail for an illégal considération by the plaintiflf; the con- 
veyance to Harry W. AU being only part of the plan ta mortgage 
the land to the bank. The National Bank of Savannah, tlie défendant, 
dénies that it ever made any threats or représentations for the purpose 
of having the deed and mortgage executed, and allèges that the deed 
of the plaintiff and the mortgage of Harry W. Ail were made solely 
for the purpose of enabling John E. Ail to make a payment on 
his indebtedness to the défendant. 

[1,2] The défendant the National Bank of Savannah sets up fur- 
ther that the complainant, having failed to intervene in the foreclosure 
proceeding against the défendant Harry W. Ail, is now estopped from 
bringing a proceeding to annul the deed made by her for illégal pur- 
pose, and that the plaintiff is also barred by the statute of limitations 
(Code Civ. Proc. 1912, § 137, subd. 6), inasmuch as this proceeding 
was not commenced within six years from the date of the deed. In the 
opinion of the court the défense of the statute of limitations and the 
défense of estoppel for failure of the complainant herein to intervene 
in the foreclosure suit are not vvell founded. The statutory period 
of six years prescribed by the Code of Procédure of South Carohna 
does not apply to équitable proceedings on a claim of the présent 
character, and there was no obligation on the part of the complain- 
ant, T. Gertrude Ail, actively to intervene, and cause herself to be 
made a party to' the foreclosure proceeding against Harry W. Ail, 
when the bank, fully aware of ail the circumstances, had failed to 
make her party défendant. 

[3, 4] The true issue is as to whether, under the circumstances of 
this case, the considération operating to make Mrs. T. Gertrude AU 
exécute the deed to her son Harry W. AU was an illégal considération. 
As ail the proceedings were inter partes, and the bank was aware 
of ail that was done, it does not stand in any wise in the position of 
a third party claiming the benefit of having parted with value without 
notice. The question is whether or not the considération was invalid, 
because illégal, and then whether the bank is bound by any illegality 
existing in the présent case. There is no doubt that at law a contract 
or payment made by a third party for the purpose of compounding 
a felony, or of stopping the criminal prosecution of another, constitutes 
a contract which is voidable. The ground upon which it is voidable, 
however, according to the adjudicated cases is based upon two sep- 
arate reasons : 

First, a large class of cases places it upon the effect of duress ; 
that is to say, that it is voidable, because it is a contract obtained under 
duress of actual compulsion, or of duress per minas. The making of 
a note for the payment of a sum of money, or the mortgage of a 
pièce of land by a third person on behalf of one who is at the time 
in prison under a criminal charge, or under threat of criminal prose- 
cution for the purpose of procuring his release, or of stopping the prose- 
cution, or of compounding the crime, is declared to be made under a 
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species of duress, and to be voidable. The claim of duress is not lim- 
ited to the party charged himself, but is extended to persons standing 
in a position near and dear to him, such as that of a husband to a 
wife, a parent to a child, a brother to a sister, or any one standing 
in such close relationship that in the opinion of the court the grief 
and appréhension of what is likely to fall upon one near and dear 
to them would deprive them of the free action of the mind. In thèse 
cases much dépends upon wliat is termed the sufficiency, or the exist- 
ence, of the duress, and the mère fact of giving an obligation or 
security under such circumstances has not alvvays been held sufficient 
to avoid a contract. The court has reserved to itself the right of de- 
termining under the circumstances of the case whether or not there 
was such a duress as impaired or affected the free action of the con- 
tracting party. 

Second, there is a large class of cases, however, which places 
the invalidity of the contract upon another ground, that is, upon 
the ground of the contract being illégal in itself as against public 
policy. It is put in the same class as contracts made for the purpose 
of compounding a felony, which are unlawful in themselves, as being 
against public policy. A similar class exists in cases of contracts 
vtoid for usury, or where the considération is the permitting of illicit 
sexual relations, or any class where the considération is held as void 
as against public policy or morals. In such cases there is no question 
of duress existing, but the whole question is whether a contract under 
the circumstances was one forbidden upon the grounds of public 
policy. Such last class appears to be the one including cases like the 
présent under the law of the state of South Carolina. According to 
the adjudicated cases in that state, it is not a question of duress, but 
a question of the illegality of the considération of the contract. It 
seems clearly decided that a contract made by a third party for the 
purpose of preventing the criminal prosecution of another is illégal, 
null, and void as against public policy. Corley v. Williams, 1 Bailey 
(S. C.) 588; Williams v. Walker, 18 B. C. 583; Groesbeck v. Mar- 
shall, 44 S. C. 543, 22 S. E. 743; Bleckley v. Goodwin, 51 S. C. 362, 
29 S. E. 3 ; Bankhead v. Shed, 80 S. C. 253, 61 S. E. 425, 16 L. R. A. 
(N. S.) 971, 15 Ann. Cas. 308. 

The deed made by Mrs. Ail is a South Carolina contract executed 
by her in South Carolina, and covering real estate situated in the 
state of South Carolina, and is therefore subject to construction ac- 
cording to the laws of South Carolina, and in the opinion of the court, 
if the considération moving Mrs. Ail in the exécution of this deed was 
that of preventing a criminal prosecution to be instituted against 
her son John E. Ail, the considération was illégal. 

[5j 6] As to whether or not this considération was the one moving 
Mrs. T. Gertrude Ail would not appear to be open to much question, 
so far as the testimony on behalf of the plaintiff is concerned, for, 
according to the testimony of herself, her husband, and her sons, 
she was induced to make the conveyance under the appréhension that, 
unless she did so, her son John E. Ail would be subjected to criminal 
prosecution. There is no sufficient testimony in contradiction to show 
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that the moving cause to her was any désire tnerely to pay her son's 
debts. The value of the property seems to hâve been much less than 
sufficient to pay ail the debts, and there is no évidence that she was 
actuated by any hope that by making a sacrifice or stripping herself 
she could free her husband and son of debt. Something more than 
this, however, appears to be requisite ; that is, whatever the consid- 
ération moving Mrs. Ail, was the National Bank of Savannah in any 
wise a party to or cognizant of it? 

On this point there is express and flat conflict of testimony. J. H. 
C. AU, the husband of the complainant, and her son, Percy Ail, testify 
explicitly that Mr. Gazan, the attorney for the National Bank of 
Savannah, told them that they were going to prosecute John E. AU 
criminally for obtaining money under false prêteuses, and Mr. Percy 
Ail also testifies that he had been sent for to meet Mr. Gazan and 
the cashier of the National Bank of Savannah at their ofhce, and 
that then and there he was told that his brother John E- Ail was short 
a considérable sum of money, and that they intended to institute crim- 
inal proceedings against him, and that unless something was done 
immediately prosecution would begin. This Mr. Gazan as explicitly 
dénies, and dénies that he ever at any time discussed or made men- 
tion of any intended criminal prosecution of any kind against John 
E. Ail. The circumstances of the case appear to show, however, that 
Mrs. Ail had no reason whatsoever for permitting this mortgage to be 
given to the bank, unless either to make a payment on account of lier 
son's debt, by adopting it herself to that extent, or to give this security, 
so as to save him from criminal prosecution, and there appears, also, 
to hâve been some discussion about the matter, for Mr. Gazan tes- 
tifies that, at the second meeting between Mr. Gazan and the Ails in 
Barnwell, the elder Ail, J. H. C. Ail, said that before he closed the 
matter he wanted a writing that there would not be any prosecution 
of his son, to which Mr. Gazan answered that he had never discussed 
prosecution with any one, and that, if that was the attitude of Mr. 
Ail, they would stop where they were. It is difficult exactly to un- 
derstand this, for in efïect the bank was obtaining security for a 
debt for which it possessed no security; they were obtaining some- 
thing for nothing, and to stop right there was to stop upon some 
proposition that the bank was to obtain something; so it would ap- 
pear that there was in the minds at least of the parties an idea that 
there was involved with this matter some question in connection with 
the criminal liability of John E. AU. The cashier of the bank at the 
time, Mr. Bloodworth, and Mr. Garrard the other member of the 
firm of Garrard & Gazan, the counsel for the bank, in their testimony 
make it appear that at the time and prior to the exécution of the 
deed by Mrs. AU, and prior to Mr. Gazan's trips to AUendale and 
BarnweU, the officers of the bank were under the belief that John 
E. AU had committed an offense for which he could be prosecuted 
criminally. The parties connected with the transaction seem to hâve 
ail had the knowledge and belief that the acts of John E. AU in his 
dealings with the bank subjected him to a criminal prosecution. 

Testing the case from the testimony for the bank itself, and assum- 
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ing that, as testified by Mr. Gazan and Mr. Bloodworth, no threat 
or intimation, direct or indirect, was made by any of the bank offi- 
ciais, or any of their counsel, to Mrs. Ali, or any of the Ails, that 
unless some payment was made John E. Ail would be prosecuted crim- 
inally, yet the knowledge that such prosecution was possible was in 
the minds of ail, and in that state of mind of ail parties the ofScers 
of the bank took an active, not a merely passive, part in procuring the 
conveyance from Mrs. Ail. From another circumstance it does ap- 
pear that the officers of the bank took an active part in arranging the 
procuring of the security. According to the notes and mortgage as at 
first prepared by Mr. Gazan to be signed by Mrs. AU, and which were 
in pursuance (according to Mr. Gazan's testimony) of Mrs. All's un- 
dertaking to secure $15,000 of the indebtedness of J. H. C. AU & 
Son, and which $15,000 represented the entire amount to which ac- 
cording to bis testimony Mrs. AU was wUling to go in mortgaging 
the place; yet when the deed was made to Harry W. AU, although 
that was made as a method of carrying out what Mrs. AU was under- 
stood to be willing to do, Harry W. AU, in Savannah, having this 
deed in his possession, in the papers prepared by the counsel of the 
bank, executed a mortgage to secure not only this $15,000, but also 
the entire indebtedness of J. H. C. AU & Son to the bank; so [as 
that, when the mortgage was foreclosed, it was not foreclosed to 
subject the land to the payment of $15,000, but to subject it to the 
payment of $28,681.22, which, with interest, amounted at the date of 
the decree of sale to $39,728.26. 

There are two questions of légal and équitable import to be con- 
sidered in this matter. One is whether the requirement and rule of 
public policy makes a contract given or considération paid, which is 
brought about by the appréhension in the mind of the grantor that, 
unless the contract be made or the considération be paid, a criminal 
prosecution will be instituted — is that alone sufficient to invalidate 
the transaction? This would mean, if carried to its logical extrême, 
that whenever an obliger bas paid or contracted to pay under circum- 
stances which rendered him or another liable to criminal prosecution 
if no such action was taken, then no contract given by any one for 
the purpose of assisting another by paying or securing a part of his 
debt could be given when a criminal liability existed in the incurring of 
the debt, except with the possibility that it might be thereafter de- 
clared to be void for illégal considération. Suppose the case of the 
défalcation by an employé, although the employer might not intend 
or wish any criminal proceedings, although he might be even willing 
to stand the loss rather than subject his guilty employé to punish- 
ment, yet nevertheless, if stung or moved, either by mortification or 
affection for the person through whom the défalcation occurred, some 
friend or relative of the defaulting party may désire to make good 
the loss; must the original creditor refuse to receive any such security 
or payment because he can only receive it at the risk of being there- 
after compelled to cancel or ref und if the considération was an illégal 
one? The argument ab inconvenienti is very strong against the law 
intending any such conclusion. 
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On the other hand is the argument that the contract in such cases 
falls in the category of contracts and considérations forbidden from 
motives of high public policy. It falls in the same category as usurious 
contracts, or contracts based upon unlawful considérations, such as 
illicit sexual relations, or doing any other act forbidden by law, which 
are sometimes voidable contracts even in the hands of third parties. 
The objection may not be to the existence of duress, improper in- 
fluence, or oppression in any particular case. It is to the possibility 
of the misuse the permitting of such contracts may lead to. The 
duress may be potent, and yet so subtle, indirect, and concealed, as 
emanating from the party benefiting, that it may be impossible to 
establish it, and unless the rule be a gênerai one, that the contract it- 
self be invalid from public policy, the contract would be effective, 
although well within the rule of public réprobation. 

The law for its own purposes, independent of the position of the 
individual, déclares that the appréhension and fear of criminal pro- 
ceedings and punishment should not be permitted to act knowingly, 
directly or indirectly, for the purpose of extorting or inducing pay- 
ments or contracts in order to prevent such prosecution; that tiie 
mère circumstance of such a considération like the élément of usury 
in a contract will so taint the whole transaction as to make it illégal 
and unenforceable. Whilst it may be very commendable and proper 
from every moral point of view that a relation, a father or a mother, 
should be willing to strip themselves bare to conceal the disgrâce of 
a son, yet is it in a correct view of the law proper that such a sac- 
rifice as should from public motives be permitted when it may stifle 
the prosecution of a criminal and entail the pauperization and the be- 
coming a pubHc burden of one, in order to shield another from pun- 
ishment ? 

In considering the matter a mass of décisions of the varions states 
bave been gone over, which for this decree need not be hère referred 
to. Those that place the rule upon the ground of duress as it may 
exist in each particular case need not be considered, under the law in 
South Carolina that the contract is void not because procured by 
duress, but because of the illegality of the considération on grounds 
of public policy. The reason for its illegality is rather figuratively 
stated in Collins v. Blantern, 2 Wils. C. P. 347 : 

"Thls is a contract to tempt a man to transgress the law, to do that which 
is injurions to the eommnnity. It is vold by the common law ; and the 
reason why the common law says such contracts are void is for the public 
good. You shall not stlpulate for iniqulty. AU writers upon our law agrée 
in this: No polluted hand shall touch the pure fountains of justice." 

The meaning of which, according to modem practical jurisprudence, 
is that no one knowingly deriving a benefit in the way of an obligation 
to him given by another, under circumstances prohibited by public 
policy as injurions to the common weal, will be permitted to enforce 
that obligation in a court of justice. The décision that on ail principles 
of reason seems to the court to lay down the proper rule is the Eng- 
lish case, which was first decided by the Chancelier below and report- 
ée under the style of Bayley v. Williams in 4 Giff. 658. It was car- 
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ried on appeal before the law lords in the House of Lords, and re- 
ported as Williams v. Bayley, L,. R. 1 H. L. 200 (6 English Ruling 
Cases, 455). The opinions were delivered by the Lord Chancellor 
(Lord Cranworth), Lord Chelmsford, and Lord Westbury, ail good 
lawyers and judges. The case as stated in the syllabus is as fol- 
lows: 

"A son earried to bankers, of whom he, as well as hls father, was a cus- 
tomer, certain promissory notes with hls father's name iipon tlieni as in- 
dorser. ïhese inclorsements were forgeries. On one occasion the father's at- 
tention was called to the fact that a pmmissory note of hls son, \\'ith hls 
(tho father's) namo on it, was lying at the baukers' dlshonored. He seemed to 
hâve communieated the fact to the son, who Inimediately redeemed it; but 
there was no direct évidence to show whether tlie father did or did not really 
nnderstand the nature of tlie transaction. The fact of the forgery was 
afterwards dlscovered; the son did not deny It; the banlcers insisted (thougli 
without any direct threat of a prosecution) on a settlement, to whlch the 
father was to be a party ; he consented, and executed an agreeraent to make 
an équitable mortgage of hls property. The notes, wlth the forged indorse- 
ments, were then delivered up to him. Held, that the agreement was invalld. 

"A father, appealed to under such olrcumstances to take upon himself a civil 
llabllity with the knowledge that, unless he does so, his son will be exposed to 
a crimlnal prosecution, wltli a moral certainty of a conviction, even though 
that Is not put forward by any party as the motive for the agreement, Is not a 
free and vohuitary agent, and the agreement he makes under such circum- 
stances is not enforceable in equlty." 

The opinion as delivered by Lord Westbury contains much that is 
directly applicable to the présent case, viz. : 

"There are two aspects of thls case, or rather two points of view, in which 
it may be regarded. One of them is; Was the plaintlfC a free and voluntary 
agent, or did he give the securlty in question under undue pressure exerted by 
the défendants: That regards the case with respect to the plaintlfC alone. 
The second question regards the case with référence to the défendants alone. 
Was the transaction, takeu independently of the question of pressure, an 
illégal one, as being contrary to the seltled rules and princlples of lawV" 

The évidence showed that the bankers knew that the son of Bayley 
had committed a forgery for which, when convicted, the punishment 
was transportation for life; that ail parties were conscious of that 
fact, although the bankers and their solicitors expressly disclaimed 
considering any matter of criminal prosecution, and declared they 
could not be parties to compounding a felony. Lord Cranworth, the 
Chancellor, was of opinion that the agreement was void on both ques- 
tions, both as in effect having been procured from a father under the 
duress of f ear for his son and because : 

"I do not thlnk that a transaction of that sort would bave been légal, even 
if, instead of being forced on tlie father, it had been proposed by him and 
adopted by the bankers." Now, is the agreement in question, "or is it not, 
one the object of which is to stifle a criminal prosecution? If there be any 
case in whlch that character can be properly given to an agreement, I thlnic 
thls is such a case, and therefore in my opinion the decree Ibelow] is per- 
fectly right." 

Says Lord Westbury on the first question : 

"The bankers admit, most clearly and dlstinctly, that they ail knew it was 
a case of transportation for life. It is perfectly clear that they did not pre- 
250 F.— 9 
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tend that the father was liable. What remalned, then. as a motive for the 
fatber? The only motive to Induce hlm to adopt tlie debt was ttie hope 
that by so doing he would relieve his son from the inévitable conse<3uences 
of his crime. The question, therefore, my Lords, is wliether a father, ap- 
pealed to under such circunistanees to talie upon himself au aniount of 
civil liability, with the lînowledge that, unless he does so, his son will be ex- 
posed to a criminal prosecution, with the certainty of conviction, can be re- 
garded as a free and voluntary agent. I hâve no hésitation in saying that no 
man is safe, or ought to be safe, vvho takes a security for the debt of a 
félon, from the father of the félon, under such eircmnstances. A contract to 
give security for the debt of another, vk-hich is a contract witliout consid- 
ération, is, above ail things, a contract that should be based upon the free 
and voluntary agency of the indlvidual who enters into it. But it is clear 
that the pov/er of considering whether he ought to do it or not, whether It is 
prudent to do it or not, is altogether taken away from a father who is 
brought into the situation of either refusing, and leaving his son in that 
perlions condition, or of taking on himself the amoimt of that civil obliga- 
tion. I hâve, therefore, my Lords, in that view of the case, no difflculty in 
saying that, as far as my opinion is concerned, the security given for the debt 
of the son by the father under such circumstances was not the security of a 
man who acted with that freedom and power of délibération that must un- 
doubtedly be considered as necessary to validate a transaction of such a de- 
scription." 

And on the second question: 

"My Lords, there remains the other aspect of the case, M'hich is this: Was 
the transaction, regarded independently of pressure, an illégal one, as being 
contrary to the settled rules and principles of lawV" 

And he proceeds, af ter stating the facts : 

"Now, such being the nature of the transaction, iny Lords, I apprehend the 
law to be this, and unquestionably it is a law dietated by the soundest consid- 
érations of policy and morality, that you shall not make a trade of a felony. 
If you are aware that a crime bas been committed, you shall not couvert that 
crime into a source of profit or beneflt to yourself. But that is the position 
in which thèse bankers stood. Tliey knew well, for they liad before them the 
coufessing criminal, that forgeries had been committed by the son, and they 
converted that fact into a source of beneflt to themselves by getting the 
security of the father. Now, that is the principle of the law and the policy 
of the law, and it is dietated by the highest considérations. If men were 
permltted to trade upon the knowledge of a crime, and to couvert their privi- 
ty to that crime into an occasion of advantage, no doubt a great légal and 
a great moral offense would be committed. And that is what, I apprehend, the 
old rule of law intended to convey when it embodied the principle under words 
which hâve now somewhat passed into désuétude, namely, 'misprision of 
felony.' That was a case when a man, instead of performing his public duty, 
and giving information to the public authorities of a crime that he was 
aware of, concealed his knowledge, and rather converted It into a source of 
émolument to liimself. It is impossible, therefore, if you look at this matter 
wholly independently of the question of pressure, and confine your attention 
to the act of the bankers alone, not to come to the conclusion that a great 
dellctum was committed when the transaction is viewed simply with référence 
to the course which they took. 

"I asked, in the flrst place, were you not well aware that thèse bills were 
forgeries? That is perfectly true. Did you not obtain an additional advan- 
tage and benefit — in fact, the payment of your debt — by trading with thèse 
bills? That is undouhtedly true. Were you not very well aware that, when 
you so traded with thèse bills, you would either prevent the possibility of a 
prosecution, or render the possibility of a prosecution so remote, that It could 
hardly be expected to succeed? That was tbe inévitable conséquence. But 
If a man does an act which is attended necessarily with an inévitable conse- 
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quence, he inMst be talc en in law to hâve foreseen tliat conséquence, and, In 
point of fact, to hâve deliberately intended that it should be the resuit of his 
action. Hère you hâve thèse bankers violating that raie of poUcy, and that 
rule of justice and morality, by using tliese forged bills to ex tort from the 
father a security which he was not liable for, they giving up the bills, and 
thereby violating their duty, and placing the parties in a situation in whicli 
the de'mands of public justice could not by any possibility be complied with. 
My Liords, I regard this as a transaction which must necessarlly, for pur- 
poses of public utility, be stamped with invalldity, because it is one which 
undoubtedly, in the first place, is a departure frora what ouglit to be the 
principles of fair dealing between man and man, and it is also one which, 
if such transactions existed to any considérable extent, would be found pro- 
ductive of great injury and miscbicf to the community. I tliinlv, therefore, 
that the decree which has been made in this case is a pert'ectly correct decree." 

The principles of the décision in Williams v. Bayley were recognized 
and foUowed by the United States Circuit Court of Appeals for the 
Second Circuit, December 15, 1908, in the case of In re Lawrence, 166 
Fed. 239, 92 C. C. A. 251, where it was held that, if it could be infer- 
red from the circumstances of the case that there was an implied agree- 
ment not to prosecute, notes and securities given even in part for such 
considérations are void. The rule apparently deducible from the cases 
is that, where the créditer is paid or secured for his debt, or a part of 
it, being passive in the matter, and innocent of any représentations to 
information or motives actuating the party making the payment or giv- 
ing the security — in other words, receives the payment or security as 
made or given in due course by the debtor himself — the transaction is 
not, even as against the parties, necessarily void for illegality, although 
the undisclosed and unknown motive actuating the person enabling 
the debtor to make the payment or give the security was to shield the 
debtor from criminal prosecution. The distinction being between finan- 
cial assistance rendered, on the one hand, by one from a feeling of 
affection or friendship, to save the party guilty from the exposure and 
shame of a criminal prosecution, but rendered without the knowledge 
and connivance of the créditer, and such assistance rendered, on the 
other hand, where the creditor has reasonable cause to know and be- 
lieve it is procured for the purpose of stifling or preventing a criminal 
prosecution. 

In the présent case it is found as a conclusion of fact that the Na- 
tional Bank of Savannah, through its officers, under the circumstances 
of the case, was reasonably charged with the knowledge that the mo- 
tive actuating the complainant in making the deed of conveyance to 
her son Harry W. AU was to save her son John E- AU from criminal 
prosecution, and it is further found as a conclusion of law that that 
deed of conveyance is, as against the défendants Harry W. AU and 
the National Bank of Savannah, nuU and void. 

[7] The next question is as to what relief should be granted. In a 
large class of cases it is held that in cases of an illégal considération or 
executed contracts iUegal therefrom the court will leave the parties as 
it iînds them. Where the contract is executory, it will relieve against 
it, but, where it is executed, it will leave the parties as it finds them. 
In other words, it wiU neither relieve one party by canceling the deed 
of conveyance, nor relieve the other party by putting him in possession 
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o£ the property conveyed. This seems an unsatisfactory and illogical 
resuit in the présent case, as, taking the contract as executed by the 
deed to Harry W. Ail, it leaves the matter open to another lawsuit. 
Mrs. Ail, being in possession of the property (if she is), vvould main- 
tain her possession, and the bank would be put to its civil action to 
recover possession, and in the case, upon the production of this decree, 
the court in whose jurisdiction the action to recover may be brought 
would leave the parties as it finds them. The better rule would be to 
follow the action of the court in Williams v. Bayley, where the contract 
was canceled and the securities directed to be returned. Where, in 
the case of an executed contract, the rights of innocent third parties 
without notice had intervened, their rights would be protected by the 
court; but such is not the présent case. The property is still held 
by the National Bank of Savannah. 

It is accordingly ordered, adjudged, and decreed that the deed of 
conveyance from T. Gertrude Ail to Harry W. Ail of the premises 

described in the bill of complaint herein, bearing date the day 

of August, 1910, and recorded in the office of the rçgistrar of mesne 
conveyances for Barnwell county, Book 8D, page 238, as between the 
parties to thèse proceedings, is null and void, as being made for an il- 
légal considération, and that the défendant the National Bank of Sa- 
vannah, by virtue of such deed and of the mortgage from Harry W. 
Ail of the property therein described made to the said National Bank 
of Savannah, and of the foreclosure sale by virtue of the foreclosure 
proceedings in this court for foreclosure of such mortgage, and the 
deed of conveyance from the master of this court thereof to the said 
National Bank of Savannah made in pursuance of the decree in said 
foreclosure proceedings, takes no interest whatsoever in the lands and 
premises described therein as against the plaintifï T. Gertrude Ail, 
who as against the National Bank of Savannah is entitled to the title 
to and the possession of said premises. 

It is further ordered, adjudged, and decreed that within 30 days from 
the date of this decree the National Bank of Savannah do deliver to 
and file with the clerk of this court the said deed of conveyance from T. 
Gertrude Ail to Harry W. AU, and the said mortgage from Harry 
W. Ail to the National Bank of Savannah, and the said deed of con- 
veyance from the master of this court to the said National Bank of 
Savannah, and upon the delivery of the same to the clerk of this court 
that the clerk of this court shall exécute in proper f orm a mémorandum 
on each of them that the same has been canceled under and by virtue 
of this decree, and hâve his déclaration therein to that effect duly pro- 
bated in form to be recorded according to the laws of this state, and 
that, upon payment of the costs of thèse proceedings and the costs of 
probating, remitting, and recording the same, he do hâve the record of 
such statements of cancellation as so probated recorded in the office 
of the registrar of mesne conveyances for Barnwell county. 

On considération of ail the circumstances of this case, however, it 
is further ordered, adjudged, and decreed that the complainant, under 
the circumstances of this case, should pay ail the costs of thèse pro- 
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ceedings, and that judgment for the same may be entered against her 
upon default in payment thereof . 

On Pétition for Rehearing. 

Jas. A. Willis, of Barnwell, S. C, John W. Vincent, of Hampton, 
S. C, and Bâtes & Simms, of Barnwell, S. C, for plaintiff. 

McCuUough, Martin & Blythe, of Greenville, S. C, and Garrard & 
Gazan and E. S. EUiott, ail of Savsinnah, Ga., for défendants. 

This matter came on to be heard upon a pétition for a rehearing, 
for the purpose of procuring a rescission or modification of the decree 
of this court filed herein on the 30th day of March, 1918. Due notice 
of the application has been given, and counsel on both sides hâve 
appeared and been heard. 

[8] So far as the application is based upon the grounds set up in 
the pétition, that the decree rendered in the case was not supported 
by the testimony, or is decidedly and strongly against the weight of 
the testimony, the court sees no reason to grant the rehearing. The 
first decree was made after a fuU and careful considération of ail 
the testimony, and in the opinion of the court there is no reason to 
change its conclusions of fact arrived at, based upon the testimony in 
the cause. The testimony in the case of the National Bank of Savan- 
nah against Harry W. AU, for the foreclosure of the mortgage given 
by Harry W. Ail to the National Bank of Savannah, referred to and 
relied upon in the application for a rehearing, is not testimony in this 
case. The complainant, T. Gertrude Ail, was not a party to those 
proceedings. She did not hâve the opportunity to cross-examine any 
witnesses produced, and the évidence of the witnesses in that case is 
not évidence against her. The introduction in évidence of a judgment 
roll, as in the présent case, as against a person not a party to the pro- 
ceeding, is effective to establish the fact that such a judgment has been 
recovered. It is not effective to put in évidence the testimony in that 
cause. If it could be so eiïective, the resuit would be that a third party, 
not a party to the cause, might bave the issues against him tried upon 
testimony given by witnesses whom he had never seen or had the op- 
portunity of cross-examining. The statement of the proposition in 
itself is its réfutation. 

[9] Furthermore, the decree in the foreclosure case referred to was 
in effect a consent decree, and is a carefuUy guarded one. No judi- 
cial conclusions either of fact or law were found by the court. The 
decree, therefore, was practically nothing more than a contractual 
matter between the National Bank of Savannah and Harry W. Ail, 
whereby Mrs. T. Gertrude Ail was in no wise bound. 

[10] Another point was raised at this hearing, however, which in- 
volves more considération, viz., that the court erred in this matter 
because the contract between the parties had been executed, and, both 
parties being in pari delicto, the court would leave them as it found 
them. The question, in the first instance, is whether or not the con- 
tract in question was really an executed contract. There are a num- 
ber of cases with some refinement of définition as to what are executed 
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and executory contracts, and some confusion also as to the meaning 
of the Word "executed." In légal parlance, the word "executed," 
referring to a contract, means that the contract or instrument itself 
was signed, sealed, or in some way formally agreed to as its proper 
exécution. When referring, however, to executed and executory con- 
tracts, the word "executed" does not mean executed with regard to 
the instrument expressing the contract, but executed in the sensé of 
performance— that the contract has been actually performed by both 
sides. An executed contract, it follows, is a contract which has been 
so entirely performed by both parties that nothing remains to be donc 
by either; that is, where a contract is a contract which is executed 
as a whole. Some contracts may be executed as to one party, and exec- 
utory as to the other. Very f ew contracts are therefore in this sensé 
executed contracts, except where the entire act or acts, of whatever 
nature, contemplated to be performed by either party to the contract, 
hâve been performed. A bond under seal, although it may covenant 
to pay a sum of money at a future date, is not in this sensé an executed 
contract, as there is an act to be done by the obligor, to wit, the pay- 
ment of the money. Nor is a deed of conveyance, solemn in form 
as it may be, an executed contract in this sensé in itself — that is to 
say, in the sensé of entire performance — because a deed of convey- 
ance is only the évidence of the transfer of title and the right to pos- 
session. To exécute it, in the sensé of performance, there must be 
a delivery both of the deed and the land. The actual possession of 
the land must be delivered by the grantor to the grantee before the 
transfer is so executed. 

In the case of Fletcher v. Peck, 6 Cranch, 87, 3 h. Ed. 162, the 
Suprême Court of the United States held that a grant from a state 
was an executed contract, and was equally within the prohibition of the 
constitutional provision forbidding the performance of the contract 
as an executory contract; but in giving that définition the Suprême 
Court was dealing with the question whethcr or not the constitutional 
inhibition appHed only to executory contracts, and not executed con- 
tracts, and held that the prohibition applied equally to contracts which 
were claimed to be executed, such as a grant, as well as contracts which 
were still executory. In Farrington v. Tennessee, 95 U. S. 679, 24 
ly. Ed. 558, the court says: 

"Coi^tracts are executed or executory. A contract Is executed, wlaere every- 
thiiig that was to be done is done, and nothing remains to be done. A grant 
actuaily made is witliln this eategory. Such a contract requires no considéra- 
tion (o i*iii>port it. * * * Tlie constitutional ijrohibition api>lies alike to 
both executory aud executed contracts, by wliomsoever mude." 

The point of nonperf ormancè, as taking from the contract the char- . 
acter of an executed one, was not claimed or discussed. A définition, 
and one the most frequently repeated, is that given in McDonald v. 
Hewett, 15 Johns. (N. Y.) 349, 8 Am. Dec. 241, where it is stated 
that an executory contract conveys a chose in action ; an executed con- 
tract, a chose in possession. The témi "chose in possession," however, 
is a little ambiguous, in the word "chose," because it may convey realty, 
and therefore it would be better to say an executed contract conveys 
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res, or property, into possession. The définition given in 1 Bouvier's 
L,aw Dictionary, 356, is that a contract becomes an executed one when 
nothing remains to be done hy either party, and. where the transaction 
has been completed, or was completed at the time the contract was 
made. A deed of bargain and sale of personal property, therefore, is 
not necessarily executed — that is, not performed — at the time that the 
contract is signed and sealed. It becomes executed only when the 
grantor has transferred the actual physical possession to the grantee. 
The same is the case with a deed of conveyance of real estate under 
the common-law method of feoffment, where delivery of possession 
by turf and twig was necessary. There was a written deed of feoff- 
ment or sale; then the parties actually went upon the land, and a 
formai delivery of possession by turf and twig was made by the grantor, 
a certificate of which delivery was appended by the witnesses to the 
deed. Until, however, this actual delivery of possession by turf and 
twig was performed, the contract was not performed or executed. So, 
when the method of conveyance by lease and release was adopted, the 
form of a lease was first used to put the party in possession, and, the 
party so being in physical possession of the land under the lease, the 
release was executed under the statute for transferring uses into pos- 
session, in the terms of an indenture, or release, conveyance, and sale, 
which transferred the title, so the transfer of title and the transfer of 
actual possession both concurred. 

Applying thèse principles to the présent case, it is évident that the 
contract was not an executed one by performance, inasmuch as no 
actual possession transferring the laaid in question to the National 
Bank of Savannah has ever been made. The évidence is that Mrs. 
T. Gertrude Ail, the complainant, has never parted with the possession 
of the property ; not when she made the deed of conveyance to her 
son Harry W. AU, nor did the latter deliver possession to the National 
Bank of Savannah. That this is the case appears from the pétition 
for a writ of assistance, which was filed by the National Bank of 
Savannah in the case of National Bank of Savannah v. Harry W. Ail, 
in the foreclosure proceedings hefore alluded to, filed on the 22d of 
December, 1917, whereby the National Bank of Savannah prayed for a 
writ of assistance, directing the marshal of the district to put the Na- 
tional Bank of Savannah in possession of the land, demand for pos- 
session of which had been made upon Harry W. Ail, and which, from 
the afiîdavits submitted with the pétition for the writ, it appears Ail 
refused to deliver, stating that he had never been in possession of the 
land. The record in the foreclosure case, therefore, upon the appli- 
cation of the National Bank of Savannah itself, shows that the Na- 
tional Bank of Savannah has never been in possession of the property, 
and the deed of conveyance to Harry W. AU by the complainant, T. 
Gertrude Ail, and by the master of this court in the foreclosure case, 
acting under the contractual decree for sale, to the National Bank of 
Savannah, hâve never been executed or performed by any delivery of 
possession. 

It was argued that the mère exécution of a deed is a complète exé- 
cution or performance of the contract, because in an action of eject- 
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ment, or for recovery of possession of real estate, the production of 
a deed is sufficient évidence of the right to possession. Even were 
this true as against the parties to that deed, or against parties to the 
foreclosure proceedings, it would not be true as against outside parties, 
such as the complainant, T. Gertrude Ail, in this case. Furthermore, 
in an action for ejectment, the production of the deed transferring the 
title would appear to be only presumptive of the performance by the 
delivery of the possession. It would still be compétent for the con- 
testant to prove, either that the deed itself had not been fully executed, 
in that the deed itself had not been delivered, or that the contract had 
never been fully executed, in that possession of the land had never 
been delivered, for whatever that might be worth, as against any execu- 
tory right of possession created by the delivery of the deed. It would 
not appear, therefore, that there is any such executed contract in this 
case, as would be necessary to lead the court to apply the doctrine that, 
where both parties are in pari delicto in the case of an invalid contract 
of holding, the National Bank of Savannah is entitled to the posses- 
sion of the property. 

Apart f rom this, it would not appear that that principle of law should 
apply in a case such as this, where the deed is declared invalid, upon 
the grounds of public policy. It may well be that the complainant, T. 
Gertrude Ail, does not appear in a very admirable position. She was, 
in the opinion of the court, beyond doubt stimulated in her action by 
her désire to protect her son f rom criminal prosecution and punishment. 
She acted under the pressure of her maternai feelings for the safe- 
guarding of her offspring. AU that has been accomplished. The period 
within which her son could be prosecuted criminally under the stat- 
utes of Georgia has expired, and ail criminal prosecution against him 
is now barred. Whilst the élément of criminal prosecution is not a 
right which belonged to the National Bank of Savannah, which it 
could rely upon as thereby losing something which has prejudiced it 
in its position in this suit, yet the fact still is that, the immunity from 
proçecution having been secured, the resuit is that Mrs. Gertrude Ail 
is now attempting to set aside and treat as nought the promises under 
which, according to her own statement, that immunity was procured. 

That, however, is not thé question. The contract is not set aside 
hecause of any légal or équitable rights belonging to Mrs. T. Gertrude 
Ail, the complainant. It is set aside on the grounds of public policy, 
in view of the potentiality for great evil that would resuit from allow- 
ing such contracts to be upheld. The theory of the law is that such 
a strong lever as parental — especially maternai — aiïection shall not be 
used to compel persons affected to strip themselves for the benefit of 
a criminal and unworthy son or relation. Nor shall it be so that, 
where a person has committed a crime, those who should be the pros- 
ecuting witnesses to bring him to justice shall be stimulated to non- 
action or induced to stifle prosecution for any financial gain. Where 
a person injured may not set the criminal machinery of the law in 
action out of humanity or tender considération for a weak or youthf ul 
criminal, it may be one thing ; but where the machinery of the law and 
the administration of public justice is not set in action by those who 



WALSH CONST. CO. V. CITY OF CLEVELAND 137 

should do so because of some financial benefit to inure to the party who 
should be the prosecuting witness, it is another thing ; and it is not the 
resuh which the law desires to allow consummated. The contract in 
this case is declared invahd on grounds of the highest public pohcy. 
Por ail thèse reasons, the opinion of the court is that its conclusions 
in the former decree should not be disturbed, and the application for 
a rehearing is therefore refused. 



WALSH CONST. CO. v. CITY OF OLKA'ELAND et al. 

(District Court, N. D. Ohio, B. D. April 4, 1918.) 

No. &40(i. 

1. Peincipal and Surety i©=5l52 — Construction Oontracts— Bond — Joint 

Obligors. 

Where notice to bldders required a performance bond, and the written 
agreement made the bond and notice a part of the contract, the con- 
tractor and surety became jolntly and severally liable for performance 
of ail conditions in the contract, though the surety's liability was limited 
to the penalty in the bond, so both at cominon law and under (ien. Code 
Ohlo, §:§ 112,'5è, 11258, a joint or separate action misbt be brought against 
the contractor and surety in case of a breach of the contract. 

2. Judgment <g=241 — Joint Parties — Separate Judgments. 

Where a contract and bond for performance made the contractor and 
surety joint obligors, under Gen. Code Ohio, §§ ll.y83, 11584, separate 
judgments may be rendered against the several défendants ; the judg- 
ment against the surety being limited to the amount for which it might 
be obligated. 

3. Courts (@=>36.3 — ITederal Courts — Conformitï to State Law. 

In an action in the Fédéral District Court for Ohio, the question 
whethor a claim is avallable aa a counterclaim is controUed by the state 
laws. 

4. Set-Off and Counterclaim ©=>29(1) — Subject-Matter or "Counter- 

claim." 

Under Gen. Code Ohlo, § 11317, defining a "counterclaim" as a cause of 
action existing in favor of a défendant against a plaintiff or another de- 
fendant, or both, between whom a several judgment mlght be had in the 
action, and arising out of the contract or transaction set forth in the 
pétition as the foundation of plalntiff's claim, a munlclpallty, sued for 
a balance allcged to be due on a construction contract, having made the 
surety on the contractor's performance bond a party défendant, may 
-' counterclaim against the contractor and surety for damages for the con- 
tractor's delay iu completing the work and failure to complète it accord- 
ing to spécifications. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Counterclaim.] 

At Law. Action by the Walsh Construction Company against the 
City of Cleveland, which applied for an order making the National 
Surety Company a défendant, and filed a cross-petition against plain- 
tifï and the National Surety Company. On demurrer of the National 
Surety Company to the cross-petition. Demurrer overruled. 

(gssFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Klein &: Harris, of Cleveland, Ohio, for plaintiff. 
Alfred Çlum, of Cleveland, Ohio, for défendant city of Cleveland. 
Toiles, Hogsett, Ginn & Morley, of Cleveland, Ohio, for défendant 
National Surety Ce. 

WESTENHAVER, District Judge. The plaintiff, Walsh Con- 
struction Company, filed its pétition in this court against the original 
défendant, the city of Cleveland, an Ohio municipal corporation, seek- 
ing to recover a balance alleged to be due on a certain construction 
contract for the érection of a filtration plant. A copy of this contract 
is annexed to and made a part of the pétition. Thereafter the city of 
Cleveland applied for and obtained an order making the National Sure- 
ty Company also a défendant, and thereupon filed its answer to the 
original pétition, and also its cross-petition herein against the plaintiff 
and the National Surety Company. To this cross-petition the Nation- 
al Surety Company has filed its demurrer, assigning in support there- 
of three grounds: (1) Misjoinder of parties défendant; (2) misjoin- 
der of causes of action; (3) several causes of action against several 
défendants are improperly joined. 

The construction contract, annexed to plaintiff's pétition and also 
to this cross-petition, consists of several documents, namely, a notice 
to bidders, a proposai submitted pursuant thereto by the Walsh Con- 
struction Company, a formai agreement in writing, signed by the 
Walsh Construction Company and the city of Cleveland, plans and 
spécifications for the proposed work, and a performance bond execut- 
ed by the Walsh Construction Company and the National Surety Com- 
pany. The notice to bidders provides that a bond in a penalty equal 
to 50 per cent, of the amount of the proposed contract, with an ap- 
proved surety company as surety, will be required from the accepted 
bidder for the faithful performance of the contract. The written 
agreement provides that the notice to bidders, the proposai for bids, 
the bid, the bond, and contract drawings shall ail be taken as parts 
of that agreement. 

The bond thus made a part of this contract binds the Walsh Con- 
struction Company and the National Surety Company to the obligée, 
the city of Cleveland, in the sum of v$136,.500, both jointly and several- 
ly. It recites the making of the construction contract, a copy of which, 
including notice to bidders, proposais, bid, and spécifications, is at- 
tached thereto and made a part tliereof as fully as if the same wefe 
set f orth therein. The condition of the bond is that, if the Walsh Con- 
struction Company shall well and truly exécute ail and singular the 
stipulations by it to be executed, contained in said written agreement, 
and shall fully and faithfuUy perform the work therein specified, and 
ail and singular the terms, conditions, and requirements of the plans. 
Spécifications, and contract, the obligation is to be void; otherwise to 
be and remain in fuU force and virtue in law. 

Plaintiff's pétition is framed on the theory that ail the terms, con- 
ditions, and requirements of said construction contract hâve been exe- 
cuted and performed by it, that ail the work therein specified has been 
fully and faithfully performed, and that ail the conditions, stipulations, 
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and obligations of the plans, spécifications, and cdntract hâve been also 
fuUy and faithfully kept and performed. Judgnient is prayed for the 
balance alleged to be due as if said contract were fully performed in ail 
its terms, conditions, and requirements. 

Defendant's cross-petition proceeds on the theory that the Walsh 
Construction Company has not kept and performed the terms, condi- 
tions, and requirements of said written agreement, but that, on the con- 
trary, it has failed so to do. The cross-petition sets up the city's de- 
mand in three causes of action: (1) For the recovery of liquidated 
damages for delay in completing the work; (2) for the recovery of 
damages due to an alleged failure to complète and construct the filtra- 
tion plant as provided by said agreement; and (3) a cause of action 
which incorporâtes therein the allégations of the first and second caus- 
es of action and prays judgment against the Walsh Construction Com- 
pany and the National Surety Company for the full penalty of said 
bond on account of the alleged defaults set up in said first and sec- 
ond causes of action. Judgment is prayed against the Walsh Construc- 
tion Company alone for $328,000, and against the Walsh Construction 
Company and the National Surety Company for the full penalty of the 
bond. 

[1] The* argument in support of the demurrer is, in brief, that the 
first and second causes of action are against the Walsh Construction 
Company alone, and are based upon the construction contract in writ- 
ing; that the third cause of action is against the Walsh Construction 
Company and the National Surety Company on the performance bond ; 
and that thèse first two causes of action are on a contract separate 
and independent from the contract set up in the third. The misjoin- 
der of parties and causes of action, it is argued, results from the fact 
that the first and second causes of action are on a contract separate 
from that set up in the third, and that, inasmuch as the parties to thèse 
two contracts are différent and the causes of action thus joined do 
not afïect ail of the défendants equally, the joinder is improper. 

The fundamental assumption of this argument is that the construc- 
tion contract and the performance bonds are separate and independ- 
ent contracts. This assumption cannot be admitted. On the contra- 
ry, thèse several documents are expressly made a part of the same 
contract. They were ail executed at the same time, upon the same con- 
sidération, and for the same purpose, and took efïect by a single de- 
livery. As a resuit there is in law but one contract. A simple test of 
the question presented is whether or not an original action against the 
Walsh Construction Company and its surety could be maintained on 
the third cause of action set up in the cross-petition. Such an ac- 
tion, on well-settled légal principles, could undoubtedly be maintained 
without first compelling the obligée to sue the principal on the contract 
and exhaust his remédies against him. Both défendants hâve agreed 
jointly and severally to perform ail the terms of the construction con- 
tract. They are in law joint and several contractors and obligors. 
The surety's obligation is not that of an indemnitor, or of a collatéral 
guarantor, against whom no action can be brought without demand or 
notice, or until after failure to collect from the principal; the obliga- 
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tion is an absolute and unconditional one, binding both principal and 
surety for the full performance of each and every term, condition, and 
requirement of the contract. A joint or a separate action might at 
commun law and under sections 11256 and 11258, General Code of 
Ohio, be brought thereon. Stage v. Olds, 12 Ohio, 159; Neil v. Board 
of Trustées, 31 Ohio St. 15; Saint v. Wheeler & Wilson Mfg. Co., 95 
Ala. 362, 10 South. 539, 36 Am. St. Rep. 210. 

Counsel's misapprehension of the nature of this cross-petition is 
doubtless due to the inartificial manner in which the city's demands are 
stated. The cross-petition allèges that the damage sustained by the 
city of Cleveland by reason of the Walsh Construction Company's de- 
fault is the sum of $328,000, for which sum it asks judgment, whereas 
the National Surety Company's obligation is limited to $136,500, with 
interest from the date of filing the cross-petition, which sum is the 
maximum recovery permissible against it. This confusion is probably 
increased by the f act that the cross-petitioner's demands are stated as 
three separate causes of action. The third cause of action, however, 
by référence incorporâtes therein the allégations of the first and sec- 
ond, which State fuUy and in détail the defaults of the principal for 
which the surety has bound itself . For the purposes of this demurrer 
such defects of form will be disregarded, and the incorporation by réf- 
érence of thé allégations of the first and second causes in the third 
cause is sufficient to state a good cause of action jointly and severally 
upon their joint and several obligations to perform fuUy ail the terms, 
conditions, and requirements of the construction contract. This exact 
question seems to hâve arisen and was decided the same way under a 
code System substantially like that of Ohio in Houston v. Delahay, 
14 Kan. 125, the opinion being delivered by Judge Brewer, afterwards 
Mr. Justice Brewer of the United States Suprême Court. 

[2] The cross-petitioner, it is true, demands against the principal 
full damages in an amount in excess of the penalty of the bond and of 
the amount for which judgment may be rendered against the surety. 
This is permissible, since both défendants hâve bound themselves joint- 
ly and severally by the same obligation, notwithstanding the surety has 
limited the amount for which it is bound to the penalty of the bond, 
and that the principal has bound itself to that extent and also without 
limit. This situation is the familiar one of a joint and several bond 
executed by two or more sureties, whereby the principal's obligation is 
for the full penalty and the sureties' obligations are limited to separate 
parts thereof . It is settled law that a single action against the principal 
and ail the sureties may be maintained on such an obligation, and that 
separate judgments may be rendered against the several défendants 
properly limited to the amount for which each surety may hâve sepa- 
rately bound himself. 31 Cyc. 141 ; 9 C. J. 127, § 238; People v. Ed- 
wards, 9 Cal. 286; People v. Love, 25 Cal. 520; Heppe v. Johnson, 73 
Cal. 265, 14 Pac. 833; Groeers' Bank v. Kingman, 16 Gray (Mass.) 
473 ; Briggs v. McDoniald, 166 Mass. 37, 43 N. E. 1003. The ancient 
common-law requirement that a joint judgment for a single amount 
must be rendered in a joint action against several défendants has long 
since been changed by statutes authorizing separate and several judg- 
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ments; and such is now the law of Ohio', General Code, §§ 11583 and 
11584. 

[3, 4] Such being the essential nature o£ the case made by the cross- 
petition, the only remaining question is whether or not the subject-mat- 
ter thereof is available as a counterclaim. This question is controlled 
by the Ohio Code of Civil Procédure, and a claim available according 
to that Code as a counterclaim may be set up and enforced in an action 
in this court. West v. Aurora City, 6 Wall. 139, 18 L. Ed. 819; Par- 
tridge V. Insurance Co., 15 Wall. 573, 21 L. Ed. 229. Section 11317, 
General Code of Ohio, defines a counterclaim as : 

"A cause of action exlsting in favor of a défendant agalnst a plaintiff or 
anotlier défendant, or both, between whom a several jiidgment might be had 
in the action, and arising out of the contract or transaction set forth in the 
pétition as the foundation of tlie plaintlff's claim, or connected with the 
subject of the action." 

The cause of action hère is against the plaintiff and the National 
Surety Company jointly and severally and is consequently a cause of 
action against each one and both of them. It arises out of the contract 
set forth in the pétition as the foundation of the plaintiff's claim. It 
is a cause of action existing in favor of the original défendant against 
the plaintiff and another défendant. It is a cause of action upon which 
a several judgment might be had in favor of the original défendant 
against the original plaintiff, or the National Surety Company, or both 
of them. It answers, therefore, ail the requirements of a counterclaim 
as defined by the section above cited. The National Surety Company, 
it is true, was not made a défendant to the original pétition ; but this 
situation is specially provided for by section 11318, General Code of 
Ohio, which provides that when it appears that a new party is needed 
to a final décision on a counterclaim, the court may permit such a party 
to be made by a summons to answer the counterclaim. This procédure 
has been had. 

Counsel cite in support of this demurrer and rely on the following 
cases : Eee v. Insurance Co., 12 Ohio Dec. Rep. 109 ; Seibert v. Insur- 
ance Co., 12 Ohio N. P. (N. S.) 210; Heinrichsdorf v. Keppler, 3 Ohio 
Law Rep. 476; Jones v. Wright, 1 Ohio Cir. Ct. R. (N. S,) 59; Su- 
perior Mantel Co. v. Underwriters Mutual Pire Insurance Co., 17 Ohio 
Dec. N. P. 118. An examination of them shows that the causes of ac- 
tion joined therein were on separate and independent con tracts made 
and entered into by separate défendants and at différent times. Mani- 
festly there was a misjoinder of parties and of causes of action in those 
cases. They contain nothing in conflict with the conclusions herein 
announced. 

Counsel also cite a judgment, without opinion, made in W. J. Gawne 
V. City of Cleveland, Case No. 91927, Court of Common Pleas, Cuya- 
hoga County, sustaining a demurrer to a cross-petition against a surety 
and principal in a performance bond under conditions exactly like 
those hère présent. My recollection of that holding is as claimed by 
counsel; but, notwithstanding my respect for the learned judge who 
made it, I am persuaded that it was erroneous. Some ten years' time 
Avas taken in prosecuting that case to final judgment, after which the 
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city was forcedto bring a new action against the surety, wliich, I am 
informed, has not, after two years, yet been brought to trial. Such 
a procédure is a reflection on our System of jurisprudence. No con- 
ceivable reason exists why the entire controversy should not be heard 
and determined once and for ail in one proceeding, and, in my opinion, 
proper practice and pleading permit, if they do not require, that it 
should be donc. 

The demurrer of the National Surety Company will be overruled. 
An exception may be noted. 



DOOI.ET V. PENNSÏLVANIA K. CO. (CHICAGO, ST. P., M. & O. EY. GO. 

et al., Garnlsheès). 

(District Court, D. Minnesota, Fourth Division. May 10, 1918.) 

t. Stattjtes <S=9l85 — Wab ®=9l0(2) — Takinq of Raileoads fob War Pub- 
poses. 

Under Act Aug. 29, 1916, c. 418, S 1, 39 Stat. 645, provldlng that the 
Président in time of war is empowered, through the Secretary of War, 
to talce possession and assume control of any system or Systems of trans- 
portatlon, and to utilize the same to the exclusion, as far as may be 
necessary, of ail other traffic, for the transfer and transportation of 
troops, etc., or for such other purposes connected wlth the emergency as 
may be needful and désirable, the clause of the President's proclamation 
relative to governmental control of railroads, dated December 26, 1917, 
declaring that, except wîth the prior written assent of the Dlrector Gen- 
eral, no attachment by mesne process or on exécution shall be levied 
against the property used by any of said transportation Systems in the 
couduct of their business as common carriers, was warranted, for what 
Is implied In a statute is as much a part of It as what Is expressed, and, 
when a power is conferred, everything necessary to carry it out and 
make it effectuai will be Implied, and It is obvions that governmental 
control of railroads, to be effective, should be exclusive, and not subject 
to interférence by private parties. 

2. Wab <®=10(2)— Taking of Eaileoads fob Wab Pueposes — Pbesident's 

Pbqolamation. 

Moneys constltutlng traffic balances fall wlthln the clause of the Presi- 
dent's proclamation of December 26, 1917, relative to governmental control 
of railroads, declaring that, except wlth the prior written assent of the 
Dlrector General, no attachment by mesne process or on exécution shall 
be levied on or against any of the property used by any of sald transporta- 
tion Systems in the conduct of their business as common carriers, and 
cannot be garnished, for such funds constltute a revolving fund, appli- 
cable to payment of necessary expenses in rallroadlng, which is as essen- 
tlal as cars, engines, or coal. 

3. Evidence iS=>20(2) — Judicial Notice — Railboads. 

The court will take judlclal notice that no railroad System can be suc- 
cessfully operated wlthout a revolving fund, avallable for the payment 
of wages and for other necessaiy expenses In rallroadlng. 

At Law. Action by Avis Dooley against the Pennsylvania Railroad 
Company, in which the Chicago, St. Paul, Minneapolis & Omaha Rail- 
way Company and others were summoned as garnishees. On motion 

^:=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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to quash tlie garnishment proceedings and discharge the garnishees. 
Motion granted. 

Moore, Oppenheimer & Peterson, of St. Paul, Minn., for the motion. 
Wm. A. Tautges, of Minneapolis, Minn., opposed. 

BOOTH, District Judge. The main facts upon which the présent 
motion is based are not in dispute. The garnishment summons was 
served on the several garnishees on January 29, 1918. Notice was 
thereafter given to the défendant company as required by statute. Dis- 
closures were had, showing that several of the garnishees had, on the 
date of the service of the garnishee summons, certain traffic balances 
in their hands belonging to the défendant Pennsylvania Company. It 
is admitted that the défendant company and the several garnishee com- 
panies had ail been taken under fédéral control prior to the garnish- 
ments. 

The ground relied upon at the argument of the motion to quash was 
that, by virtue of the provision in the proclamation of the Président of 
the United States, dated December 26, 1917, the traffic balances afore- 
said were not garnishable. The provision in said proclamation refer- 
red to is as follows : 

"Except with the prior written assent of said director, no attaehment by 
mesne process or on exécution shall be levied on or against any of tlie prop- 
erty nsed by any of said transportation Systems in tlie conduct of their 
business as common carriers ; but siiits may be brought by and against said 
carriers and judgments entered as hitliorto until and except so far as said 
director may by gênerai or spécial order, otherwise détermine." 

It is admitted that no' written consent of the director mentioned in 
said above-quoted clause had been obtained granting the levy of the 
garnishment. It is claimed, however, by the plaintiff, first, that this 
particular clause of the proclamation is without warrant of law ; sec- 
ond, that traffic balances are not included within the terms of said 
clause — in other words, that such traffic balances are not "property 
used by any of said transportation Systems in the conduct of their 
business as common carriers." 

[1] As to the first ground: The law pursuant to which the Presi- 
dent's proclamation was issued is found in section 1, chapter 418, 39 
Stat. page 645. It reads as follows : 

"The Président, in time of war, is empowered, throngh the Secretary of War, 
to take possession and assume control of any System or Systems of transpor- 
tation, or any imrt thereof, and to uUlize the same, to the exclusion as far as 
may be necessary of ail other tralfic thereon, for the transfer and transporta- 
tion of troops, war material and eqnipment, or for such other purposes con- 
nected with the emergency as may be needful or désirable." 

It is elementary that what is implied in a statute is as much a part 
of it as what is expressed. County of Wilson v. National Bank, 103 
U. S. 770-778, 26 L. Ed. 488 ; City of Little Rock v. U. S., 103 Fed. 
418, 420, 43 C. C. A. 261. It is also elementary that, when a power is 
conf erred by statute, everything necessary to carry out the power and 
make it effectuai and complète will be implied. 26 Am. & Eng. Ency. 
of Law (2d Ed.) p. 614, and cases cited. This is the same principle 
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that is well established in the law of agency. Mechem on Agency (2d 
Ed.) § 789. 

In the statute above quoted, the Président was authorized to "take 
possession, assume control and utiHze any System of transportation." 
It needs no argument to show that it was necessary, in order that thèse 
powers be made efifective, that the possession, the control, and the 
utihzation of the property should be exclusive, and not subject to in- 
terférence by private parties. The clause in the President's proclama- 
tion preventing levies by lien or final process was therefore fully au- 
thorized and was valid. 

[2, 3] The second contention, viz. that moneys constituting traffic 
balances do not come within the purview of the proclamation, in other 
words, are not "property used by any of said transportation Systems 
in the conduct of their business as common carriers," in my opinion 
cannot be sustained. Certainly cars, engines, coal, machinery, would 
ail be wholly within the terms used. Moneys coming in as traffic bal- 
ances are simply eamings constituting a revolving fund, and form 
part of a working or liquid capital. Such a fund is just as necessary 
to the successful opération of a railrbad as cars, engines, or coal. The 
liquid capital may be part of a wage fund to-day, part of a coal-pur- 
chasing fund to-morrow, and part of a car rental fund the day after. 
The court will take judicial notice that no- railroad System can be suc- 
cessfully operated without such a fund. The tying up of such a fund 
would clearly be detrimental to the successful opération of a railroad 
System, in the same way that the seizure of any other of its property 
would be. 

I am clearly of the opinion that thèse traffic balances involved in the 
présent matter are within the scope of the language of the President's 
proclamation, and are therefore not subject to garnishment. 

Motion sustained. 
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In re BISHOP'S ESTATE. 

KING V. SMITH et al. 

(Circuit Court of Appeals, Nlnth Circuit. March 7, 1918.) 

No. 3000. 

1. OOUETS i^^'IS — JUIilSDICTION. 

An individuel cannot confer, upon a court not othervvlse possessing such 
powers, jurisdiction as it pertalns to any partieular matter, and the 
incumbents of the court cannot act as to such matters as a court. 

2. WiLLs iS='692 — CoRSTRUCTiON— Power to Appoi.nt Trustées. 

Prior to 1S92 the Suprême Court of Hawaii, as a court, possessed no 
original equity jurisdiction, but for several years previously such jurisdic- 
tion was vested in the justices of such court and in the judges of the 
circuit court, as chancellors, sitting at chambers, several ly, and not joint- 
ly, and from their décisions so made an appeal niight be taken to the 
Suprême Court in banco. During such tinie a charitable trust was created, 
by a will whieh named the first trustées and provided that the number 
should be Icept the same and that vacancies should be filled "by the 
choice of a majority of the justices of the Suprême Court." Held, that 
sucli power of appointment was conferred upon the justices as indlviduals, 
and not in their officiai capacity ; the désignation of their office being 
merely descriptio person*. Held, further, that such ]iower of appoint- 
ment, when exercised, was final, and could not be reviewed. 

3. JuDGES <S=547(1) — Disqualification to Act — Bias and Préjudice. 

The fact that such justices, as indlviduals, made an appointment to fill 
a vacancy, did not dlsqualify them, sitting as a court, from entertaining 
an appeal from the circuit court in a suit involving tlie validity of sucli 
appointment. 

Appeal from the Suprême Court of the Territory of Hawaii. 

Pétition in equity by William O. Smith, E. Faxon Bishop, Albert F. 
Judd, and Alfred W. Carter, as trustées under the will of Bernice P. 
Bishop, deceased, for confirmation of the appointment of William Wil- 
liamson as a cotrustee. A decree holding such appointment invalid, and 
appointing Charles E. King trustée, was reversed by the Suprême Court 
of Hawaii, and King appeals. Affirmed. 

This case cornes hère on appeal from the Suprême Court of the territory of 
Hawaii. It has to do with the construction of the tast will and testament of 
one Bernice l'auahi Bishop respecting the appointment of trustées for the 
administration of a trust establlshed for the érection and maintenance of 
schools, preferably for Hawaiian boys and girls, of pure or inixed lilood, to 
be linown as the "Kamehameha Schools." I^arge discrétion is left to the 
trustées in the exécution of the trust in furtherance of Its objects. The will 
bears date October 31, 1883, and was probated December 2, 1884. The testa- 
trix named flve persons under the will as trustées to "carry into effect the 
trusts specificd." Then follows this provl.sion: "I direct that a majority of 
my said trustées may act in ail cases, and may convey real estate, and per- 
f orm ail of the dutles and powers hereby conferred ; but three of them at 
least must join in ail acts. I further direct that the number of my said 
trustées shall be kept at five, and that vacancies shall be fllled by tlie choice 
of a majority of the justices of the Suprême Court, the sélection to be made 
from persons of the Protestant religion." 

On May 19, 1916, Sanniel M. Damon, one of the trustées, deslring to be re- 
lieved of bis duties as such, présentée! his written résignation, and on ,Tune 
9th such résignation was presented to the first judge of the First judicial 
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circuit, who, on the pétition of ail of the trustées, made an order aoceptlng 
the same, tlius leaving a vaeaney In the board. On the same day the vacancy 
was brought to the attention of the justices o£ the Suprême Court, and, ail 
the justices concurring, they named and appointed William Wllliamson to 
suoceed Damon nnder the provisions of the will. Thereupon the remalning 
trustées presented to the circuit judge their pétition, setting forth the qualifi- 
cations of Wllliamson and the faet of his appointment by the justices, and 
prayed a confirmation of such appointment Upon a hearing touchlng the 
fitness of Wllliamson to discharge the dutles devolvlng upon a trustée, at 
whleh évidence was adduced, the judge, on July 29, 1916, decided that the 
appointment of Williamson by the justices o£ the Suprême Court was without 
authority and vold, and made and entered an order appointing one Charles 
E. King as trustée to fiU the vacancy oceasioned by the résignation of Damon, 
and flxed his bond at $20,000, if glven separately, providing, however, that a 
new joint bond on behalf of ail of the trustées, including King, might be given 
in the sum of $100,000. On August 3, 1916, a decree was entered in aecordance 
with the décision. From the decree the trustées appealed to the Suprême 
Court, resulting in a reversai of the circuit judge, to whom the cause was re- 
manded, sitting at chambers in equity, with directions to dismiss the pétition 
asking for approval of the appointment of Williamson, and for such further 
proceedings as were consistent with the views expressed by the opinion of 
the court. From the decree thus rendered by the Suprême Court, King prose- 
<2utes an appeal to this court. 

E. C. Peters, of Honolulu, T. H., for appellant. 
Henry Holmes, Clarence H. Oison, and Patil R. Bartlett, ail of 
Honolulu, T. H., for appellees. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOEVERTON, District Judge. Two questions are presented hère 
for our détermination: First, whether the justices of the Suprême 
Court were disqualified to sit in the cause on its appeal from the cir- 
cuit judge; and, second, whether the désignation of the justices of the 
Suprême Court for filling vacancies in the board of trustées, under 
the will, by choice, of a majority of such justices, is a descriptio per- 
sonse merely, or a naming of such justices in their officiai capacity, or 
as a court. As the décision of the first question dépends somewhat up- 
on the disposition of the latter, we will treat of the lâtter first. 

It is not doubted that a testator may make such disposition of his 
property as he desires. He may devolve it in trust, to meet the require- 
ments of a designated purpose, and he may create a board of trus- 
tées for administering the trust ; and, if the object be charitable, he 
may devise the means, if they be lawful, for maintaining the board in 
perpetuity for accomplishing the object and purposes of the trust. In- 
glis V. Trustées of the Sailors' Snug Harbor, 3 Pet. 99, 7 L. Ed. 617; In 
re John's Will, 30 Or. 494, 47 Pac. 341, 50 Pac. 226, 36 L. R. A. 242. 

[1] The device for perpetuating the board of trustées is that the va- 
cancies shall be fiUed by the choice of a majority of the justices of the 
Suprême Court of the territory of Hawaii. As an aid in determining 
whether the testatrix intended to vest the power of appointment in 
the justices of the Suprême Court as individuals, or in them as officers 
of the court, it will be well to ascertain what were the functions of 
the court, as well as of the individual members thereof, at the time 
of the exécution of the will. If their functions were such, acting by 
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a majority, as to indicate jurisdiction in equity to make such appoint- 
ments, it might be presumed that the testatrix intended that the jus- 
tices were to act officially in discharging the office imposed upon them 
by the will. But, if the justices were without power in that particu- 
lar, the inference, from the adoption of that method, would be direct- 
ly to the contrary, for an individual cannot confer upon a court, not 
otherwise possessing such powers, jurisdiction as it pertains to any 
particular matter, and the incumbents of the court cannot act as to 
such matters as a court. Léman v. Sherman et al., 117 111. 657, 6 N. E. 
872; Harwood v. Tracy, 118 Mo. 631, 24 S. W. 214. If action _is had 
in such a case, it must be by the members of the court as individuals,. 
and not officially. The Suprême Court has stated the situation then 
existing as to jurisdiction, in its opinion in the présent case, as fol- 
lows: 

"By constitutional and statutory provisions prior to the Judiciary Act of 
1892 original jurisdiction in equity M'as vested in the Suprême Court and 
circuit courts. Such jurisdiction was exerciscd by the Chlef Justice as chancel- 
lor, the flrst associate justice as vice chancellor, and, subséquent to 1862, 
by the second associate justice, acting scverally and not jointly, and from 
the décision of the chancellor, vice chancellor, or second associate justice an 
appeal lay to the Suprême Court in banco. Constitution 1852, art. 86 ; Con- 
stitution 1864, art. 68; Complled Laws 1SS4, §§ 847, 848. After the act of 1878 
(see Complled I.aws 1884, p. 389), and prior to the .Tudiciary Act of 1892, the 
several justices of the Suprême Court sltting at chambers, and the severat 
circuit judges, exercised original equity jurisdiction. A careful examlnation 
of the décisions shows that it vras the rule by Constitution, statute and practice 
for a single justice to slt in equity matters ; lus décision being subject tO' 
appeal to the Supremie Court in banco. To thls rule, custom, or practice 
there appears to hâve been only two exceptions, those In the cases of Tueker 
V. Estate of Metcalf and Kalakaua v. Keaweamahi, where, l>y agreement, tlie 
first-named cause was sulimitted to the Chancellor and Ilartwell, J., and in 
the latter cause a demurrer was heard in the flrst instance by the full court, by 
consent, for the purpose of expeditlng the dc('i'ee in the cause and maklng the 
décision on the demurrer final, analogous to resorving a question. The very 
fa et that in thèse two last cases nanied the submission to more than one 
justice was by consent tends to show the departure made in thèse cases from 
the usual practice in equity matters whoreln original jurisdiction in equity 
was exercised by a single justice sltting in equity at chambers. Thls prac- 
tice obtained at the tlme the will of the testatrix was written, had obtained 
for niany lyears prior thereto, and was in force at the time the will was 
probated and took effect." 

We adopt this statement as controlling, first, because it is a construc- 
tion by the highest court of the territory of the Constitution and laws 
thereof, as well as a judicial détermination of the practice and procé- 
dure obtaining on the equity side of her courts, and is therefore en- 
titled to great weight (Hawaii County v. Halawa Plantation, 239 Fed. 
836, 839, 152 C. C. A. 622; Kealoha v. Castle, 210 U. S. 149, 28 Sup. 
Ct. 684, 52 L. Ed. 998) ; and, second, because the holding, upon a re- 
view of the Constitution and statutes of the territory, seems to be a 
correct interprétation thereof as it relates to the question, in hand. 
In re Estate of Bernice Pauahi Bishop, 11 Hawaii, 33, cited by counsel 
for appellant, seems to lend support to this view. 

We hâve been aided greatly in our investigation of this matter by 
the very able analysis of the several Constitutions and statutes of the 
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territory, as they hâve been adopted and modified from time to time, 
contained in the brief of counsel for appellant. We are unable, how- 
ever, to adopt the conclusions reached respecting the effect in practice 
and procédure, as pertaining to equity jurisdiction, under such Consti- 
tutions and statutes. It was not until the Judiciary Act of 1892 (Lavvs 
1892-93, c. 57) that the Suprême Court became a purely appellate 
court, with the exception of such original jurisdiction as was reposed 
in it for the purpose of assisting its appellate functions. Wahiawa Su- 
gar Co. V. Waialua Agr. Co., 13 Hawaii, 109; Estate of Bernice Pauahi 
Bishop, supra. It is conceded that the circuit courts now hâve and 
exercise équitable jurisdiction over trusts. 

On the question of the intention of the testatrix, some analogous 
cases may be noticed. In Shaw v. Paine, 12 Allen (Mass.) 293, the 
testator provided that, whenever a vacancy should occur in the number 
of trustées, the surviving acting trustées should, by pétition, nominate 
a suitable person or persons, to be appointed by the judge of probate for 
the time being as such trustée or trustées, and, in default of such nomi- 
nation and appointment, it was directed "that a new trustée or trustées 
shall in every such case be appointed by the said judge of probate or 
by one or more of the justices of the Suprême judicial Court." A 
new trustée was nominated by the remaining trustées to the judge 
of probate, and by him appointed, and it was held that the judge of 
probate, in making the appointment, did not act officially, but under the 
will. In passing upon the case, the court said : 

"On the other hand, it is eqwally certain that it is not In the power of a 
testator to confer upon a judicial tribunal a jurisdiction which is not eon- 
ferred by law. If, tlierefore, a testator gives by lus will to a judicial otficer 
a power of appointment which the law does not give or sanction, the référence 
to the officiai charaeter must be regarded as only a description of the person 
who is to exécute the power." 

On further discussion, the court observed that a probate court has a 
duty to perform, as regards trustées who are made such by the act of 
the testator, in that the judge must approve the bond of such trustées. 
Then the court proceeds : 

"ïhis requirement of law seems to afford a sufflcient explanation of the 
testator's intention in requiring the judge of probate to 'appoint' the new 
trustées, whom the surviving or acting trustées are directed to 'nominate.' A 
nomination in conforniity with the will détermines the persons who are to 
be trustées." 

In National Webster Bank v. Eldridge, 115 Mass. 424, a similar dé- 
cision was rendered. In Moore v. Isbel, 40 lowa, 383, a trust deed 
contained a condition by which, upon the failure of the trustée to act, 
the acting county judge was authorized to appoint a successor, and it 
was held that the provision conferred the power of appointment upon 
the individual who fîlled the office of county judge at the time the ap- 
pointment was demanded. 

The cases cited by appellant do not disagree in principle with thèse ; 
the object being in every case to détermine, from the language and the 
attendant situation, the true intention and purpose of the testator. As 
was said in Léman v. Sherman et al, 117 111. 657, 665, 6 N. E. 872, 875 : 
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"Where it Is manifestly the Intention of the testator to name the particular 
iudividual, wlio liolds the office of judge, as the donee of the power, his 
désignation as judge of a coaît will be regarded as niere descriptio personœ, 
and tlie power will be sustained, as vested in the man, and not in the office." 

Now, what do we fincl hère? We find a Suprême Court, consisting 
of three members, each member separately vested with the function 
of a chancellor, and in that respect possessing original, not appellate, 
jurisdiction. Collectively, however, the members hâve appellate juris- 
diction to revise the orders and decrees of the individual members. 
We must présume that the testatrix was aware of the construction and 
functions of the court, and of the individual members thereof , and, in 
naming a majority of the justices of the Suprême Court for making 
choice of trustées to fill vacancies, that she did so advisedly. In their 
appellate jurisdiction, a majority would prevail and détermine the 
controversy. If the testatrix intended that a majority of the court in 
its appellate jurisdiction should act, she could hâve made her meaning 
clear by simply investing the Suprême Court with the power of ap- 
pointment. If she had donc that, the court would necessarily hâve 
acted by majority, if ail the justices did not concur. If, however, they 
did concur, three justices would make the appointment, instead of a 
majority, or two. 

[2] Did she mean so to impose the power of appointment? Her lan- 
guage, under the conditions, is not apt for the purpose. She names a 
majority of the justices. As we hâve seen, each justice, acting apart 
from the others, was empowered to exercise équitable functions. Any 
two of them, however, might act together in the performance of such 
functions, and this would constitute a majority of the justices of *he 
Suprême Court. But, even yet, did the testatrix mean that they should 
so act? The justices in their work at chambers, under the practice and 
procédure, acted singly, and not in pairs, or by a concurrence of ail. So 
that, if she meant that the justices should act in their officiai capacity as 
chancellors or vice chancellors, again her language is inapt. But, if 
she meant that the justices should act in their individual capacity, then 
her language suits the occasion, and there is no inharmony or incon- 
gruity in her disposition of the power of appointment. It is therefore 
the more reasonable construction to suppose that the testatrix intended 
to impose the power of appointment upon a majority of the justices in 
their individual, and not in their officiai, capacity ; and we so construe 
the will, 

Further, the power of appointment, when exercised, is final. The 
vacancy or vacancies, whatever they may be, are filled by the act. The 
process of appointment ends there, and no court bas authority, except 
for just cause for removal, to disturb the appointment; that is to say, 
no court bas authority or power to review or supervise the appointment 
made by the justices. 

[3.] Now, as to the first question, the Organic Act of the territory 
(section 84) déclares that : 

"No person shall sit as a judge or jnror in any case in which his relative by 
affinity or by consauguinlty within the thlrd degree is interested, either as a 
plaintiff or défendant, or in the issue of which the said judge, or juror may 
hâve, either directly or through such relative, any pecuniary interest." 
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This is the act relied upon as disqualifying the Suprême Justices to 
act on the circuit judge's order or decree; it being claimed that such 
justices hâve a personal, as well as a property, interest in the issue sub- 
mitted for décision. 

It having been ascertained that the power of appointment was dele- 
gated to the justices as individuals, and not as a court or judges there- 
of, it is scarcely discernible how they are affected, either personally or 
pecuniarily. It is absolute that they can hâve no pecuniary interest. 
They get nothing, and can expect nothing, by reason of an appointment 
to fill a vacancy, and can dérive no benefit from the act vvhatsoever. 
It is plain that the personal interest is only that v^rhich may arise from 
pride of opinion to hâve their choice of appointment sustained. This 
does not necessarily entail judicial bias. It is not claimed that it arises 
f rom any relationship to the parties, either by affinity or consanguinity. 
Hence, by déclaration of the Organic Act, they are not disqualified. 

Thèse considérations lead to an afifirmance of the Suprême Court, 
and such will be the order of this court. 



GRA'FF et al. y. RANKIN et al. 

(Circuit Court of Apijeals, Seventh Circuit. April 10, 1917. Rehearing 
Denied January 31, 1918.) 

No. 2404. 

1. WiLLS <Sï=5634(8) — C0N.STEUCTI0N — Vested ob Contingent Remaindeb. 

A testator devised land to a daugliter, tlien unmarrled, and lier law- 
ful issue. In case of lier marrlage lie requested that slie and lier hus- 
band should lease or make suoh other disposition of the land as would 
produce the most certain and largest Income, which he directed should 
be applied to the éducation and support of tlieir chlldren and of them- 
selves during the natural life of the daughter, at her death the property 
"to be equally distributed among her lawful issue and the légal représen- 
tative of any of her children that may hâve previously died, to be entitled 
to the same share that his or her parent would hâve been if then living." 
If the daughter should die "without leaving any lawful issue," the land 
should descend to and be equally divided among her brothers and sisters 
and their lawful issue. Held, that the children of the daughter took no 
vested interest in the remainder at their birth ; the remainder not 
being to her children, but directly to her "lawful issue" living at the 
tiine of her death, subject to the further limitation that grandchildren 
together took the share of a deceased parent, and that until the time 
of her death it was contingent. 

2. Guardian and Ward <®=>79 — Pbopebty Sxjbject to Sale — Contingent In- 

terest. 

Under the law of Illinois, as established by décision, a contingent in- 
terest in land is not subject to transfer, either at private or at guardian's 
sale. 

3. Remainders <S=>16 — Sale of Pbopebty under Ordee of Court. 

A court of equlty lias power in a proper proceeding to order the sale of 
real estate, where it appears that unless such action is taken the property 
will be lost both to life tenant and remalnderman, and to extinguish ail 
interests therein, whether vested or contingent, and in Illinois persons 
then in being and properly before the court will be deemed to represent 

<g=5For other cases see same topio & KBY-NUMBEB in ail Key-Numbered Dlgests & Indexes 
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the Interests of those unbom members of the class whose Interests are 
slmilar to theirs. 

4. Guardian and Ward ®=3lll — Sale or Propebty undbb Oeubb of Cotjet— 

Intebest Conveyed. 

A guardian, as sueh, brought a suit in a chancery court of Illinois, 
asking that land in whieh his ward had a contingent interest in remainder 
and also an équitable interest in the life estate, which was in her motlier, 
be sold, and the proceeds reinvested where it would be more bénéficiai to 
the ward. The ward was alone made défendant, and answered by a guar- 
dian ad litem. A sale was decreed, and the guardian was directed to re- 
port reinvestments to the probate court. Held, that the only interests 
which the court had jurlsdlction to sell in siich proceeding were those of 
the ward, and that since, under the law of the state, a contingent interest 
was not subject to sale, the pnrchaser took only the ward's équitable in- 
terest in the life estate, given her by the will of her grandfather, and 
which terminated with the life estate. 

5. Adverse Possession <S=>77 — Title or Interest Acquibed. 

ïhe deed made pursuant to such decree, however, which purported to 
convey the entire Interest, gave the grantee color of title, and, when 
follovved by exclusive possession and payment of taxes for more than 20 
years, divested the estate of the life tenant; but, under the law of the 
state, limitation did not begln to run against the contingent remaindermen 
until the death of the life tenant 

6. Guardian and Ward <S=>108 — Sale of Peopebtt — Title ob Intebest Ac- 

QuiHED — Contingent Remaindermen — Notice or Rights. 

Notwithstanding the fact that the will of the record owner of the 
land, under which ail interests were derived, was not properly recorded 
in the county where the land was sltuated, the grantee in the deed was 
chargeable with notice of its provisions, where the deed reclted the decree, 
and both the decree and the pétition on which It was based clearly re- 
ferred to the will and its place of probate. 

7. Guardian and Ward (®=3&8 — Sale of Pbopebtt — Interests Acquibed — 

Contingent Remaindermen. 

In the proceeding by the guardian, the court acquired Jurisdiction 
only to sell the minor's interest, and could not, as It did not purport to, 
give a construction to the will on which the purchaser had a rlght to rely. 

Appeal from the District Court of the United States for the North- 
ern Division of the Southern District of Illinois. 

Suit in equity by Minnie A. Rankin and Alexander C. Rankin against 
Charles Frederick GrafF and Emily B. Graff. Decree for complain- 
ants, and défendants appeal. Reversed. 

Certiorari denied, 247 U. S. , 38 Sup. Ct. 578, 62 L. Ed. , 

Logan Hay, of Springfield, 111., and Fred H. Hand, of Cambridge, 
m., for appellants. 

Wm. J. Graham, of Aledo, 111., and Charles J. Scofield, of Carthage, 
m, for appellees. 

Beîore BAKER, MACK, and EVANS, Circuit Judges. 

MACK, Circuit Judge. This is an appeal from the decree of the 
District Court quieting and confirming the title of the complainants, 
Alexander C. Rankin and his wife, Minnie A. Rankin, to certain lands 
in Mercer county, 111., as against the claims of the défendants, Charles 
Frederick Graff, his wife, Emily B. Graff, and Wilbur F. Gilder, hus- 
band and sole devisee of Netta Graff Gilder, deceased, and dismissing 

<t::s>For otber cases see saine topic & KEY-NUMBEÎR in ail Key-Numbered Digests & Indexes 
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for want o£ equity the cross-bill of défendant Charles F. Graff for pos- 
session and accountir- 

Romulus Riggs th. estator, died in the fall of 1846, seised of the 
land in controversy. He devised it by the sixth section of his will, 
which reads as f ollows : 

"I give and devise to niy daughter, Illinois Riggs, and to her lawful Issue 
for thelr only proper use and beiiefit tlie foUowing described thirteen quarter 
sections of land witli the appurteuances thereunto belonging, containlng one 
liundred and sixty acres eacli, more or less. ïhe said lands lying and belng lu 
Mercer county and state of Illinois as foUovvs, to wit: N. E. %, 23, 14 north, 
;5 west [and deseribing 12 other quarters]. If my daughter, Illinois Riggs, 
should marry and hâve lawful issue I request that her lawful husband whoni- 
soever he may be will act in conjunctlon witli his wife, my daughter, Illinois, 
as the agent and guardian of their children and that they will lease out or 
make such other disposition of the said thirteen quarter sections of land as 
will produce the most certain and largest Income, which income It Is my will 
and direction shall be applied to the éducation and support of their children 
and to the support of themselves during the natural life of my said daughter, 
Illinois, and at her death it is my direction that as many of their children 
as shall be twenty-one years of âge or if they be daughters and marrled be- 
fore that time then at eighteen years of âge they shall at once receive their 
equal proportion of said property, and their lawful father, my son-in-law, 
whomsoever he may be, if then living, shall continue to receive and control 
the income from the balance of the property for the sole use and benefit of 
such of my daughter, Illinois' children as may be under lawful âge at their 
mother's death, and shall deliver to each child his or her equal proportion 
of the same so soou as they become twenty-one years of âge, or if there shall be 
daughters and they are marric*d before that time then they are to receive 
their proportion at eighteen years of âge, so that at the time the youngest 
child of my daughter, Illinois, shall be of lawful âge, the property and in- 
come from the same will be equally divided among them and their lawful 
father, my son-in-law, whomsoever he may be, will be fuUy discharged from 
guardianshlp and hâve no ûirther control or interest in the saine. Neverthe- 
less, if any or ail of my daughter Illinois' children should arrive at lawful 
âge before her death, the property is not to be divided among them during her 
lifetime, but to remain with her and her husband for their mutual use and 
benefit of them ail until her death when it is to be equally distributed among 
her lawful Issue and the légal représentative of any of her children that 
may bave previously died, to be entltled to the same share that his or her 
parent would hâve been if then living. If, however, my said daughter, 
Illinois Kiggs should die without leaving any lawful issue, then I direct that 
the above described thirteen quarter sections of land with tlie appurtenauces 
shall at her death descend to and be equally divided among her brothers and 
sisters and their lawful issue, in the same manner as they would hâve de- 
scended to her issue had she left any." 

His will was duly probated at testator's domicile in the county of 
Philadelphia, state of Pennsylvania, and was recorded in Adams coun- 
ty and Mercer county, 111., in 1849 and 1874, respectively, but before 
the commencement of this suit the necessary statutory certificate of 
probate had not been filed for record. 

Illinois Riggs, to whom the testator's Mercer county lands were de- 
vised, was a spinster at the time of his death. In March, 1847, she 
married Charles H. Graff. In 1848 a daughter was born to them. On 
July 29, 1853, Charles H. Graff was appointed by the county court of 
Peoria county, 111., guardian of his niinor daughter, Netta. On August 
2, 1853, he filed on the chancery side of the circuit court of Mercer 
county a pétition to sell real estate, reciting the exécution and probate 
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in Philadelphia of the will of Romulus Riggs, tlie substance of the 
sixth clause, the petitioner's marriage to Illinois, the birth of their 
child, Netta, her minority, and his appointment as her guardian by the 
county court of Peoria, III. He further alleged that Netta had no prop- 
erty of any kind applicable to her éducation and support as contem- 
plated by the will of the testator, that the taxes upon the land were 
heavy, that the lands, being wild and uncultivated, produced no inconie 
whatever, and that no money was thus received to préserve them from 
waste. The petitioner thereupon charged and prayed that the pro- 
ceeds of the sale thereof be invested in such manner that a yearly in- 
come could be derived therefrom, to be applied towards the éducation 
and support of Netta Grafif, that Netta Graff be made a party to the 
proceedings, and that a guardian ad litem be appointed. Affidavit of 
her nonresidence was duly filed; a decree was entered at the April 
term, 1854, which, after reciting due notice to the défendant of the 
pendency of the suit, appointed a guardian ad litem ; and thereupon, 
after further reciting the filing of an answer by him, the decree found 
the facts as set out in the pétition, and ordered the property to be sold 
by a commissioner and deeds to be executed by him to the purchasers. 
Pursuant to this decree, the land was sold and conveyed to one Thom- 
as Morehead, by deed dated and recorded in June, 1854. This commis- 
sioner's deed recited the decree in hœc verba. By mesne conveyances 
the property came to the complainant, Alexander C. Rankin ; he and 
those under whom he claimed hâve held possession thereof in good 
faith and regularly paid the taxes thereon since 1854. 

Netta Grafif, who had married Wilbur F. Gilder, died in 1897, with- 
out having had a child born to her. Her husband, the sole beneficiary 
under her will, was a party défendant to thèse proceedings, but dis- 
cfaimed any interest and did not join in this appeal. Charles Freder- 
ick Grafif, the other and younger child of Illinois, the principal défend- 
ant herein, was born in 1862. It was to quiet and establish their title, 
as against his threatened ejectment action, that the complainants 
brought their bill in March, 1913. To the amended bill, filed in Octo- 
ber, 1915, défendants filed their answer, including a cross-complaint. 

Plaintifïs contend : First, that Morehead, their remote grantor, se- 
cured a valid title to the property in controversy by virtue of the pro- 
ceedings in the circuit court of Mercer county in 1853 ; second, that, 
if the légal title were not transferred as the resuit of such proceedings, 
they neverîheless acquired title under both sections 1 and 6 of the limi- 
tation act (Illinois Revised Statutes, c. 83) ; third, that, in any event, 
the défendant Charles Frederick Grafif is debarred by his lâches, and is 
estopped from asserting any rights, in view of his own delay and plain- 
tifïs' érection of valuable improvements upon the land in the honest 
belief of ownership. The défendants, denying plaintiflfs' contention, 
seek possession by their counterclaim. 

If the estate limited to the children of Illinois by the will of her 
father, Romulus Riggs, vested in each at its birth, rather than at the 
death of Illinois, Netta's vested interest was subject to a decree of sale 
on pétition to the proper court in order to provide for her éducation 
and support, and, if the commissioner's sale was thus made, the pur- 
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chaser acquired that vested interest. Since the remainder, if vested, 
was subject to open to let in her brother subsequently born, the interest 
thus sold would be an undivided half of the remainder, snbject to Il- 
linois' life estate. If, however, the remainder was contingent, then in 
Illinois it was not subject to transfer either at prîvate or at guardian's 
sale, and in that event, subject only to the question hereinafter con- 
sidered as to whether the Mercer county proceedings were for a guard- 
ian's sale, the commissioner's deed conveyed no title to Morehead. 

[1] 1. We therefore consider, in the first place, the nature of the 
interest acquired by the children of Illinois under the will. The direct 
devise to Illinois Riggs and her lawful issue is limited and explained by 
the subséquent provisions. Concededly, Illinois obtained only the lé- 
gal life interest, subject to an équitable charge on the income for the 
support and éducation of her children and for the support of herself 
and her husband. Concededly, too, the provision, authorizing Illinois 
and her husband to "lease or make such other disposition of the said 
thirteen quarter sections of land as will produce the most certain and 
largest income," did not empower them to sell the fee. 

To support their contention that the interest of the children, other 
than their équitable interest in the life estate, is but a contingent re- 
mainder, défendants urge certain clauses of the will, which they con- 
tend indicate that the testator's scheme for the division of his estate 
contemplated that his grandchildren's interest should be contingent up- 
on their surviving their mother. They further contend that the Illinois 
court bas in past décisions placed such a construction upon similar ex- 
pressions that thèse words hâve obtained in Illinois property law a pri- 
mary meaning, which the courts should apply, in the absence of an ex- 
press contrary intention or other strong counterbalancing considéra- 
tions. The important clauses are those providing that at Illinois' death 
the property "is to be equally distributed among her lawful issue and. 
the légal représentatives of any of her children that may bave previ- 
ously died, to be entitled to the same share that his or her parent would 
bave been if then living." Légal représentatives, in the light of the 
context, clearly refers to the grandchildren of Illinois. "If, however, 

* * * Illinois should die without leaving any lawful issue, then 

* * * the land * * * shall at her death descend to and be 
equally divided among her brothers and sisters and their lawful issue." 

The remainder is not, as in Lackenmyer v, Gehlbach, 266 111. 11, 
107 N. E. 202, to the children of Illinois with a gift over, in case any 
child die in her lifetime, to the children or légal représentatives of 
such child; it is directly to "her lawful issue," with the further limi- 
tation that grandchildren together take a deceased child's share. The 
gift to the issue, including such grandchildren, is, however, expressed 
as direct, not as substitutional ; the remainder is not to children, sub- 
ject to be divested, in case of a child's death, in favor of that child's 
children, but to lawful issue. Clearly, however, ail descendants do 
not take at birth ; it is not a gift to the class of descendants. Further- 
more, the remainder is not to "lawful issue and légal représentatives" 
of deceased children; this clause as to the légal représentatives merely 
describes the extent of their interest, a child's share — in other words. 
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a direction that the division is to be per stirpes among her lawful is- 
sue. Eut among whicli of tiie lawful issue, if issue is net the whole 
class of descendants? Clearly only such children as survive Illinois 
and the descendants surviving her of deceased xhildren. 

Even in the case of a direct remainder to children, with a gift over 
to the surviving issue in case a child die before the life tenant, the 
statement that the issue of the child so dying shall take the share 
which "the parent would hâve taken if living at her death" is deemed 
sufficient to indicate an inteiit that only such children and issue of de- 
ceased children as survive the hfe tenant shall take; the remainder is 
held contingent. People v. Byrd, 253 111. 223, 97 N. E. 293 ; Cum- 
mings V. Hamilton, 220 111. 480, 77 N. E. 264. See, however, People 
V. Carpenter, 264 111. 400, 106 N. E. 302, involving only personal prop- 
erty, in vi'hich the earlier cases were not cited, and thèse significant 
words not commented upon. If, as vv^e believe, People v. Byrd is a 
correct statement of Illinois law, then a fortiori must the remainder to 
the lawful issue of Illinois, a direct, not a substitutional, remainder, 
both as to children and grandchildren, be deemed, in view of the sub- 
séquent clause, a remainder to such of Illinois' children as survive her 
and the descendants surviving her of such of them as may die in her 
lifetime; clearly a remainder subject to the condition précèdent of 
surviving Illinois, and therefore contingent. Pitzer v. Morrison, 272 
m. 291, 111 N. E. 1017, and McClintock v. Meehan, 273 111. 434, 113 
N. E. 43, cited by plaintifïs, cast no doubt on this conclusion. 

The gift over to Illinois' brothers and sisters tends to confîrm this 
interprétation ; it is not to take place in the event of Illinois dying with- 
out lîaving had issue, the natural expression if the interests of Illinois' 
children vested upon their birth, but only in case Illinois dies without 
leaving any lawful issue. If the estâtes limited to the children of Illi- 
nois were held to be vested remainders, they would be divested by this 
clause in favor of Illinois' brothers and sisters, the testator's own chil- 
dren, only in case no descendant survived Illinois; but, if any one 
descendant survived her, then not only would that descendant hâve the 
entire disposition of his estate, but those children who died childless 
before her could hâve devised their vested interest to strangers. On 
the other hand, if, as we hold, the remainder to' Illinois' children and 
their descendants is contingent, then on Illinois' death the property 
must go to the testator's own family — either to Illinois' descendants, 
if any survive her, or, if none, then to her brothers and sisters. 

It follows, therefore, that Netta Graff, at the time of the sale of the 
land under the order of the circuit court of Mercer county, 111., had 
only a contingent interest in the remainder. 

[2] 2. If the proceedings in the Mercer county circuit court were 
merely a guardian's sale of the minor's estate, either by virtue of the 
statute or under the gênerai power of a court of chancery over the 
property of minors, no interest in the remainder was thereby acquired, 
because, in the first place, that contingent interest never became vested 
in fact, and, in the second place, under Illinois law, a contingent inter- 
est is not the subject-matter of sale. Hill v. Hill, 264 111. 219, 227, 
106 N. E. 262. At the best, the purchaser acquired Netta's équitable 
interest in the life estate, which expired at her death. 
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[3J But it is urged that the suit in chancery in the circuit court of 
Mercer county was more than a guardian's proceeding to sell liis 
ward's property; that it was a suit to save ail interests in the land, 
by a sale thereof and reinvestment of the proceeds. There can be no 
doubt of the power of a court of equity, in a proper proceeding, to 
order the. sale of real estate when it is necessary for the préservation 
of the estate; and where it appears that, unless such action is taken, 
the property will be lost both to life tenant and remainderman, a court 
of equity may decree the sale of the real estate, so as to extinguish ail 
interests therein, whether contingent or vested. Gavin v. Curtin, 171 
m. 640, 49 N. E. 523, 40 h. R. A. 776; Balridge v. Coffey, 184 111. 73 , 
56 N. E. 411 ; Thompson v. Adams, 205 111. 552, 69 N. E. 1. It is 
further clear that in Illinois persons then in being and properly before 
the court will be deemed to represent the interests of those unborn 
members of the class whose interests are similar to theirs ; and this, be- 
cause they are not likely to suffer as long as ail living persons similarly 
interested in the property are made parties to the suit. Haie v. Haie, 
146 m. 227, 33 N. E. 858, 20 L. R. A. 247. 

[4] Hère, however, no attempt was made to extinguisti ail présent 
interests in the property ; neither Illinois, the légal life tenant, nor the 
heirs of Romulus Riggs, as owners of the reversion, subject only to 
the contingent remainder, were made parties défendant. Whether in 
Illinois, under such a proceeding, a vested remainder might be sold, 
so as to bind unborn members of the class, even if, for want of juris- 
diction over the life tenant, the life estate is not divested, we need not 
détermine; for we hâve held that Netta's interest in the remainder 
was contingent, not vested. And while if, in addition to the living rep- 
résentatives of the contingent interests, the owners of ail vested légal 
interests were subject to the jurisdiction of the court, the land might be 
sold, and thereby the contingent remainders destroyed, just as at com- 
mon law and in Illinois (Bond v. Moore, 236 111. 576, 86 N. E. 386, 19 
L,. R. A. [N. S.] 540) contingent remainders would be destroyed if the 
owners of the vested interests merged their titles, the court was as 
powerless as the contingent beneficiaries to effectuate a valid convey- 
ance in Illinois of the contingent remainders as such. 

Furthermore, however, it is perfectly clear, from every step in the 
proceedings, that no attempt was made to hâve the court do more than 
decree the sale of a minor's estate. The suit was brought by the guard- 
ian ; as such, he had no légal or équitable interest in the property ; as 
guardian, he could not properly hâve been the complainant in a suit 
to sell the entire property in order to save the interests of ail concerned. 
The ward was the sole défendant ; she was made such in her personal, 
and not in any représentative, capacity. The decree provided that re- 
ports of reinvestment be made, not to the circuit, but to the county, 
court, and necessarily in the matter of the estate of the minor, Netta 
Graff. Hers was the sole interest attempted to be protected or dis- 
posed of ; no provision was made or prayed for in the interest of any 
other parties, living or unborn. And, while the decree ordered the 
sale of the land, a purchaser thereunder could acquire at best only 
such interest therein as the court, under its jurisdiction over the per- 
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sons and subject-matter, could effectually direct to be sold. We con- 
clude, therefore, that under thèse proceedings, nothing more than Net- 
ta's interest in the life estate could be passed to the purchaser. 

[5] 3. The commissioner's deed, however, gave to the purchaser 
color of title to the entire property. He and his successors hâve paid 
ail taxes, and hâve held open, noterions, exclusive, and adverse posses- 
sion under claim and color of title, for more than 20 years. Clearly 
the légal life estate of Illinois was thereby divested, and with it nec- 
essarily the équitable charges thereon. And if the entire légal fee had 
been vested in Illinois, in trust for her issue, they as cestuis que trustent 
would hâve been barred, irrespective of the nature of their équitable 
interest. Waterman Hall v. Waterman, 220 111. 569, 77 N. E. 142. 

But, in Illinois, both independently of and by virtue of section 3 of 
the limitation act (Revised Statutes, c. 83), to that extent limiting both 
sections 1 and 6 of that act, neither the 20 nor the 7 year period begins 
to run against a contingent remainderman until the expiration of the 
life estate; in this case, until the death of Illinois. Weigel v. Green, 
218 m. 227, 75 N. E. 913. If Nelson v. Davidson, 160 111. 254, 43 N. 
E. 361, 31 E. R. A. 325,52 Am. St. Rep. 338, though contrary to the 
implications both of earlier and later décisions, represents the présent 
law of Illinois, its scope is not to be extended; the reason there as- 
signed for holding that the statute of limitations will begin to run 
against a vested remainder before the terraination of the life estate, 
namely, that the vested remainderman might bave protected himself by 
paying the taxes and is in default in not so doing, is entirely inap- 
plicable to a contingent remainder. 

[6] It is contended, however, that this limitation on the acquisition 
of title by adverse possession, whether common-law or statutory, is 
not applicable in favor of a remainderman, claiming under a will not 
properly recorded; that inasmuch as, against such a claimant, a bona 
fide purchaser of the property without actual or constructive notice of 
the rights under the will is protected under section 30 of the record- 
ing act (Hurd's Rev. St. 1917, c. 30), it is immaterial whether such 
purchaser acquires title f rom the heirs of the testator, or only color of 
title followed by adverse possession and payment of taxes for the stat- 
utory period. In support thereof, Dugan v. Follett, 100 111. 581 (fol- 
lowed by Eewis v. Barnhart, 145 U. S. 56, 12 Sup. Ct. 772, Z6 L. Ed. 
621, and Lewis v. Pleasants, 143 111. 271, 30 N. E. 323, 32 N. E. 384), 
is relied upon. 

In Dugan v. Follett, several properties and conveyances were in- 
volved ; the court did not distinguish between them. As to one of 
the properties, the case holds in efifect that a purchaser, X., f rom A. and 
B., who do not appear in the record chain of title, and whose only lé- 
gal right is under an unrecorded conveyance from the record owner 
granting a life estate to A., with remainder to B., C, and D., has good 
title, after the statutory limitation period has expired, as against C. and 
D., if at the time of purchase X. had neither actual nor constructive 
notice of C.'s and D.'s rights; further, that X. is not constructively 
charged with notice of the interests acquired by C. and D. under the 
unrecorded deed from the record owner by reason solely of the fact 
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that X. can trace his record title only through that deed. Whether 
this case and the Lewis Cases correctly represent the présent law of 
Illinois on this subject, and whether the limitation period is of any 
moment in the détermination of the issues, we need not inquire. See 
Weigel V. Green, 218 111. 227, 75 N. E. 913. For clearly the court did 
not détermine, and did not intend to détermine, that X. would not be 
chargeable with notice of the rights of C. and D., if in the deed to 
X. the grantors, A. and B., had recited the deed from the record own- 
er to A., B., C, and D. in such a way as would hâve enabled X. to learn 
its provisions. 

In the instant case, the deed of the commissioner, the decree of the 
court, and the pétition on which it is based, ail refer clearly and un- 
equivocally to the will of the record owner, Romulus Riggs, as proven 
in the courts of Philadelphia, Pa. ; thereby the grantee was charged 
with notice of its provisions, as fully and efïectively as if the will and 
the proper certificate of its probate had been recorded in Mercer 
county before the commencement of those proceedings ; neither he nor 
any one claiming under him came within the protection of section 30 
of the recording act as a purchaser without notice. Weigel v. Green, 
supra. 

[7] But plaintifïs urge that, if by thèse proceedings they are charge- 
able with notice of the will, then they hâve a right to rely on the con- 
struction thereof by the court ; and they further urge that, as the court 
directed the sale of the land, it necessarily construed the will as grant- 
ing such an interest, be it to Netta Graff alone, or to the class of which 
she was the living représentative, as enabled the commissioners to con- 
vey the complète title. The proceedings, however, were not to coh- 
struethe will, but to sell a minor's interest; the court acquired juris- 
diction only over her interest in the land ; neither the property, vested 
or contingent, of other persons, nor the persons themselves, were sub- 
ject to the jurisdiction of the court; it is elementary that, as to them 
and to their interest, if any, in the land, the decree was without any 
binding force. Peterson v. Jackson, 196 111. 40, 63 N. E. 643. More- 
over, the decree does not purport to construe the will or to détermine 
any rights thereunder. And while reliance thereon may évidence the 
good faith of the original purchaser at the commissioner's sale, it 
does not relieve him from constructive notice of the will and its pro- 
visions as they may be construed and determined by a court having ju- 
risdiction of the parties and the subject-matter. 

4. Plaintifïs, however, urge that an exception to the rule that the 
statute of limitation begins to run against a remainderman only at the 
expiration of the life estate must be implied, if the remainderman is 
also interested in the life estate and has permitted his interest therein to 
be barred. We need not consider whether under any circumstances 
this contention is sustainable. McCoy v. Poor, 56 Md. 197; contra, 
Mara v. Brown, 1895, 2 Ch. 69, 96; Eranke v. Berkner, 67 Ga. 264; 
East Rome Town Co. v. Cothran, 81 Ga. 359, 8 S. E. 72,7. For, in the 
instant case, défendant Grafï, after he became of âge, could not hâve 
brought or caused to be brought any effective action against plaintifïs. 
His was an équitable interest in his mother's légal life estate; many 
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years before he became of âge that estate and the équitable interests 
dépendent thereon had been lost by limitation. 

5. Nor can défendant Graff be charged with lâches because of any 
act or conduct prior to 1911. He was under no duty and therefore 
is charged with no wrongdoing or négligence for failure to attempt to 
compel his mother to begin what inevitably, after he became of âge, 
would hâve been an unsuccessful action to recover the life estate. 
With his Personal rights against his mother for her failure during his 
infancy to protect his interests, plaintifïs are not concerned. Even, 
if he knew of his prospective rights in the contingent remainder, he 
owed no duty to plaintiff, either to assert them before he could success- 
fuUy do so, or to notify them of an intention to assert them if and 
when they should become vested. He had no better knowledge than 
they of the f acts ; they were chargeable with notice of the will and its 
probate ; he, at best, had actual knowledge of its contents ; each had 
the same opportunity to ascertain and to détermine what rights were 
conferred thereunder. 

6. Within two years after Graff's interest was vested, this suit was 
begun, and ejectment proceedings thereby hindered. During that time, 
plaintifïs did not change their position. The delay in no manner af- 
fected or could affect the évidence in this case. Irrespective, there- 
fore, of plaintiff's inability to base aiifirmative relief of the cbaracter 
hère sought on lâches, or on any weakness in defendant's title, and 
without determining whether or not lâches is a proper défense to a 
counterclaim based on strictly légal rights, sought to be enforced in 
equity only because plaintiff had haled défendant into that forum, 
we are of the opinion that défendants Graff are not chargeable there- 
with. 

7. Every élément of an estoppel as against Graff is absent from the 
case; he made no misrepresentations ; he was not silent when duty 
compelled him to speak; plaintiffs did nothing in reliance upon or 
because of his position, other than to pay the taxes that accrued 
after 1911 ; and during that period they enjoyed the possession of the 
premises. 

8. It follows, therefore, that plaintiffs can recover nothing under 
their bill, and that défendants are entitled to relief under their answer 
as a cross-bill. As plaintiffs, however, made their improvements in 
good-faith belief in their ownership of the land, equity requires that the 
accounting be limited to the fair rental value of the land, without im- 
provements, from March, 1911, less the taxes thereon paid by plain- 
tiffs, cmd chat the decree therefor and for the possession be condi- 
tioned upon défendant paying the enhanced value of the premises, due 
to the improvements now thereon and madq by plaintiffs or their pred- 
ecessors in title. 

The decree will be reversed, and the cause remanded for further 
proceedings in accordance with the views herein expressed. 
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GENERAL INV. CO. v. LAKE SHORB & M. S. RT. CO. et al. 

(Circuit Court o£ Appeals, Slxth Circuit. February 16, 1918.) 

No. 2939. 

1. Eemoval 01' Causes <&=»106 — Remand — Waiveb or Rtght. 

If gênerai fédéral jurisdlction exists, the want of local Jurlsdiction or 
venue in the particular fédéral court to wliich a cause lias been removed 
Is waived, where the plalntifC, after the removal, without challenging 
such jurisdlction by motion to remand or otherwise, consents to and 
accepta such jurisdlction by affirmative acts in récognition thereof and 
invoking its exercise. 

2. CoTmTS <S=»12(3) — Jukisdiction — Foreign Corporations — Subjection to 

State Process. 

A foreign corporation is not amenable to process in a court of another 
State, unless it is actually doing business In that state of such character 
and estent as to warrant the inference that It bas subjected itself to the 
jurlsdiction and laws of sucli state and the process is served on an au- 
thorlzed officer or agent. 

3. Removal op Causes iS=>112 — Jubisdiction of Parties Acquibed — Validi- 

TT OF Service. 

The validity of the service of process in a state court roay be questioned 
after removal to a fédéral court; the sherlffi's retum not being conclu- 
, .'Sive, and the question of jurisdlction being one for the ultimate déter- 
mination of the fédéral court. 

4. Corporations <S=»642(4%) — Foreign Corporations — "Doinq Business" in 

State. 

The New York Central & Hudson River Rallroad Company, a New York 
corporation, owned no road and maintalned no office or agent in Ohlo, 
but its road was operated in connection with that of the Lake Shore & 
Mlchigan Southern Railway Company, which ran through that state; 
through trains over the two Unes being run betvveen New York and 
Chicago. Agents for both companies sold tickets good over either or 
both Unes under the gênerai name of "New York Central Lines"; the 
proceeds being divlded at perlodical settlements accordlng to the service 
rendered by each company. Held, that the Central Company did not do 
business in Ohio, and that a court of that state did not obtaln jurisdic- 
•(tion over It by service of process on an agent of the Lake Shore Company. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Doing Business.] 

5. EguiTT <S=>362 — Ground for Dismissal — Dbfects as to Parties. 

A court of equlty cannot make a decree between the parties betore 
it which necessarily affects the rights of an absent person, who is in 
such case an indispensable party ; but a blU is not to be dismissed In its 
entlrety, because of the absence of a person who is indispensable to 
granting ail the relief prayed for, if there is any separable matter as 
to which complète relief may be given, not afCectlng the rights of such 
absent person. 

6. Corporations <®=>201 — Surr to Enjoin Voting of Stock — Parties. 

A stockholder in a corporation Is an indispensable party to a suit to 
enjoin hlm from voting hls stock at a stockholders' meeting. 

7. Corporations <S=3584 — Surr to Enjoin Meeger — Parties. 

To a suit by a stockholder to enjoin the corporation from entering 
Into an Illégal merger with another corporation, such other corporation 
need not be made a party, where it has acquired no vested contract right 
In the proposed consolidation, although it may own the majority of the 
stock of the flrst corporation. 
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8. Corporations <S=189(9)— Suit by Stockholdee— Parties. 

To a suit by a stockholder for tlie appointment of a receiyer of stocka 
of subsidiary companies alleged to be held illegally by tbe corporation, 
and for the disposition of such etocks another stockholder, although own- 
ing the majority interest, is net an indispensable party. 

9. Courts <3=:o351% — Motion to Dismiss — ^Dismissau as to Part of Bill. 

A motion to dismiss made under equlty rule 29 (198 Fed. xxvi, 115 O. 
G. A. xxvi), going to the entire bill, as in case of a demurrer under the 
old practice, must fall, if any part of the bill is good against it; but 
where there is a defect of parties, which would prevent the court from 
granting a part of the relief prayed for, the court may properly dismiss 
so much of the blU as relates to that matter. 

10. Corporations <S=>189(11) — Suit by Stockholdee— Sufficienoy of Bill. 

A bill by a stockholder to enjoin the corporation from dolng an illégal 
act held sufficient on its face against a motion to dismiss. 

11. Corporations iS=>189(11) — Stockholders' Suits — Sufficiency of Bill. 

Equity rule 27 (198 Fed. xxv, 115 C. C. A. xxv), prescribing the requi- 
sites of a stockholder's bill, relates only to suits "founded on rights which 
may properly be asserted by the corporation," and does not apply to a 
bill by a stockholder in his own right against the corporation to enjoin 
it from doing an illégal act 

12. Corporations <S=»584— Suits bt Stockholder — ^Adéquate Remedy at 
Law. 

Gen. Code Ohio, § 9034, providing the compensation which shall be paid 
for the stock of a stockholder who refuses to exchange his stock for 
that of a Consolidated company, is intended to apply only to lawful con- 
solidations, and does not afCord an adéquate remedy to a stockholder 
who seeks In advance to restrain the corporation from entering into an 
Illégal consolidation. 

13. Courts (g=347 — Supplemental Bill — Orange in Natuee of Suit. 

Under equity rule 34 (198 Fed. xxviii, 115 C. O. A. xxvlii), providing 
that the court may permit a complainant to file a supplemental bill "al- 
legiiig material facts occurring after his former pleadlng," if a com- 
plaiuant's original bill is sufficient to entitle him to one kind of relief 
and facts subsequently occur to entitle him to other and more extensive 
relief, he may hâve such relief by setting out the new matter in the form 
of a supplemental bill, even though the nature of the suit would m 
effect be thereby changea. 

14. QuiETiNQ Title <3=»12(3) — Cloud on Title — Bight to Maintain Suit — 
Possession. 

The gênerai equity rule that a blU to remove cloud from title can only 
be filed by one in possession does not prevent the maintenance of such a 
bill by one not in possession, where there are other grounds for équitable 
relief. 

15. QuiETiNG Title iS=»12(3) — Suit to Remove Cloud — Possession. 

Where the légal title to the property of a corporation and its posses- 
sion hâve passed from it to a Consolidated company through an illégal 
consolidation, a stockholder is not debarred from maintaining a suit to 
hâve the proceedings by which the consolidation was effected set aside 
as a cloud upon the title of the corporation by the fact that neither he 
nor the corporation is in possession. 

16. Appeal and Eîbror (3=3&59(2) — Equity <S=»297 — Supplemental Bill — 
Discrétion of Court — Review. 

The granting or refusing of leave to flle a supplemental bill rests in 
the discrétion of the trial court, and is not reviewable by an appellate 
court, unless there has been a gross abuse of discrétion ; and matters 
which would not hâve constituted such a want of equity as to prevent 
the maintenance of an original bill may properly be considered in de- 

«=»For other cases see same toplc & KKY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
250 F.— Il 
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termining whether, in the exercise ot souiid judldal discrétion, leave 
should hâve been granted to flle a supplemental bill as a matter of grâce. 
17. Eqdity ig=3297 — ^I/EAVe to Fixe Supplemental Bill — Discrétion or 
Court. 

Complainant acquired 5 shares of stock of défendant railroad Com- 
pany, out of 499,961 shares outstanding, two months after the date of 
an agreement for consolidation between défendant and a number of 
other companies, which agreement was afterwards approved by defend- 
ant's stoclvholders ; only 77 shares, besides complainant's, belng voted 
against it. Under the laws of the state, dissenting stockholders were 
entitled to receive for their stock its highest market value during the 
preceding two years. After the consolidation was ettected, the Consoli- 
dated Company executed mortgages on its property, securing bonds to 
the amount of $365,000,000. A bill had previously been flled by com- 
plainant to enjoin the consolidation, and after it was ettected complainant 
asked leave to flle a supplemental bill to set it aside as a cloud on de- 
fendant's title. ïhe property within the jurisdiction of the court, and 
which would be affected by its decree, was only a part of its Une. Held 
that, under ail the circumstances, the court did not abuse its discrétion 
in denying leave to flle the supplemental bill. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio; John M. KilHts, 
Judge. 

Suit in equity by the General Investment Company against the Lake 
Shore & Michigan Southern Railway Company, the Central Trust 
Company of New York, the. New York Central & Hudson River Rail- 
road Company, William A, Read, Henry Evans, and Willis D. Wood. 
Decree for défendants, and complainant appeals. Modified. 

For opinion below, see 226 Fed. 976. 

F. A. Henry, of Cleveland, Ohio, for appellant. 

Doyle, Lewis, Lewis & Emery, of Toledo, Ohio (C. T. Lewis, of To- 
ledo, Ohio, Walter C. Noyés, of New York City, and Samuel H. West, 
of Cleveland, Ohio, of counsel), for appellees. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SANFORD, District Judge. 

SANFORD, District Judge. This suit was commenced by a péti- 
tion in equity filed in the Court of Common Pleas of Cuyahoga Coun- 
ty, Ohio, by the Central Investment Company, a Maine corporation, 
against The Lake Shore & Michigan Southern Railway Company, a 
corporation of New York, Pennsylvania, Ohio, Michigan, Indiana 
and Illinois (hereinafter called the Lake Shore Company), The New 
York Central & Hudson River Railroad Company, a New York cor- 
poration (hereinafter called the New York Central Company), the 
Central Trust Company of New York, and three individual défend- 
ants, Read, Evans and Wood, for the primary purpose of enjoining 
the consolidation of the Lake Shore and New York Central Compa- 
nies, with ofhers, into a single corporation. Summons was issued for 
the Lake Shore and New York Central Companies and returned as 
served upon each. No process was issued for the Trust Company or 
individual défendants; and they hâve never appeared herein. Before 

{gssFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests à Indexes 
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the return day the New York Central Company appeared specially 
and moved that the sheriff's return upon it be set aside. This motion 
was overruled; as was the plaintiff's motion for a temporary injunc- 
tion. 

Thereaf ter, the Lake Shore and New York Central Companies, 
with The New York Central Railroad Company (purporting to be the 
Consolidated railroad corporation created meanwhile imder the laws of 
New York, Pennsylvania, Ohio, Michigan, Indiana and Illinois), ap- 
peared specially and filed their pétition for the removal of the cause 
to the United States District Court below. This removal was ordered 
by the Common Pleas Court. 

After such removal, the New York Central Company, appearing 
specially in the District Court, moved to set aside the return of the 
the summons against it and quash the service. The Lake Shbre Com- 
pany also moved to dismiss the plaintiff's pétition. After a hearing on 
the motion of the New York Central Company it was adjudged that 
the sen'ice and summons against it be set aside, and that it go hence, 
with costs. Subsequently the plaintiff moved for leave to file a sup- 
plemental bill making new parties défendant; also for "substituted 
process" upon the New York Central Company and others. More than 
two months thereafter the plaintiff moved that the cause be remanded 
to the State court. This motion was denied. Subsequently a decree 
was entered denying the plaintiff's motion for substituted service, and 
leave to file a supplemental bill ; granting the Lake Shore Company's 
motion to dismiss ; and dismissing the suit at the plaintiff's costs ; f rom 
which final decree the plaintiff has appealed. 

[1] L Motion to remand. The pétition for removal, which alleged 
diversity of citizenship between the plaintiff and ail défendants and 
the requisite jurisdictional amount, was primarily based on a separable 
controversy with the removing défendants arising under the laws of 
the United States. The plaintiff, while not denying the gênerai grounds 
of Fédéral jurisdiction, insists that the suit was improperly removed 
to the District Court because of want of local jurisdiction in such 
court due to the fact that the New York Central Company was not 
an inhabitant of the district. 

It is unnecessary to détermine whether, under the rule of Ex parte 
Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264, In re Moore, 
209 U. S. 491, 28 Sup. Ct. 585, 52 L. Ed. 904, 14 Aiin. Cas. 1164, Lou- 
isville Railroad v. Fisher (6th Cir.) 155 Fed. 68, 83 C. C. A. 584, U L. 
R. A. (N. S.) 926, Turk v. Illinois Central Railroad (6th Cir.) 218 Fed. 
315, 134 C. C. A. 111, and other similar cases, there was, in the first 
instance, a want of local jurisdiction in the court below. If gênerai 
Fédéral jurisdiction exists, the want of local jurisdiction or venue in 
the particular Fédéral court to which a cause has been removed, is 
waived, where the plaintiff, after the removal, without challenging such 
jurisdiction by motion to remand or otherwise, consents to and accepts 
such jurisdiction by affirmative acts in récognition therebf and sub- 
mission thereto. In re Moore, 209 U. S. supra, at page 496, 28 Sup. 
Ct. 585, 52 L. Ed. 904, 14 Ann. Cas. 1164; Western Loan Go. v. Min- 
ing Co., 210 U. S. 368, 371, 28 Sup. Ct. 720, 52 L. Ed. 1101 ; Kreigh 
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V. Westinghouse, 214 U. S. 249, 253, 29 Sup. Ct. 619, 53 L. Ed. 984; 
Louisville Railroad v. Fisher (6th Cir.) 155 Fed. supra, at page 69, 83 
C. C. A. 584, 11 L. R. A. (N. S.) 926; Garrett v. Louisville Railroad 
(6th Cir.) 197 Fed. 715, 117 C. C. A. 109. Such objection to the want 
of venue must be raised at the first opportunity calling for élection be- 
tween insisting on the objection or taking inconsistent action. Erie 
Railroad v. Kennedy (6th Cir.) 191 Fed. 332, 334, 112 C. C. A. 76. 

In the instant case, the plaintiff, after the removal, without anywise 
challenging the jurisdiction of the District Court, entered into an agree- 
ment as to using therein certain testimony relating to the vaHdity of 
the service upon the New York Central Company ; participated in the 
hearing therein on the motion to set aside such service ; and subse- 
quently, more than a month after such service had been set aside and 
while the Eake Shore Company's motion to dismiss vvas pending, filed 
therein its motion for leave to file a supplemental bill, and two motions 
for "substituted process" upon the New York Central Company and 
others, under section 57 of the Judicial Code fAct Mardi 3, 1911, c. 
231, 36 Stat. 1102 [Comp. St. 1916, § 1039]). Thèse several acts on its 
part were clear and unequivocal récognitions of the jurisdiction of the 
District Court, indicating its wilHngness that the matters in controversy 
should be tried by that court; its motions for leave to file a supple- 
mental pétition and for "substituted process" not merely tacitly con- 
senting to accept its jurisdiction, but afïirmatively appealing to its aid 
and invoking the exercise of such jurisdiction. In re Moore, 209 U. S. 
supra, at page 496, 28 Sup. Ct. 585, 706, 52 E. Ed. 904, 14 Ann. Cas. 
1164; Clark v. Southern Pacific Company (C. C.) 175 Fed. 122, 127. 
Such consent to the jurisdiction of the District Court and waiver of 
objection to its want of venue, if any originally existed, could not 
thereaf ter be revoked ; and the motion to remand, filed more than two 
months thereafter, was hence properly denied. In re Moore, 209 U. 
S. supra, 490, 28 Sup. Ct. 585, 706, 52 L. Ed. 904, 14 Ann. Cas. 1164; 
Clark V. Southern Pacific Co. (C. C.) 175 Fed. 122, supra. 

[2] 2. Service on the Nezv York Central Company. The sherifï of 
Cuyahoga County made return that he had served the summons on the 
New York Central Company upon "W. A. Barr, Regular Ticket Agent, 
in charge of the business of said company, the président or other offi- 
cer not found in my county." The motion of the New York Central 
Company to set aside this service, was based primarily upon the 
grounds that it had never done business in Ohio or become subject 
to service of process therein, and that Barr was not its agent or in 
charge of its business. 

[3] A foreign corporation is not amenable to personal process in 
a court of another state unless it is doing business in such state and 
such process is served upon an authorized officer or agent. Peterson 
V. Chicago Railway, 205 U. S. 364, 390, 394, 27 Sup. Ct. 513, 51 L. Ed. 
841; Mechanical Appliance Co. v. Castleman, 215 U. S. 437, 441, 30 
Sup. Ct. 125, 54 E. Ed. 272; Herndon-Carter Co. v. Norris, 224 U. S. 
496, 499, 32 Sup. Ct. 550, 56 E. Ed. 857; Philadelphia Railway v. Mc- 
Kibbin, 243 U. S. 264, 265, 37 Sup. Ct. 280, 61 E. Ed. 710; and cases 
therein cited. To render it so amenable there must be an actual doing 
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of business within the state of such character and extent as to warrant 
the inference that it lias subjected itself to the jurisdiction and laws 
of such State and is there présent subject to the process of its courts. 
St. Louis Raihvay v. Alexander, 227 U. S. 218, 226, 227, 33 Sup. Ct. 
245, 57 L. Ed. 486, Ann. Cas. 191 5B, 77; International Harvester Co. 
V. Kentucky, 234 U. S. 579, 583, 586, 34 Sup. Ct. 944, 58 L. Ed. 1479 ; 
Washington-Virginia Railway v. Real Estate Trust, 238 U. S. 185, 
186, 35 Sup. Ct. 818, 59 L. Ed. 1262; Philadelphia Railway v. Mc- 
Kibbin, 243 U. S. supra, at page 266, 37 Sup. Ct. 280, 61 L. Ed. 710. 
The validity of the service of process in a state court may, furthermore, 
be questioned after reinoval to a Fédéral court ; the sheriff's return not 
being conclusive and the question of jurisdiction being one for the ul- 
timate détermination of the Fédéral court. Mechanical Appliance Co. 
V. Castleman, 215 U. S. supra, at 441, 442, 443, 30 Sup. Ct. 125, 54 L. 
Ed. 272, and cases therein cited. 

[4] The testimony established the foUowing material facts: The 
New York Central Company was a New York corporation. It had 
no line of railroad in Ohio and maintained no office or place of business 
therein. Both it and the Lake Shore Company were members of a 
group or System, comprising several railroad companies included un- 
der the gênerai désignation of the "New York Central Lines." Each 
of thèse several companies commonly marked its rolling stock and 
equipment with its own initiais and the words "New York Central 
Lines" ; issued its tickets on paper water marked with thèse words ; 
printed them on its time-tables; and generally used them as a trade 
mark on available matter. The same person was Président of the New 
York Central and Lake Shore Companies. The New York Central 
Company's railroad connected at Buffalo, New York, with that of the 
Lake Shore Company, forming a continuons line from New York 
City to Chicago, Illinois, extending through Cleveland, in Cuyahoga 
County, Ohio. Through passenger rates were, by agreement, estab- 
lished over thèse Connecting lines ; and passenger trains run over them 
from Cleveland and western points to New York City, without change 
of passenger cars. The Lake Shore Company maintained a city ticket 
office in Cleveland, on the door of which the words "New York Cen- 
tral Lines" were painted. It there sold coupon tickets for continuons 
passage over its line and those of the New York Central Company 
to points on the latter. Thèse tickets recited that they were issued by 
the Lake Shore Company and that in selling tickets for passage over 
other lines it acted only as agent. They bore at the top the name 
of the New York Central Company, for the purpose of validating 
them as authorized tickets issued by the Lake Shore Company on ac- 
count of the New York Central Company. Their date stamp read: 
"New York Central Lines (date of issuance) City Ticket Office, Cleve- 
land, O." They were honored by the New York Central Company 
for the transportation of passengers from Bufïalo to the points of des- 
tination ; and upon an accounting the New York Central Company re- 
ceived from the Lake Shore Company the proportionate part of the 
f ares collected for the transportation over its lines ; and so, recipro- 
cally, as to like tickets issued by the New York Central Company for 
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transportation to points on the lines of the Lake Shore Company. The 
Lake Shore Company had also, by agreement with other railroad com- 
panies throughout the country not included in the "New York Central 
Lines," estaWished through passenger rates to varions points on the 
lines of such other companies, and regularly issued coupon tickets for 
continuons passage to such points, which were in ail respects similar 
to those issued for passage to points on the New York Central and 
other "New York Central Lines," bearing likewise the name of the 
company on whose line the point of destination was located, and were 
honored by thèse other companies and accounted and settled for in ex- 
actly the same manner. W. A. Barr was employed as City Ticket 
Agent of the Lake Shore Company in its Cleveland office. He was not 
in the employment of the New York Central Company, received no 
compensation f rom it, and did not report or account to it ; ail account- 
ing and settlements being made between the two companies. As such 
ticket agent, he regularly sold coupon tickets, as above described, for 
passage over the lines of the Lake Shore and of the New York Cen- 
tral Company and other companies not included in the "New York 
Central Lines." 

From thèse facts it appears that the New York Central Company it- 
self transacted no business in Ohio. The plaintiff's contention that it 
was nevertheless engaged in business. therein, through the agency of 
the Lake Shore Company as an affiliated meniber of the "New York 
Central Lines" and in the sale of tickets in its behalf, and that Barr 
thereby became its agent for the service of process, is directly ruled by 
Peterson v. Chicago Railway, 205 U. S. supra, at page 394, 27 Sup. Ct. 
513, 51 L. Ed. 841, which, in its essential facts, is almost identical with 
the instant case. There a domestic and a foreign railroad corpora- 
tion, owning lines of railroad which connected at the State line, were 
associated as constituent éléments of the "Rock Island System," adver- 
tised as such in their time-tables and elsewhere. The foreign cor- 
poration owned the majority of the stock in the domestic corporation, 
with the power of controlling its management through the élection of 
directors and officers. The domestic corporation, however, transacted 
its business within the state as a separate légal entity, under the con- 
trol and management of its own officers and agents. And, although 
the two companies had to a certain extent common agents and em- 
ployées, their control and payment was kept distinct while engaged in 
the separate service of each. It was held, under thèse circumstances, 
that the foreign corporation was not, in the purview of the law, doing 
business within the State, either through the agency of the domestic 
corporation or otherwise ; that a ticket agent employed by the domes- 
tic corporation in selling tickets good upon its own line and that of the 
foreign corporation, transacted such business as the agent of the do- 
mestic corporation merely; and that an attempted service of process 
upon such ticket agent was not a service upon an agent of the foreign 
corporation transacting its business within the State in such sensé as 
to give jurisdiction over it. 

The doctrine of this case was recently re-affirmed and emphasized 
in Philadelphia Railway v. McKibbin, 243 U. S. supra, at page 268, 37 
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Sup. Ct. 280, 61 L. Ed. 710, in which it was held that the sale by a local 
carrier within a State of through tickets over the line of a foreign 
Connecting carrier did not involve a doing of business within the State 
by such Connecting carrier, otherwise, "nearly every carrier in the 
country would he 'doing business' in every State" ; and that even if the 
défendants' "subsidiary companies" did business within the State, this 
would not, under the authority of the Peterson case, warrant a finding 
that it did business there. 

The case of St. Louis Railway v. Alexander, 227 U. S. supra, at 
page 228, 33 Sup. Ct. 245, 57 h. Ed. 486, Ann. Cas. 191 5B, 77, upon 
wliich the plaintiff mainly relies, is essentially difïerent from the in- 
stant case. There two foreign railroad corporations, whose lines were 
combined together as a continuons line under the désignation of the 
"Cotton Belt Route," maintained in the State in which suit was brought 
against one of the constituent corporations, a joint office of the "Cot- 
ton Belt Route" and of both constituent lines, with a joint freight 
agent of the two lines, who, as the authorized agent of the défendant, 
attended to the settlement of claims against it and presumably other 
matters of a kindred character, undertaking to act for and represent it, 
and negotiating directly for and in its behalf ; a situation which was 
held to constitute a transaction of business in behalf of the défendant 
by its authorized agent in such manner as to bring it within the State 
and make it subject to the service of process. Hère, however, the 
essential élément of an authorized résident agent, directly acting for 
and representing the défendant in the conduct of its business, is en- 
tirely lacking. 

We hence necessarily conclude, under the foregoing authorities, that 
the New York Central Company was not, in the purview of the law, 
doing business in Ohio ; that the service of the summons upon Barr 
was not upon an agent transacting its business therein in such sensé as 
to give jurisdiction over it; and that the court below correctly set 
aside such service and summons and adjudged that it go hence. 

We therefore need not consider the alternative contention of the 
New York Central Company, that in any event the service upon Barr 
was invalid, under section 11288 of the General Code of Ohio, be- 
cause not made upon him in a coun'.y in which its railroad was located 
or through which it passed. 

3. Appearance by the New York Central Company. Eour months 
after the service on the New York Central Company had been set aside, 
and before the détermination of the Lake Shore Company's motion to 
dismiss, the plaintiff filed its motion to remand to the state court. It 
now insists in this court (evidently for the first time), that a certain 
brief, which appears in the transcript without explanatory évidence, 
but was apparently submitted in the court below in opposition to this 
motion, was submitted by counsel in behalf of the New York Central 
Company as one of the co-defendants, and constituted a voluntary ap- 
pearance by it. This brief dealt with motions to remand the présent 
case and another case in which the Lake Shore Company, but not the 
New York Central Company, was a défendant, and was entitled in 
both cases. It was signed as "Solicitors for Défendants" by the coun- 
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sel who had previously représentée! the New York Central Company 
on its motion to set aside the service ; who then represented the L,ake 
Shore Company in opposition to the motion to remand, and aiso, it 
appears, on its pending motion to dismiss the présent case. In discuss- 
ing the right to remove the présent case before service of process upon 
ail défendants, it was stated that both at the time of fîling the péti- 
tion for removal and then, the I_,ake Shore and New York Central 
Companies "were and are the only défendants in the suit." On the 
other hand, it was elsewhere distinctly stated that the court had indi- 
cated by its previous order that the New York Central Company was 
never legally a défendant "and is not now a défendant in the action," 
which "now stands as one brought against the Lake Shore alone" ; 
in the concluding summary it was repeated that "the L,ake Shore is 
now the only real or actual défendant in both cases" ; and in the last 
sentence, it was urged, not only that the motion to remand should 
be overruled, but that, for the reasons set forth in their former brief , 
the motion of the L,ake Shore Company to dismiss this case (which 
was based primarily upon the absence of the New York Central Com- 
pany as an indispensable party), should be granted. 

Viewing this brief in its entirety, in the light of the existing situation 
and of its manifest purposes, we think the reasonable inference is that 
it was submitted by thèse solicitors in behalf of the Lake Shore Com- 
pany alone, the only défendant then before the court, and not submit- 
ted, or intended to be, in behalf of the New York Central Company, 
thereby not merely reinstating it as a défendant, after succeeding, four 
months before, by a vigorous contest, in obtaining its dismissal, but 
also destroying the principal ground of the Lake Shore Company's 
motion to dismiss, upon which they were then insisting; the plural 
word "Défendants" with which it was signed having been used, it 
would seem, either through inadvertence or typographical error, or as 
indicating their représentation of the Lake Shore Company as the de- 
fendant in the two cases. We hence conclude that it did not constitute 
a voluntary entry of appearance by the New York Central Company 
herein. 

4. Dismissal of original pétition. The original pétition was filed De- 
cember 8, 1914. Its broad allégations, so far as now material, may be 
thus summarized : The plaintifif had been the owner, since June 27, 
1914, of 5 shares of $100 each of the capital stock of the Lake Shore 
Company, out of a total outstanding issue of 499,961 shares; and, 
since February 24, 1914, of 300 like shares of the capital stock of the 
New York Central Company, out of a total of 2,555,810.66 shares. 
The Lake Shore Company, had, for many years, owned a majority or 
ail of the capital stock of various other railroad and transportation 
companies incorporated under the laws of New York, Pennsylvania, 
Ohio, Indiana and Illinois. The New York Central Company had, for 
many years, owned, in violation of law, a majority, namely 452,892 
shares, of the capital stock of the Lake Shore Company; and a ma- 
jority or ail of the capital stock of other railroad and transportation 
companies incorporated under the laws of Michigan and New York. 
The several subsidiary companies whose controlling' stock was thus 
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held by the Lake Shore and New York Central Companies owned vari- 
ons lines which were parallel and naturally competing with those of the 
Lake Shore, New York Central and other subsidiary companies, in lo- 
cal, Interstate and foreign commerce. Their control had been acquired 
in order to restrain such commerce and suppress compétition therein, 
and had accomplished such purpose ; and if the Lake Shore Company 
continued its holding of the controlling stock in its subsidiary compa- 
nies its property and corporate entity would be subjected to penalties 
and forfeitures under various provisions of law. The New York Cen- 
tral Company, through its own stock ownership and that of the Lake 
Shore Company and by the élection of directors, dominated and con- 
trolled, directly and indirectly, the affairs and management of the Lake 
Shore Company and of each of their several subsidiary companies ; 
thereby concentrating such control in one ownership. To further per- 
fect this combination it had deposited its stock in the Lake Shore Com- 
pany tO' secure an issue of its collatéral trust bonds, under an inden- 
ture contemplating the consolidation of the two companies, and had 
executed a mortgage securing an issue of its consolidation bonds to be 
used in retiring such collatéral trust bonds. And as a final step in il- 
legally consoliclating the Lake Shore and New York Central Compa- 
nies, the boards of directors of the New York Central and Lake Shore 
Companies and of their subsidiary companies had recently signed a 
proposed agreement of consolidation (the date of which was not recit- 
ed), contemplating a merger of ail of such companies. By its terms 
thèse several companies were to be Consolidated in a single corporation, 
styled The New York Central Railroad Company, having a capital 
stock of 3,000,000 shares of $100 each, the majority of which was to 
be issued in exchange for stock in the consoliclating companies; the 
stock held by the New York Central Company in the Lake Shore Com- 
pany was to be cancelled ; the minority stockholders in the Lake Shore 
Company were to receive for each of their shares five shares in the 
Consolidated corporation, aggregating 235,445 shares ; and the Lake 
Shore collatéral trust bonds were to be exchanged for equal amounts 
of the consolidation bonds of the New York Central Company. This 
proposed consolidation of companies owning parallel and competing 
lines of railroad was a violation of the Fédéral Anti-Trust Act and of 
various provisions of the constitutions and laws of the several states, 
and otherwise illégal ; and if approved by the stockholders of the sev- 
eral companies inextricable confusion would resuit, a multiplicity of 
annulment suits would be required, and penalties and forfeitures would 
arise against the companies. At a meeting of the stockholders of the 
New York Central Company, held July 20, 1914, the consolidation had 
been approved by a vote of two-thirds of the outstanding stock ; the 
plaintiff having voted and protested against it. A meeting of the stock- 
holders of the Lake Shore Company had been called for December 22, 
1914 (two weeks after the filing of the pétition), and the New York 
Central Company would, unless restrained, vote its controlling stock 
in the Lake Shore Company in favor of the consolidation. After this 
meeting had been called the défendants Read, Evans and Wood, act- 
ing as a committee for minority stockholders in the Lake Shore Com- 
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pany, had instituted Htigation to' enjoin the proposed consolidation ; 
whereupon such litigation had been settled and dismissed and the Lake 
Shore Company had entered into an illégal agreement with the com- 
mittee and the Central Trust Company by which the committee was to 
deposit with the Trust Company minority stock for which the Lake 
Shore Company was to pay $500 per share, and an additional sum of 
$200,000. 

Theplaintiiï filed its pétition in behalf of itself and ail other simi- 
larly situated stockholders in the Lake Shore Company joining there- 
in, and, alleging that it had no adéquate remedy at law, prayed : that 
the New York Central Company be enjoined from voting its stock in 
the Lake Shore Company in favor of the consolidation agreement, or 
otherwise, and the Lake Shore Company enjoined from counting such 
stock or permitting it to be voted ; that the Lake Shore Company be 
enjoined from entering into the proposed agreement and consolida- 
tion, and from making any consolidation whatever with the New York 
Central Company unless both were divested of their control of sub- 
sidiary companies; that the Lake Shore Company be enjoined from 
purchasing its stock from the Read Committee, and any acquisition 
thereof decreed illégal and void; that receivers be appointed of the 
stock owned by the Lake Shore Company in its several subsidiary com- 
panies, and the same placed in the hands of independent trustées or 
sold, or their compétitive management otherwise assured ; that a re- 
ceiver be appointed of the equity of the New York Central Company 
in the stock of the Lake Shore Company, and the same placed in the 
hands of independent trustées to be managed in the interest of the 
Lake Shore Company in compétition with ail other lines ; that the New 
York Central Company be enjoined from issuing its consolidation 
bonds in exchange for Lake Shore collatéral trust bonds ; that if, 
pending the action, the proposed consolidation should be effected, the 
same be set aside; and for gênerai relief. 

The motion of the Lake Shore Company to dismiss, which was di- 
rected to the entire pétition, was based primarily upon the ground that 
the New York Central Company was an indispensable party, material- 
ly interested in the relief prayed, whose rights were so involved that 
a détermination of the cause without its appearance would be incon- 
sistent with equity ; also, in gênerai terms, upon want of equity on the 
face of the pétition, and adequacy of remedy at law. 

[5] (1) It is a gênerai rule in equity that ail persons materially in^ 
terested, either legally or beneficially, in the subject matter of a suit, 
are to be made parties to it ; that the court may be enabled to make a 
complète decree, prevent future litigation, and make it certain that no 
injustice is done, either to the parties before it or to others interested 
in the subject matter, by a decree granted upon a partial view of the 
real merits. Gregory v. Stetson, 133 U. S. 579, 586, 10 Sup. Ct. 422, 
33 L. Ed. 792; Minnesota v. Northern Securities Co., 184 U. S. 199, 
235, 22 Sup. Ct. 308, 46 L. Ed. 499; Story's Eq. Plead. § 72. No court 
can adjudicate directly upon the rights of a person who is not actually 
or constructively before it. Mallow v. Hinde, 12 Wheat. 193, 198, 6 
L. Ed. 599; Shields v. Barrow, 17 How. 129, 140, 15 L. Ed. 158; 
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Gregory v. Stetson, 133 U. S. supra, at page 586, 10 Sup. Ct. 422, 33 
L. Ed. 792 ; Taylor v. Southern Pacific Co. (C. C.) 122 Fed. 147, 152 
(Lurton, Circuit Judge). Nor can it make a decree between the par- 
ties before it which necessarily affects the rights of an absent person ; 
who is, in such case, an indispensable party. Shields v. Barrow, 17 
How. supra, at page 141, 15 L. Ed. 158; Barney v. Baltimore City, 6 
Wall. 280, 284, 18 L. Ed. 825 ; Gregory v. Stetson, 133 U. S. supra, 
at page 587, 10 Sup. Ct. 422, 33 L. Ed. 792; New Orléans Water 
Works V. New Orléans, 164 U. S. 471, 489, 17 Sup. Ct. 161, 41 L. Ed. 
518; Waterman v. Bank Co., 216 U. S. 33, 48, 30 Sup. Ct. 10, 54- L. 
Ed. 80. And it is hence the established practice of courts of equity to 
dismiss a bill, even sua sponte, if it appears that to grant the relief 
prayed would injuriously afifect persons materially interested in the 
subject matter who are not parties to the suit. Minnesota v. Northern 
Securities Co., 184 U. S. supra, at page 235, 22 Sup. Ct. 308, 46 L. Ed. 
499. 

A bill is not, however, to be dismissed in its entirety because of the 
absence of a person who is indispensable to granting ail the relief 
prayed, if there is any separable matter as to which complète relief may 
be given, not afïecting the rights of such absent person. New Orléans 
Water Works v. New Orléans, 164 U. S. supra, at page 480, 17 Sup. 
Ct. 161, 41 L. Ed. 518 (inferentiâlly) ; Waterman v. Bank Co., 215 U. 
S. supra, at page 49, 30 Sup. Ct. 10, 54 L. Ed. 80; Davis v. Davis 
(C. C.) 89 Fed. 532, 538. And see : Judicial Code, § 50 (f ormerly R. 
S. § 737 [Comp. St. 1916, §■ 1032]); Cole Mining Co. v. Water Co., 1 
Sawy. 470, 6 Fed. Cas. 67, and Cole Mining Co. v. Water Co., 1 Sawy. 
685, 6 Fed. Cas. 72. 

[6] Applying thèse principles to the instant case, it is clear that the 
New York Central Company was an indispensable party to granting 
so much of the relief prayed as sought to enjoin it from voting its stock 
in the Lake Shore Company, and, in efifect the same thing, to enjoin the 
Lake Shore Company from counting such stock or permitting it to be 
voted; to appoint a receiver of its equity in such stock and direct the 
disposition and management thereof ; and to enjoin it from issuing its 
consolidation bonds in exchange for Lake Shore collatéral trust bonds : 
the relief sought as to each of thèse matters being of a character which, 
necessarily, would directly affect its rights and property interests, and 
hence under the well settled rules above stated, could not be granted 
by the court in its absence. A stockholder in a corporation is an in- 
dispensable party to a suit seeking to enjoin him from voting his stock 
at a stockholders' meeting. Taylor v. Southern Pacific Co. (C. C.) 122 
Fed. supra, at page 152. 

The Read Committee, if not the Trust Company also, were, further- 
more, indispensable parties to granting so much of the relief prayed as 
sought to enjoin the Lake Shore Company from carrying out its agree- 
ment with them for the purchase of its stock and to set aside any ac- 
quisition thereof. Gregory v. Stetson, 133 U. S. supra, at page 585, 
10 Sup. Ct. 422, 33 L. Ed. 792; New Orléans Water Works v. New 
Orléans, 164 U. S. supra, at page 479, 17 Sup. Ct. 161, 41 L. Ed. 518; 
Lengel v. SmeUing Co. (C. C.) 110 Fed. 19, 22. 
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[7] The New York Central Company was net, however, an indis- 
pensable party to so much of the pétition as sought to enjoin the Lake 
Shore Company itself f rom entering into the proposée! consolidation ; 
which was alleged to be illégal under varions provisions of law, entire- 
ly independent of the ownership and voting of the controlling stock 
held by the New 'York Central Company. In a suit by a stockholder to 
enjoin a corporation in which he holds stock from entering into an il- 
légal merger with another corporation, such other corporation need not 
be made a party; its interest being entirely remote. Blatchford v. 
Ross, 54 Barb. (N. Y.) 42, 47. When the original pétition was filed the 
consolidation agreement had not been made eiïective by vote of the 
stockholders of the Lake Shore Company, as required by section 9028 
of the General Code of Ohio. Therefore the New York Central Com- 
pany had acquired no vested contract right in the proposed consolida- 
tion; and its mère expectancy that the Lake Shore Company would 
enter into such agreement was a wholly prospective interest, of a re- 
mote and non- justiciable character, which did not entitle it to be heard, 
in the capacity of a contracting party, in litigation seeking to enjoin the 
Lake Shore Company from entering on its own account, into such con- 
solidation, or render it an indispensable party thereto. Nor was it in- 
dispensable to such litigation in its capacity as a stockholder in the 
Lake Shore Company ; that company itself under the well settled gên- 
erai rule, representing its individual stockholders in the défense of 
suits involving its corporate rights and functions. Taylor v. Southern 
Pacific Co. (C. C.) 122 Fed. supra, at page 153. And see Blatchford v. 
Ross, 54 Barb. (N. Y.) supra, at page 48. 

[8] So too the New York Central Company was not an indispensa- 
ble party to so much of the pétition as sought the appointment of a re- 
ceiver of the stocks held by the Lake Shore Company in its subsidiary 
companies, and decreeë for their disposition and management; the 
indirect interest of the New York Central Company in thèse matters 
as a stockholder in the Lake Shore Company being likewise represented 
by that Company. 

[9] The motion to dismiss was, however, directed to the entire pé- 
tition. It was formerly an established rule of equity practice that a de- 
murrer to an entire bill must fail if any part of the bill was good 
against it, although if limited to the defective parts of the bill it would 
hâve been sustained. Livingston v. Story, 9 Pet. 632, 658, 9 L. Ed. 
255 ; Buffington v. Harvey, 5 Otto, 99, 100, 24 L. Ed. 381 ; Marshall 
V. Vicksburg, 15 Wall. 146, 149, 21 L. Ed. 121 ; Pacific Railroad v. 
Missouri Railroad, 111 U. S. 505, 520, 4 Sup. Ct. 583, 28 L. Ed. 498; 
Stewart v. Masterson, 131 U. S. 151, 158, 9 Sup. Ct. 682, 33 L. Ed. 
114; Duckworth v. Appostahs (D. C.) 208 Fed. 936, 937. And since 
the promulgation of equity rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi) 
abolishing demurrers to bills in equity and substituting therefor mo- 
tions to dismiss, it necessarily follows that such motions are to be gov- 
erned by a like rule of practice. Applying this rule, we are of opinion 
that as the pétition included matters as to which the New York Central 
Company was not an indispensable party, the trial court was in error 
in granting, on the ground of its absence, the broad motion to dismiss 
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the entire original pétition. Since, however, the court might properly 
hâve dismissed, sua sponte , for want of indispensable parties, so much 
of the original pétition as related to enjoining the New York Central 
Company from voting its stock in the Lake Shore Company, appoint- 
ing a receiver of its equity therein, directing the disposition and man- 
agement thereof, enjoining it from issuing its consolidation bonds in 
exchange for Lake Shore collatéral trust bonds, and so much as re- 
lated to enjoining the Lake Shore Company from counting such stock 
or permitting it to be voted and from carrying out its agreement with 
the Read Committee in référence to the purchase of stock and setting 
aside the acquisition thereof, we find — independently of the question of 
whether "substituted service" should bave been granted upon the New 
York Central Company, which will be hereinafter considered — no er- 
ror in so much of the decree of dismissal as related to thèse portions 
of the original pétition : except that, such dismissal being for lack of 
indispensable parties and not touching the merits, the decree of dismiss- 
al should be modified so as to be without préjudice. Swan Land Co. 
V. Frank, 148 U. S. 603, 612, 13 Sup. Ct. 691, 37 L. Ed. 577; Hyams 
V. Old Dominion Co., 209 Fed. 808, 811, 126 C. C. A. 532. 

Since, however, the New York Central Company was not an indis- 
pensable party to so much of the original pétition as sought an injunc- 
tion against the Lake Shore Company from entering into the consoli- 
dation, the appointment of a receiver of the stocks owned by it in its 
subsidiary companies, and decrees for their management and disposi- 
tion, it foUows that in so far as the decree o£ dismissal related to those 
matters and awarded ail unadjudged costs against the plaintiff, it was 
not warranted merely on account of the absence of that Company, and, 
unless sustainable upon other grounds, must be reversed. 

(2) As to varions reasons urged by the défendants in argument as 
grounds upon which the original pétition should hâve been dismissed 
for want of equity, our conclusions are : 

[10, 11] (a) As the pétition did not disclose the dates upon which 
the consolidation agreement had been signed by the boards of directors 
of the varions companies, it did not appear therefrom that the plain- 
tiff had bought its stock in the Lake Shore Company af ter such agree- 
ment had been signed by its directors and in contemplation of the con- 
solidation. In this respect the instant case differs from Continental 
Securities Co. v. Interhorough Co. (D. C.) 207 Fed. 467, 470, which 
was determined after proof, at final hearing. (b) It did not appear 
from the face of the pétition that the plaintiff had bought such stock 
merely for the purpose of instituting litigation and compelling the 
défendants to buy their peace. (c) The amount of such stock, namely 
fîve shares, was not so inconsiderable and trifling in value that the 
plaintiff should, on that ground, be denied such équitable relief as it 
might otherwise be entitled, as matter of right, to receive : especially 
as its pétition was also filed in behalf of other stockholders similarly 
situated, some of whom, if the suit had been proceeded with, might, for 
aught then appearing, hâve joined and shared its benefits. In this re- 
spect also the instant case differs from Continental Securities Co. v. 
Interborough Co. (D. C.) 207 Fed. supra, 467, in which a single stock- 
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holder stood bef ore the court as plaintiff at the final hearîng ; and now 
more nearly présents the situation in that case as originally decided 
upon demurrer. Continental Securities Co. v. Interborough Co. (C. C.) 
165 Fed. 945, 956. And see, generally, as to the right of a single stock- 
holder to interpose for the prévention of an ultra vires and illégal act 
by the corporation in which he is a stockholder: 2 Cook on Corpo- 
rations (7th Ed.) § 669, p. 2152; and cases therein cited. (d) Nor is 
relief to be denied on the ground that the allégations of the original 
pétition did not comply with the requirements of equity rule 27 (198 
Fed. XXV, 115 C. C. A. xxv) as to-bills brought by stockholders against 
a corporation. This rule relates only to suits "founded on rights which 
may properly be asserted by the corporation," in which the stockhold- 
ers' rights are indirect and derivative merely, and has no application 
to a suit brought by a stockholder against the corporation seeking, in 
his own direct right, to enjoin it from doing an illégal act. See, in- 
ferentially: Dickinson v. Traction Co. (C. C.) 114 Fed. 232, 242. It 
is hence unnecessary to détermine whether the pétition sufficiently com- 
plied with the provisions of this rule ; or whether, in any event, this 
rule refers merely to suits commenced in the Fédéral courts, or applies 
as well to suits removed from state courts ; a question upon which 
there is a conflict of opinion. See Hopkins' Fed. Eq. Rules, 149; and 
cases therein cited. 

Furthermore, while we are not unmindful that, since the hearing in 
this court, it was decided in Paine Lumber Co. v. Neal, 244 U. S. 459, 
471, 37 Sup. Ct. 718, 61 L. Ed. 1256, that a private person could not 
maintain a suit to enjoin a violation of the Fédéral Anti-Trust Act 
(Act July 2, 1890, c. 647, 26 Stat. 209), under the provisions of its 
fourth section, it is clear, as a rule of pleading, under the authorities 
hereinabove cited, that the broad motion to dismiss the entire pétition 
for want of equity would not hâve been properly grantable, upon this 
ground, as to so much of the pétition alone as sought to enjoin the pro- 
posed consolidation on account of violation of this act. 

[12] (3) It is further urged that the motion to dismiss should hâve 
been granted, for adequacy of remedy at law, by reason of the fact that 
section 9034 of the Ohio General Code provides that a stockholder who 
refuses to couvert his stock into that of a consohdated company shall 
be paid the highest market value thereof during the two years preced- 
ing the making of the agreement for the consolidation by the directors, 
if he had previously so required. This statute, whose prime purpose 
was evidently to provide just compensation to a stockholder dissent- 
ing from a consolidation lawfully made, does not, in our opinion, pro- 
vide an adéquate remedy for a stockholder who seeks in advance to 
restrain the corporation from entering into an illégal consolidation. 
Furthermore this ground of the motion likewise could not, in any event, 
apply to the entire pétition, 

[13] 5. Denying leave to ûle supplemental Mil. The material allé- 
gations in the supplemental bill which the plaintiff moved for leave io 
file, may be thus summarized : The stockholders of the Eake Shore 
Company had, af ter the filing of the original pétition, held, on Decem- 
ber 22, 1914, the meeting to consider the agreement of consolidation. 
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dated April 29, 1914. At such meeting the consolidation agreement 
had been approved, over the protest of the plaintiff and other minonty 
stockholders ; 459,379 out of 459,461 shares, including the 452,892 
shares held by the New York Central Company and illegally voted by 
it, voting therefor. Pursuant thereto, the consolidation agreement 
had been executed by the ofhcers of the several consolidating compa- 
nies ; the organization of the new corporation, the New York Central 
Railroad Company (hereinafter called the Consolidated Company), 
resulting therefrom, had been perf ected ; and it then claimed to be 
a Consolidated railroad company organized under the laws of New 
York, Pennsylvania, Ohio, Indiana, Michigan and Illinois. The con- 
solidation agreement had been filed in the office of the Secretary of 
State of Ohio, thereby pretending to transfer ail the property of the 
Lake Shore Company in the northern district of Ohio to the Consol- 
idated Company, which then illegally possessed and claimed, as suc- 
cessor in title, ail of the property of the Lake Shore Company situated 
in the district, consisting of its line of railroad, with the real and Per- 
sonal property appurtenant, extending from the Pennsylvania line 
through Cuyahoga and other counties in Ohio. Pending the suit and 
pursuant to the consolidation agreement, the Consolidated Company 
had executed to trustées two mortgages covering the real and personal 
property of the Lake Shore Company, to secure certain issues of bonds 
from which the Lake Shore Company had received no benefit, thereby 
pretending to create liens upon the real and personal property of the 
Lake Shore Company within the district, to an arnount exceeding 
$365,000,000.00; and had also executed to a trustée an indenture pur- 
porting to constitute a charge upon ail the earnings and profits of the 
Lake Shore Company. The ofiicers of the several consolidating com- 
panies, including the New York Central and Lake Shore Companies, 
claimed that by reason of the consolidation the corporate existence o£ 
thèse companies had been merged in that of the Consolidated Com- 
pany; that their officers were fimcti oMcio; and that the title to ail of 
their property had passed to it. The nine railroad companies entering 
înto the consolidation with the New York Central and Lake Shore 
Companies and the trustées under said mortgages and indentures were 
citizens of other states than Maine. The consolidation agreement and 
ail proceedings and instruments therein set forth, were illégal and void 
for the reasons set forth in the original pétition, but constituted an 
apparent incumbrance and cloud upon the title to the property of the 
Lake Shore Company within the district. Wherefore the plaintifï 
prayed ; that the Consolidated Company, as a de facto corporation, the 
nine other railroad companies embraced in the consolidation, and the 
trustées under the mortgages and indenture executed by the Consol- 
idated Company, be made parties défendant; that, on behalf of the 
Lake Shore Company, its lawful right and claim to its property within 
the district be enforced, its title thereto quieted as against the claims 
of the défendants, and the cloud upon such title created by the con- 
solidation and proceedings in pursuance thereof, removed; that the 
Consolidated Company be ousted from its possession and claim of title 
thereto and required to restore the same to the Shore Company; that 
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the mortgages executed by the Consolidated Company be decreed to 
be void as to such property ; and for process and gênerai relief. 

This supplemental bill related solely to the matter of the consolida- 
tion and was framed upon the theory that the consolidation and sub- 
séquent proceedings in pursuance thereof, including the mortgages 
executed by the Consolidated Company, constituted a cloud upon the 
title to the property of the Lake Shore Company within the district, 
which the plaintifï, as a stockholder, on its behalf and in its right, 
sought to hâve removed. 

(1) There was, however, no allégation that any of the nine consoli- 
dating companies which it was sought to make défendants, claimed, 
either before or after the consolidation, any right, title or interest in 
the properties of the Lake Shore Company within the district. On 
the contrary, it was specifically alleged that the officers of ail the con- 
solidating companies, including the New York Central Company, claim- 
ed that the title to the properties of the several constituent companies 
had been vested in the Consolidated Company. And this was admit- 
tedly the efïect of the consolidation, if valid, under the provisions of 
the Ohio General Code. Clearly, therefore, the supplemental bill, 
which lacked either allégation that any of thèse companies asserted 
any claim or title to the property in question or prayer for relief 
against them, presented no ground whatever for making them parties 
or permitting the supplemental bill to be filed against them. 

(2) As to the Consolidated Company and mortgage trustées, a more 
difiîcult question, however, arises. The défendants earnestly insist that 
the supplemental bill could not be properly filed because it sought to 
change the nature of the action from one in personam to one to remove 
cloud from title to property. Equity Rule 34 (198 Fed. xxviii, ILS 
C. C. A. xxviii) provides, however, that upon application of either 
party, the court may, upon just terms, permit him to file "a supple- 
mental pleading, alleging material facts occurring after his former 
pleading." And if the piaintiff's original bill is sufhcient to entitle him 
to one kind of reHef, and facts subsequently occur to entitle him to 
other and more extensive relief, he may hâve such relief by setting out 
the new matter in the form of a supplemental bill. Candler v. Pettit, 1 
Paige Ch. (N. Y.) 168, 19 Am. Dec. 399; Sheffield Iron Co. v. New- 
man_(5th Cir.) 77 Fed. 787, 791, 23 C. C. A. 459. Hère the original 
pétition had sought to prevent the Lake Shore Company from entering 
into the consolidation at a time when only an action in personam would 
lie, and had prayed that if pending the action such consolidation were 
effected, it should be set aside. And the consolidation having been 
thereafter effected, pending the action, we hence do not regard it as 
an insuperable objection to the fiiing of a supplemental bill seeking to 
set it aside, that the nature of the action would, in effect, be thereby 
changed. 

[14, 15] (3) It is also urged as an objection to the supplemental bill 
that it appeared from its allégations that neither the plaintiff nor the 
Lake Shore Company was in possession of the property from which it 
was sought to remove the cloud, but that the same was in possession of 
the ■ Consolidated Company. Plovvever, the gênerai equity rule that 
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a bill to remove cloud from title can only be filed by one in possession, 
is based upon the ground that the plaintiff ordinarily bas an adéquate 
remedy at law by suit in ejectment, and does not prevent the main- 
tenance of such bill by one not in possession where there are other 
grounds of équitable relief. United States v. Wilson, 118 U. S. 86, 
89, 6 Sup. Ct. 991, 30 L. Ed. 110; American Association v. Williams 
(6th Cir.) 166 Fed. 17, 21, 93 C. C. A. 1 ; Butterfield v. Miller (6th 
Cir.) 195 Fed. 200, 202, 115 C. C. A. 152. And since in the situation 
disclosed by the supplemental bill, the plaintiff could only proceed in 
equity, by asserting derivatively, as a stockholder, the right in the 
Lake Shore Company to bave the cloud from its title removed, this 
being a recognized ground of équitable jurisdiction, we conclude that 
the mère lack of possession in either the plaintiff or the L,ake Shore 
Company was not of itself fatal to the plaintiff's right to maintain the 
supplemental bill. This conclusion is strengthened by the holding in 
Citizens Savings Bank v. Illinois Central Railroad, 205 U. S. supra, 
46, 27 Sup. Ct. 425, 51 L. Ed. 703, that a suit brought by owners of 
stock of a railroad company for the cancellation of deeds and leases 
under which its properties were held and managed by another corpo- 
ration and in its possession, was a suit of which the Fédéral Court had 
jurisdiction under section 8 of the Act of March 3, 1875 (now section 
57 of the Judicial Code), as one to remove an incumbrance or cloud 
upon property within the district; although it is to be noted that this 
case was determined purely upon the question of jurisdiction, and that 
the court stated (at pages 58 and 59) that in the absence of a demurrer 
or motion to dismiss for want of equity, it expressed no opinion upon 
the question whether, upon the showing made by the bill, the plaintiff 
was entitled to a decree giving it the relief asked. 

(4) Passing, without détermination, the question whether the sup- 
plemental bill substantially complied with the requirements of Equity 
Rule 27, as a stockholders' bill asserting derivatively a vested right in 
the Eake Shore Company, we reach the underlying question whether 
in any event the action of the District Court in refusing leave to file 
it, is, in view of the entire record, reviewable by this court. 

[16] The granting or refusing of leave to file a supplemental bill 
rests in the discrétion of the trial court ; and is not reviewable by an 
appellate court unless there bas been a gross abuse of such discrétion. 
Berliner Gramaphone Co. v. Seaman (4th Cir.) 113 Fed. 750, 754, 51 
C. C. A. 4-40, and cases therein cited. And see Gooch v. Presbyterian 
Hospital (6th Cir.) 239 Fed. 828, 830, 152 C. C. A. 614. 

And, obviously, many matters which would not bave constituted such 
want of equity as to prevent the maintenance of an original bill whose 
filing was a matter of right, are nevertheless circumstances to be prop- 
erly considered in determining whether, as a matter of sound judicial 
discrétion, leave should bave been granted to file a supplemental bill 
as a matter of grâce. See Continental Securities Co. v. Interborough 
Co. (D. C.) 207 Fed. supra, at page 472. 

[17] The record disclosed the folio wing facts: The plaintiff own- 
ed only 5 shares of the stock of the Lake Shore Company, out of a 
total outstanding issue of 499,961 shares. It had acquired this stock 
250 F.— 12 
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June 27, 1914, that is, more than two months after April 29, 1914, 
the date of the consolidation agreement ; and, it is f airly inferable, 
after such agreement had been entered into by the directors of the 
several companies. At the meeting of the stockholders of the Lake 
Shore Company only 77 other shares of stock had joined vvith it in 
voting against the consohdation. None of thèse other stockholders 
had joined either in the original pétition or in the application for leave 
to file the supplemental bill. The line of the Lake Shore Company's 
railroad extended from Buffalo, New York, through Pennsylvania, 
Ohio and Indiana, to Chicago, Illinois, with branches to varions points 
in Ohio, Indiana and Michigan. The supplemental bill, however, re- 
lated merely to that portion of its property which was within the 
Northern District of Ohio. If maintained, the setting aside of the 
consolidation and mortgages to this limited extent only, leaving such 
Ohio property as a disconnected and separate segment, would clearly 
resuit in almost inextricable confusion, disturbance of business con- 
ditions and innumerable complexities. Furthermore, under the Ohio 
statute already cited, the plaintifî upon seasonable requirement, might 
hâve obtained the highest value of its L,ake Shore stock during the two 
years preceding the consolidation agreement; while under the very 
terms of the consolidation it was entitled to receive for thèse 5 shares 
of stock 25 shares of the stock of the Consolidated Company. Under 
ail the circumstances we think the trial judge was entirely justified 
in his conclusion that the plaintiff's interest not only approximated 
(relatively at least) the irreducible minimum, but was in danger of no 
pondérable damage if its efforts to set aside the consolidation should 
fail. And upon considération of ail thèse facts, we are unable to con- 
clude that the action of the trial court in denying the plaintiff leave to 
file the supplemental bill constituted such abuse of discrétion as to 
now authorize us to review its action in this behalf. 

We are more content to reach this conclusion since, if the consoli- 
dation is in truth an unlawful restraining of trade in violation of the 
Acts of Congress and constitutions and laws of the several states in- 
volved, and a préjudice to the public interest, it may well be assumed 
that such interest will be properly protected by due proceedings in- 
stituted by the Fédéral and State authorities, in which ail parties may 
be brought before the court, a full investigation had, and the public 
wrongs, if any, corrected by efficient and appropriate remédies ; while, 
furthermore, the déniai of leave to the plaintiff to file a supplemental 
bill will not operate, as matter of law, to prevent it from seeking, by an 
appropriate and independent original bill, such relief in equity, if 
any, as it may be entitled to receive, in addition to such relief, if any, 
as it may hereafter properly obtain under its original pétition or any 
other appropriate pleading supplemental thereto, which it may be 
granted leave to file. 

6. Motions for substituted process. The plaintifî moved for subr 
stituted process, under section 57 of the Judicial Code, for the New 
York Central Company, the individual défendants, Read, Evans and 
Wood, the nine other railroad companies which had entered into the 
consolidation, and the trustées under the mortgages and indenture 



GENERAL INV. CO. V, LAKE SHOKE & M. 8. KY. CO. 179 

exécutée! by the Consolidated Company. This section provides that 
in any suit commenced in a District Court to remove any incumbrance, 
lien or cloud upon the title to property within the district, an order 
directing any non résident absent défendant to make défense may be 
served upon him wherever found, and that in default of his appear- 
ance, the court may entertain jurisdiction and proceed to an adjudica- 
tion of the suit, which shall, as regards such absent défendant, affect 
only the property which is the subject of the suit and within the juris- 
diction of the court. It relates, upon its face, only to suits affecting 
property which is the subject matter of the suit; and, it is clear, only 
authorizes the service of such appearance order upon a défendant 
asserting a claim thereto. There was hence no ground whatever for 
granting such appearance order (termed by the plaintiff "substituted 
process") for the Kew York Central Company under the original pé- 
tition; which was purely an action in personam that did not relate 
to any property within the district to which the New York Central 
Company was asserting any claim. For like reason there was no 
ground for the issuance of such appearance order for the défendants 
Read, Evans and Wood. And since leave was denied to file the sup- 
plemental bill there was necessarily no ground for issuing appearance 
orders for any of the défendants thereunder. 

7. For the reasons stated, the decree of the District Court is afïirmed, 
except in so far as it dismissed those portions of the original pétition 
wherein it was sought to enjoin the Lake Shore Company from enter- 
ing into the proposed agreement and consolidation and to hâve re- 
ceivers appointed of the stock owned by it in its varions subsidiary 
companies and decrees made for their disposition and management, 
and in so far as it awarded against the plaintiff the gênerai costs of the 
cause, as to which mattcrs the decree will be reversed (the first of thèse 
matters beïng now material, even after the consolidation, at least in so 
far as relates to the final adjudication of costs) ; but such reversai is 
with leave to the Lake Shore Company to hereafter move in the Dis- 
trict Court to dismiss so much of the original pétition as sought to 
enjoin the L,ake Shore Company from entering into the proposed 
agreement and consolidation on account of the alleged violation of the 
Fédéral Anti-Trust Act ; and except, f urther that in so far as the de- 
cree dismissed the remaining portions of the original pétition, it is 
modified so that the dismissal, Seing for want of indispensable parties, 
is without préjudice. The plaintiff will pay two-thirds of the costs 
of the appeal ; and the L,ake Shore Company, one-third. And the cause 
will be remanded to the District Court for f urther proceedings not in- 
consistent with this opinion. 
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THE WINDBUSH. 

THE EHINB. 

(Circuit Court of Appeals, Second Circuit. February 14, 1918.) 

Kos. 160, 161. 

1. Seamen <S=323 — Wages — Advance Payment — Constetjction and Scope oï 

Seamen's Act. 

Act June 26, 1884, c. 121, § 10, 23 Stat. 55, as amended by Seamen's Act 
March 4, 1915, c. 153, § 11, 38 Stat. 1168 (Comp. St. 1916, g 8323), making 
It unlawful, under penalty, to pay any seaman wages In advance, and 
provldlng that such payment shall not absolve the vessel from fuU pay- 
ment of wages after they sball hâve been earned, does not apply to tbe 
employment of seamen by American vessels in foreign ports; and when 
in such case the master eould not obtain seamen, except by paying a 
month's wage in advance, In accordance wltb the custom of the port, which 
was not there unlawful, and made such payment, the seamen are not 
entitled to recover full wages, without déduction of such payment, at the 
end of the voyage. 

2. Statutes <S=»225% — Constetjotion — Amendments. 

In the construction of an amendment to an exlstlng statute, the pre- 
sumption is that the same words used therein hâve the meanlng acquired 
by prlor judlcial construction, and in doubtful cases contemporaneous and 
departmental construction is entitled to weight 

Learned Hand, District Judge, dissentlng. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Suits in admiralty by John Hardy and others against the barken- 
tine Windrush, the Shepard & Morse Lumber Company, claimant, 
and by Paul Neilson and others against the sailing ship Rhine, the 
Rhine Shipping Company, claimant. Decree for libelants in each case, 
and claimants appeal. Reversed. 

For opinion below, see 244 Fed. 833. 

Both the craft named are vessels of the United States, wlthln the meaning 
of that phrase as used in the statutes afifecting ships and seamen. In 1906 
both were at Buenos Ayres, the Windrush In May and the Rhine In October ; 
both wanted crews, and neither could get one (as Is stlpulated in writlng), 
"except by agreeing to pay one month's wages in advance." This means, as Is 
fairly shown by évidence, that the keepers of sailors' boardlng houses, com- 
monly known as "crimps," hâve in that port such control of seamen that no 
master can get a crew except by applying to them. 

Both vessels got crews through a crlmp; of the men shlpped, some had 
actually stayed with the boarding master, or obtained supplies from him, or 
both ; others had merely gone to him as a means of flnding employment ; ail, 
however, were treated alike, viz. taken before the United States consul, and 
slgned on the articles — each man giving to the boarding master an advance 
note for one month's wage, the payment of whlch was duly noted. AU the 
men so shipped knew what they were doing, and apparently regarded it as 
the custom of the port and a common incident of their trade ; so undoubtedly 
did the master ; nor is there any évidence that the captaln or owner proflted, 
directly or indirectly, by the transaction. They or their agents paid the ad- 
vance notes before the shlp left Buenos Ayres. 

On arrivai at New York, the libelants refused to recognlze the charges or dé- 
ductions, and brought suit for a month's pay apiece, as for so much wages 
wrongfuUy withheld. The court below awarded the amount claimed, and 

^=3For other cases see same topio & KBY-NUMBBR in aU Key-Numbered Digests & Indexe» 



THE WINDilUSH 



181 



claimants took thèse appeals, which were argued together ; the questions rais- 
ed being identical. 

Roscoe H. Hupper, of New York City, for appellants. 
Silas B. Axtell, of New York City, for appellee. 

Before WARD and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

HOUGH, Circuit Judge (after stating the facts as above). [1] The 
facts of thèse cases are in ail material aspects those recited in The 
State of Maine (D. C.) 22 Fed. 734. Judge Addison Brown there gave 
judgment as to whether the then seamen's statute, commonly known as 
the Dingley Act (Act June 26, 1884, 23 Stat. 55), entitled libelants such 
as thèse to a recovery ; the présent question is whether (assuming the 
correctness of the décision cited) more récent législation, commonly 
known as the La Follette Act (Act March 4, 1915, 38 Stat. 1168), re- 
quires a dififerent ruling. 

The material words of the statutes may be put in parallel thus (some 
immaterial phrases being omitted or shortened) : 

1884 1915 

It is hereby made unlawful to pay It is liereby made unlawful to pay 
any seaman wages before leaviiig the any seamaii wages in advanoe of the 



port at which he may be engaged, In 
advance of the tiuie when hc; has ac- 
lually earned the same, or to pay such 
advance to any other person. or to 
pay any rémunération (to one not au- 
thorlzed by act of Congress) for ship- 
ment of seamen. 

Any person paying advance wages, 
or such rémunération shall be deenied 
guilty of a misdemeanor, and punished 
by fine and (at option of the court) im- 
prisonment. 

The payment of such advance 
wages, or rémunération, shall In no 
case absolve the vessel from fuU pay- 
ment of wages after they shall hâve 
been earned, and be no défense to a 11- 
bel for recoverj' of wages. 

This section shall apply as well-to 
foreign vessels as to vessels of the 
United States, and any foreign vessel 
violating the same shall be refused a 
clcarance. 



tlme when he has actually earned the 
same, or to make any order or note 
therefor to any other person or to 
pay any i)erson for the shlpment of 
seamen when payment is deducted or 
to be deducted from a seanian's wages. 

Any person violating the foregoing 
shall be deemed guilty of a misde- 
meanor and punished by fine, and (at 
option of the court) imprisonment. 

The payment of such advance wages 
or allotment shall in no case absolve 
the vessel fi'om full payment of wages 
after they shall bave been earned and 
shall be no défense to a libel for re- 
covery of wages. 

If any person shall receive from. 
any seaman any rémunération for pro- 
viding him with employment, such 
person shall he deemed guilty of a 
misdemeanor and punished with fine 
or imprisonment. 

This secti(m shall apply as well to 
foreign vessels, while in waters of the 
l'nited States, as to vessels of the 
Tliiitert States, and any foreign vessel 
violating the same shall be refused a 
clearance. 

Th(> master, etc., of any vessel (do- 
mcstic or foreign) seeking clearance 
from a port of the United States shall 
présent bis shipping articles at the 
ofiice of clearance, and none shall be 
granted unless the provisions of this 
article bave been coniplied with. 



The Case of The State of Maine held that this portion of the statute 
of 1884 had no application to the employment of seamen by American 
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vessels in foreign ports. That it was well decided we hâve no doubt, 
agreeing as we do with the reasons assigned, and considering the intel- 
lectual authority of a décision by that judge of the highest. The State 
Department, which, through the consuls, is charged with oversight of 
shipment of seamen abroad, accepted the ruling, and embodied it (with 
due référence to the décision) in the Consular Régulations (section 237) ;: 
nor did the passage of the act of 1915 produce any change in départ- 
mental instructions. What governed the action of the consul at Buenos 
Ayres, when thèse libelants were shipped, was the rule of The State of 
Maine. 

The only other interprétation of the Dingley Act thought instruc- 
tive hère is The Eudora, 190 U. S. 169, 23 Sup. Ct. 821, 47 h. Ed. 10O2, 
holding the statute applicable to foreign vessels in American ports, 
mainly on reasoning more elaborately set forth in Wildenhus' Case, 120 
U. S. 1, 7 Sup. Ct. 385, 30 h- Ed. 565 ; i. e., that any vessel and those 
on board her are subject to the civil and criminal law of the country 
into whose ports they corne. Such subjection is one of the implied 
conditions of entry, which is a favor, and not a right. Unless there 
has been a change in the légal content of the statute, its interprétation 
must remain unchanged. So far as the language above given is con- 
cerned, there is but one change that can be relied on; i. e., that the 
application of the act to foreign vessels is expressly limited to waters 
of the United States, from which it is argued that the application to 
domestic vessels must be universal. 

Of this it may be said that by the same train of reasoning some sig- 
nificance must be given to the section regarding clearances, in respect 
of which, for domestic ships, the act of 1884 said nothing. Must it 
then follow that prior to 1915 vessels of the United States violating 
the statute were necessarily entitled to clearance? Such a contention 
could not be made. Indeed, the argument for libelants proceeds main- 
ly and frankly on the ground that the act of 1915 is in its entirety so 
obviously remédiai that by it the status of seamen has been so radically 
changed, and the rigidity of their engagements so greatly relaxed, that 
it must hâve been intended to make the statute extraterritorially oper- 
ative, and uplift sailors by putting on their employers the cost of a 
rascally way of doing business, over which this country has no direct 
jurisdiction. 

Undoubtedly the methods of shipment exhibited in this record are 
vile, and it may be admitted as within législative power to improve the 
social customs of a contract breaker, by encouraging the act of breach ; 
but we are bound by what Congress did, as expressed in the words 
employed, having recourse for that purpose to "the whole context of 
the statute" (Johnson v. Southern Pacific Co., 196 U. S. 1, 25 Sup. 
Ct. 158, 49 E. Ed. 363), and this is true, even when the law is both 
remédiai and pénal, but with the "design to give relief more dominant 
than to inflict punishment." 

We find no words in the entire att rendering the particular kind of 
relief hère sought, certainly within the législative intent or meaning. 
We bave not before us any reports of congressional committees, which, 
however, may be consulted only to ascertain motive. McEean v. Unit- 
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«d States, 226 U. S. 374, 33 Sup. Ct. 122, 57 L. Ed. 260. There are, 
however, some rules of law which the Législature must hâve intended 
by the words of this act to overset, if the libelants are entitled to a 
decree. 

[2] This is an amendment to existing law, and the presumption is 
that the same words used therein hâve the meaning acquired by prior 
judicial construction. United States v. Trans-Missouri Ass'n, 58 
Fed. 67, 7 C. C. A. 15, 24 L,. R. A. 73. In every doubtful case, con- 
temporaneous (Houghton v. Payne, 194 U. S. 88, 24 Sup. Ct. 590, 
48 L. Ed. 888) and departmental (United States v. Cerecedo, etc., Co., 
209 U. S. 337, 28 Sup. Ct. 532, 52 L. Ed. 821) construction is ^entitled 
to weight, when the words of a statute get before a court. That the 
présent act is remédiai is admitted ; so was that of 1884; but both are 
also plainly pénal. That remédies of the kind hère demanded by libel- 
ants are more in favor now than in 1884 is true enough ; but words 
hâve not necessarily changed their ordinary meaning, and the rules of 
statutory construction remain unaltered. The remédiai and pénal por- 
tions of the part of the statute under considération cannot be sepa- 
rated ; if what thèse shipmasters did in Buenos Ayres was not lawful, 
it was unlawful, and a misdemeanor was committed. If it be possible 
now and in this country to enact a law making a crime of something 
donc by an American citizen in a foreign land (Rex v. Sawyer, 1 C. & 
K. 101), every and the strongest presumption is against such construc- 
tion (American, etc., Co. v. United Fruit Co., 213 U. S. 347, 29 Sup. 
Ct. 511, 53 L. Ed. 826, 16 Ann. Cas. 1047). 

The absurdity of considering the ship captains indictable is not de- 
nied ; therefore the contention becomes this : That this executed con- 
tract must be set aside, because the statute in effect déclares it ré- 
pugnant to the "policy and morality" of the people of the United States. 
We discover no consensus on this point of morals in the written law, 
there is no évidence on the subject, and the rule appealed to ordina- 
rily affects only executory contracts. The situation hère is this : Li- 
belants demand a part of their wages in accordance with the law of 
the United States ; respondents answer, We paid you that part in 
Argentine in accordance with the law of that country ; libelants reply, 
The law of the United States refuses to recognize that lawful and 
completed transaction. For so extrême a doctrine support can be 
found only in plain, unquestioned législative order; and such order 
cannot be discovered in this statute. 

In The Eudora and The State of Maine, supra, a subsidiary reason 
for the harmonious construction there given to the act of 1884 was that 
the announced rulirigs put foreign and domestic vessels on the same 
footing. That doctrine also was presumptively hefore Congress in 
passing the later statute. The ruling made below gives foreign vessels 
an advantage, certainly if (e. g.) the voyage is from one foreign port 
to another. No intent to do this is perceivable in the act. 

We hâve not overlooked The Imberhorne (D. C.) 240 Fed. 830, and 
The Talus (D. C.) 242 Fed. 954. In so far as they do not harmonize 
with the foregoing, we differ. 

Decree reversed, and causes remanded, with directions to dismiss 
the libels. 
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LEARNE'D HAND, District Judge (dissenting). If section 10 (a) 
had not been amended in the clause hère in question, I should hâve 
felt bound by the construction which Judge Brown had put upon it in 
The State of Maine (D. C.) 22 Fed. 734, under the well-settled ruie 
that a prior accepted interprétation of the statute is incorporated into 
its re-enactment. Moreover, I think that Judge Brovvn's décision was 
certainly right at the time he made it. His fourth reason for exchid- 
ing American ships from the opération of the statute while in foreign 
ports seems to me to be unanswerable. The statute did not discrim- 
inate, as he says, between foreign vessels and those of the United 
States, and it was necessary to give the gênerai language of the stat- 
ute the same application to one class as to the other. 

Under that statute, not only did Judge Brown hold that vessels of 
the United States were controlled only while hère, but the Suprême 
Court, in Patterson v. Bark Eudora, 190 U. S. 169, 23 Sup. Ct. 821, 
47 E. Ed. 1002, held that foreign vessels were bound, and obviously 
only while hère. There was, therefore, not the slightest reason, when 
amending the statute, to add the clause, "while in waters of the United 
States," in order to provide the necessary limitation. Eurthermore, 
I attach significance to the direct conjunction of the limiting clause 
with the phrase "foreign vessels." If the statute had read "as well to 
foreign vessels as to vessels of the United States while in the waters 
of the United States," there could hâve been no doubt ; but the limita- 
tion by its position directly affecting one class seems to me to give 
the other its gênerai meaning, unless there was good contrary reason 
in the context. 

I can see no reason in the context for such a limitation. Of course 
it results in some extraterritorial opération of the statutes, but only as 
regards vessels of the United States, and we are used enough to stat- 
utes which assume to do that. It would not strain the interprétation 
of a statute to make it apply to any act done on board ship. It is true, 
thèse acts were done ashore ; but they were to engage crews who 
should perform ail their services in a United States ship — they were 
a condition upon those services, and touched them as closely as possi- 
ble. When performed by an American master, at least, not to con- 
sider an owner, no valid distinction in the purpose of the statute seems 
to me to be found in the locus of the act. The penalties against 
"crimps" in foreign countries stand upon a différent footing; they 
are not associated with United States vessels and subject normally to 
the laws of the United States. 

Again, it is said that the provision making compliance with the stat- 
ute a condition on clearances shows an intention to limit its appli- 
cation. Yet this touches only the remedy, and it would be a hard 
rule which limited the substance, hecause the remedy could not in 
the nature of things be coextensive with its gênerai application. No 
inference seems to me justified from such a considération. 

Finally, the claimant insists that it puts United States vessels at a 
disadvantage in foreign ports. In such countries as do not protect 
their seamen against this f orm of exploitation, this is doubtless true ; 
but the provision itself présupposes that the seamen are at an économie 
disadvantage. The initiative in ail such efforts to impose a standard 
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of wages bears at first against local industry. If it is not undertaken, 
ail remédies must wait till other nations join. Granted the supposed 
injustice of the practice, the ships or the men must therefore suffer 
till the evils of the practice get gênerai récognition. The incidental 
hurden on trade may conceivably not hâve been thought of equal mo- 
ment with the putative welfare of the crevi^s. In any case it seems to 
me that such considérations are beyond the proper cognizance of courts 
of law. Surely we hâve no right to assume that the interest of the 
State dépends more upon the welfare of one of thèse conflicting éco- 
nomie classes than the other. 
I dissent. 



FEICK V. STEPHENS et al. 

In re SANDUSKY AUTO PAETS & MOTOK TRUCK CO. 

(Circuit C!ourt of Appeals, Slxth Circuit April 8, 1918.) 

No. 3092. 

1. CoNTKACTS <S=5321(1) — Performance — Nonpatment. 

Wiiile a contracter on the owner's default in payment bas the right to 
abandon further performance and sue for damages or in quantum meruit 
for the value of tlie work done, he Is not bound to do so, but bas the 
right to iceep the contract in force and refuse hls assent to any répudia- 
tion or rescission and fully complète the work. 

2. Mechanics' I-iens <S=279 — Abandonment of Conteact — Presumptions. 

A contractor's abandonment of a contract will not, where a mechanle's 
lien is asserted, be presumed, but must be establlshed by évidence. 
S. Mechanics' Liens tS=>92 — Abandonment of Contract — Filinq of Olaims. 
Where a contractor before he completed performance filed claims of 
lien, the fillng of such claims dld not amount to an élection not to go on 
witli the contract, but were merely precautionary steps In the attempted 
protection of his rights. 

4. EsTOPPEL <®=558 — Equitable Estoppel — Préjudice — Necesstty. 

Where neither the owner nor one holding a deed of trust on the prop- 
erty was misled by the contractor's fillng lien claims before he completed 
the work, no estoppel could arise from the filing of such claims. 

5. Mechanics' Liens <S=3l32(l) — Performance of Contract — Appointment of 

TausiEE. 

Where a contractor, who had not abandoned the work and had not com- 
pleted performance at the time receivers appolnted in a creditor's suit 
took charge of the owner's property, finished the work thereafter and 
within four months of the date of the receivers' appointment flled liis 
claim for a lien, the lien must be allowed under Gen. Code Ohlo, § 8314, 
allowing four months in which to perfect liens whether the work done 
after the appointment of the receivers be consldered unauthorized or 
not, for if unauthorized the appointment precluded performance and 
the lien claini was filed within four months after performance was ren- 
dered Impossible. 

6. Mechanics' Liens <S=»157(5) — Claim — Failube to Sustain One Claim. 

Under Gen. Code Ohlo, § 8314, a failure to sustain one or more items 
In the statement of aceount filed by mechanle's lien clalmant does not 
Invalidate the claim where the statement gave notice of a valid claim. 
T. Mechanics' Liens '®=>152— Claims — Statement. 

While ordinarlly a mechanle's lien statement under Gen. Code Ohlo, § 
8314, should give notice that it bas been flled within the statutory perlod, 

^saFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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and whlle If the contract has been complet ed this would necessitate some 
statemeht showlng the date of completion to be withiu four inonths of 
flling, the same rule does net apply when completion lias beeu preveiited.. 

8. Bankbuptct ®=3458 — Appeal — I'beservation of Gbounds of Review. 

Where claimant, who appealed from a decree of the District Court, 
which on pétition to review filed by the trustée In banki-uptcy and credl- 
tors disallowed his claim, tooli uo steps in the District Court to review 
the flnding of the référée and master disallowiiig a portion of his claim, 
that question is not reviewable by the Circuit Court of Appoals. 

9. MoBTGAGES ©=»151(3) — Priokiïy — Mechanics' Liens. 

A mechanic's lien takes priority over a deed of trust on the property 
given after the contract was entéred into. 

10. EsropPEL ©=^110 — Equitable Estoppel^Pxeauing. 

An estoppel to be relied on should \>e pleaded. 

11. MOETGAGES <S=>183 — l'EIORITY MECHANIC's ■ LiEN — ESTOPPEL. 

Though a contracter who received stock froni a corporation for whom 
he was erecting a building voted for the résolution uiider whleh a trust 
deed was executed and the deed contalned a covenant that the property 
was free from liens, such contracter is not estopped from asserting the 
priority of his mechanic's lien over the deed of trust where It dld not 
appear that any one knew of or acted on any représentation or act of his. 

Appeal from the District Court of the United States for the West- 
ern Division of the Northern District of Ohio ; John M. KilUts, Judge. 

In the matter of the bankrtiptcy of the Sandusky Auto Parts & Motor 
Truck Company. The claim of George Feick to a mechanic's lien, al- 
lowed biy the référée, was reversed on pétition to review by Edward 
S. Stephens, trustée in bankrtiptcy, and the Union Savings Bank & 
Trust Company of Cincinnati, and claimant appeals. Decree reversed 
and cause remanded, with directions. 

See, also, 250 Fed. 191, C. C. A. . 

In July, 1912, after appellant, George Feick, had submitted estimâtes, the 
Sandusky Auto Parts & Motor Truck Company entered into a verbal con- 
tract with Mm for the érection of certain buildings on Its plant in aecordance 
wIth certain plans. The original contract was subsequently changed. Cer- 
tain altérations and delays in starting caused the agi'eed priée to be increased 
from $12,576 to $15,175.50. Extras and altérations .made during the construc- 
tion were agreed upon. The reasonable value was approximately $3,700. 
Payments were to be made as the work progressed. 

No finie was fixed in the contract for the completion of the work or any 
spécifie part of It. By Deceniber, the work had progressed so that the plant 
could be operated. After that, progress was slo«' and with interruptions. 
Weather conditions prevented installation of part of the work during the 
winter. In Mardi, a few items of the extra work were i)erformed. In May, 
1913, floors and foundations, which had been disturbed by the frost, were re- 
laid. 

The référée and the district judge found that none of the contract work, oth- 
er than that of September, 1913, was done after the middle and llth of May, 
respectively. The évidence shows that thls May work was ouly to replace 
work originally done in 1912. For this replacement, no charge v\'as made and 
it is not part of the claimed lien. Bxcept for this and some small repairs 
made in July, no work was done by Feick after March until September 11, 
1913. 

Under a trust deed from the Sandusky Company to the Union Savings Bank 
& Trust Company, executed and recorded in March, 1913, the trust coinpany 
took possession of the plant on August 15, 1913. Three days later, possession 
was surrendered to receivers appointed on August 18, 1913, by the state court 
under a creditor's bill. On September 11, 1913, while the property was in 

(g=oFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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the liaïKls of tlie roceivers, Feiek entered the premises In order, as advised 
by coiinsel, to perfect liis rlght to a lien. Betweeii that date and September 
19, 1913, he performed work at a eost of about $350 to $-100, in conipletion of 
the original contraet as arnended. This work was tlie installation of pluiubing 
and fixturcs in an additional toilet rooni. This toilet room, so completed, was 
the only part of the faetory that had not beon long theretofore occupied and 
used. Its use was not absolutely essential to the bénéficiai use of the faetory 
beeause of the other toilet facilities. Feicli's entry was wlthout ieave of the 
State court or of the receivers, and his performance was without their Ieave 
or that of the district court ; no one either expressly consented or objected 
thereto. On Seirtember 13, 1913, while the work was being done, the pétition 
in involuntary bankruptcy was filed. Adjudication followed in October. 

Ou Wcptember 23, 1913, Feick tiled in the recorder's office of Krie county, 
Oliio, Ihc affidavit and statement of account under which he claims the lien 
and served tlie requislte notice thereof. ïherein he specified: "Main building, 
as agreed, $12,576; testing building, as agreed, $2,170.70; water-elosets, as 
agreed, $431.80" — followed by the statement, "Last work done and contraet 
completed September 19, 1913." The total of thèse three items is carried out 
as .$15,175.50. ïhen follows itemization of the extras with the dates. The 
last items preceding those of September are the July repairs, $5, and the March 
material and labor. 

The September plumbing work could bave been done in April. Feick had 
delayed it beeause of the failure to pay him in accordance with the terms of 
the contraet. The company, however, had made no complaint and had 
never requested him to proceed or to complète his contraet. The only pay- 
ment received by him was $-'?,00O of the company's stock at par, stock that 
subsequently became worthless. 

To the pétition of the trustée in bankruptcy to sell the property, under 
whieh the property was sold and liens transferred to the proceeds, Feick filed 
what is termed an answer, but what was treated by ail parties as an inter- 
vening pétition to establish his lien. By the trustée'» answer thereto and the 
intervening pétition and answer of the trust company, the questions of the 
valldity of Feick's claini to a lien and of its priority over the trust deed 
were raised. The référée in bankruptcy, by whom the matter was heard, held 
the claim to be a flrst lien on the property. Ile disallowed, however, $375 of 
the $15,886.27 elaimed, holding that, as the appointment of the receivers pre- 
vented further performance under the contraet, a lien could not be establislied 
for the September work. On pétition to review the referee's order, the cause 
was referred to him as a spécial master to take and report additional testi- 
mony. Thereiipon, on ail the évidence taken by him as référée and as master 
and without any further évidence in the district court, the finding of the réf- 
érée in so far as it held the lien valld was reversed and the claim to any lien 
was disallowed. ïhe cause is before us on appeal from this decree. 

Malcolm Kelly, George E. Reiter, and H. L,. Peeke, ail of Sandusky, 
Ohio, for appellant. 

John F. Hertlein, of Sandusky, Ohio (King & Ramsey, of Sandusky, 
Ohio, of counsel), for Edward S. Stephens, trustée. 

Healy, Ferris & McAvoy, of Cincinnati, Ohio, for Union Savings 
Bank & Trust Co., trustée. 

Before KNAPPEN, MACK, and DENISON, Circuit Judges. 

MACK, Circuit Judge (after stating the facts as above). [1-4] 1. 
Appellee's contention that Feick had a right to abandon further per- 
formance under the contraet beeause of the failure to pay in accordance 
with its provisions and to sue for damages or in quantum meruit for 
the value of the work done, or after March, even upon the contraet 
as substantially performed, subject only to recoupment for the value 
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of the September work, niay be conceded. But he was not bound so 
to do. He was not compelled to take chances that what he had done 
would be held to be a substantial performance of the contract. He 
had a right to keep the contract in force, to refuse his assent to any 
répudiation or rescission and fuUy to complète the work. Whether 
or not he abandoned the further performance is a question of fact. 
It must be established hy the évidence. Abandonment will not be 
presumed. The delay, it is true, was great ; but Feick, evidently doubt- 
ing whether he would get any money, was justified in not increasing 
his prospective losses until compelled by some demand of the Com- 
pany or by self-interest, definitely to elect between completion and 
abandonment. 

On August 5, 1913, and August 16, 1913, he filed claims of lien. 
They were alike, except that in the second he gave crédit for the plumb- 
ing fixtures not then installed. The filing of thèse claims did not 
amount to an élection not to go on with the contract. They were mere- 
ly precautionary steps in the attempted protection of his rights. In 
thèse lien claims, he did not assert' either abandonment or substantial 
completion of the work. On the contrary, in that of August 16th, he 
expressly showed that it was not completed. Moreover, as neither 
the Sandusky Company nor the trust company was thereby misled or 
affected, no estoppel could arise thercfrom. We concur in the finding 
of the référée and of the District Court that Feick had not completely 
abandoned the work on August 18, 1913. 

[5] Feick's rights are governed by section 8314 of the Ohio General 
Code, in force when the contract was made, as such rights are ex- 
pressly preserved by the Act of April 16, 1913 (103 Ohio L,aws, p. 
369). Under section 8314, filing within four months from "the time 
of completing such lahor or furnishing such material" gives a lien from 
the date of the first item of labor performed or material furnished. 

We concur, too, in the view adopted by the référée and the court 
that, at the time of the appointment of the receivers, the contract 
was not completed, and the implication therefrom, that the plumbing 
work done in September, 1913, in accordance with the original esti- 
mâtes and contract, except as the location of the toilet room was 
changed by subséquent agreement, formed a substantial part of the 
original contract. Whether or not this plumbing work was in any sensé 
a separate and divisible pièce of work as found by the district judge, 
it is unnecessary to consider ; for it was specifically covered in the 
original estimate of cost and in the original single contract. Clearly, 
it was not a mère trifle lef t over after the contract had been deemed by 
the parties as finished and the work accepted as complète, for the parties 
never accepted it as complète or deemed it finished. In value, it amount- 
ed to something more than two per cent, of the entire cost ; and, while 
not absolutely essentiai, it was valuable for the proper equipment of 
the plant. And, as both the référée and the district judge held, but 
for the appointment of the receivers and the conséquent prévention of 
further performance, Feick would hâve had four months from the 
completion of the work in September, within which to file his claim 
of lien. 
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Whether the appointment of the receivers operated to prevent him, 
without their or the court's express consent, from going on with the 
contract, with the resuit that, as held by the référée and the court, the 
dork donc in September is not to be deemed as lawfuUy performed, 
and therefore not donc under and pursuant to the contract, we need 
not détermine. As the claim was filed for record within four months 
of the date of the appointment of the receivers, we agrée with the 
conclusion of the référée contrary to that of the district judge, sus- 
taining its validity in the sum of $15,511.27 with interest. 

Any other conclusion would lead to this obviously unjust resuit: 
That one who had f urnished some work or labor and who had properly, 
at the request of the other party or pursuant to the ternis of the orig- 
inal contract, done nothing for more than four months, would lose his 
right to a lien for the work done, if, after the four months, completion 
of the job was thus prevented. Neither text nor context of the statute 
nécessitâtes this construction. On the contrary, under the libéral con- 
struction of mechanic's lien laws, which concededly prevails in Ohio, 
it has been there determined that a lien may be filed "within four 
months from the time it (the contract) was completed or the contract 
wrongfully put an end to by * * * the owner." Pedretti v. Stich- 
tenoth, Ex'r, 6 Ohio Cir. Ct. R. 516, 519. 

It cannot, however, be material whether the completion was pre- 
vented before or after four months from the date of the last work 
actually done. The statutory period for filing is four months ; not 
four months from the time that a part of the work, which subsequently 
turns out to be the last part, is completed, but four months from the 
time that the work contracted for either shall hâve been completed 
or the completion prevented. Whether the last work before that of 
September was done on May llth or 15th, as the référée and court 
respectively found, that is, less than four months before August 18th, 
or in March, as the trustée in bankruptcy asserts, that is, more than 
four months before August 18th, is therefore immaterial. In either 
case, Feick would hâve been justified on August 18th, but for the re- 
ceivership, in postponing the filing until four months after he should 
hâve completed the entire work pursuant to the contract. Only if and 
when such completion was rendered impossible by the appointment 
of the receivers could the statutory period be deemed to begin to run. 

[6] The statement of account, as filed, was sufficient. It gave notice 
of a valid claim. A failure to sustain one or more items in such an 
account, concededly, does not invalidate the claim. And, in our judg- 
ment, it is immaterial that such items are the only ones performed 
within four months before the claim is filed for record. 

[7] While the claim should ordinarily give notice on the face of 
it that it has been filed within the statutory period, and while, if the 
contract has been completed, this would necessitate some statement 
showing the date of completion to be vi'ithin the four months, the 
same rule should not apply when completion has been prevented. 
There is no statutory requirement that either the date or the fact of 
such prévention be stated. We cannot therefore deem the statement 
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of account invalid because the last item of the claim as eventually 
allowed was performed more than four months before the filing, es- 
pecially when, as in this case, the statement shows clearly that that 
performance did not complète the work and that the contract re- 
mained incomplète until within the four months' period. 

[8] Feick's failure to take any steps in the District Court to se- 
cure a review of the finding of the référée master, disallowing the 
claim as to $375, precludes our considération thereof . 

[9] 2. The finding of the validity of Feick's lien establishes also 
its priority over the trust deed of March, 1913, inasmuch as the me- 
chanic's lien is effective as of August, 1912, unless, as argued by the 
trust company, Feick is estopped from asserting his priority. 

[10, 11] The claim of estoppel as against bona fide holders of the 
bearer notes secured by the trust deed rests upon the fact that Feick, 
as a stockholder, voted in January, 1913, for the resolution under which 
the trust deed was executed by the Sandusky Company. This deed 
contained a covenant that "said property so conveyed is free and clear 
of ail liens and incumhrances, and that it, the company, its successors 
and assigns, will forever warrant and défend the same against the 
lawful demands of ail persons claiming or to claim the same," and a 
récital that the resolution of the board of directors authorizing its 
exécution was unanimously ratified at a stockholders' meeting at which 
ail of the stockholders were présent in person or by proxy. 

To dispose of this contention, it might suffice to point out that, while 
the facts appear from the évidence, nowhere in the pleadings is there 
any allégation that Feick was a stockholder or that he voted for the 
resolution; nowhere is the charge or défense of estoppel made; no 
issue thereon properly arose in the case, altho.ugh, if requested, amend- 
ments to the pleadings might hâve been allowed. 

Assuming, however, that, as évidence bearing on such an issue was 
received, the question is properly before us, the contention cannot be 
sustained. We need not consider whether under any circumstances 
such participation in such a transaction could estop a stockholder from 
maintaining his claim to priority over the trust deed for a mechanic's 
lien, inchoate at the time of the stockholders' meeting and ripening into 
a perfected lien long thereafter. For hère, a vital élément of estoppel 
is lacking; no one is proven to hâve known of or acted upon any 
représentation or act of Feick. Knowledge of the statements in the 
trust deed does not suffice. That would demonstrate, at best, reliance 
upon the représentations of the company and its officers that persons 
unnamed had authorized the covenant. Knowledge or information 
ihat Feick was such a stockholder is, in any event, essential to estop 
him. Of this, there is no évidence whatsoever. 

The decree must be reversed and the cause remanded, with direc- 
tions to enter a decree in accordance with the views herein expressed. 
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FEICK V. SÏEPHENS et aL 

In re SANDUSKY AUTO PARTS & MOTOR TETJCK CD. 

(Circuit Court of Appeals, Sixtli Circuit. April 8, 1&18.) 

No. 3091, 

Bankbuptcy iS=5440 — "Oonteoveries Arising in Bankbuptcy Pboceedinqs" 
— Kbview. 

Where, on a pétition by the trustée to sell the property of the bank- 
nipt, a lien claimant flled an Intervening pétition asserting tlie priority 
of his lien over a deed of trust and the trustée under the trust deed 
filed an answer, the question of priorities thus raised was a controversy 
arising in a proceeding in bankruptcy and tberefore reviewable ouly by 
appeal under Bankr. Act July 1, 1898, c. 541, § 24a, 30 Stat. 553 (Comp. 
St. 1916, § 960S). 

[Ed. Note. — For other définitions, see Words and Phrases, Second 
Séries, Controversy Arising in Bankruptcy Proceeding.] 

In Error to the District Court of the United States for the Western 
Division of the Northern District of Ohio ; John M. Killits, Judge. 

In the matter of the bankruptcy of the Sandusky Auto Parts & Mo- 
tor Truck Company. Pétition by Edward S. Stephens, as trustée, 
and another, for the sale of property of the bankrupt, in which George 
Feick filed an intervening pétition. There was judgment denying the 
intervening pétition, and intervener brings error. Writ dismissed. 

Malcolm Kelly, George E. Reiter, and H. L. Peeke, ail of Sandusky, 
Ohio, for plaintifï in error. 

John F. Hertlein, of Sandusky, Ohio (King & Ramsey, of Sandusky,, 
Ohio, of counsel), for défendant in error Stephens. 

Healy, Ferris & McAvoy, of Cincinnati, Ohio, for défendant in er- 
ror Union Sav. Bank & Trust Co. 

Before KNAPPEN, MACK, and DENISON, Circuit Judges. 

MACK, Circuit Judge. In case No. 3092 (250 Fed. 185), we hâve 
this day decided the merits of the matters sought to be brought hère 
for review by writ of error. The question of the validity of an alleged 
mechanic's lien on a bankrupt's property and its priority, if valid, over 
the lien of a trust deed in the nature of a mortgage raised by what was 
properly treated by the parties as an intervening pétition of the Hen 
claimant to establish his lien and the answers thereto of the trustée 
in bankruptcy and the trustée under the trust deed, involves a contro- 
versy arising in a proceeding in bankruptcy. It is therefore reviewable 
only by appeal under section 24a of the Bankruptcy Act. Houghten 
V. Burden, 228 U. S. 161, 33 Sup. Ct. 491, 57 E. Ed. 780. 

Writ of error dismissed. 

<g=aPor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indeit» 
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STEPHENS V. UNION SAV. BANK & TRUST CO. OF CINCINNATI et al. 

In re SANDUSKY AUTO PARTS & MOTOR TRUCK CO. 

(Circuit Court of Appeals, Sixtti Circuit. April 8, 1918.) 

No. ai02. 

Bankruptoy <S=303(3) — Préférences — Evidence. 

Evidence held suflicient to sustain a flndins tliat the bankrupt, at ttie 
time it delivered notes as collatéral seeurity for a pre-existing debt, wa« 
solvent, though it was adjudlcated a bankrupt on a pétition flled less 
than four months tliereaf ter. 

Appeal f rom the District Court of the United States for the Western 
Division of the Northern District of Ohio ; John M. Kilhts, Judge. 

In the matter of the bankruptcy of the Sandusky Aiito Parts & 
Motor Truck Company. From a decree sustaining the validity of a 
mortgage securing certain notes held by the Union Savings Bank & 
Trust Company of Cincinnati and others, Edward S. Stephens, trus- 
tée in bankruptcy, appeals. Afifirmed. 

J. F. Hertlein, of Sandusky, Ohio, for appellant. 

King & Ramsey, of Sandusky, Ohio, C. A. Neff and White, John- 
son, Cannon & Neff, ail of Cleveland, Ohio, and Healy, Ferris & Mc- 
Avoy, of Cincinnati, Ohio, for appellees. 

Before KNAPPEN, MACK, and DENISON, Circuit Judges. 

MACK, Circuit Judge. This appeal was heard together with that 
in case No. 3092 (2.S0 Fed. 185, C. C. A. ), in which an opin- 
ion was filed this day. The trust deed to appellee, therein referred to, 
secured 300 notes of $500 each. Sixty-five of thèse notes were sold 
for cash. Concededly, as to the holders thereof, the lien of the trust 
deed is valid. In view of our conclusion that the lien is vahd as to ail 
of the notes, we need not détermine whether 5 of them are to be classi- 
fied with the cash notes or with the balance of the notes. Thèse others 
were delivered as collatéral seeurity for a pre-existing debt, a few days 
less than four months prior to the filing of the pétition in bankruptcy, 
and the validity of the lien results in giving the holders a préférence. 

The amount realized from the sale of the mortgaged property after 
the payment of prior liens, while more than sufficient to pay the first 
class of note holders, is not sufficient to pay both classes. The contro- 
versy therefore is between the two classes of note holders as well as 
between the second class and the trustée in bankruptcy. 

Concededly, if the company was solvent within the définition of the 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 544) at the date of 
the delivery of the notes, the lien must be upheld. The référée master 
found solvency. The district judge said in respect to this finding: 

"We feel that tlie spécial master maj' liave been a little sanguine in holding 
absolutely that the bankrupt was not insolvent in May, 1913. The inargin 
as found by the auditors as tlie probalile situation in May Is too narrow, con- 
sldering the magnitude of the company's assets and liabilities, to enable one 
to speak very posltively." 



igsall'or other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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But he upheld the lien on the ground that : 

"Reasonable diligence in inquiry wlien once inquiry is suggested to a 
creditor is ail tliat is demanded, and it seems to us, witli the light we hâve 
on this case, that the exercise of reasonable diligence by any one of thèse credi- 
tors to inquire would not reïïonably hâve brought to the creditor knowledge in 
May, 1913, or at any time when any creditor received one of thèse gold notes 
as collatéral, that the debtor was in fact insolvent." 

The margin referred to by the judge, as found by the auditors, was 
over $72,000 based in rmind figures on $350,000 assets and $278,000 
liabilities. 

If, as the district judge assumed, the report of the auditors was ap- 
proximately correct, thrin in our judgment the finding of the master 
that the Company was at that time solvent must be upheld. The fur- 
ther fact that this margin was ail that was left of a total of about $325,- 
000 of capital paid in during the preceding 1% years of the company's 
life, and that at the time the company was losing at the rate of $2,000 
a week, does not suffice to raise any question as to its solvency at that 
time, within the définition of the Bankruptcy Act. 

Whether or not, at that time, the assets of the company, at a fair 
valuation, exceeded the liabilities by $72,000, or whether at that time 
the company was insolvent, because in the language of the Bankruptcy 
Act the aggregate amount of the property was not upon a fair valua- 
tion suf^cient in amount to pay the debts, is fuUy discussed by the 
master in his report. Qnly serious doubts as to the correctness of his 
conclusion based upon Ihe testimony of witnesses produced bef ore him, 
as well as upon documantary évidence, could justify a reversai. From 
our examination of the record, however, we are led to the same con- 
clusion and for the same reasons. Further discussion of a pure ques- 
tion of fact, therefore, seems to us unnecessary. 

Decree affirmed. 



(250 Fed. 193) 

STEPHP^NS V. TJNION SAV. BANK & TRUST CO. OF CINCINNATI et al. 

In re SANDUSKY AUTO PARTS & MOTOR TRUCK CO. 

(Circuit Court of Appeals, Sixth Circuit. April 8, 1918.) 

No. 3101. 

l£t 3rror ai, the District Court of the United States for the Western Division 
of the Northern District of Ohio ; .Tohn M. Killits, Judge. 

In the matter of the bankruptcy of the Sandiisky Auto Parts & Motor Truck 
Company. Oh intervening pétition of the Union Savings Bank & Trust 
Company of Cincinnati and others, the validity of a deed of trust was 
sustained, and Edward S. Stephens, trustée in bankruptcy, brings error. Writ 
dismlssed. 

J. F. Hertlein, of Sandusky, Ohio, for plaintifC in error. 

Klng & Ramsey, of Sandusky, Ohio, C. A. NefC and White, Johnson, Cannon 
& Neff, ail of Cleveland Ohio, and Healy, Ferris & McAvoy, of Cincinnati, 
Ohio, for défendants in error. 

Before KNAPPEN, MACK, and DENISON, Circuit Judges. 

MACK, Circuit Judge. The merlts of the controversy sought to be raised bj 
the writ of error hâve been this day decided in case No. 3102 (250 Fed. 192, 
250 F.— 13 
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C. C. A. ) on appeal. As the sole question involved is the validlty of 

the lien of a trust deed on property of the banlirupt, for tlie reasons stated 

in case No. 3091 (2S0 Fed. l&l, C. C. A. ), tMs day decided, the. writ 

of error must be dismlssed. 



THE ADA. 

(Circuit Court of Appeals, Second Circuit. March 13, 1918.) 

No. 136. 

1. Admiraltt <©=>! — Courts — Jurisdiction. 

A court of admiralty eannot retaln Jurisdiction to dispose of nonmari- 
time subjects, for the purpose of doing complète justice, after the manner 
of courts of equity. 

2. Admiralty <S=»10 — Contracts — Sale or Vessel. 

Where a contract for the charter of a vessel gave the charterer an 
option to purchase the saine for the sum specified in the charter party as 
the hire, the contract must be deemed one for the sale of the vessel, and 
so it was not one withln the jurisdiction of a court of admiralty, and a 
proceeding in rem was not an appropriate remedy for breach. 

3. Admiralty <©=»10 — Jurisdiction — Enfobcement op Oonthacts. 

A contract, enforceable in admiralty, must be wholly maritime. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

lyibel by the Universal Transportation Company, Incorporated, 
against the steamship Ada, her engines, etc., claimed by the Rederiak- 
tiebolaget Amie. From a decree for Ubelant (239 Fed. 363), claimant 
appeals. Reversed. 

Kngel Bros., of New York City, and Conlen, Brinton & Acker, of 
Philadelphia, Pa. (W. J. Conlen, of Philadelphia, Pa., and Van Vech- 
ten Veeder and Joseph G. Engel, both of New York City, of counsel, 
^lnd J. T. Manning, Jr., of Philadelphia, Pa., on the brief), for appel- 
ant. 

Kirlin, Woolsey & Hickox, of New York City (J. P. Kirlin and 
Cletus Keating, both of New York City, of counsel), for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. December 10, 1915, the respondent, the 
Amie Company, as owner of the Swedish steamer Ada, entered into an 
agreement with the libelant, the Universal Company, described as 
charterer. The steamer, then at sea, was chartered for about six 
months for the sum of $165,000, payable $40,000 down, $50,000 fifteen 
days after arrivai, $45,000 three months thereafter with interest at 6 
per cent, from the date of the agreement, $30,000 six months from the 
date of payment of the $45,000, with interest at 6 per cent, from the 
date of the agreement. The payments were subsequently changed, so 
as to make the second installment $60,000 and the last $20,000. The 
Universal Company was to pay ail the expenses of running and main- 
taining the vessel, the risk of the loss of the vessel was on it, and it 
was to hâve the option of purchasing her for the price of $165,000 at 

(gzijPor other cases see same topic & KBY-NCMBER in ail Key-Numbered Digests & Indexes 
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any time, the owner agreelng to deposit a bill of sale in escrow with 
the United States Mortgage & Trust Company as soon as possible. 

January 25, 1916, the Universal Company notified the respondent 
that it would purchase the steamer and was ready to pay on receiving 
bill of sale. April 5 it tendered the purcliase money to the defendant's 
attorneys and asked for a bill of sale, which was not delivered. April 
6 the respondent, alleging that the Universal Company had failed to 
pay the installment of $45,000 on April 4, the day it was due, withdrew 
the steamer, which was then at sea on her way to New York, depriving 
the Universal Company both of the use of the vessel af ter arrivai and 
discharge, as well as of the title. This action it justified on the ground 
that the contract required the Universal Company to pay the hire 
"punctually" i. e., on the due date — and gave the Amie Company, in 
case of its failure to do so, the right to withdraw the steamer "imme- 
diately." As soon as the Amie Company had discharged the cargo 
loaded by the Universal Company, it resumed complète and exclusive 
control of the vessel. 

April 24 the Universal Company filed a libel against the steamer in 
rem and against the Amie Company in personam to recover the dam- 
ages sustained by it, both for the breach of the charter and for breach 
of the contract of sale. May 3 and 4, 1916, the Amie Company filed 
exceptions to the libel, on the ground that the damages claimed arose 
from a breach of contract for the sale of the vessel, which was a cause 
of action not within the admiralty jurisdiction. May 8, 1916, the cause 
came on for trial before the exceptions were argued. The District 
Judge found that the Amie Company had wrongfully withdrawn the 
vessel, and was liable to the Universal Company for the loss sustained 
by it as charterer, but that the damages for breach of the contract of 
sale were not recoverable in admiralty. We shall dispose of the case 
on grounds which relieve us from the duty of considering the merits 
at ail. 

[1, 2] Evidently the whole controversy could hâve been disposed of 
in an action at law, but the jurisdiction of a court of admiralty is con- 
fined to maritime subjects. It cannot, having obtained jurisdiction, dis- 
pose of nonmaritime subjects, for the purpose of doing complète 
justice, after the manner of courts of equity, nor can it distribute 
funds in its possession, as do' courts of equity and bankruptcy, among 
ail creditors, preferred and gênerai. Its power to dispose of the pro- 
ceeds of a vessel, though it extends to the payment of nonmaritime 
liens, after maritime liens hâve been satisfied, does not extend to claims 
in personam or of gênerai creditors, except so far as to pay over any 
surplus to the owner. 

A charter party may, of course, contain covenants both maritime and 
nonmaritime, which in case of breach may be disposed of ; the former 
either in the admiralty or at common law, and the latter at common 
law only. This charter party contains such nonmaritime covenants, 
namely, that of the Universal Company to buy the captain's chronom- 
eter for $200, and the ice box on the steamer for $250; for the 
breach of either of thèse covenants, no one, we suppose, would con- 
tend that suit could be maintained in the admiralty. 

If this charter had provided for the use of the vessel for six months 



196 250 FEDERAL BBPOETBB 

at a specifîed charter hire, and had given the charterer tlie option there- 
after to purchase at a fixed price, there would be two separate causes 
of action; the former justiciable either in admiralty or at law, and the 
latter at law only. But the right to use and the right to buy the steam- 
er in this case were inseparably connected. The price for the use for 
six months was the same as the price for the absolute ovvnership. Ob- 
viously no one would fail to exercise such an option. AU the provi- 
sions of the agreement show that the main intention was a contract of 
sale. Installraents of so-called charter hire which were not practically 
paid down were to bear interest from the date of the agreement, and 
the charterer had a right to a bill of sale at any time upon paying the 
full charter hire. Certainly, as soon as the Universal Company exer- 
cised its option to buy and tendered the price, the contract became one 
of sale. 

[3] It is well established that a contract enforceable in admiralty 
must be wholly maritime. Grant v. Poillon, 20 How. 162, 15 L,. Ed. 
871. In this case it was held that the master and part owner could 
not maintain a suit in admiralty for freight against shippers with 
whom he was a partner, because a partnership account would hâve to 
be settled. In Turner v. Beachem, Taney, 583, Fed. Cas. No. 14,252, 
Mr. Justice Taney held to the same effect, saying : 

"And I consider It to be a elear rule of admiralty jnrisdiction that, although 
the contract which the party seelvs to enforce is muritime, yet, if he has con- 
nected it inseparably with another contract ovei- which the court has no 
jurisdictlon, and they are so blended together that the court cannot décide 
one, with justice to both parties, without disposing of the other, the party 
must resort to a court of law, or a court of equity, as the case may require, 
and the admiralty court cannot taUe jurisdiction of the eontroversy. The case 
of Grant v. Poillon was decided upon this ground at the last term of the Su- 
prême Court. 20 How. 162 [15 L. Ed. 871]." 

The Pennsylvania, 154 Fed. 9, 83 C. C. A. 139, was our own décision 
and is very clear. The steamer Pennsylvania was demised to the char- 
terer, who contracted to take young men on a described sea voyage, to 
occupy nine months, and at the same time put them through a course 
of study. He received large sums, prepaid, on account of thèse con- 
tracts, but never completed the altérations of the steamer or performed 
the contract in any respect. The parents of the young men having 
libeled the steamer, the owner, as claimant, objected that the contract, 
being one for éducation, as well as for transportation, was not within 
the admiralty jurisdiction. The District Judge held that it was, but dis- 
missed the libel on the ground that the proceeding should hâve been in 
personam, and not in rem. We affirmed the decree, on the ground that 
there was no jurisdiction whatever in admiralty. 

The décisions principally relied upon by the respondent are quite 
consistent with the foregoing: The Port Adélaïde, 62 Fed. 486, 10 
C. C. A. 505 : The master of the vessel, whose whole capacity had been 
taken by the charterer, shipped cargo and collected freight on owner's 
account. This, of course, was a purely maritime transaction, and the 
charterer was held to hâve the right to adopt the contract as made for 
its benefit and to recover the amount. Gross v. New York & Texas 
Co. (D. C.) 107 Fed. 516: This was a libel to recover marine insur- 
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ance, which the carrier agreed in the bill of lading to take out for the 
benefit of the shipper. 

Then there are cases of the distribution of funds in admiralty courts, 
as to which, except in the case of the owner, only lien creditors hâve 
any standing. The Lottawanna, 20 Wall. 201, 221, 22 L. Ed. 259; 
The Edith, 94 U. S. 518, 24 L. Ed. 167; The Guiding Star (C. C.) 18 
Fed. 263 ; The Willamette Valley (D. C.) 76 Fed. 838 ; Benedict's Ad- 
miralty, § 506. Thèse cases illustrate the différence between the pow- 
ers of courts of equity and of admiralty. The former would bave dis- 
posed of the claims of gênerai as well as of lien creditors. Within the 
same principle fall cases where part owners disagree and the vessel is 
sold. The proceeds could not be distributed at ail, unless accounts be- 
tween the owners were settled. The John E. Mulford (D. C.) 18 Fed. 
455; The Katie O'Neill (D. C.) 65 Fed. 111; The Emma B. (D. C.) 
140 Fed. 771. 

Other cases relied on are: The Electron, 48 Fed. 689, 21 C. C. A. 12 ; 
Id. (D. C.) 56 Fed. 304; Id., 74 Fed. 689, 21 C. C. A. 12: In this case 
the libel was filed to recover for maritime supplies, viz. electric batteries. 
The court did not pass at ail on the question of patentabiHty. Judge 
Brown held that notice that the batteries had been held to be an in- 
fringement in a patent suit was a défense to the owner against pay- 
ment; whereas, we held that the notice of the décision alone did not 
amount to an éviction, though the claimant of the vessel would be en- 
titled to a déduction for being deprived of the right to use the batter- 
ies. In Evans v. New York & P. S. S. Co. (D. C.) 145 Fed. 841, and 
163 Fed. 405, the consignée of rubber sued the carrier and the ware- 
houseman to whom the carrier had delivered the shipment to recover 
for a shortage. Exceptions were filed to the libel, on the ground that 
there was no maritime liability on the part of the warehouseman, which 
were overruled. When the case came on for trial, this view was not 
sustained, but the liabiHty of the warehouseman, though nonmaritime, 
was made to dépend on his obligation to indemnify the carrier. We 
are not able to approve this décision, which is the only one cited in- 
volving a nonmaritime claim. In the cases on which the court relied, 
Salisbury v. Seventy Thousand Feet of Lumber (D. C.) 68 Fed. 916, 
Burroughs was held liable for demurrage as charterer of the lighter, a 
purely maritime subject; in Dailey v. City of New York (D. C.) 119' 
Fed. 1005, and The Crown of Castile (D. C.) 148 Fed. 1012, the parties 
brought in were ail liable upon maritime grounds. Finally, the case of 
Wilhelmsens v. Canadian Co., 224 Fed. 881, 140 C. C. A. 303, involved 
questions wholly maritime ; the point decided being that a garnishee's 
right of set-oflf against the libelant's attachment was larger than the 
respondent's right of set-off against the libelant. 

The decree is reversed. 

ROGERS, Circuit Judge. I concur in the conclusion that the de- 
cree must be reversed. The jurisdiction of the admiralty courts is 
restricted to maritime subjects. The contract involved is plainly a 
contract of sale. For a contract to fall within the admiralty juris- 
diction, it must concern transportation by sea, relate to navigation or 
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maritime employment, or be one of navigation and commerce on nav- 
igable waters. And the contract hère does not come under any of 
thèse heads. The rule is settled that contracts for building a ship, or 
contracts for selling a ship, are not maritime contracts, and within the 
jurisdiction of the admiralty. 

I also agrée that courts of admiralty, having obtained jurisdiction, 
do not dispose of nonmaritime subjects, after the manner of courts of 
equity, for the purpose of doing complète justice. While admiralty 
courts act as courts of equity so far as their powers go, their powers 
are limited to maritime contracts or transactions, and they hâve no gên- 
erai jurisdiction to administer relief as courts of equity, or to admin- 
ister complète relief. They difïer, too, from the equity courts, in that 
they do not undertake to détermine équitable rights. 

I désire, however, to withhold any expression of opinion concerning 
certain cases referred to in the above opinion, and which do not seem 
to me to be involved in the matter now before the court. 

HOUGH, Circuit Judge. In the resuit announced I concur; my 
reasons are somewhat différent. 

The rule that a contract, to be maritime, and therefore within ad- 
miralty jurisdiction, must be "wholly maritime," means that the prin- 
cipal subject-matter of agreement gives character to the whole. This 
construction of the phrase was adopted by this court in The Pennsyl- 
vania, 154 Fed. 9, 83 C. C. A. 139. Applying it to this case, I doubt 
whether the contract made had any of the marks of a charter ex- 
cept the name, but it is certain that in every essential it was an agree- 
ment to sell ; the right to use pending payment was an incidental mat- 
ter. 

Further, since this appeal in admiralty is a new trial, we must con- 
sider the présent situation of the parties, from which it seems plain to 
me that, in the common-law suit, libelants hâve recovered the value of 
the ship at date of breach, with interest, while their decree in admiralty 
represents loss of use of thë same ship for a period subséquent to 
breach, and when, in contemplation of law, the value of the vessel was 
theirs, and they were earning interest upon such value. There is no 
différence, I think, in respect of damages for a total loss of vessel's 
use by collision, and the same loss by total breach of a contract such 
as this. The Hamilton (D. C.) 95 Fed. 844, and The Fontana, 119 Fed. 
853, 56 C. C. A. 365, apply. The reasoning of The Philadelphia, 1917 
Probi. 101, does not convince. Therefore, by recovering damages for 
loss of use in admiralty and interest on value at law, there has been 
a double recovery. 

Apparently, from the bill of exceptions at law, interest on the ver- 
dict was allowed from a later date than that of breach ; if this was a 
waiver of interest, because of the recovery in admiralty, it should make 
no différence. A party does not become entitled to something he has 
no légal right to, by waiving something less legally due him. 

I also note a disagreement with the treatment of Evans v. New 
York, etc., Co. and Wilhelmsens v. Canadian Co., supra. Neither seem, 
to me to hâve any relation to the case in hand, while if, by référence 
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to the Evans décision, it is meant to express the opinion that admiralty 
has no power to implead a surety or party responsible over, under the 
equity of the fifty-ninth rule (29 Sup. Ct. xlvi), I must dissent. 



WESTEKN UNION TELEGRAPH CO. v. LOUISVII-LE & N. R. CO. 

(Circuit Court of Appeals, Fiftli Circuit. April 2, lî)18.) 

No. 3137. 

1. Equity C:::3l41(l) — Pleading — Bill. 

As the purpose of a pleading is to raise or meet issues of law or fact, 
and equity rule 25 (198 Fe<l. xxv, 115 C. C. A. xxv) provides for a simple 
statement of the Tiltimate facts, while rule 21 (198 Fed. xxlv, 115 C. C. 
A. xxiv) autliorizes striking out of redundant or impertinent matter, 
statemcnts of law, statutory and customary, aceompanied by copious 
références tx) décisions, should not bo ineluded in a bill. 

2. Telegraphs and Téléphones <S=>11 — Rights of Way — Ownekship. 

Under a contract whlch was subject to termination by tlie parties, a 
telegraph company establlshed its Unes on the right of way of a rail- 
road company. ïhereafter the telegraph company terminated the con- 
tract, attempting to eondemn an easement for its line Conderanation was 
enjoined by the Georgla state court; the railroad company asserting its 
désire to construct a telegraph line for railroad purposes and its para- 
mount right to that part of the right of way occupied by the telegraph 
company. Thereafter the telegraph company filed a bill in fédéral court, 
asserting in the alternative its paramount right to the line already occu- 
pied. Held that, whlle an owner of property may estop hlmself by 
standing by and allowing an intruder to improve the property for the 
use for which it was taken, and the fact that the intruder is a publia 
service corporation should be considered, yet, as tlie telegraph com- 
pany enterod Tinder contract, and the railroad company, at ail times 
after termination of contract and defeat of the conderanation proeeed- 
ings, asserted its paramount right to the premises, the telegraph com- 
pany is not entitled to the easement as against a railroad company. 

3. JuDGMENT ©=582S(-3) — State Court — Kffect in Fédéral Court. 

lu such case, where the good faith of railroad company's exercise of 
its paramount preferential right to use for its own telegraph business the 
premises formerly used by the telegraph company was not negatived, a 
fédéral eciuity court is withoiit jurisdiction to entertain eondemnation pro- 
ceedlngs for an easement of the telegraph line. 

4. Eminent Domain <@=3l87 — Possession Pending Proceedings — Protection. 

In suc:h case the difficulties experienced by the telegraph company In 
its efforts to condemn any easement for its telegraph line held not to 
warrant an Injunction, restraining the railroad company from interfering 
with or obstructing telegraph company's use of the essement, of which it 
had pos^spssion, pending conderanation. 

5. Corporations <S=3.'iS2i/i, New, vol. 16 Key-No. Séries — Public Service Coe- 

POKATION — RiGIlTS. 

A public service corporation, oceupying property by permission or as a 
tenant, is subject to the same rules applicable to prlvate persons. 
a. Landlokd and Tenant @=3G1 — Licenses <S:=>51 — Estoppel to Dispute Tr- 
tle. 

One who occupies land perinissively or as a tenant is estopped from 
disputing the title of licensor or lessor, and must surrender possession 
before he can assume a hostile attitude. 
7. Eminent Domain <S=>1()7(4) — Compliance with Statutes. 

The right of eondemnation, being pur<>ly statutory, can be enforced only 
in compliance with the conditions and requirenients prescribed by statute. 

<g=>For other cases see same topic & KEY-NUMBER in ail Key-Numberea Dlgests & Indexes 
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Appeal f rom the District Court of the United States for the North- 
ern District of Georgia ; William T. Newman, Jiidge. 

Bill by the Western Union Telegraph Company against the Louis- 
ville & Nashville Railroad Company. From a decree striking an 
amendment from the bill, and dismissing the bill as araended (243 
Fed. 687), complainant appeals. Affirmed. 

Arthur Heyman, of Atlanta, Ga., and Wm. L,. Clay, of Savannah, 
Ga. (Rush Taggart and Albert T. Benedict, both of New York City, 
on the brief), for appellant. 

Henry C. Peeples, of Atlanta, Ga., and Henry L,- Stone, of Louis- 
ville, Ky., for appellee. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. This îs an appeal from a decree strik- 
ing an amendment to the plaintiff's (appellant's) bill, which was made 
under the leave granted by this court in disposing of a former appeal 
in the same case, and dismissing the bill as amended in so far as the 
allégations thereof refer to properties in or as to which this court de- 
cided that the original bill did not show that the plaintiiï had or has 
the rights or interests which it claimed and sought to hâve enforced. 
Western Union Telegraph Co. v. Louisville & Nashville R. Co., 238 
Eed. 26, 151 C. C. A. 102. This court ruled, as is shown by its opin- 
ion just referred to, that the bill as it was before it was amended 
stated no facts supporting the conclusion that the plaintiff, at the time 
the suit was brought, had any right to occupy or use any property of 
the défendant other than the lines of railway which the latter, in 
the year 1902, purchased from the Atlanta, Knoxville & Northern 
Railway Company. The évident purpose of granting to the plaintifif 
leave to amend its bill was to afford it the opportunity of stating facts 
and circumstances, if such existed, capable of supporting the conclu- 
sions asserted in the bill to the effect that before the bill was filed the 
plaintiff had acquired the right, existing when this suit was brought, 
to occupy and use properties of the défendant in Georgia other than 
that bought by it from the Atlanta, Knoxville & Northern Railway 
Company. The properties last mentioned will be referred to as the 
defendant's "new lines," ail of them having been acquired by the de- 
fendant after its above-mentioned purchase from the Atlanta, Knox- 
ville & Northern Railway Company. 

[1] If there existed any basis of fact to support the asserted claims 
of the plaintiff of the right to occupy and use the defendant's new lines, 
this could hâve been sufificiently shown by an amendment to the bill 
containing a short and simple statement of the ultimate facts upon 
which the plaintiff seeks relief in that regard, omitting any mère 
statement of évidence. Equity rule 2h (198 Fed. xxv, 115 C. C. 
A. xxv). The amendment which was filed was not such a plead- 
ing. It was a voluminous document, the copy of which, exclu- 
sive of the exhibits attached, fills 85 pages of the printed record 
before us. By far the larger part of it was made up of statements 
of law, statutory and customary, and argumentative expressions of a 
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multitude of légal conclusions, accompanied by copious références to 
and comments upon court décisions, not omitting insistence upon 
propositions which hâve been explicitly overruled, some of them by 
this court in disposing of the former appeal in this case, and others by 
the Suprenie Court of Georgia in décisions rendered in litigation be- 
tween the same parties, growing out of an attempt by the plaintifï, by 
proceedings instituted by it in a Georgia tribunal, after it gave notice 
of its désire or intention to terminate the agreement between it and 
the défendant, which was construed by this court when this case was 
hère before, to acquire by condemnation the right to occupy and use 
the defendant's properties in Georgia, which the plaintiff by this suit 
claims it already possessed before those proceedings and this suit were 
brought. The statements of the matters just enunierated were out of 
place in a pleading, the function of which is to raise or meet issues 
of law or of fact. Much, if not ail, of it could properly bave been 
stricken out as redundant or impertinent matter. Equity rule 21 (198 
Fed. xxiv, 115 C. C. A. xxiv). 

[2-4] An examination of the amendment with a view of ascertain- 
ing what averments of facts it contains, made unduly burdensome 
by the injection of the matters just mentioned, has not led to the dis- 
covery of any such averments which négative the conclusions that the 
présent or former occupation and use by the plaintifï of the whole or 
any part of the defendant's new lines were under and by virtue of 
the agreement between the parties, which was referred to and con- 
strued in this court's former opinion, and that at the time this suit was 
brought the plaintifï was without right to continue such use or occu- 
pation. In other words, the bill as it has been amended still fails to 
show that the plaintiflf is entitled to ail or any part of the rights and 
easements affecting the defendant's new lines in Georgia, which were 
claimed by the original and amended bill. 

The amendment discloses the folio wing facts, which were not al- 
leged by the original bill: 

In January, 1912, after the giving by the plaintiff of notice to the 
défendant of the désire and intention of the former to terminate the 
above-mentioned agreement between them, but before the termination 
of that agreement, and while the plaintiff was still occupying and using 
the defendant's properties under that agreement, it instituted proceed- 
ings for the acquisition by condemnation, under a Georgia statute, of 
so much of the defendant's railroad rights of way in Georgia as was 
and is necessary for the plaintiff's use for the purpose of construct- 
ing, maintaining, and operating its lines of telegraph thereupon and 
therealong ; the location of the right of way sought to be so acquired 
being substantially the same as that which then was and is now oc- 
cupied by the plaintiff's telegraph lines along the defendant's railroads 
in Georgia. The method of instituting such proceedings prescribed 
by the applicable Georgia statute (Code of Georgia 1911, § 5206 et seq.) 
is by the party seeking to condemn, if an agreement with the owner 
upon the compensation to be paid is not made, serving upon the owner 
a notice describing the property or franchises and the amount of in- 
terest therein sought to be condemned, fixing the time when the hear- 
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ing will be had on the premises, giving the name of the assessor se- 
lected by the party seeking condemnation, and requesting the owner 
to select an assessor. If the owner, after being served with such no- 
tice, fails to select an assessor, the ordinary of the county where the 
property is situated, or the franchise sought to be condemned is used, 
is required to select an assessor for the owner, and the two assessors 
so selected select a third one. Such assessors, after hearing évidence, 
assess the value and damages, and make a finding or award, which 
is required to be filed and recorded in the office of the clerk of the su- 
perior court of the county. Provision is made for either party, if 
dissatisfied with the award made, appealing from the award to the 
superior court, in which, following the taking of such appeal, an is- 
sue is required to be made and tried by a jury as to the value of the 
property taken or the amount of damage done. 

The plaintiff instituted condemnation proceedings pursuant to the 
statute referred to. The défendant did not name an assessor, but, 
shortly after the institution of the condemnation proceedings, brought 
a suit in the superior court of Fulton county, Ga., to enjoin those pro- 
ceedings. A ground stated for granting the injunctive relief sought 
by the défendant was that it desired to bave a telegraph line upon its 
rights of way, and upon the rights of M-ay and in the location used by 
the plaintiff, and sought to be acquired by it by condemnation, and 
that the right of the défendant was paramount and superior to any 
right of the plaintiff to acquire the easements and rights of way which 
it was then using. The superior court denied the injunction sought in 
that suit. It was then by appeal carried to the Suprême Court of 
Georgia, which court reversed the judgment of the superior court, 
holding that the plaintiff was subject to be enjoined from condemning 
the route over the defendant's line which the latter had selected in 
good faith for use in a telegraph business of its own. Louisville & 
Nashville R. Co. v. Western Union Telegraph Co., 138 Ga. 432, 75 
S. E. 477. 

After the rendition of this décision the plaintiff, in November, 1912, 
sought to amend its condemnation proceeding by shifting the location 
of the easement desired to the opposite side of the defendant's right 
of way. By an amendment to its bill or pétition in the above-men- 
tioned injunction suit the défendant sought an injunction restrain- 
ing the plaintiff from proceeding with the condemnation sought under 
or by virtue of the above-mentioned amendment of the condemnation 
proceeding. That case again went by appeal to the Suprême Court of 
Georgia, and on September 20, 1914, that court in that case decided 
that, under the law of Georgia a condemnation proceeding cannot be 
amended. 142-Ga. 531, 83 S. E. 126. On April 5, 1915, the plaintiff 
dismissed its condemnation proceedings against the défendant, and, 
not having instituted any other such proceedings, on the same day filed 
its original bill in this case. We are not advised of any authoritative 
décision of a Georgia court which indicates that, at any time since the 
occasion arose for the plaintiff to acquire a new right to use in its 
telegraph business properties of the défendant included in its new lines 
in Georgia, the plaintiff could not hâve acquired by condemnation such 
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rights and easements in those properties as were required for the 
continued opération of its telegraph business on and over such new 
lines. 

The following is a statement of some of the features of the sit- 
uation existing at the time this suit was brought, most of the features 
mentioned being disclosed by affirmative averments made in the bill 
as it has been amended, and the remainder being such as, in the absence 
of averments show^ing that the facts were différent, may be presumed 
to hâve existed: 

The plaintiff commenced to make use of the defendant's new lines 
in carrying on the former's telegraph business only after acquiring, by 
express written contract between it and the défendant, the right or 
privilège of doing so for a limited period of time, which was subject 
to be shortened at the élection of either of the parties to that contract, 
manifested in a manner specified in the contract. By the voluntary 
act of the plaintiff alone its rights conferred by that contract were 
terminated by its giving the défendant written notice, dated August 
11, 1911, that one year thereafter said contract would be terminated. 
It is not made to appear by averment of facts or circumstances that 
the défendant in any other way than by the making of that contract 
conferred upon the plaintiff any right to occupy or use the former's 
new lines or anything included therein, nor that the plaintiff otherwise 
than by that contract acquired any right or easement in those lines or 
any part of them. The volimtary termination by the plaintiff of the 
only right it possessed to occupy and use the defendant's new lines 
was followed by the former making an attempt to acquire by condem- 
nation the right to continue to use a part of those lines which, under 
the law of Georgia applicable in the circumstances existing, it was not 
entitled to acquire in that way. After the plaintiff's lack of right to 
acquire by condemnation what it sought so to acquire was judicially 
determined, it sought, in a manner not permitted by the law of Georgia, 
to acquire by condemnation the right to occupy and use a part of the 
defendant's new lines other than the part thereof originally unsuccess- 
fully so sought to be acquired. This effort, which failed only because 
of the improper method pursued in making it, was not followed by 
any attempt by the plaintiff to avail itself , in the manner prescribed, of 
the right given to it by the law of Georgia of acquiring by condemna- 
tion such rights and easements in the defendant's new lines in Georgia 
as were required for the continued opération thereon and thereover 
of the plaintiff's telegraph business. 

So long as the plaintiff was making any kind of an attempt to 
acquire by condemnation a right to occupy and use property of the 
défendant, and up to the time of the filing of the bill, the défendant, 
so far as appears, took no action to enforce its demand upon the 
plaintiff that the latter vacate the former's rights of way, buildings, 
offices, stations, and premises, and remove therefrom its telegraph 
pôles and wires, and other properties, though the abortive condem- 
nation proceedings instituted by the plaintiff were pending for several 
years after, by its own voluntary act, the only right it ever had to occu- 
py and use defendant's new lines had ceased to exist. AU effort by 
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the plaintiff to acquire by condemnation such rights or easements in 
the defendant's new lines as, in the circumstances existing, could be 
so acquired was abandoned without ever having been made in the 
manner required by law. It is not made to appear that the plaintiff, be- 
fore bringing this suit, exhausted the légal remédies which were avail- 
able, nor that, in the situation disclosed, those remédies were inadé- 
quate. 

It was under such circumstances that this suit was brought, having 
for its alternative objects either an adjudication that the plaintiff 
already possesses the right to continue to occupy and use the defend- 
ant's properties as it was occupying and using them at and prior to the 
bringing of the suit, or, in the event of the court's determining that 
the plaintifï has not acquired the rights mentioned, that it adjudge that 
the plaintifï is entitled to acquire those rights and détermine the 
amount of compensation to be paid to the défendant therefor, or, if it 
shall be adjudged that the amount of compensation to be paid cannot 
properly be determined in this cause, that the plaintifï be permitted to 
institute apprbpriate proceedings for the purpose of fixing and deter- 
mining such compensation, and that, pending such proceedings, the 
défendant be restraihed and enjoined from interfering with, obstruct- 
ing, or impeding the enjoyment by the plaintiiï of the use for its tele- 
graph business of the defendant's rights of way and premises. 

The conclusion already has been stated that the bill as amended 
does not show that the plaintiff is entitled to hâve granted its fîrst 
above-mentioned prayer for relief. As the bill as amended does not 
négative the exercise by the plaintiff in good faith of its paramount 
preferential right to use for a telegraph business of its own that part 
of its new lines now and formerly used by the plaintiff in conducting 
the latter's telegraph business, the granting of the second alternative 
prayer for relief would involve a détermination that the plaintiff 
can, by means of the judgment or decree of the court, acquire upon 
payment of compensation fîxed by the court, or pursuant to its order, 
what the law of Georgia does not permit it to acquire by condemna- 
tion. The granting of the third and last alternative spécial prayer for 
relief — which also seeks a récognition by the court of the asserted 
right of the plaintiff to acquire, under or by virtue of the court's judg- 
ment or decree, the right to continue to use that part of the defend- 
ant's new Unes now and formerly used by the plaintiff for its telegraph 
business — would amount to the court protecting the plaintiff in a con- 
tinuation of its occupation and use of the defendant's new lines years 
after it volùntarily relinquished ail rights in or to those properties it 
ever possessed, and postponing the exercise by the défendant of its 
right of resuming possession and control of its own property for such 
period of time as may be required to enable the plaintiff to institute 
and prosecute to a termination proceedings for the purpose of fixing 
and determining the compensation to be paid for property of the 
plaintiff of which by no applicable statute it is made subject to be di- 
vested in the manner prayed to be pursued. The seeking of such 
spécial relief in the circumstances disclosed indicates the assumption 
by the pleader that a court of equity, when applied to in behalf of 
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such a plaintiff as the one in this suit is, engaged and situated as that 
plaintiff was wlien this suit was brought, is empowered to efifect by 
its judgment or decree the involuntary expropriation of property in- 
terests and rights without a compliance with the conditions and pro- 
cédure prescribed by the only statute which gives the plaintiff the 
right to acquire the defendant's property by condemnation or invol- 
untary expropriation. We hâve not been convinced that the equity 
powers of the court include such a one. 

It is not questioned that an owner of property, as against another 
who, without right to do so, intrudes upon, occupies, and uses that 
property, may, by standing by and permitting such things to be donc, 
involving expenditures by the intruder in improving the property for 
the use for which it was taken, estop himself to recover possession of 
his property, or waive his right to relief for the wrong committed 
other than an award of compensation for the pecuniary loss or injury 
to which he is so subjected. Nor is it questioned that the fact that the 
intruder is a corporation engaged in a service in the continuous and 
uninterrupted rendering of which the public is interested, and tises the 
property so intruded upon and improved for the purposes of that serv- 
ice, is a circumstance properly to be considered in supporting the con- 
clusion that the owner has estopped himself to dispossess the intruder 
or waived his right to resort to remédies which otherwise would be 
available to him. 

The propositions just stated were applied in the case of New York 
City V. Fine, 185 U. S. 93, 22 Sup. Ct. 592, 46 L. Ed. 820. In that case 
it was held that the plaintiffs — property owners having the right to 
prevent an interruption of the natural flow of water through their 
farms by the défendant, which had not acquired the right to cause 
such interruption — lost their right to prevent such interruption by so 
dealing with the défendant while it was effecting such interruption, 
and incurring heavy expense in so doing, as to show that they were 
seeking compensation for the injuries they would sustain, and were 
not insisting upon a right to hâve the work abandoned. The instant 
case is not such a one. So far as appears, the défendant has not con- 
sented to or acquiesced in the plaintiff 's entry upon and use of the 
former's new lines, except in so far as such entry and use for a limited 
period of time was consented to and provided for by the written con- 
tract already several times mentioned. The plaintiff's occupation and 
use, so far as they hâve been consented to or acquiesced in by the de- 
fendant, hâve been permissive, secured to it by a contract, from the 
very existence and terms of which it is to be implied that, upon the 
expiration of the period for which the occupation and use were con- 
tracted for, the right would accrue to the défendant to come into pos- 
session and control of its properties, up to that time rightfully occu- 
pied and used by the plaintiff. Since the termination by the plaintiff's 
voluntary act of the rights it formerly had, the défendant has been 
continuously asserting its right to repossess itself of its own prop- 
erty, and has had no dealing with the plaintiff which îndicated that it 
did not insist upon that right, or that it consented to a continuance of 
the occupation and use of its properties upon the payment of compen- 
sation therefor. 
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[5^6] We do not understand that the fact that the occupant of 
property by permission or as a tenant is a public service corporation 
exempts it from the opération of rules of lavv which are applicable 
wlien the respective • parties, brought into such a relation with référ- 
ence to property are strictly private ones. It is a f amiliar rule applica- 
ble to such a relation that one who occupies permissively or as a tenant 
is estopped from disputing the title of his lessor or licensor, that the 
former must fîrst surrender possession before assuming an attitude of 
hostility to the latter's titie, that a possession cannot at one and the same 
time be both permissive and adverse, and that a permissive possession 
cannot be changed into an adverse or hostile one without notice to the 
party who occupies the position of lessor or licensor. Duncan v. Guy, 
159 Ala. 524, 49 South. 229. Contentions advanced in behalf of the 
plaintifï in this case cannot be sustained, without deciding that it is 
exempt from the opération of the rule mentioned. 

[7] The averments of the bill as amended indicate the final vol- 
untary abandonment by the plaintiiï of any effort or purpose to ac- 
quire by condemnation under the Georgia statute such rights in the de- 
fendant's new lines as, under existing circumstances, could be acquired 
in that way. That right is a purely statutory one, and the enf orcement 
of it is subject to a compliance with the conditions and requirerrients 
prescribed by the statute. It is, to say the least, questionable whether 
that statutory right could be enforced in such a suit as the instant one ; 
the initial proceeding required when condemnation is sought not being 
a suit inter partes before a judicial tribunal, no such suit coming into 
existence until after an award by assessors has been made and an ap- 
peal therefrom taken, and the initial steps prescribed being such as 
cannot be taken by or in the court in which this suit was brought. 
But we do not understand that it is a purpose of this suit to secure the 
enforcement of that statutory right or to afiford the plaintifï further 
opportunity to enf orce it, in the meantime protecting it in the continu- 
ance of the occupation and use of the defendant's new lines which 
commenced under and by virtue of the terminated contract. 

The asserted right by this suit sought to be enforced is that of con- 
tinuing the just-mentioned occupation and use of the defendant's new 
lines, a right which, under circumstances which, the contrary not 
appearing, may be presumed now to exist, the plaintifï cannot acquire 
under the Georgia condemnation statute, as that statute has been 
construed in a case to which the plaintifï and the défendant in this suit 
were parties. This suit is an efïort by the plaintifï to keep what it 
holds — not one to get what it can under the Georgia condemnation 
statute. It is like the case of Western Union Telegraph Co. v. Penn. 
R. R., 195 U. S. 540, 572, 573, 25 Sup. Ct. 133, 49 L. Ed. 312, 1 Ann. 
Cas. 517, in that it invokes the aid of the court to enable the plaintiff 
to continue to occupy and use the defendant's railroad without its con- 
sent, or that of some predecessor in title. It was decided in that case 
that this could not be donc, except under the power of eminent do- 
main and upon payment of compensation. It appears that there was 
no eminent domain statute that might hâve affected the resuit in that 
case. In the instant case the plaintifï has not, in the way prescribed, 
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sought the relief available to it under an existing condemnation stat- 
ute, and, without having the right to do so, is trying to keep what, 
under existing circumstances, it cannot acquire by condemnation. So 
far as results are concerned, the différence between the two cases does 
not seem to be a material one. 

We are not of opinion that the averments of the bill as amended 
show that anything has happened which had the eflfect of conferring 
upon the plaintiff the rights which it asserts. Nor are we of opinion 
that, snch rights not having been acquired as a resuit of any conduct 
of or dealing between the parties, it is within the power of the court 
as a court of equity to divest or expropriate involuntarily property 
rights or interests of the défendant and vest them in the plaintiff upon 
the latter paying such compensation as the court may adjudge to be 
proper and commensurate with the loss or injury resulting to the for- 
mer. The conclusion is that upon no ground urged or disclosed was 
the decree appealed from so erroneous as to be subject to reversai. 

That decree is affirmed. 

BATTS, Circuit Judge, not participating in the décision. 



WESTERN UNION TELEGEAPH CO. v. NASHVILLE, C. & ST. L. RY. 

(Circuit Court of Appeals, Fifth Circuit. April 2, 1918.) 

No. 3138. 

Appeal from the District Court of the TTnited States for the Northern 
District of Georgia. William T. Newman, Judge. 

Bill by the Western Union Telegraph Company agalnst the Nashville, 
Chattanooga & St. Ivouis Raihvay. From the decree dismisslng the blU (243 
Fed. 6!>4), complainant appeals. Affirmed. 

. William L. Clay, of Savannah, Ga., and Arthur Heyman, of Atlanta, Ga. 
(Rush Taggart and Albert T. Benedict, both of New Yorlt City, on the brief), 
for appellant. 

Henry C. Peeples and John L. Tye, both of Atlanta, Ga., and Claude Waller, 
of Nashville, Tenn., for appellee. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, District Judge. 

WALKER, Circuit Jiidixe. There are différences between this case and the 
case of Western Union Telegraph Co. v. I.ouisville & Nashville Rallroad Ce, 

250 Fed. 199, C. O. A. — , Circuit Court of Appeals, Mfth Circuit, présent 

term ; but tlie similarities between the two cases are sucli as to make the 
opinion rendered in the last-mentioned case a siifiicient disclosure of the 
grounds relied on to support the conclusion reached in this case that it was 
not réversible error to dismiss tlie plalntift's (appellant's) bill of complaint as 
ît was amended. 

The decree to that effect is affirmed. 

BATTS, Circuit Judge, not participating In the décision. 
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WESTERN UNION TELEGEAPH CO. V. ATLANTA & W. P. R. CO. 

(Circuit Court of Appeals, Fiftli Circuit. April 2, 1918.) 

No. .3136. 

Appeal from tlie Dl.strict Court of tlie United States for the Nortliern Dis- 
trict of Georgla ; William T. Newinan, Judge. 

Bill by the Western Union Telegraph Company against the Atlanta '& West 
Point Railroad Company. From a decree dismissiug the bill (243 î'ed. 685), 
eomplaiuant appeals. Attirmed. 

William L. Clay, of Savannah, Ga. (Rush Taggart and Albert T. Benedict, 
both of New York City, on the brief), for appellant. 

Léon Weil, of Montgomery, Ala., and Saunders McDaniel, of Atlanta, Ga., 
for appellee. 

Betore WALKER and BATTS, Circuit Judges, and GRUBB, District Judge. 

WAIiKER, Circuit Judge. Following rulings made in the cases of Western 
Union Telegraph Co. v. Louisville & Nashville Railroad Co., 250 Fed. 199, — 

C. C. A. , and Western Union Telegraph Co. v. Nashville, Chattanooga & 

St. Louis Rallway, 250 Fed. 207, C. C. A, , Orcuit Court of Appeals, 

Fifth Circuit, présent term, the decree disniissing the plaintifï's bill of com- 
plaint as It Was araended is affirmed. 

BATTS, Circuit Judge, not participatlng in tlie décision. 



DAVID et al. v. YOUNGKEN et al. 
(Circuit Court of Appeals, Eighth Circuit. April 3, 1918.) 

No. 4877. 

Indians ®=5l5(2) — Allotmests — Statutes— Applicability. 

Act April 26, 1900, e. 1876, § 22, 34 Stat. 145, declaring that ail convey- 
ances by heirs who are full-blood Indians are to be subject to the approval 
of the Secretary of the Interior, under such rules and régulations as he 
may prescribe. applies where the allotment was not made to an Indian 
then living, but in the name of one who had died, for the benefit of his 
heirs. 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Suit by Nellie David and others against J. H. Youngken, individually 
and as administrator of the estate of John D. Scott, deceased, and 
others. From a decree (235 Fed. 621) for défendants, plaintiffs ap- 
peal. Reversed and remanded. 

Archibald Bonds, Sp. Asst. U. S. Atty., of Muskogee, 0kl. (D. H. 
Linebaugh, U. S. Atty., and Paul Pinson, Sp. Asst. U. S. Atty., both 
of Muskogee, Okl., on the brief), for appellants. 

L,. J. Roach, of Muskogee, Okl. (J. B. Campbell, of Muskogee, Okl., 
guardian ad litem, on the brief), for appellees. 

Before HOOK, SMITH, and STONE, Circuit Judges. 

HOOK, Circuit Judge. This suit involves the construction of sec- 
tion 22 of the act of April 26, 1906 (34 Stat. 137), imposing certain 

(^z=5For other cases see same topic à KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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restrictions upon tlie aliénation by heirs of lands allotted to members 
of the Five Civilized Tribes of Indians. The facts are as follows: 
Stephen David was an enrolled fuil-blood Cherokee Indian. He died 
intestate September 20, 1903, without having selected or received his 
allotment. He left surviving him a widow, five adult daughters, and 
a miner grandson, the issue of a deceased daughter. The widow and 
one daughter were of three-quarter blood, and the others, including 
the grandson, were full-blood Cherokees. May 28, 1907, the land in 
controversy was selected by the administrator as part of the deceased's 
allotment, and a patent was afterwards issued in his name. The heirs 
made conveyances which, if valid, resulted in vesting the title in ap- 
pellee, Youngken, with certain rights in other parties that need not 
now be stated in détail. The conveyances by the full-blood heirs were 
not approved by the Secretary of the Interior. The last clause of sec- 
tion 22 of the act of 1906 provides : 

"AU conveyances made under tlils provision by lieirs wlio are full-blood 
Indians are to be subject to the a'^roval of the Secretary of the Interior, 
under such rules and régulations as he may prescrlbe." 

The précise question in the case is whether the section applies where 
the allotment was made, not to an Indian then living, but in the name 
of one who had died, and for the benefit of his heirs. The trial court 
held it was not applicable, and entered a decree for Youngken. A like 
décision was made by this court in a similar case. Sunday v. Mallory, 
150 C. C. A. 408, 237 Fed. 526. The Suprême Court has recently held 
otherwise. Brader v. James, 246 U. S, 88, 38 Sup. Ct. 285, 62 L,. 

Ed. (March 4, 1918) ; Talley v. Burgess, 246 U. S. 104, 38 Sup. 

Ct. 287, 62 L. Ed. (March 4, 1918). 

The decree is reversed, and the cause is remanded for further pro- 
ceedings in accordance with this opinion. 



HARRIS et al. v. BELI. et al. 

(Circuit Court of Appeals, Eighth Circuit. Aprll 30, 1918. 

No. 4911. 

1. Indians <g=;15(2) — Indian Lands — ^,\lt.ottees — Restrictions. 

Full-blood heirs of a deceased eni-oUed citizen of one of the Five Civi- 
lized ïrJbes, on whose account an allotment was selected after his death 
by an administrator or by the Dawes Commission, take sub.lect to the 
restriction in Act Aprll 26, 1906, c. 1876, 34 Stat. 145, § 22, declarlng that 
ail conveyances made therevnider b.y heirs who are full-blood Indians are 
subject to tlie a])proval of the Secretary of the Interior. 

2. Ikdiass ©=315(2) — Lands — Aliénation iîy Heiiîs — Descent. 

Wiiere. under Original Creek Agreoment (Act March 1, 1901, c. 676) § 
28, 31 Stat. 869, 870, Supplemental Creek Agreement (Act Juue 30, 1902, 
c. 1323) § 7, 32 Stat. 501, and Approprisitlon Act March 3, 1905, c. 1479, 33 
Stat. 1048, an allotment was made by tbe Dawes Commission in the name 
of a full-blood Creek Indian, born In 1903, enrolled on Juiie 10, 1905, who 
died on Jnne 22d of that year, the provisions of Act Aprll 26, 1906, §§ 5, 
19, Impo.slng restrictions on aliénations by allottees, do not apply ; but 
section 22, declaring that ail conveyances made by heirs who are full- 

^zsFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes- 
250 F.— 14 
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blood Indians shall be subject to approval of the Secretary ôf the Interior, 
governs. 

3. Indians ®=al5(2) — Lands — Aliénation — Statutes— Construction. 

Act May 27, 1908, c. 199, § 9, 35 Stat. 315, declaring that the death et 
any allottee of the Five Oivilized Tribes shall operate to remove ail re- 
strictions upon the aliénation of the allottee's land, but that no convey- 
ance of any interest of any full-blood Indlan heir shall be. valid, unless 
approved by the court havlng jurisdlctlou of the settlement of the estate of 
such allottee, bas a prospective effect, and is inapplicable to couveyances 
made before its enactment; hence the Secretary of the Interior may, 
after the passage of Act May 27, 1908, approve, under Act April 26, 1906, 
§ 22, a previously executed conveyauce by a full-blood Indian heir. 

4. Statittes <S=5l62 — Repeal of Spécial by Gênerai, Act. 

Spécifie législation in relation to a particular class or subject is not 
afCected by gênerai législation in regard to many classes or subjects, of 
which that covered by the specifle législation is one, unless tlie gênerai 
législation is so répugnant to the spécial that the legislators must be 
presumed to bave intended thereby to modify or repeal it. 

5. Statutes ©='181(2) — Constbuction. 

Every statute should hâve a reasohable, sensible construction, In préfér- 
ence to one which renders it, or a substantial part of it, useless or dele- 
terious. 

6. Statutes <S=>212 — Intent of Législature — Presumption. 

ïhe intention of the législative body must be presumed to hâve been to 
beneflt, not to injure, those interested in the subject of the law. 

7. Indians ®=>28 — Lands— Aliénation by Heiks — Jurisdiction oe Courts. 

Act May 27, 1008, §1 6, déclares that the persons and property of minor 
allottees of the Five Civil ized Tribes shall, except as otherwise speclfleally 
provided by law, be subject to the jurisdiction of the probate courts of the 
State of Oklahoma, while section 9 déclares that the death of any allottee 
of the Five Civilized Tribes shall operate to remove ail restrictions upon 
the aliénation of such allottee's land, but that no conveyanee by any full- 
blood Indian heir shall be valid, unless approved by the court having ju- 
risdiction of the settlement of the estate of the allottee. An Indian, in 
whose name an allotment was made after his death, resided and died in 
that part of the Indian Territory which became, on création of the state 
of Oklahoma, Wagoner county, and after that date the county court of 
Wagoner county had power, under Comp. Laws Okl. 1909, § 5142, to ac- 
quire jurisdiction of the settlement of his estate. Tlie land allotted was 
situated, and the minor heirs to whom it in part descended resided, in 
that part of the Indian Territory which, upon statehood, became Okmulgee 
county. Prior to statehood, the United States District Court, which had 
plenary jurisdiction of the settlement of the estate of the deceased and 
the guardlanship of the minors, appolnted an administra tor of the estate 
and a guardian for the minors. Upon statehood, jurisdiction of the guar- 
dlanship proceedings, of the subject-matter, and of the parties thereto 
passed to the county court of Okmulgee county, and that tribunal ordered 
and conflrmed the sale and conveyanee of the interests of the minor heirs. 
Held, that the sale and conveyanee were valid without the concurrence 
of the county court of Wagoner county. 

8. Indians ®=»15(1) — Conveyance. 

Where the conveyances by the several heirs of a deceased Indian, In 
whose name an allotment was made after his death, passed the entlre in- 
terest of ail of the heirs, none of the heirs hâve any interest which will 
allow them to attack the décision of the trial court as to the share de- 
scending to each heir. 

Appeal f rom the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

(gssFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Suit by Annie Harris, formerly Annie Francis, and others, against 
Harry H. Bell and others. From a decree for défendants (235 Fed. 
626), complainants appeal. Affirmed. 

James C. Davis, of Muskogee, Okl. (R. C. Allen, of Muskogee, Okl, 
on the brief), for appellants. 

P. J. Carey, of Muskogee, Okl., for guardian ad litem. 

Belford & Hiatt, of Okmulgee, Okl., for appellee Womack. 

Frank F. Lamb, of Okmulgee, Okl., for appellee Gill. 

William M. Matthews. of Okmulgee, Okl. (John S. Kirkpatrick, R. 
C. Martin, and H, M. Kirkpatrick, ail of Idabel, Okl, and George S. 
Ramsey, of Muskogee, Okl., on the brief), for other appellees. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

SANBORN, Circuit Judge. This case présents many questions. 
The first is the character and extent of the restrictions on the aliéna- 
tion of 160 acres of land, which was formerly the property of the Creek 
Tribe, and was, on December 4, 1907, allotted by the Dawes Commis- 
sion in the name of Freeland Francis, a new-born full-blood Creek In- 
dian, who was born on April 30, 1903, was enrolled on June 10, 1905, 
and died on June 22, 1905. The right of Freeland Francis to an allot- 
ment, and to the land when allotted, descended under the Creek Agree- 
ments and the acts of Congress to his mother, Annie Francis (who by 
marriage bas become Annie Harris), his brother Amos Francis, his sis- 
ter Elizabeth Francis, and his half-brother Mack Francis. Annie, 
Amos, and Elizabeth are full-blood Creek Indians ; Mack is a half- 
blood. On January 15, 1908, Annie made a deed of her interest in 
the land to Laura É. McGinnis, which was approved by the Secretary 
of the Interior on July 6, 1910, and the respondents H. L. Lightsey 
and John R. Taylor hâve succeeded to the right conveyed by that deed. 
On January 22, 1912, W. J. Cook, as guardian of Amos and Elizabeth, 
pursuant to orders of the county court of Okmulgee county, Okl., made 
his guardian's deed of their interest in the land to the respondents 
Lightsey and Taylor. The appellants Annie, Amos, and Elizabeth 
claim that thèse deeds are void on account of restrictions on their pow- 
er to alienate thèse lands by sections 5, 19, and 22 of the Act of April 
26, 1906, c. 1876, 34 Stat. 137, and section 9 of the Act of May 27, 
1908, c. 199, 35 Stat. 312. 

[1] The court below was of the opinion that the appellants' right 
to alienate this land was exempt from the restrictions imposed by thèse 
acts, and that was the opinion of this court in a like case. Sunday v. 
Mallory, 150 C. C. A. 408, 237 Fed. 526. The Suprême Court, how- 
ever, on March 4, 1918, decided, in cases not distinguishable from that 
hère in hand, that full-blood heirs of a deceased enrolled citizen of one 
of the Five Civilized Tribes, on whose account an allotment was se- 
lected after his decease by an administrator or by the Dawes Commis- 
sion, are subject to the restriction in section 22 of the Act of April 26, 
1906, to the eflfect that ail conveyances made thereunder by heirs who 
are full-blood Indians are subject to the approval of the Secretary of 
the Interior. 34 Stat. 145 ; Brader v. James, 246 U. S. 88, 38 Sup. 
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Ct. 285, 62 L. Ed. ; Talley v. Burgess, 246 U. S. 104, 38 Sup. Ct. 

285, 62 L. Ed. . And this court has followed that décision. David 

V. Youngken (filed April 3, 1918) 250 Fed. 208, — ■ C. C. A. . 

[2] In view of thèse décisions, the question arises whether or not 
Annie's deed, made on January 15, 1908, and approved by the Secre- 
tary of the Interior on July 6, 1910, constituted a lawful conveyance. 
Counsel for the appellants insist that it did not: First, because, as 
they insist, she and the brothers and sisters of Freeland Francis took 
as allottees, and not as heirs, and she and they were prohibited from 
aHenating their interests in the land by sections 5 and 19 of the Act of 
April 26, 1906, 34 Stat. 138, 144; and, second, because the power of 
the Secretary to approve her deed under section 22 of that act was re- 
voked by the Act of May 27, 1908. 35 Stat. 312, 315, § 9. But the 
first contention is inconsistent with the décision of the Suprême Court 
in Brader v. James, and of this court in David v. Youngken, cited 
above. In those cases the Suprême Court and this court had before 
them the question what restrictions were imposed by the Act of April 
26, 1906, upon the aliénation of their lands by fuU-blood descendants 
of deceased Indians in whose names those lands had been selected and 
allotted after their death, and they called such descendants heirs, and 
held that the restrictions imposed by section 22 governed their right of 
aliénation. Moreover, Congress has persistently kept separate and im- 
posed différent restrictions upon the aliénation of those to whom lands 
were allotted while they were living (Original Creek Agreement of 
March 1, 1901, c. 676, 31 Stat. 861, 863, § 7; Supplemental Creek 
Agreement, Act of June 30, 1902, c. 1323, 32 Stat. 500, 503, § 16; Act 
of April 26, 1906, 34 Stat. 144, § 19), and by the heirs of those deceased 
Indians in whose names lands were selected and allotted after their 
death (Original Creek Agreement, 31 Stat. 869, 870, § 28; Supplemen- 
tal Creek Agreement, 32 Stat. 50O, 501, § 7; Act of March 3, 1905, 
c. 1479, 33 Stat. 1048, 1071). By the acts first cited restrictions were 
placed upon the aliénation of their lands by the members of the first 
class, but no restrictions upon the aliénation of their lands by the mem- 
bers of the second class were imposed by any act of Congress prior to 
the Act of April 26, 1906. Skelton v. Dill, 235 U. S. 206, 207, 35 Sup. 
Ct. 60, 59 D. Ed. 198. The appellants in this case are members of the 
second class. They obtained their title under section 28 of the Origi- 
nal Creek Agreement, section 7 of the Supplemental Agreement, and 
the provision of the Appropriation Act of March 3, 1905, 33 Stat. 1048, 
1071, to the effect that the Dawes Commission might enroll children 
born subséquent to May 25, 1901, but prior to March 4, 1905, and liv- 
ing on the latter date, to Indians whose enrollment had theretofore 
been approved by the Secretary, and might enroll and make allotments 
to such children. Freeland Francis was one of thèse new-born citizens. 

The acts of Congress relating to this class of citizens in effect pro- 
vide that the lands and moneys to which such citizen would hâve been 
entitled if living shall descend to his heirs according to the applicable 
laws of descent and distribution, and shall be allotted and distributed 
to them accordingly. 31 Stat. 869, 870, § 28; 32 Stat. 500, 501, § 7; 
33 Stat. 1071. It was not as original members of the Creek Tribe, to 
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whom allotments were made while they were living, or as heirs of such 
members. It was not as allottees, but as heirs of a new-born citizen, 
for whom no sélection or allotment had been made while he was liv- 
ing; it was not in their own right, but in his right, that the mother and 
the brothers and sister of Freeland Francis took this land. New the 
Act of April 26, 1906, préserves the distinction between the two classes 
made by the prior législation. It provides in section 19 (34 Stat. 144), 
with exceptions not relevant hère, that no fuU-blood Indian of either 
of the Five Tribes shall hâve power to alienate the lands allôtted to him 
for 25 years. It provides in section 22 that the adult heirs of any de- 
ceased Indian of either of said tribes, whose sélection has been made, 
may sell and convey the lands inherited from such décèdent, but that 
conveyances made under this provision by full-blood Indian heirs shall 
be subject to the approval of the Secretary of the Interior. Section 
19 applies to full-blood Indians to whom lands were allôtted while they 
were living, and it does not apply to their heirs or to the appellants. 
Section 22 applies to the heirs of deceased Indians whose sélections 
hâve been made. The appellants are such heirs, and their power of 
aliénation was not restricted by section 19 ; but the restriction thereon 
imposed by the Act of April 26, 1906, was imposed thereon and gov- 
erned exclusively by section 22 thereof. Nor is there anything in 
section 5 of the act inconsistent with this conclusion. The first posi- 
tion of counsel for the appellant hère is therefore untenable. 

[3] Counsel's second position, that the power of the Secretary of 
the Interior to approve and validate Annie's deed was revoked by the 
Act of May 27, 1908, is not more tenable. She made her deed on 
January 15, 1908, before the Act of May 27 of that year was passed. 
At that time she had the right to convey her land subject only to the 
approval of the Secretary, and he had the right and power to approve 
it under section 22 of the Act of April 26, 1906, and he did approve 
it on July 6, 1910. The Act of May 27, 1908, provides in section 9 
that the death of any allottee of the Five Civilized Tribes — 

"shall opertite to remove ail restrictions upon the aliénation of said allottee'y 
land: l'rovlded, that no conveyance of any interest of any full-blood Indian 
heir in such land shall be valid unless approved by the court having jurisdic- 
tion of the settlement of the estate of said deceased allottee." 35 Stat. 312, 
315. 

The argument is that the Act of May 27, 1908, repealed the provision 
of section 22 of the Act of April 26, 1906, regarding the approval by 
the Secretary and that this deprived him of the power to approve deeds 
made before the passage of the Act of May 27, 1908. But that act 
déclares that: 

"The Secretary of the Interior shall not be prohibited by this act from 
continuing to remove restrictions as heretofore, and nothing herein shall be 
constrned to impose restrictions removed from land by or under any law 
prior to the passage of this act." 35 Stat. 312. 

It makes an express amendment of the Act of April 26, 1906, 35 
Stat. 315, § 8, and it contains no express repeal of that act or of the 
provision of section 22 which empowered the Secretary to approve 
deeds of full-blood heirs. The rational and established rule is that 
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where the validity of conveyances of land is conditioned by the ap- 
proval of différent officers, or by différent restrictions at différent 
times, the law in force at the date of the deed détermines the restric- 
tion upon its vaHdity, and that where at that date a specified officer is 
empowered to approve and vaHdate it, he or his successor in office may 
lawfully do so after subséquent législation has conditioned the validity 
of like conveyances with the approval of a différent officer, or vv'ith 
différent restrictions, and the true construction of section 9 of the Act 
of May 27, 1908, is that it is prospective, and not rétrospective, in ef- 
f ect ; that it applies to conveyances made after its passage, and is in- 
applicable to those made before its enactment. Pickering v. Lomax, 
145 U. S. 310, 315, 12 Sup. Ct. 860, 36 L. Ed. 716; Lykins v. Mc- 
Grath, 184 U. S. 169, 172, 22 Sup. Ct. 450, 46 L. Ed. 485; United 
States v. Knight, 206 Fed. 145, 148, 124 C. C. A. 211 ; Harris v. Gale 
(C. C.) 188 Fed. 712, 716; MaHarry v. Eatman, 29 0kl. 46, 116 Pac. 
935, 941. And the décision is that Annie's deed was validated by the 
approval of the Secretary of the Interior on July 6, 1910, that it then 
became a légal conveyance of ail her interest in the 160 acres hère in 
controversy, and that thereupon it related back and took effect as of 
the date of its exécution. 

[4-7] The deed of the guardian of the minor heirs, Amos and Eliza- 
beth, was made on January 22, 1912, pursuant to an order of the 
county court of Okmulgee county, 0kl., to sell their interest in the 
land in controversy, and an order of that court confirming the sale and 
directing the guardian to convèy that interest, which was made on 
January 15, 1912. As this deed was made after the passage of the 
Act of May 27, 1908, its validity is subject to and must be determined 
by that act. The pertinent provisions thereof are : 

"That the jurisdiction of the probate courts of the state of Oklahoma 
over lands of mincirs and Incompétents shall be sub.1ect to the foregolng pro- 
visions," wliich provisions are not materlal to the Issues now under considér- 
ation, "and the term minor or minors, as used in this act, shall include ail 
maies under the âge of twenty-oue years and ail females under the âge of 
eighteen years," 35 Stat. 312, § 2. 

"That the persons and property of minor allottees of the Five Civilized 
Tribes shall, except as otherwise speclflcally provided by law, be subject to 
the jurisdiction of the probate courts of the state of Olvlahoma," and that 
the Secretary of the Interior may appoint local représentatives to investigate 
the administration and disposition by any guardian or curator of the estate 
of any minor, and in case of the dissipation, waste, or détérioration thereof 
through the carelessness of such guardian or curator to report the matter to 
the proper probate court, and to cause an Investigation thereof and the ap- 
plication of the proper remedy. 35 Stat. 313, § 6. 

"That the death of any allottee of the Five Civilisied Tribes shall operate- 
to remove ail restrictions upon the aliénation of said allottee' s land: Pro- 
vided, that no conveyance of auy interest of any full-blood Indian heir in 
such land shall be valld unless approved by the court having Jurisdiction of 
the settlement of the estate of said deceased allottee." 35 Stat. 315, § 9. 

Freeland Francis resided and died on June 24, 1905, in that part 
of the Indian Territory which, upon the création of the state of Okla- 
homa on November 16, 1907, became Wagoner county, and after that 
date the county court of Wagoner county had power to acquire juris- 
diction of the settlement of his estate. Compiled L,aws of Oklahoma 
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1909, § 5142, p. 1158. The land which is the subject of this litigation 
was situated, and the minors resided, in that part of the Indian Terri- 
tory which, upon the création of the state of Oklahoma on Novem- 
ber 16, 1907, became Okmulgee county, and the county court of that 
county has had plenary jurisdiction of the guardianship of their per- 
sons and property since that date. Prior to the création of the state 
of Oklahoma, ail the lands now within Wagoner county and ail the 
lands within Okmulgee county were within the Western district of 
Oklahoma, and the United States Court for the Western District of 
Oklahoma had plenary jurisdiction of the settlement of the estate of 
Freeland Francis and of the guardianship of the minors Amos and 
Elizabeth. It had exercised that jurisdiction by appointing William 
J. Cook administrator of the estate of Freeland Francis, and by ap- 
pointing him guardian of the persons and property of the two minors, 
before the state of Oklahoma came into existence. Mr. Cook had qual- 
ified in each capacity, and was discharging his duties therein, when 
the state was created. Upon the admission of the state the jurisdic- 
tion of the guardianship proceeding, of the subject-matter, and of 
the parties thereto passed, pursuant to the enabling act for Oklahoma 
and the Constitution and laws of Oklahoma, to the county court of 
Okmulgee county, and that court has since exercised jurisdiction there- 
over. No proceedings hâve ever been taken, so far as this record dis- 
closes, regarding the settlement of the estate of Freeland Francis, in 
the county court of Wagoner county. 

The objection to the validity of the guardian's deed is that it has 
never been approved, as required by section 9 of the act of 1908, by 
the county court of Wagoner county, which, after the admission of the 
state, might hâve taken jurisdiction of the settlement of the estate of 
Freeland Francis. But is the first proviso of that section applicable to 
a guardian's deed made by order of a county court which had plenary 
jurisdiction of the guardianship of the persons and of the disposition 
of the property of the minors by a provision of the same law? Was 
it the intention of Congress that the exercise by the county court of 
its undoubted jurisdiction of the guardianship of thèse minors and 
of the disposition of their estate should be futile, unless some other 
court of equal rank, which happened to hâve jurisdiction of the settle- 
ment of another Indian's estate, approved it? Is it not more probable 
that it was the intention of Congress to grant to a county court, which 
has jurisdiction of the guardianship of the persons and of the disposi- 
tion of the lands of minor heirs, unrestricted power to order the 
sale and conveyance of their property, and does not the true interpré- 
tation of the act exclude such sales and conveyances froni the applica- 
tion of the first proviso of section 9? 

This act must be read and construed in the light of the gênerai laws 
upon the same subject in force at the time of its passage. United 
States V. Trans-Missouri Freight Association, 58 Fed. 58, 7 C. C. A. 15, 
24 L. R. A. Th. Prior to its passage Congress had adopted the settled 
policy of conferring plenary jurisdiction of the disposition of leases of 
restricted lands of minors upon the trial courts in the Indian territory, 
and the jurisdiction of the approval of leases of such lands of adults up- 
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on the Secretary of the Interior. A claim had been made that leases 
made by guardians of minors pursuant to orders of such courts were 
void, unless approved by the Secretary. This court remarked that there 
could be no full and complète jurisdiction of the guardianship of minor 
Indians, and of the leasing of their allotments, in a court whose judg- 
ments are reviewable and réversible by the officer of another depart- 
ment of the government, and after a review of ail the pertinent légis- 
lation held that the grant of jurisdiction to the trial courts excluded 
the power of the Secretary to approve or disapprove the leases they 
ordered to be made, and that his jurisdiction was limited to the ap- 
proval of leases of adults. Morrison v. Burnette, 154 Fed. 617, 620, 
83 C. C. A. 391, 394. It does not seem probable that the Congress 
intended by the act of 1908 to reverse this policy, which it had adopted 
and put in force, and to subject the décisions and orders of the trial 
courts which had jurisdiction to décide the advisability of and to or- 
der the sales and conveyances of the lands of minors upon full proof, 
to the action of other courts of equal rank which hâve no appellate ju- 
risdiction over the former courts, and no power to draw to themselves 
the évidence produced before such courts, or to review their action in 
the light of that évidence. 

It is a cardinal rule of the construction of statutes that spécifie lég- 
islation in relation to a particular class or subject is not affected by 
gênerai législation in regard to many classes or subjects, of which that 
covered by the spécifie législation is one, unless it clearly appears that 
the gênerai législation is so répugnant to the spécial législation that 
the legislators must be presumed to hâve intended thereby to modify 
or repeal it; but the spécial and the gênerai législation must stand 
together, the former as the law of the particular class or subject, and 
the latter as the gênerai law upon other subjects or classes within its 
terms. State v. Stoll, 17 Wall. 425, 436, 21 L. Ed. 650; Washington 
V. Miller, 235 U. S. 422, 427, 428, 35 Sup. Ct. 119, 59 L. Ed. 295; 
Priddy v. Thompson, 204 Fed. 955, 958, 959, 123 C. C. A. 277, 280. 
281 ; Board of Commissioners v. ^tna Life Ins. Co., 32 C. C. A. 585, 
590, 90 Fed. 222, 227; Christie-Street Commission Co. v. United 
States, 136 Fed. 326, 333, 69 C. C. A. 464, 471. 

Section 6 of the act of 1908 provides for the minor al!otte«s and 
their property. It déclares that the persons and property of minor a!- 
lottees of the Five Civilized Tribes shall be subject to the jurisdiction 
of the probate courts of the state of Oklahoma. The proviso of sec- 
tion 9 by its terms treats of ail full-blood Indian heirs of allottees 
of the Five Civilized Tribes, including both adults and minors. It 
does not, however, specifically enact that the deeds of guardians of mi- 
nors made by the order of the probate courts of Oklahoma pursuant to 
section 6 shall be invalid unless approved by the courts having juris- 
diction of the settlement of the estate of the respective deceased allot- 
tees. It does not show that in the enactment of this section there ever 
came to the minds of the legislators the question of the approval of such 
conveyances, and the probability is that that question never did arise in 
their minds. When the entire -act is read and thoughtf uUy considered, 
it does not clearly appear from the provisions of sections 2, 6, and 9 
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that they are so répugnant that the Congress miist hâve intended by the 
first proviso of section 9 practically to hâve revoked its grant by sec- 
tion 6 to the proper probate courts of Oklahoma of plenary jurisdic- 
tion to hear and détermine the advisability of and to order the sales and 
conveyances of the lands of such minor heirs, and it would seem that 
under the rule vvhich bas been cited the two provisions must stand to- 
gether — that of section 6 as tlie law of the sale of and of the convey- 
ance of the lands of the minor fuU-blood heirs, and the proviso of 
section 9 as the law of the conveyances of full-blood adult heirs. 

Again, the purpose of this législation was not to place vexations and 
uscless obstructions to the disposition of their lands by the full-blood 
minor heirs, such as the subjection of their guardians' conveyances to 
the adjudication of two courts of equal rank, neither of which would 
hâve the power to reverse the other, or to effect a conveyance without 
the consent of the other, would be. On the other hand, it was to as- 
sure to such minors a plenary investigation, trial and décision by a 
compétent court, of the advisability of sales of their lands and of the 
amounts for which they ought to be sold, and to secure to them adé- 
quate priées and a wise use or disposition of the proceeds they ob- 
tained, that this law was enacted. AU this is completely accomplished 
and with unusual care by the provisions of section 6. Not only is a 
compétent court thereby given plenary power and charged with the 
duty to accomplish this purpose, but provision is made for the ap- 
pointment by the Secretary of spécial représentatives to investigate 
the cases, to report to the county court, and to see that the end sought 
is attained. Nothing but delay, expense, and vexation could resuit 
from making the action of the court having jurisdiction of the guard- 
ianship, sale, and conveyance subject to the approval of another court 
of equal rank, which has no power to review the évidence before the 
former court and no authority to order or efïect the sale itself. 

Every statute should bave a reasonable, sensible construction, in 
préférence to an irrational one, which renders it, or a substantial part 
of it, useless or deleterious. The intention of the législative body must 
be presumed to bave been to benefit, not to injure, those interested in 
the subject of the law, and in the light of the considérations to which 
référence has been made it is incredible that the Congress ever intended 
to subject guardian's deeds of the lands of full-blood minor heirs, made 
pursuant to the orders of the only courts which had jurisdiction to 
direct their making, to the approval of any other court of equal rank, 
which had no appellate jurisdiction; and the conclusion is that the true 
interprétation of the Act of May 27, 1908, is that conveyances of 
adult full-blood Indian heirs are subject to the first proviso of section 
9, but that that proviso is inapplicable to guardian's conveyances of 
the interests of minor full-blood Indian heirs which bave been regu- 
larly made pursuant to the orders of the county courts of Oklahoma 
which had jurisdiction of the subject-matters and the parties to the 
proceedings before them in which they were ordered, and that the 
guardian's deed of the interest of the minors, Amos Francis and Eliz- 
abeth Francis, was a valid conveyance without the approval of the 
county court which might bave had jurisdiction of the settlement of the 
estate of Freeland Francis, whose heirs they are. 
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[8] The minors, Amos and Elizabeth, assign as error the décision 
of the court below that the title to the land in controversy descended 
to the heirs of Freeland Francis under sections 6 and 7 of the Supple- 
mental Creek Agreement of June 30, 1902, 32 Stat. 500, 501, and the 
Appropriation Act of March 3, 1905, 33 Stat. 1048, 1071 in accordance 
with tlîe provisions of chapter 49 of Mansfield's Digest of the Laws of 
Arkansas whereby the interest of Annie Francis became one-half and 
that of Amos, EHzabeth, and Mack one-sixth each, and that the 
court should hâve held that the title descended under section 21 of the 
Ënabling Act of the State of Oklahoma (Act June 16, 1906, c. 3335, 
34 Stat. 277), according to the laws of descent and distribution of 
that State, whereby Annie, Amos, Elizabeth, and Mack would each 
receive one-fourth of the land. But since by virtue of the conclusion 
that the guardian's deed of the interests of the appellants Amos and 
Elizabeth is valid, and that the title to ail their interest in the land 
has passed to the respondents Lightsey and Taylor, thèse minors hâve 
no longer any interest in this assignment, and it is hère dismissed. 
Neither the respondent Mack Francis, nor the présent owners of his 
share, Gertrude Womack and Eugène W. Gill, hâve appealed from the 
decree below or challenged the décision of this question by the court 
below. 

That décision was in favor of Lightsey and Taylor, who now hold 
the interests of Annie, Amos, and Elizabeth ; and so it is that that 
question is not longer hère for détermination , and the decree below is 
affirmed, with costs against the appellants. 



UNITED STATES v. LAW. 

(Circuit Court of Appeals, Eightli Circuit. April 18, 1918.) 

No. 4926. 

1. Indtaks <®=>15(1) — Indian Lakds — Sale. 

tinder Act May 2T, 1908, c. 199, § l, 35 Stat. 312, deolaring that ail 
allotted lands of enrolled full-bloods and enrolled niixed-bloods of three- 
quarters or more Indian blood, shall not be sub.1ect to aliénation prior to 
AprlI 26, 1931, but that the Seeretary of the Interlor may remove sucli 
restrictions whoily or in part, under sucli rules and régulations concern- 
Ing the terms of sale and disposai of tlie proeeeds for tlie benefit of the 
Indians as he may preseribe, where the Secretary of the Interior condi- 
tionally eonsented to a full-blood Clierokee's aliénation of lier allotment, 
and, reserving the right to dispose of the proeeeds of tlie sale, with the 
approval of the Indian siiperintendent, invested the proeeeds in other 
lands, whlch were eonveyed to the allottee with a restriction against 
aliénation prior to 1031, the date fixed in the act, such restriction was 
valid. 

2. Indians <&=3lf)(l) — Aixotments — Restbaints on Aliénation — Enforcb- 

MENT. 

Where the Secretary of the Interior removed restrictions against sale of 
the allotment of a full-blood Cherokee, and, reserving the right to dispose 
of the proeeeds, reinvested the sanie in other property, whieli was con- 
veyed to the allottee with a valid restriction against aliénation, the 

r other cases see sarae topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Uniterl States niay malntain a suit to cancel a mortgage executed by the 
allottee and a sheritï's deed transferring the ijroperty. 
Carland, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma; Ralph E. Campbell, Judge. 

Bill by the United States against J. W. Law and others. From a de- 
cree dismissing the bill as to the named défendant, the United States 
appeals; its motion to dismiss without préjudice as to the other de- 
fendants being granted. Reversed and remanded, with directions. 

W. P. McGinnis, U. S. Atty., and Archibald Bonds, Sp. Asst. U. S. 
Atty., both of Muskogee, Okl. 

J. J. Henderson, of Tulsa, Okl, for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. 

BOOTH, District Judge. This is an appeal from decree dismissing 
bill of complaint. The suit is brought by the United States against R. 
W. Smith, A. E. Russell, and J. W. Law, to remove a cloud upon the 
title to certain land located in the city of Tulsa, Okl., alleged to be 
owned by Amanda Perry, and in her possession. The complaint al- 
lèges : 

That Amanda Perry is a full-blood Cherokee Indian, and duly en- 
rolled. That in the course of administration of the affairs of the tribe 
she was duly allotted certain lands in the Cherokee Nation. That 
thereafter, in compliance with law, she duly made application for the 
removal of restrictions upon the aliénation of the lands so allotted, and 
that the Secretary of the Interior conditionally removed the restric- 
tions therefrom, reserving the right to dispose of the proceeds arising 
from the sale of the lands upon which restrictions were removed. 
That the Secretary of the Interior disposed of the proceeds arising 
from the sale by investing them for and on behalf of Amanda Perry 
in real estate in the city of Tulsa, Okl., which is the land now in con- 
troversy. That the warranty deed conveying the new lands to Amanda 
Perry, taken with approval of United States by the United States In- 
dian superintendent, contained the following: 

"That for and In considération of the sum of one thousand two huudred 
and forty-flve dollars, to them In hand pald, the recelpt whereof is hereby 
acknowledgcd, from fuuds derived from the sale of restrlcted lands allotted to 
the said Amanda Perry, the same heing funds held by the TJnlted States in 
trust, subject to disbursement under the supervision of the Secretary of the 
Interior, Al ace A. Giles and Elllot N. Giles, her hushand, hâve granted, bar- 
gained, sold, and conveyed unto the said Amanda Perry, grantee, • * * to 
hâve and to hold said described premises unto the said grantee, lier heirs and 
assigns, forever, free and elear and discharged of ail former grants, charges, 
taxes, judgments, mortgages, and other liens and incumbrances of whatso- 
ever nature, subject to the condition that no lease, deed, mortgage, power of 
attorney, contract to sell, or other instrument affecting the land herein de- 
scribed or the title thereto, executed during the lifetime of said grantee at any 
time prior to April 26, 1981, shall be of any force and effect, or capable of con- 
firmation or ratification, unless made with the consent of and approved by the 
Kecretary of the Interior." 
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That on April 7, 1914, the deed was duly recorded, with the îndorse- 
ments and approval attached thereto. That défendant had knowledge 
of the foregoing facts. That, notwithstanding the restricted condition 
of said lot, Amanda Perry, with her husband, on April 12, 1915, ex- 
ecuted to R. W. Smith and A. E. Russell a mortgage covering said lot. 
Said mortgage was duly recorded. Thereafter, on the 15th day of 
April, 1915, said Smith and Russell duly assigned said mortgage to the 
défendant Law, which assignment was duly recorded. Thereafter 
said Law brought suit in the county court of Tulsa county, Okl, for 
the purpose of foreclosing said mortgage, and on the 22d day of Janu- 
ary, 1916, obtained judgment of foreclosure. Thereafter, on the 29lh 
of September, 1916, the sheriff of said Tulsa county executed a sherifï's 
deed of said land to said Law, pursuant to said judgment, and said 
deed was duly recorded. 

The complaint further allèges that the mortgage, the assignment 
thereof, judgment of foreclosure, and the sherifï's deed, are ail inef- 
fectuai to convey any right, title, or interest in said land, but that they 
constitute a cloud upon the title of Amanda Perry. The complaint 
furtlier allèges that under and by virtue of existing treaties between 
the United States and the Cherokee Tribe of Indians, and by virtue of 
acts of Congress, the United States government has assumed the re- 
lation of guardian and trustée of the property of the Cherokee Tribe 
of Indians and the individual members, and that this relationship now 
exists ; that the présent suit is brought by direction of the Attorney 
General of the United States, and at the request of the Secretary of the 
Interior, by the plaintiff, upon its own behalf and upon behalf of 
Amanda Perry; that the various mortgages, assignments, judgments, 
and deeds above described, executed or caused to be executed by the de- 
fendants herein, are hindrances to the complainant in the f ull discharge 
of its duties to the said Amanda Perry, and are made in violation of 
law, and interfère with the policies of the complainant in supervising, 
distributing, and protecting the funds and property of the Cherokee 
Tribe of Indians, and more particularly that of Amanda Perry. The 
prayer of the complaint is that the mortgage, assignment, judgment, 
and sherifE's deed be canceled and set aside, and défendants restrained 
from interfering with the possession of Amanda Perry. 

The demurrer interposed by défendant Law contains several 
grounds, which may be reduced to two: First, that the bill of com- 
plaint fails ta State a cause of action entitling plaintiff to relief ; sec- 
ond, that the plaintiff has no power or authority to maintain the suit. 
The court below treated the demurrer as a motion to dismiss, and 
granted the motion and dismissed the bill as to défendant Law. Upon 
motion of plaintifï, the bill was dismissed without préjudice as to de- 
fendants Smith and Russell; leaving Law sole défendant upon this 
appeal. 

[1] The main question in the case is: Was the restriction upon 
aliénation which is contained in the deed to Amanda Perry valid? It 
is admitted upon the record that the land originally allotted to Amanda 
Perry was restricted as to aliénation ; that such restrictions were re- 
movable by the Secretary of the Interior ; that application was made 
by Amanda Perry to the Secretary of the Interior for the removal of 
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restrictions upon the land allotted to her, and that the same were re- 
moved conditionally ; that it was part of the conditions that the Secre- 
tary of the Interior reserved the right to dispose of the proceeds of the 
sale of said lands ; that he did dispose of the proceeds by investing the 
same in other land ; that this new land was purchased by the United 
States, through its lawful représentatives, for Amanda Perry ; that the 
deed to said land containing the restrictions above mentioned was pro- 
cured and approved by the United States through its représentative. 
It is claimed, however, by the appellee that there is no authority in 
law for the imposing of such restriction upon aliénation upon the 
land newly purchased. The argument of counsel for the appellee 
seems to be that, while the Secretary of the Interior might lawfully 
impose the condition that he should direct the disposition of the pro- 
ceeds of the sale of the allotment, yet when he had donc this by direct- 
ing an investment in the new land his power ceased. 

The authority under which the Secretary of the Interior acted is 
contained in section 1 of the act of May 27, 1908 (35 Stat. 312, c. 199). 
It reads, so far as hère material, as follows : 

"Ail homesteads of said allottees enroUed as mixed-blood Indians liaving 
half or more than half Indian blood, includins minore of such deïrees of 
blood, and ail allotted lands of enrolled full-bloods, nnd enrolled mixed-bloods 
of tliree-tjuarters or more Indian blood, IncludluR niinors of swch degrees of 
blood, shall not be .subject to aliénation, contract to sell, power of attoruey, or 
any other inonmbranee prior to April twcntj'-sixth, nineteen hundred and 
thirty-one, exeept that the Secretary of the Interior may remove such restric- 
tions, wholly or in part, under such nilos and régulations concerning terms 
of sale and disposai of the proceeds for the benefit of the respective Indians 
as he may prescribe." 

In construing this statute and others of like import, there must be 
kept in view the long-established and well-recognized relationship ex- 
isting between the government and the Indians, the policy of the gov- 
ernment in dealing with the Indians, as shown by Congressional enact- 
ments, and the means adopted f rom time to time by Congress to effect 
and carry ont such pohcy through duly authorized commissions or 
officers. The relationship, the policy, and the means adopted are stated 
in numerous cases. 

In Tiger v. Western Investment Co., 221 U. S. 286, 31 Sup. Ct. 578, 
55 L,. Ed. 738, the court in its opinion said : 

"Congress has had at ail times, and now has, the rlght to pass législation 
în the interest of tho Indians as a dépendent people. * * * That it was 
within tbe power of Congress to continue to restrict aliénation l)y requiring, 
as to full-blood Indians, the consent of the Secretary of the Interior to a pro- 
posed aliénation of lands such as are Involved in this case. That it rests with 
Congress to détermine when its guardianship shall cease, and while it still 
continues It has the right to vary its restrictions upon aliénation of Indian 
lands in the promotion of what it deems the best interest of the Indian." 

In United States v. Gray, 201 Fed. 291, 119 C. C. A. 529, this court 
in its opinion said : 

"For more than a century it has been and still Is the governmental policy 
of the United States to exercise the power granted to it by the Constitution 
(article 1, § S, subd. 3) to protect the Indians and their property from the 
greed, rapacity, cunning, and perfidy of the membcrs of the superior race. 
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whleh hâve so often driven tliem to poverty, despair, and war, and to teach 
and persuade them to abandon nomadlc habits and to adopt and practice the 
arts of civilization. In order to carry out thls policy it bas reserved and 
held in trust for tliem large tracts of land and large sums of money derived 
from tlieir release of Iheir rights of occupancy of their lands in thls country, 
it has controlled and managed theIr property for them, it bas furnished them 
with houses, barns, and other permanent improvements, with domestic 
animais, means of subsistence, and money In sniall amounts. It has provlded 
them with government agents to advise them and to protect their property, and 
with physicians, farmers, schools and teachers to instruct them." 

"It has been and stlll is the poUey of the United States to protect the 
property and the rights of the Indlans nnder its control, and to teach them 
agriculture and the arts of civiliKed life. The Indian réservations, the funds 
derived from the lease of their rlght of occupancy to their lands, the lands 
allotted to the individual Indlans, but stlll held in trust by the United States 
during the period of restriction upon aliénation, the leases of thèse lands 
made by the Indian superintendents or agents on the terms and conditions 
flxed by the Secretary of the Interlor ànd approved by him, the tools, animais, 
houses, improvements, and other property furnished to thèse Indlans by the 
United States, and the proeeeds and income from ail thèse, are the means 
by which the nation pursues its beneflcent policy of protection and instruction 
and exercises its lawful powers of government." 

Other décisions are to the same eiïect. Sizemore v. Brady, 235 U. 
S. 441, 35 Sup. Ct. 135, 59 L. Ed. 308; Heckman v. United States, 224 
U. S. 413, 32 Sup. Ct. 424, 56 L. Ed. 820; Choate v. Trapp, 224 U. S. 
665, 32 Sup. Ct. 565, 56 L. Ed. 941 ; United States v. Nice, 241 U. S. 
591, 36 Sup. Ct. 696, 60 h. Ed. 1192; Rainbow v. Young, 161 Fed. 835, 
88 C. C. A. 653. 

Provisions of statutes similar in character to the one hère under 
considération hâve been construed broadly and liberally, with a viev/ 
to effecting the purposes and carrying out the policy established by the 
government. In United States v. Thurston County, 143 Fed. 287, 74 
C. C. A. 425, this court had under considération section 7 of the act 
of Congress of May 27, 1902 (32 Stat. 245, c. 888 [Comp. St. 1916, § 
4223]), as afïecting the sale of lands held by the Omaha and Winne- 
bago Indians under the act of August 7, 1882 (22 Stat. 342, c. 434), or 
the act of February 8, 1887 (24 Stat. 389, c. 119). The clause of sec- 
tion 7 of the act of 1902 under considération reads as follows : 

"That the adult hoirs of any deceased Indian to whom a trust or other 
patent containing restrictions upon aliénation has been or shall be issued for 
lands allotted to him may sell and convey the lands inherited from such dé- 
cèdent, * • * but ail such conveyances shall be subject to the approval of 
the Secretary of the Interior." 

Under this section certain Indian heirs sold their lands with the 
consent of the Secretary of the Interior, but — 

"on condition that the proeeeds of the sales should be deposited to their re- 
spective individual crédits in a bank selected by the Oommissioner of Indian 
AfCairs, subject to their respective checks for not exceeding ten dollars in any 
one month, when approved by the Indian agent or offlcer in charge, and to 
checks for sums in excess of ten dollars per month upon the approval of the 
agent vs'hen speciflcally authorized by the Oommissioner of Indian AfEalrs." 

The county of Thurston having undertaken to tax said moneys so 
deposited in the bank, the United States sought an injunction to pre- 
vent this. The power of the United States to impose upon the proeeeds 
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the conditions above recited was attacked by the county, and in answer 
to this attack the court in its opinion said : 

"Nor is the complainant without lawful authority to hold thèse proceeds 
and to coiitrol their disposition in the same way that it held and controUed the 
lands In trust for the benefit of thèse Indian heirs. The act of 1902 au- 
thorized thèse heirs to sell and convey their Inherited lands only when the 
proposed sales were approved by the Secretary of the Interior. It thereby 
vested In the Secretary i)lenary power to permit or to forbld the sales pro- 
posed. The whole is greater than any of its parts, and includes them ail, and 
the authority to allow or to prohibit proposed sales necessarily included the 
power to consider and détermine the ternis and conditions on whlch such 
sales should be approved. * • * The acts of Congress autliorisied the 
Secretary to make thèse régulations for the purpose of carrying into efCect 
the aet of 1&02, and, when made. they had the forœ of statutory enactments. 
R. S. §§ 441, 465; * * * U. S. v. Eaton, 144 U. S. 688 [12 Sup. Ct. 764, 36 
L. Ed. 591] ; Wilkins v. U. S., 96 Fed. 837 [37 G. G. A. .588]. * * * The al- 
lot.ted lands were held in trust by the United States for the benefit of those 
to whom they were assigned, and tlieir heirs. * * * The proceeds of the 
sales of thèse lands hâve been lawfully substituted for the lands theiuselves by 
the trustée." 

In National Bank of Commerce v. Anderson, 147 Fed. 87, 77 C. C. 
A. 259, the Circuit Court of Apj^eals for the Ninth Circuit had under 
considération the same section (section 7 of the act of May 27, 1902), 
as afïecting a sale of lands by the heirs of one James Taylor, an In- 
dian of the Puyallup Tribe. The lands had been allotted to Taylor un- 
der the General Allotment Act of February 8, 1887. Rules had been 
promulgated by authority of the Secretary of the Interior, requiring 
that ail proceeds of such sales be deposited in United States depositaries 
to the crédit of the heirs, and subject to their checks in amounts of $10 
per month, with the approval of the agent in charge, and in larger 
amounts only when authorized by the Commissioner of Indian Af- 
fairs. An assignée of a share of the proceeds belonging to one of the 
heirs brought suit therefor against the bank. The court in its opinion 
said: 

"The question arising upon the writ of error is whether the proceeds of such 
a sale are payable dlrectly to the helr of the deceased allottee, or are to be 
held in trust for his benefit, and paid to him in such sums as meet the ap- 
proval of the Secretary of the Interior and the Commissioner of Indian AfCairs. 
* ♦ * In arriving at the intention of Gongress in enacting the statute, it is 
important to bear in mlnd prlor législation and the declareci policy of protec- 
tion which the government bas pursued in dealing with the Indians and 
their lands. * * * The statute provides that the lands may be sold with 
the consent of the Secretary. It thus permits a change In form of the trust 
property from land to money. This change may be effected only with the 
consent of the trustée rei)resented in the person of the Secretary of the 
Interior. No citation of authority is needed to sustaiù the gênerai doctrine 
that into whatever form trust property be cimverted, it continues to be im- 
pressed with the trust. That doctrine must be applied to the présent case in 
the absence of the expressed intention of Congress to termlnate the trust. 
We find in the Aet no ground for saying that such was the intention. * * * 
We construe the Act as expressing the intention of Congress, not to end the 
trust, but to permit a change of the form of the trust property." 

In Starr v. Campbell, 208 U. S. 527, 28 Sup. Ct. 365, 52 L. Ed. 
602, the Suprême Court had under considération the provisions con- 
tained in article 3 of the Treaty of 1854 (10 Stat. 1110), relating to 
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Chippewa Indians of Lake Superior. Arriong the provisions of article 
3 were the following: 

"And the Président may, from time to time, at his dlsoretiou, cause the 
whole to l>e surveyed, and may asslgn to each head of a famlly, or a single 
person over twenty-one yeaiis of âge, eiglity acres of land for his or thelr 
separate use; and he may, at his discrétion, as fast as ttie occupants become 
capable of transacting their own altalrs. Issue patents therefor to such occu- 
pants, with such restrictions of the power of aliénation as he may see fit to 
impose." 

The right to allotments was subsequently extended by act of Con- 
gress to ail Indians on certain réservations irrespective of âge or 
condition. 

In December, 1893, the Président made certain rules and régulations 
to govern contracts for the sale of timber by the Indians; among 
others, rule 7, which provided : 

" * * * And the proceeds of timber taken from the allotted lands of 
the réservation shall, after the déductions above stated, be deposlted in some 
national bank subject to check of the Indian owner of the allotment, coun- 
terslgned by the Indian agent of the La Pointe agency, unlesa otherwise stipu- 
lated in contracts with particular Indians." 

In January, 1902, the plaintifif, Indian, a minor, made a contract for 
the sale of timber standing upon his allotment. In December, 1902, 
the Président amended rule 7 by adding thereto the following : 

"If the Indian agent shall in any case be of the opinion that tlie allottee is 
not compétent to manage his own affairs, he shall, subject to the approval 
of the Commissioner of Indian Affairs, hâve authority to flx the sum or sums, 
if any, such allottee shall be permitted to withdraw from deposlt." 

The Commissioner of Indian Affairs modified the timber contract 
so as to make it subject to the amendment last menti oned, and ap- 
proved it as thus modified. Action was brought by plaintiff, Indian, 
against défendant Indian agent to recover the moneys collected and 
held by him. It was contended by the plaintiff that the Commission- 
er had no authority to interfère with the disposition of the money 
by the Indian agent, and that the guardian of the plaintiff was the 
proper party to détermine how much should be paid and expended 
for the plaintiff. The court in its opinion disposed of this conten- 
tion, using the following language : 

"We cannot yield to the contention that the consent of the Président to the 
contract ended his authority over the matter. In other words, that he could 
put no conditions upon it" 

— citing, with approval, United States v. Thurston County, supra ; Na- 
tional Bank of Commerce v. Anderson, supra. It was held that the re- 
striction imposed upon the proceeds was valid. 

In view of the foregoing décisions, and keeping in mind in the 
case at bar the relationship existing between the United States and the 
Cherokee Indians, including Amanda Perry, the policy of the govern- 
ment in its dealings with thèse Indians, and the methods and means 
adopted to carry out such policy, after careful considération of the 
language of section 1 of the act of May 27, 1908, we conclude that the 
restrictions imposed by the Secretary of the Interior upon the aliéna- 
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tion of the new lands purchased for Amanda Perry were in further- 
ance of the policy of Congress in protecting and caring for her as a 
ward of the government, were within the authority granted by said 
section 1, and were valid and enforceable. 

McCurdy v. United States, 246 U. S. 263, 38 Sup. Ct. 289, 62 L. Ed. 
• — -, is not opposed to the conclusion hère reached. In that case the 
principal question decided was whether the Secretary of the Interior 
had authority to order inserted in a deed of land running to an Osage 
Indian the f ollowing clause : 

"ïhis conveyanee Is mado and accepted with the understandiug, and under 
the condition that the above described property is to be and remain inalién- 
able and not subjcct to transfer, sale or incunibrance, for a period of elghteen 
years from the Ist day of July, 1933, exeept by and with tlie express consent 
and approval of the Secretary of the Interior, or his successor in office." 

The f acts in the case were that the United States held certain funds 
in trust for the Osage Indians and to their individual crédit; that the 
Secretary of the Interior paid from the principal of the trust fund so 
held for Robert Panther, a noncompetent Osage allottee, the sum of 
$1,750, which was applied in payment for a lot of land in the city of 
Pawhuska. The land when purchased was conveyed to one Brenner, 
as trustée for Robert and Emma Panther, but soon after it was 
conveyed by Brenner to Robert Panther individually. The authority 
of the Secretary of the Interior to bave the above-quoted clause in- 
serted in the deed was challenged in certain tax proceedings. The 
authority was claimed on behalf of the United States under section 5 
of the act of April 18, 1912 (37 Stat. 86, c. 83), which reads as foUows : 

"Sec. 5. That the Secretary of the Interior, in his discrétion, hereby is 
authorized, under rules and régulations to be prescribed by hira and upon 
application therefor, to pay to Osage allottees, including the bllnd, insane, 
crippled, aged, or helpless, ail or part of the funds in the treasury of the 
United States to their individual crédit: Provided, that he shall be flrst sat- 
Isfied of the competency of the allottee or that the release of said individual 
trust funds, would be to the manifest best interests and vvelfare of the allottee: 
l'rovided further, that no trust funds of a minor or a person above men- 
tioned \vhf> is incompétent shall be released and paid over exeept to a guardian 
of sucli person duly appointed by the proper court and after the flling by such 
guardian and approval by the court of a sufflcient bond conditioned to faith- 
fuUy administer the funds released and the avails thereof." 

The court in its opinion in passing upon said section said: 

"Tlie Secretary is authorized to prescribe the rules and régulations under 
which such releases shall be made; but he is not given authority to exercise 
control of any property in which the funds released niay thereafter be invested, 
or othcrwise to creafe with the released funds a goveruuieutal instrumentality 
for the protection of the Osages. * » * " 

Again : 

"There is nothing in the act or in the facts to which it applies that Indi- 
cates a purpose to extend goveriimeutal control to property in which released 
funds may be invested. * • * " 

Again : 

"Furthermore, in the case at bar It Is not shown that the money released 
from the trust was invested directly in property restricted as to aliénation. 
250 F.— 15 
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* * • It Is consistent with the facts showii that the restriction upon alién- 
ation inserted in the deed, was not a coutinuatioii of eontrol reserved by the 
Secretary o£ the Interior, but a bringlng under his eontrol of a part of Pan- 
ther's estate theretofore freed." 

In the case at bar there are in the act involved (section 1 of the act 
of May27, 1908 [35 Stat. 312]) words which clearly indicate a purpose 
to extend govemmental eontrol to property in which the proceeds of 
released lands may be invested. The last clause of the section reads : 

"Except that the Secretary of the Interior may remove such restrictions, 
wholly or in part, under such rules and régulations concemlng terms of sale 
and disposai of the proceeds for the beneflt of the respective Indlans as he 
may prescrlbe." 

Furthermore, the inoneys derived from the released lands in the 
instant case were invested directly in the property upon which the 
restriction as to aliénation was placed. There was consequently not a 
bringing under the eontrol of the Secretary of the Interior a part of 
the estate of Amanda Perry theretofore freed, but, on the contrary, 
merely a continuation of the eontrol reserved by the Secretary of the 
Interior. This latter distinction is specifically noted in McCurdy v. 
United States, supra. 

It is contended by appellee that no power exists even in Congress to 
withdraw lands once subject to taxation by state authority from such 
status of taxability, and that the restrictions upon aliénation imposed 
by the Secretary of the Interior upon the new land purchased for 
Amanda Perry undertake to efîect such withdrawal of the new land. 

The question whether exemption from taxation was attempted to 
be created by the restriction provision contained in the deed of the 
new land to Amanda Perry, and the further question whether Con- 
gress couid authorize the création of such exemption as to this new 
land, or the transfer of the exemption from the old land to the new, 
are neither of them involved in the présent case, and we express no 
opinion thereon. 

[2] In, view of what has been said as to the character and validity 
of the restrictions, the question of the right of the govemment to 
maintain the présent suit requires no discussion. Such right is thor- 
oughly established. Section six, last paragraph, 35 Stat. 312; Heck- 
man v. United States, 224 U. S. 413, 32 Sup. Ct. 424, 56 L. Ed. 820; 
affirming 179 Fed. 13, 103 C. C. A. 1 ; United States v; Rickert, 188 U. 
S. 432, 23 Sup. Ct. 478, 47 L. Ed. 532; United States v. Noble, 237 U. 
S. 74, 35 Sup. Ct. 532, 59 L. Ed. 844; United States v. Gray, 201 Fed. 

291, 119 C. C. A. 529; United States v. Black, 247 Fed. 942, C. C. 

A. . 

It follows that the decree dismissing the bill should be reversed, and 
the cause remanded, with directions for further proceedings not in- 
consistent with the views herein expressed ; and it is so ordered. 

CARLAND, Circuit Judge (dissenting). I am of the opinion that the 
provision in the deed from the Gileses to Amanda Perry, whereby 
she is prohibited from making any transfer of the land described in 
the deed without the confirmation of the Secretary of the Interior, is 
void for want of power in the latter to impose such a condition. 
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GARDINER et al. v. DU PONT. 

(Circuit Court of Appeals, Second Circuit. February 13, 1918. On Keliearing, 

Mardi 11, 1018.) 

No. 151. 

1. COXTRACTS <&:=501 — VaLIDITY — CoNSIDEKATIOÎf. 

A contnict to pay for services "rendered and to be rendered" is net 
witliout eonsirteratlou. 

2. CoNTUACTS <g^:;22(.'î)— Action fob Beeacii— Sufitcienct of Evidence. 

Evidence, consisting for the most part of correspondeoce between the 
parties, considered, and held insufticlent to sustaiu an action against tlie 
défendant for breacli of cor tract; it rattier appearing that the contract 
was to be performed by a corporation to be tormed, and in wliicli both 
parties were interested. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action at law by George N. Gardiner, Jr., Bentley Gardiner, and 
Mary Elsie Gardiner, as executors of the last will of George N. Gardin- 
er, deceased, against T. Coleman Du Pont. Judgment of dismissal, 
and plaintiffs bring error. Modified and affirmed. 

L. Laflin Kellogg and Alfred C. Pette, both of New York City, for 
plaintiffs in error. 

Julius F. Workum and Leland B. Duer, both of New York City, for 
défendant in error. 

Before WARD and ROGERS, Circuit Judges, and MANTON, Dis- 
trict Judge. 

MANTON, District Judge. Plaintiffs in error appeal from a judg- 
ment of dismissal at the end of the plaintiffs' case. The action is to 
recover $200,000 alleged to be due for breach of contract. On August 
12, 1912, the Equitable Life Assurance Society of the United States, 
owner of a block of land situated on the east side of Broadway, bound- 
ed on the north hy Cedar street, on the south by Pine street, and on 
the east by Nassau street, contracted for its sale to the défendant 
under certain conditions contained in an agreement of that date. Sub- 
sequently, a large office building was erected on this site by a Com- 
pany thereafter incorporated. It appears that prior to this date, the 
défendant was negotiating with Frank M. Andrews, an architect, for 
the organization of a corporation, which would take over the title to 
this property and erect a building thereon, and the agreement above 
referred to appears to be part of their plan, with this object in view. 

On August 9, 1912, Andrews and Du Pont wrote as follows (Plain- 
tiffs' Exhibit 1) : 

"Mr. T. Coleman Du Pont, Wilmington, Delaware— Dear Sir: Conflrming 
my conversation with you and recording our understanding in connection 
with the Equitable Building deal, there is to be paid to Mr. George N. Gardiner 
a commission, for services rendered and to be rendered, of $100,000 cash and 
$100,000 par value of the common stock of the company, same to be contingent 

@3aFor other cases see same topic & KEY-NUMBBB in ail Key-Numbered Dlgests & Indexes 
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npon the final closing of tlie deal now in progress for tlie piirchase of thc 
Equitable site and the érection of a building thereon. Tlie cash commission 
will be paid ont of the first moneys availnble froni the sale of the preferred 
stock and second mortgage bonds of the conipany. 

"Yours very truly, [Signed] Frnnli M. Andrews. 

"Dear Frank: The above Is just as I iinderstood it, and provision will lx> 
made to take care of this as early as possible. 

"[Signed] T. G. Du Pont." 

It is upoii this instrtiment that the plaintiffs claim the contractual 
obhgation with the défendant, the alleged breach of which gives rise 
to this suit. 

[1] The court below dismissed the complaint, assigning as a rea- 
son that the contract was unilatéral, and that there was no considération 
given which would support plaintiffs' right to recover. A dismissal 
on the merits for this, and lack of considération, is not justified. If 
the contract was a personal obligation of Du Pont, there is sufficient 
considération passing from the intestate of the plaintiffs in error, in 
the promise of "services rendered and to be rendered," to support the 
claim of the plaintiffs for a commission. Svkes v. Chadwick, 18 Wall. 
(85 U. S.) 141, 21 h. Ed. 824; Casserleigh v. Wood, 119 Fed. 308, 
56 C. C. A. 212; Miller v. McKenzie, 95 N. Y. 575, 47 Am. Rep. 
85. But we think the dismissal may he sustained for other reasons. 

[2] In the letter of August 9th, it appears a conversation was had 
with défendant regarding their understanding with respect to the Equi- 
table Building deal, one of the terms being that Gardiner was to be 
paid a commission of $100,000 cash and $100,000 par value of com- 
mon stock for services rendered and to be rendered, and this to be 
contingent upon the closing of the deal in progress. Provision was 
made for the payment of the money, to wit, the cash commission to 
be paid out of the first moneys available from the sale of preferred 
stock and second mortgage bonds of the company. The mémorandum 
signed by the défendant, "Provision will be made to take care of this 
as early as possible," does not indicate his intention to take care of 
it personally, but in some other way, at some later time. The $100,000 
worth of stock to be paid must necessarily await the organization of 
the company and be paid as part of the promoter's compensation. That 
any payment to Gardiner was contingent to the deal going through 
seems apparent from the correspondence and intent of the parties. 
There is nothing to indicate that défendant was binding himself , or that 
the parties to the transaction believed he was binding himself. On 
October 9th, Gardiner wrote: 

"15 William Street, New York, October 9, 1912. 

"General T. Coleman Du Pont, 40 East 25th Street, New York — My Dear 
General: I am informed that the preferred stock of the New E<initable Build- 
ing Company has been sold, and therel'ore it would seeni that, in aecordance 
with my agreement with Mr. Andrews and youi-self, of August 9th last, my 
compensation for services rendered should now be taken care of. While, of 
course, I hâve every confidence that my agreement wltli you and Mr. Andrews 
will be carried out to the letter, I would gi-eatly appreciate It if you will ar- 
range to take care of this matter at the earliest possible moment. WiU you 
kindly let me hear from you.jind with kindest regards, believe me, 

"Sincerely yours, George N. Gardiner." 
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The language of this letter indicates that, the Equitable Building 
Company having been formed, Gardiner was looking for his compen- 
sation from the promoters, Andrews and Du Pont, and that to be 
paid out of the funds and stock resulting from such organization. Ccr- 
tainly the language of the letter of October lOth from the défendant 
to Gardiner indicates this, as do the letters of November 29th and 30th. 
The phrase in the letter of August 9th, "There is to be paid to George 
M. Gardiner a commission for services rendered and to b,e rendered," 
indicates otlier than a personal obligation to pay, "and the cash com- 
mission to be paid out of the first moneys available from the sale of 
preferred stock and second mortgage bonds of the company" is made 
payable, not out of funds of the défendant, or funds which might come 
to the défendant by reason of this deal, but out of future funds to come 
into the treasury of some company to be organized thereafter. The 
language is entirely foreign to the purpose of payment out of the pocket 
of the défendant, but indicates an intention to pay out of the treasury 
of the new company to be formed. When Gardiner was seeking pay- 
ment of this obligation, he seems to hâve gone to Andrews for this 
purpose. This does not indicate that Gardiner deemed défendant per- 
sonally liable. When the défendant in his letter of October 30th re- 
plied : 

"Mr. Andrews told me that payments to you were to be made out of the 
first monies that came Info hnnd of the company. The company has just made 
a call of 10 per cent, payable December 1 to 10 (I think), and the treasurer has 
been reqnested to take care of you out of the first funds receivecl" 

— Gardiner seems to hâve been satisfied, for he retained this letter 
without objection, and there is nothing in the record to indicate that 
Gardiner looked to anybody else but Sie treasury of the company to 
be taken care of. 

We think that for this reason judgment of dismissal upon the merits 
should be sustained. 

On Rehearing. 

PER CURIAM. The court below is directed to strike out from 
the judgment the words "upon the merits," to make it one of nonsuit 
only, and, as so modified, the judgment is affirmed, with costs. 



KENNELLT v. FREDERICK STARR CONTRACTING CO. 

(Circuit Court of Appeals, Second Circuit. February 25, 1918. On Reargument, 

April 10, 1918.) 

No. 107. 

1. Appeal and Erbob <S=173(1) — Review — ISCopb. 

The défense that respondent, who chartered a scow, was liable only for 
Injuries resulting from négligence, the charter being a démise, cannot for 
the first time be raised on appeal from a decree for the owner. 

2. Appeal and Ebeok ®=>750(1) — Assiqnments of Ebkob — Waivee. 

On appeal by the charterer from a decree In favor of the owner for In- 
juries to a scow where the charterer asserted that recovery should hâve 
been allowed only in so far as the owner was not insured, such contention 

@=jPor other cases «ee «ame toplc & KETîf-NTIMBBIMn ai l Key-Numberefl Dlgests & I ndexe» 
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was équivalent to an abandonment of any point except the question of 
ii;surance, and an assignment of errer caunot be construed to raise the 
contention tliat the charterer was liable only for négligence. 
3. Shipping <g=54 — Ohartebs — Injurt to Vessel — Insurance. 

Where the parties to a charter agreed that if the scow was sent ont 
of the harbor limits the charterer should pay the additional premlum for 
Insurance, and, the scow being sent out of the harbor limits, the owner 
took out additional Insurance for which the charterer paid, such Insur- 
ance canuot be deemed to hâve inured to the benefit of the charterer and 
to limit the owner's recovery to compensation for injuries to the scow not 
covered by Insurance. 

Ward, Circuit Judge, dissentlng in part. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel by Dennis A. Kennelly against the Frederick Starr Contracting 
Company. From a decree for libelant, défendant appeals. Affirmed. 

Harrington, Bigham & Eriglar, of New York City (T. Catesby Jones, 
of New York City, of counsel), for appellant. 

Macklin, Brown & Purdy, of New York City (Pierre M. Brown, of 
New York City, of counsel), for appellee. 

Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAN'D, District Judge. 

WARD, Circuit Judge. The Hbel allèges that the libelant April 9, 
1915, chartered the scow John B. Kennelly to the Frederick Starr Con- 
tracting Company for $5 a day, to be under the charge, control, and 
care of the charterer while in its sei^vice and to be returned in as good 
condition as when received,' ordinary wear and tear only excepted. 

The answer adriiits chartering the boat along with the owner's cap- 
tain at $5 per day and allèges that the charter was not a démise. 

There is no proof of any agreement to return in as good order and 
condition as when received, ordinary wear and tear only being ex- 
cepted, and there is proof that the navigation of the boat was in con- 
trol of the charterer. Therefore we find that the charter was a demfse 
and the charterer liable as bailee only for damage to the boat attributa- 
ble to its own négligence or to that of other persons for whom it was 
responsible. Monk v. Cornell Steamboat Co., 198 Fed. 472, 117 C. C. 
A. 232. 

There was a subséquent agreement that if the scow was sent out of 
the harbor limits the charterer should pay the additional premium for 
Insurance. It did send the boat outside the limits, and the owner, be- 
ing advised of the fact, took out the additional insurance, for which the 
charterer paid the premium. 

On or about April 26th, the scow was injured while at anchor in 
Pelham Bay, outside the harbor Hmits, by being carried on a rock in a 
very high wind and without the négligence either of the captain or of 
the charterer. 

The answer sets up as a separate defettse that the libelant had col- 
lected his damages from, the underwriters and that the agreement of 
the parties was that the insurance was to inure to the benefit of the 

©ssFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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charterer. The charterer does not défend on the ground that the un- 
derwriter and not the libelant is the real party in interest, in whose 
name suit should always be brought (Fretz v. Bull, 12 How. 466, 13 L. 
Ed. 1068) and that payment to the libelant with notice of that fact 
might not protect it against a subséquent claim by the underwriter, but 
on the ground that the Insurance was to protect it as well as the owner. 

There is no évidence of this, and when the libelant offered the policy 
in évidence it was excluded upon the charterer's objection. As the 
charterer was not liable for the damage, the underwriter could not re- 
cover against it in any event 

The decree is reversed. 

On Reargument. 

PER CURIAM. [1-3] A majority of the court think that the issue 
of négligence in this case was not presented by the appellant originally 
and that we should not take that point for him on this appeal, regard- 
less of the merits. It is true that in the proceeding he claimed below 
that he had not been négligent in leaving the scow as he did, but the 
assignments of error were not suiïicient to raise the point except by 
what we think to be an undue extension. The only assignment of er- 
ror which can in any sensé be said to raise it is the first, that "the Dis- 
trict Court erred in finding respondent was liable for the damages sus- 
tained by the libelant." If the case rested merely on that, we might 
hold that such an assignment was suflficient to raise the question of 
négligence, but it did not. Upon the first argument the point was not 
raised at ail, and at the conclusion of his proof at page 11 the appel- 
lant said in speaking of the judge below, "He should hâve allowed a 
recovery against the respondent-appellant only in so far as Kennelly 
was uninsured." This we consider équivalent to an abandonment of 
any point except the question of Insurance, and upon that we ail agrée 
that the case is controlled by White v. Upper Hudson Stone Ce, 248 
Fed. 893, C. C. A. , decided December 11, 1917. 

The decree will be affirmed, but without costs. 



UNION DAIRY CO. v. UNITED.STATES. 

(Circuit Court of Appeals, Seventh Circuit. February 20, 1918.) 

No. 2534. 

1. Food <s=>% New, vol. 15 Key-No. Séries — Food and Deug Act — Viol-^tion. 
Under Food and Drug Act (Act June 30, 1906, c. 8915) §§ 2, 6, 9, 34 
Stat. 768 (Comp. St. 191G, §§ S718, 8722, 8725), respectlvely declaring that 
the introduction Into any state or territory from any other state or 
territory of any article of food or drugs which is adulterated and mis- 
branded is prohibited, that the term "food" shall Include ail articles used 
for food, drink, confectlonery, or condiment by man or other animais, 
and that no dealer shall be prosecuted when he can establlsh a guaranty 
signed by the wholesaler, manufacturer, or other party reslding in the 
United States, from whom he purchased such article, that the same waa 
not adulterated or misbranded, a dairy company, which shipjied from its 
receiving plant in Illinois to Missouri milk, which was adulterated by 
the addition of water and which contained decomposed animal matter, 

> — < — — — . « I 
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cannot defeat a prosecution on tlie gronnd tliat the milk was to be treated 
in Missouri, and was not an article of food until after treatment. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Food.] 

2. Food ®=»21 — "Adultération" — Evidence — JumciAr; Notice. 

In View o£ Food and Drug Act, § 7 (Comp. St. 1916, § 8723), declarins 
tliat an article shall be deemed to be adulterated if auy substance bas 
been mixed wlth it, so as to reduce or lower or injuriously affect its quali- 
ty or strength, it Is unneeessary, in a prosecution for the Interstate trans- 
portation of milk adulterated with water, for the court to receive évi- 
dence that the addition of water injuriously afCected the quality or 
strength of the milk. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Adultération.] 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of Illinois. 

The Union Dairy Company, a corporation, was convicted of vio- 
lating the Food and Drug Act, and it brings error. Affirmed. 

Writ of error to review judgment in favor of the government and 
against plaintiff in error for violation of Food and Drug Act. Plain- 
tif? in error is charged with having shipped 75 cans of milk from 
Troy, 111., to itself at St. Louis, Mo., which milk was adulterated 
through the addition of water, and it was further charged that "filth, 
pùtrid and decomposed animal substance," was found therein. 

L. W. Holder, of Chicago, 111., for plaintiff in error. 
John E. Dougherty, of Peoria, 111., for the United States. 

Before BAKER, ALSCHUEER, and EVANS, Circuit Judges. 

EVAN A. EVANS, Circuit Judge. [1] Plaintiff in error contends 
that it was shipping the milk from a receiving station in Illinois to 
itself in Missouri, there to be treated, impurities removed, and the 
milk standardized ; that while in transit it was not an article of food 
such as was defined by the Food and Drug Act, and did not become 
such an article of food until after treatment. Were we to adopt this 
conclusion, it would do violence to the plain language of section 2 
of the act under which prosecution is brought. The first sentence of 
section 2 reads:- 

"The introduction into any state or terrltory or the District of Columbia, 
from any other state or territory or the District of Columbia, or from any 
torelgn country, or sblpment to any foreign country of any article ot food 
or drugs which is adulterated or misbrauded, withln the meaning of thls 
act, is hereby prohiblted." 

Section 6 of the act provides: 

"The term 'food' as used berein, .shall Inclitde ail articles used for food, 
driuk, confectionery, or condiment by man or other animais whether simple, 
mixed, or compound." 

Our conclusion is strengthened by another section of the act. Sec- 
tion 9 provides : 

«g^sPor other cases see same topio & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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"No dealer shall be prosecuted under the provisions of this act, wlien 
he can establlsh a gnnrantee signed by the wholesaler, jobber, manufacturer or 
other party, residiiig in the T'nlted States, from whom be purchased such arti- 
cles, to the eU'ect that the same is not adulterated or misbranded within the 
meaning of this act, designatlng it." 

In Hipolite Egg Co. v. United States, 220 U. S. 45, 31 Sup. Ct. 364, 
55 1,. Ed. 364, the court said : 

"Transportation in iuterstate commerce is forbidden to them [decayed 
eggs], and in a sensé they are made eulpable as well as tbeir shipper. It is 
clearly the purpose of the statute that they shall not be stealthily put into 
iuterstate commerce and be stealthily taken out agaiu * * * at their 
destination and be given asylum in the mass of property in the state." 

In passing this act, Congress was endeavoring to protect the pub- 
lic by keeping out of commerce certain illicit articles, debased by 
adultération, and it would be an un justifiable construction of the act 
to make liability turn upon a différence in identity of consignor and 
consignée, or the secret intent with which a shipper made the ship- 
ment. 

[2] Plaintiff in error further contends that the évidence fails to 
show any adultération at ail, or such an adultération as injured the 
milk as food. We hâve carefuUy examined the record, and, giving 
the stipulation of the parties the fair meaning which we believe was 
intended, the adultération was clearly established. It was unnecessary 
for the court to receive évidence to establish the fact that the addi- 
tion of water to milk injuriously afifected the quality or strength of 
milk. See section 7 of the act. 

Judgment is affirmed. 



FEDERAL COAIi CO. et al. v. BALLARD et al. 

(Circuit Court of Appeals, Sixth Circuit. March 15, 1918.) 

No. 3138. 

Corporations <@=574 — Reokganization of Corporation — Pbelimxnary In- 
jukction. 

An order granting a preUminary injunctlon, and appointing receivers 
in connection with the proceedings for reorganization of an msolvent 
corporation, aflirmed as modified. 

Appeal from the District Court of the United States for the Eastern 
District of Kentucky ; Andrew M. J. Cochran, Judge. 

Suit in ecjuity by S. Thurston Ballard and others against the Féd- 
éral Coal Company, T. R. Preston, C. M. Preston, F. B. Martin, W. 
A. Sadd, U. A. Powell, and others. From an order for preliminary in- 
junction and receivers, défendants appeal. Modified and affirmed. 

Charles C. Moore, J. J. Lynch, and Allison, Eynch & PhiUips, ail of 
Chattanooga, Tenu., and Harmon, Colston, Goldsmith & Hoadley and 
Edw. Colston, ail of Cincinnati, Ohio, for appellants. 

T. Kennedy Helm and Stanley E. Sloss, both of Eouisville, Ky. 
(Helm & Helm and Bingham, Sloss, Tabb & Mann, ail of Louisville, 
Ky., of counsel), for appellees. 

Ê=»For other cases see same topic 4; KBY-NUMBER in ail Key-Numbered Dlgests & Indexes' 
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Before WARRINGTON, KNAPPEN, and DENISON, Circuit' 
Judges. 

PER CURIAM. Appeal from an order for preliminary injunction 
and for receivers. We agrée with Judge Cochran that the arbiter who 
gave the "Chattanooga interests" the majority in the meeting of Sep- 
tember 15th was disqualified by intereSt, and that the proceedings of 
that meeting were incidental to a deliberate plan for overriding an es- 
sential provision of the reorganization agreement. 

We also agrée with him that it is unnecessary now to détermine the 
vaHdity of the voting trust. The plainest principles of fair deahng 
not only require that the Chattanooga interests should co-operate in 
every reasonable way to make the voting trust vahd and effective as 
they agreed, but also demand that, if the law dbes not permit this re- 
suit, the reorganization agreement shall fail entirely, and the property 
be sold and the proceeds dîstributed'as if that agreement had not l^een 
made. We need ônly say that the voting trust is not so apparently, pr 
so surely, invalid — under the laws of a state to which the parties may 
resort for organization or under the laws of Kentucky — as to require 
us now to assume that invalidity. 

The mandatory provisions for réçalling and placing in the custody of 
the clerk the temporary bonds which were issued just before the bill 
was filed, but while the controversy was pending in another form, may 
well hâve been thought reasonably nècessary to effective maintenance 
of the status quo during this litigation, and are approved ; but those 
further mandatory provisions, which direct releases, cancellations, or 
the exécution of conveyances, transfers, deeds, etc., seem to go beyond 
the scope of a provisional order, and they should be suspended, but 
without préjudice to the re-entry of any or ail of them upon final de- 
cree, or earlier, if any exigency shall require, and without préjudice 
ta the broadening of the injunction and receivership in any way that 
may be nècessary to make them efficient. 

In ail other respects, the order is affirmed. No costs are awarded. 



DETROIT SHOWCASE CO. v. KAWNEER MFG. CO. 

(Circuit Court of Appeals, Sixth Circuit. April 5, 1918.) 

No. 3089. 

1. Patents ®=»328 — Validity and Infringement — Stoee Front Construc- 

tion. 

Patent No. 852,450, for store front construction, held valid and in- 
fringed. 

2. Patents <St=»238 — Infrikgement — Uniting Two Parts in One. 

WhUe infringement is not avolded by forming in one part two éléments 
of a patented device, if the part tlius formed secures tlie same results in 
substantially the same way as the two éléments, a combination claim Is 
not infringed, where one of its éléments is omltted, without the substitu- 
tion of an équivalent. 

^=5For othe? cases see same toplo & KBY-NUMBBH in ail Key-Numbered Dlgests & Indexes 
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8. Patents (g=5328 — Infeingement — Ornamental Connection Between 
Glass Plates. 

Tlie Plym patent, No. 860,150, relating not only to, store front but to 
showcase construction, and designed to provide a simple, strong, durable, 
inexpensive, and ornamental connection between glass plates, helâ, not 
Infringed. 

4. Courts iS=5290 — Fédéral Godets — Jubisdiction. 

Where a patent bas been held valld and infringed, the unfair compéti- 
tion feature arlsing out of tUat lufringement may be Included in an 
aecounting for profits and damages, tbough tbe parties are citizens of 
the same state. 

5. Trade-Maeks and Tbade-Names <S=370(1) — Unfaib Compétition — What 

constitutes. 

Défendant, which appropriated plalntifC's patent for sasb rail construc- 
tion, is not liable for unfair compétition, where there was no doser imita- 
tion of plaintilï's product tban would naturally resuit from. the appropri- 
ation. 

6. Trade-Marks and Teade-Names <©=T3(1) — Unfaib Compétition — Protec- 

tion. 

Where a word is descriptive of the article sold, it is not the subject of 
a trade-mark, and it will not recelve protection, unless it has been so used 
as to bave acquired a secondary meanlng. 

7. Trade-Maeks and Teade-Names <S=>93(3)— Unfaib Compétition — Evi- 

dence. 

Evidence held Insufflcient to show that plaintifC had a trade-mark In the 
tenu 'almetal," under \yhlch it sold its metallic sasb rails, etc., so that 
defendant's use of that word to descrlbe its own metallic sash rail con- 
struction was not unfair compétition. 

8. Teade-Maekb and Tbade-Names <Sî=>71 — Unfaib Competttion — Vauditt 

OF Trade-Mark. 

The existence of a valid trade-mark Is not essentlal to a rlght of ac- 
tion for unfair compétition, where défendant palmed ofC Its products as 
those of plaintlff. 

9. Courts <S=3290 — Fédéral Coubts — Jubisdiction. 

Where a patent was found not to hâve been infringed, and the parties 
to the suit were citizens of the same state, the fédéral court held, under 
the facts presented, without jurisdiction over a cause of action for un- 
fair compétition arlsing out of defendant's sale of the alleged Infringing 
articles. 

Appeal from the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Suit by the Kawneer Manufacturing Company against the Détroit 
Showcase Company. From a decree for complainant (240 Fed. 737), 
défendant appeals. Affirmed in part, and in part reversed and re- 
manded, with directions. 

Pagelsen & Spencer, of Détroit, Mich. (L,eo M. Butzel, of Détroit, 
Mich., on the brief), for appellant. 

W. R. Lane and Clarence J. Loftus, both of Chicago, 111., for ap- 
pellee. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

KNAPPEN, Circuit Judge. Suit for inf ringement of United States 
patents No. 852,450, May 7, 1897, and No. 860,150, July 16, 1907, both 
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to Francis J. Plym, and for alleged unfair compétition in connection 
with the making, selling, and using of the alleged infringing devices. 
The District Court found both patents valid and infringed, and also 
found for complainant on the issue of unfair compétition. 240 Fed. 
737. This is an appeal from 'the interlocutory decree for injunction 
and accounting on both features of the case. 

[1] 1. Patent No. 852,450 (for convenience called the first patent) 
relates to store front construction. Claims 5, 6, and 7 are involved. 
This patent was before us in Toledo Plate, etc., Co. v. Kawneer Mfg. 
Co., 237 Fed.^ 364, 150 C. C. A. 378, and the claims hère in suit were 
there held valid as against ail the références to the prior art cited 
hère. We refer to the report of that case for a description of the pat- 
ent and a statement of the claims. The patent must be held valid hère. 
On the subject of infringement, the only question is whether defend- 
ant's gutter member is "résilient," as defined in our former opinion. 
This question is purely one of fact. The claimed démonstration of non- 
resiliency presented failed to satisfy the court belov^^, whicli was con- 
vinced by its own independent experiments that there was présent 
substantial resiliency, within the définition of that term recognized in 
our opinion in the Toledo Case. We are satisfied that defendant's 
device has fully as much resiliency as had the "scant bracket" con- 
struction we held in the Toledo Case to inf ringe. The decree of the 
court below as to the first patent must be afifirmed. 

[ 2, 3 ] 2. Patent No. 860, 1 50 relates not only to store front but to 
showcase construction, and the invention is designed to provide a 
simple, strong, durable, inexpensive, and ornamental connection be- 
tween the glass plates. The device is well enough illustrated by Fig. 3 
of the patent drawings, which is a horizontal section of one of the sug- 
gested forms which the Connecting device may take, although this 
particular form is adapted only to the connection between two aligned 
plates. The device is available for plates at right angles to each other, 
as in corner pièces. 

In the drawing / indicates a 
channeled face plate, 2 the glass 
plates, 3 the flanges projecting 
in opposite directions from the 
channeled plates, overlapping 
and bearing against the outer 
face of the glass plates, 4 a back 
plate with V-shaped wings 5, 
pressing the glass plate out- 
wardly against the flanges of 
the face plate, 6 a' stifïening bar 
fitting into the channeled back 
plate, 7 bolts extending through 
the front and back plates and 
the stifïening bar, and 8 nuts 
engaging the inner ends of the 
bolts and bar, clamping the 
plates in the desired relation. In practice the independent stiiïening bar 
6 may be dispensed with, its place being supplied by a construction of 
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the back plate 4 foUowing, for example, the outlines of the bar 6, 
thereby providing the needed stiffening. As thus far described the 
structure was old in the art. As recognized by the inventor in the 
spécifications of his patent, the only new élément provided by him is 
the so-called "filling strip" 9, provided with inwardly projecting Ranges 
10, between which the bolts extend and against the outer ends of 
which the heads of the bolts bear. The inventor déclares the purpose 
of this filling strip to be "providing a finish for the store front or 
showcase and to prevent tampering with the bolts," saying: 

"Tliis filling strip is adaiJted to be slipped iiito tlie ohiumel of the face plate 
from one end of tlie latter before the face plate is secured in position and 
atter the bolts hâve bren slipped through it, the nuts beiug evenly turned to 
clamp the parts in the desired relation." 

The only claims in suit are Nos. 1 and 2, which read as follows : 

"1. The coiublnation of a channeled front plate, a back plate, a channeled 
filling strip oocupyîng the channel of the front plate and headed fastenlng 
devices extending through the channeled plate and the back plate and havlng 
their heads within the channeled filling strip to be covered by the same. 

"2. ïhe combinatiou of a channeled front plate provided with latéral flanges, 
a back plate of the same and provided with résilient wings, a stiffening part 
engaging the back plate, bolts extending through the channeled front plate, the 
back plate, and the stiffening part, and a channeled filling strip oecupyiiig and 
closing the channel of the front plate and clamped in position by said bolts." 

The second claim differs substantially from the first only in calling 
for "latéral flanges" for the front plate, "résilient wings" for the back 
plate, and a "stiffening part" therefor. The validity of the claims is 
not assailed. The question is thus one of infringement. Defendant's 
structure differs frotn the device of the patent in this: The channel 
of the front plate opens inwardly, instead of outwardly, as in the de- 
vice of the patent ; the heads of the bolts thus being invisible from the 
outside. The channel of the front plate is always open, the heads of 
the bolts Connecting the front and back plates being gripped by the in- 
turned flanges forming the lower edges of the side walls of the chan- 
nel of the front plate. It thus lacks, as a separate élément, the "chan- 
neled fiUing strip" of the patent, which, as aiready said, is the only new 
élément of the claims in suit. The learned District Judge was of 
opinion that the structure was identical with plaintiff's device, "ex- 
cepting that the défendant, by removing the bottom part of what 
plaintifï calls the channel front ])late, has impaired to that extent the 
function which that plate is to perf orm," and that the case is one for the 
application of the rules that an infringer cannot escape liability by 
diminishing or impairing the advantages and functions of the patented 
device, if he retains the substantial fortn, function, and manner of 
opération, nor by forming in one part two éléments of a patented de- 
vice, if the part thus formed secures the same resuit, in substantially 
the same way, as the two éléments. 

But the pivotai question is whether the case presented is merely that 
of making in one part that which before was made in two parts, the 
intégral structure continuing to perform ail the functions of the for- 
mer two-part device, and in substantially the same way, or whether it 
falls within the rule that a combination claim is not infringed if one 
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of its éléments is omitted without the substitution of an équivalent. 
Were plaintiff's invention a broad or primary one, it might be held that 
défendant has merely made intégral what before was made in separate 
parts. But the patent claims, and their range of équivalents, are nar- 
rovir. There was nothing new in concealing the heads of the screws, 
nor in the use of a round central strip. The inventor's only contribu- 
tion to the art was in the form and manner of accomplishing this old 
resuit, viz. by "a channeled fiUing strip occupying [and closing] the 
channel of the front plate." Défendant has but one of thèse éléments. 
If this élément is a front plate at ail, there is no "channeled filling 
strip," and for the sufficient reason that there was no occasion for one. 
Défendant thus has not, as we view it, merely removed the bottom part 
of plaintiff's channeled front plate, nor has he impaired the function 
of that plate, nor retained, the substantial function and opération of 
plaintiff's device, nor secured its resuit in substantially the same way. 
It is very clear that what défendant has done is so to construct his front 
plate as wholly to dispense with the necessity of the function per- 
formed by a filling strip, and so with the filling strip itself. In other 
words, there was no occasion for a filling strip, either to provide a 
finish, or to prevent tampering with the bolts, or otherwise. There 
was thus no infringement. Union Paper Bag Mach. Co. v. Advance 
Bag Co. (C. C. A. 6) 194 Fed. 126, 135, 114 C. C. A. 204 et s;eq.; 
Proudfit Co. V. Kalamazoo Co. (C. C. A. 6) 230 Fed. 138, 144 C. C. 
A. 418. 

This conclusion is not weakened by the fact that in some of its con- 
structions défendant passes the heads of the bolts through washers 
which grip the edges of the channel of the face plate and prevent their 
spreading. The function of the washers is entirely différent from that 
of the "filling strip" of the patent. It also seems not without perti- 
nency that neither defendant's channeled front plate nor its washers 
are "adapted to be slipped into the channel of the face plate from one 
end of the latter before the face plate is secured in position, but after 
the bolts hâve been slipped through it." Such a method of assembling 
defendant's structure is impossible. It follows that so much of the 
decree of the District Court as found the second patent infringed must 
be reversed. 

[4, 5] 3. Unfair Compétition. The basis of this charge, broadly 
speaking, is that plaintiff and its predecessor were the first to make 
an all-metal store front construction, the nearest approach in the prior 
art being métal covered wood ; that the all-metal construction is light- 
er, more artistic, and more easily set, and furnishes greater assurance 
of protection against breakage of the glass, while securing ventila- 
tion, drainage, and other désirable f eatures ; that for its product plain- 
tiff adopted new, original, and artistic designs, also standardizing sizes 
— featuring in its advertising the all-metal charaçter; that plaintiff's 
manufactures were received by the trade' with great favor and hâve 
established a high réputation; that défendant has unnecessarily and 
intentionally copied plaintiff's designs, as respects nonfunctional fea- 
tures, not only in sash rails, division and corner bars, and other parts 
of a store front, but also the store front as a whole, to such an extent 
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as to niake it impossible for the ordinary purchaser to distinguish be- 
tween plaintiff's and defendant's manufacture, both as to completed 
structure and separate parts ; that défendant is using the word "Al- 
metal" as a trade-name for its product, and that, while defendant's 
name is placed on entire corner and division bars as manufactured, it 
does not appear often enough to be always found on shorter pièces 
sold to the trade. The decree, as respects unf air compétition, restrains 
défendant — ' 

"from maklng, selling, or In any manner using defendant's 'Almetal' store 
front constructions, or parts thereof, or any otlier construction wliich in its 
shape, design, external appearance, and distinctive features, or détails are 
lilie tliose lieretofore sold by the plaintiff [ilhistrated by its catalogue 'Model 
of Complète Construction'], or so similar to said construction that the ordinary 
purchaser would be likely to be deceived into purchasing store front con- 
structions, or partf! thereof, of the defendant's manufacture as for those of 
the plaintiff, and froni advertising the name in any vvay, elther directly or in- 
directly, and from advertising or using as a trade-marU, trade-name, or distinc- 
tive feature the word 'Almetal,' or any word of similar or like import, in 
connection with the sale of store front constructions or parts thereof." (Ital- 
ics ours.) 

Appellant challenges jurisdiction over this branch of the case be- 
cause of the lack of diversity of citizenship and the fact that the suit 
for unfair compétition is not of a fédéral nature. While the author- 
ities are not unif orm, we hâve held ^ that, where a patent has been held 
vaHd and inf ringed, the unfair compétition feature arising out of that 
infringement may be included in an accounting for profits and dam- 
ages, although the parties are citizens of the same district. K-W Igni- 
tion Co. V. Temco Co., 243 Fed. 588, 591, 156 C. C. A. 286. The court 
below, having found both patents valid and inf ringed, had jurisdiction 
to consider the question of unfair compétition as directly incident 
thereto ; y^t think jurisdiction still exists with respect to the sash rail 
patent which we hâve held valid and infringed. But as to defendant's 
sash rail construction, considering it now independently and not as a 
part of a complète window front structure, we think it not the subject 
of damages for unfair compétition; that is, of damages beyond those 
resulting from the mère fact of infringement, and because of the ap- 
parent lack of unnecessary and intentional imitation of plaintiff's de- 
sigfn. Defendant's gutter rail is not ornamental ; its features are mere- 
ly those of utility. It seems to us no more like plaintiff's than con- 
sistent with efficiency of function alone. The retaining strip of both 
plaintiff and défendant take the form of moldings in common use. The 
types of moldings are, however, noticeably différent; in other words, 
we fiind no doser imitation than would naturally be involved in the con- 
struction of the sash rail in such a way as to appropriate plaintiff's 
patent thereon. 

[6-8] We think, also, that no sufficient basis appears for restrain- 
ing the use of defendant's trade-name "Almetal" (not trade-marked; 
as applied to the sash rail, considering it independently, and not as a 

1 Citing Lesfhen Eope Co. v. Broderick, 201 U. S. 16^, 172, 26 Sup. Ot. 425, 
50 L. Ed. 710 ; I.udwigs v. Payson Mfg. Co. (C. C. A. 7) 206 Fed. 60, 65, 124 O. 
C A. 194, and other cases. 
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part of a complète store front structure. The name itself îs purely de- 
scriptive; it does not of itself indicate origin. Plaintiff would net 
originally hâve been entitled to protection had it adopted it. In fact, 
it was never formally adopted by plaintifï as either a trade-mark or a 
trade-name. Plaintiff is thus not entitled to protection, unless the name 
has been so used as to hâve acquired a secondary meaning, as indi- 
cating plaintiff's product. Kellogg Co. v. Quaker Oats Co. (C. C. A. 
6) 235 Fed. 657, 149 C. C. A. 77, and cases cited. But such, we think, 
is not fairly shown to be the case hère, at least as applied to the sash 
rail treated by itself. True, in plaintiff's earlier publications consid- 
érable stress was laid upon the fact that its construction was ail métal. 
That was at least one of its attractive f eatures ; and while in the later 
catalogues the fact of the construction being ail métal is mentioned, 
it has been made less prominent. The testimony that the trade regards 
the words "Kawneer" and "ail métal" as synonymous cornes only 
from interested witnesses, and so far as it applies to the sash rails, 
considered by themselves, is not persuasive, especially in view of the 
manufacture of all-metal sash rails for several years past by others 
than plaintiff. The District Judge did not regard the use of the word 
"Almetal" as infringing any trade-mark of plaintiff, but only as one of 
the "straws" indicating unfair compétition. While the existence of a 
valid trade-mark is not essential to a right of action for unfair com- 
pétition (Samson Works v. Puritan Mills [C. C. A. 6] 211 Fed. 603, 
608, 128 C. C. A. 203, L. R. A. 1915F, 1107), we think it clear that, at 
least as applied to the sash rail (still considering it independently), the 
case presented does not justify enjoining defendant's use of the trade- 
name "Almetal." 

[9] We are, moreover, of opinion that, under the rule which we 
recognized in the Temco Case, supra, we hâve no jurisdiction over 
the subject of unfair compétition as related to the division and cor- 
ner bars of the second patent, which we hâve held not infringed — at 
least as considered by themselves, and not as a part of a complète store 
front structure. Had the second patent been held invalid, such would 
hâve been the resuit under our décision in Schiebel Toy, etc., Co. v. 
Clark, 217 Fed. 760, 774, 133 C. C. A. 490; and the same resuit seems 
logically to fpllow where, as hère, a patent is held not infringed, for 
we think the logical theory on which (in case a patent has been sus- 
tained) damages for unfair compétition may be considered is that such 
damages are to be treated merely as "aggravation of the inf ringement," 
and recovery by way of aggravation of damages otherwise nonexistent 
would seem anomalous. It therefore seems clear that no relief can be 
given in this case for alleged unfair compétition, either by way of in- 
junction or damages, unless it be on account of the store front con- 
struction taken as a whole. There is much to be said in favor of a ju- 
risdiction, even in the absence of diverse citizenship, to give relief for 
unfair compétition with respect to a unitary or unified structure, the 
élément representing whose major functipn is covered by a patent held 
valid and infringed — and regardless of thé fact that certain remaining 
features of the unified structure hâve been held not to infringe dther 
asserted patents in the same suit. Upon such a case we express no 
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Opinion ; we hâve no such case hère. The sash rail is a minor part of 
the unified structure, which includes, in addition to that feature, and 
the features claimed to infringe the second patent, certain qther un- 
patented features. Moreover, we hâve found an aljsence oî unfair 
compétition as respects the sash rail standing alone. While the ques- 
tion is not free from difficulty, we are disposed to the opinion that, 
in this situation and having in mind the basis on wliich relief for unfair 
compétition in a patent infringement suit is made to rest, an assertion 
of jurisdiction to cover the question of unfair compétition in making 
or selling the unified structure would be an unwarranted extension. 

So much of the decree of the court below as relates to unfair com- 
pétition is accordingly reversed, but without préjudice to such right of 
action, if any, as plaintiff may otherwise or elsewhere hâve with re- 
spect to the features not hère passed upon. The record will be re- 
manded to the District Court, with directions to enter a new decree not 
inconsistent with this opinion. The costs of this court, including the 
expense of preparing transcript, will be divided. 
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(Circuit Court of Appeals, Ninth Circuit. May 13, 1918.) 

No. 3081. 

Patents ©=3328 — Validitt and Infringement — Process — Obe Concentra- 
tion. 

Sulman, Picard and Ballot patent. No. 835,120, for a process of ore con- 
centration by air bubble flotation, while valld as to claims 1, 2, 3, 5, 6, 
7, and 12, liniited to a process uslng any oll or olly llquid having a ijrefer- 
ential afflnity to metalllferous matter lu a proportion aniounting to (nie-half 
of 1 per cent, or less on the ore, and the use of a greater ijuantity of oll 
or of such oily liquid in ore concentration is not an infringement. 

Morrow, Circuit Judge, dlssentlng in part. 

Appeal from the District Court of the United States for the Dis- 
trict of Montana. 

Suit by the Minerais Séparation, Limited, and others, against the 
Butte & Superior Mining Company. From a decree for complain- 
ants (245 Fed. 577), défendant appeals. Reversed and remanded, 
with directions. 

See, also, 237 Fed. 401. 

This is an appeal from the decree of tlie United States District Court foi 
the district of Montana, sustalning letters patent No. 835,120, issued to Sul- 
man, Picard and Ballot on Noveniber 0, lOOf!, for a process of ore concen- 
tration, and adjudglng the appellant hereio to hâve Infringed the same. The 
appcllees, two Brltlsh corporations aiid one domestic corporation, are the 
logul owners of the title to the patent In suit, and ot the rights to profits and 
(hunages for infringement thereof. The appellant is a domestic corporation, 
doing business at Butte, Mont., where the acts of infringement complalned of 
were commltted. 

The suit was eommeneed on October 10, 1013, and a prellminary injonction 
sought. At the heariug on the motion for a prellminary injunctlon the plead- 
iiigs and proceedlnas In the suit of Minerais Sei)uvatlon, Limited, et al. v. 

(gsaFoi- other case'< see same topic & KEY-NUMBER in ail Key-Numbered DJgests & Indexes 
250 F.— -IG 
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Jnmes M. Hyde, In the United States District Court for the district of Mon- 
tana, were ofdered and received in évidence, and are a part of the record here- 
In. Tliat suit was upon tlie same patent, and the Issues were substantially 
the same as in the présent case. The answer of the défendant set up the 
défense of anticipation and denied infringement. While the cause was at issue, 
but before trial on the merits, the Suprême Court of the United States ren- 
dered lis décision in the Hyde Case, 242 U. S. 261, 37 Sup. Ct. 82, 61 L. Ed. 
286, holding claims 1, 2, 3, 5, 6, 7, and 12 of the patent to be vaUd, and claims 
9, 10, and 11 to be invalid. ïhe plaintifCs filed a supplemental and amended 
blU on May 1, 1917, during the trial of the cas« on the merits, pleading a dis- 
claimer flled by them on Murch 28, 1917, and charglng continued infringement 
of claims 9, 10, and 11 of tho patent, as llmited by said disclaimer, and of the 
remalning claims. 

To the plaintiffs' supplemental and amended bill of complaint défendant 
filed its answer on May 4, 1917, denying infringement and the validity of the 
patent by reason of lack of novelty and invention ; alleged, further, that 
the patent had become wholly void and invalid by reason of the unreasonable 
neglect and delay of the plaintiffs to file a pr<iper or any disclaimer in 
writlng to claims 0, 10, and 11, held to be invalid by the Suprême Court in 
the Hyde Case ; alleged, also, an estoppel against the claim of infringement by 
the use by the défendant of an amount of oil exceeding flve-tenths of 1 per 
cent, on the weight of the ore, basing this défense upon a statement made 
by one of plaintiffs' counsel in the Suprême Court of the United States, in 
the Hyde Ca.se, that the invention described in the patent was not reached 
or practiced until the amount of oil fell to or below flve-temths of 1 per 
cent, on the weight of ore treated by the process. 

Upon the issues thus presented voluminous testimony was taken upon ail 
the questions involved, which, as stated, were substantially the issues in the 
Hyde Case, restated and reeonsidered by the lower court in the présent case. 
The court thereupon entered a decree infavor of the plaintiffs, in accordance 
with the conclusions of the opinion, holding that the plaintiffs were the 
owners of the patent in suit ; that the processes employed by the défendant, 
bofh before and after the flling of the bill of complaint, to and ineludlng 
January 7, 1917, embodied the invention of the patent, and infringed claims 
1, 2, 3; 5, 6, 7, and 12 thereof, and claims 9, 10, and 11, as llmited by said 
disclaimer; and that the processes employed by the détendant from the 
7th day of January, 1917, down to and through the time of the trial, em- 
bodied the invention of the patent, and infringed claims 1, 2, 3, and 12 
thereof, and claims 9, 10, and 11, as limited by the said disclaimer. The de- 
•cree granted a permanent injunction against the further use of such process 
by défendant, and directed that an accounting be hàd for the assessment of 
damages accruing from such use. From that decree the défendant bas ap- 
pealed to this court. 

Thomas F. Sheridan, of Chicago, III, Frederick P. Fish, of Boston, 
Mass., J. Edgar Bull, of New York City, J. Bruce Kremer, h. P. San- 
ders, and Alf C. Kremer, ail of Butte, Mont., and Kurnal R. Babbitt, 
of New York City, for appellant. 

Henry D. Williams, Wm. Houston Kenyon, and Lindley M. Gar- 
rison, ail of New York City, Garret W. McÉnerney, of San Fran- 
cisco, Cal., and Odell W. McConnell, of Helena, Mont., for appel- 
lees. 

Before ROSS, MORROW, and HUNT, Circuit Judges. 



ROSS, Circuit Judge (after stating the facts as above). Notwith- 
standing the strenuous contentions on both sides of this litigation, and 
the very elaborate préparations and able arguments of many distin- 
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guished counsel, we can but regard the case as a very plain one. To 
start with, the law is too well established, to require discussion or the 
citation of authorities, that the patentee's rights under a patent are 
governed and limited by its valid claims — its spécifications being ref er- 
red to only as illustrative of the true meaning of the claims. It i& 
equally well settled law that the mère resuit of an invention is not pat- 
entable ; nor is f roth, or scum, or pine oil, or any other kind of oil, or 
oleic acid, patentable as such. 

In their spécifications the patentées of the patent in suit déclare that 
their invention "relates to improvements in the concentration of ores, 
the object being to separate metalliferous matter, graphite, and the 
like, from gangue by means of oils, fatty acids, or other substances 
which hâve a preferential affinity for metalliferous matter over 
gangue"; but, of the claims of their patent adjudged by the court be- 
low to hâve been infringed by the appellant, not one spécifies any par- 
ticular kind of oil, although the fifth and sixth specify as one of their 
constituents "a small proportion of oleic acid (which is an acid exist- 
ing in most fats in combination with glycoral), amounting to 0.02-0.5 
per cent, on the ore." And we do not understand it to be contended 
that the appellant uses any oleic acid in its process. 

It is not denied that at the time of the invention in question the affin- 
ity of oil for the metalliferous portion of powdered ore, wheh mixed 
with water, was well known, as well as the further fact that the agi- 
tation of such a mixture with, as well as without, the addition of acid, 
would carry the metalliferous portions to the surface of the mixture 
and the gangue to the bottom ; certainly those f acts could not be suc- 
cessfuUy denied, in view of the numerous références to the prior state 
of the art made in the opinion of this court when this patent was last 
under considération hère, and when the whole patent was by this court 
held void as lacking invention. 214 Fed. 100, 130 C. C. A. 576. That 
judgment was, it is true, reversed by the Suprême Court, 242 U. S. 261, 
37 Sup. Ct. 82, 61 L,. Ed. 286. In doing so, however, the Suprême 
Court held invalid claims 9, 10, and 11 of the patent, each of whicb 
claims was for "a small quantity of oil." So that it is plain the appel- 
lees are not entitled to be protected in the use of "a small quantity of 
oil" of any kind, which, as is obvious, is a wholly indefinite quantity. 

In holding claims Nos. 1, 2, 3, 5, 6, 7, and 12 of the patent valid to 
the extent that it did, the Suprême Court, after pointing out in its opin- 
ion that there were many investigators at work in the field to which 
the process in suit related when the patentées came into it, and that it 
was while engaged in study of prior kindred processes that their dis- 
covery was made, said: 

"While the évidence in the case makes it clear that they discovered the 
final step which converted experiment into solution, 'turned failure into suc- 
cess' [the former patents having used so much oil as to inake its cost prohibi- 
tive — our observation] (The Barbed Wire Patent, 14."} TJ. S. 275, 12 Sup. Ct. 
443, 450, 36 L. Ed. 154), yet the investigations preceding were so Informing 
that this final step was not a long one, and the patent must be eonfined to> 
the resOlts obtained by the use of oil within the proportions often described; 
in the testimony and in the claims of the patent as 'critlcal proportions,'' 
'amounting to a fraction of 1 per cent, on the ore.' " 
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Amounting to a fraction of 1 per cent, on the ore is very far from. 
saying amounting to e-very fraction of 1 per cent, on the ore. A frac- 
tion is one thing; every fraction is a very différent tliing. It is ob- 
vions, we think, tiiat if the Suprême Court had meant to extend the 
scope of claims 1, 2, 3, 5, 6, 7, and 12 of the patent to 1 per cent, of 
oil on the ore, as is hère contended by the appellees, it would not hâve 
said anything about any fraction of 1 per cent. — certainly there would 
hâve been no necessity for doing so, and certainly the use of such spé- 
cifie language as it employed without a purpose cannot be justly im- 
puted to that great tribunal. That the "critical proportions" "amount- 
ing to a fraction of 1 per cent, on the ore," so protected by the Suprême 
Court in its décision, does not include ei'ery fraction of 1 per cent, on 
the ore, is, we think, very clearly shown by the same opinion, where, 
after describing the prior state of the art, the court said: 

"Into this fleld of investigation at this state of its development came tlie 
patentées of the patent in suit. They were experienced metallurglsts of 
London, of inventive genius and with iinancial rcsources, and tliey entered upou 
an investigation of tlie processes of oil concentration of ores, wliich was con- 
tinued tlirougli several years, and consisted of a very extended séries of ex- 
periments, in wiiicii tlie quantities of oil, of water, and of aeid used, and the 
extent and eharacter of the agitation of the mass under treatment resorted 
to, were varied to an almost unparalleled extent as to eacli factor, and the 
results were carefully tahulated and interpreted. It was while pursuing a 
comprehensive investigation of this eharacter, having, as the évidence shows, 
the spécial purpose in mind at the time to trace the efCect on the results of 
the proeess of a réduction to the vanishing point of the quantity of oil used, 
that the dîscovery embodied in the patent in suit was made. The experiment- 
ers were working on the Cattermole 'métal sinking proeess' as a basis, when 
it was discovered tliat the granitlation on which the proeess depended prac- 
tically ceased when the oleic aeld (oil) was reduced to about five-tenths of 1 
per cent, 'on the ore.' It was observed, however, that, as the amount of 
oleic aeid was further reduced and the granulation dimlnished, there was an 
inerease in the amount of 'float froth' which collected on the surface of the 
mass, and that the production of this froth reaehed its maximum when 
about one-tenth of 1 per cent., or slightly less, 'on the ore,' of oleic aeid was 
used. This froth, on collection, was found to consist of air bubbles, modified 
by the présence of the minute amount of oil used, and holding in mechanical 
suspension between 70 per cent, and 80 per cent, of the total minerai content 
of the mass treated. It was promptly recognized by the patentées that this 
froth was not due to the libération of gas in the mass treated by the action 
of the dilute aeid used, and its formation was at once attributed in large part 
to tne présence of the air introduced into the mixture by the agitation, which 
had been resorted to, to mix the oil with the partieles of cnished ore, which 
air, in bubbles, attaehed itself to the minerai partieles, slightly eoated as they 
were with what was necessarily an infinitésimal amount of oil, and floated 
them to the surface. The extent of the agitation of the mass had been in- 
ereased as the experiments proeeeded, until the 'séries of Gabbett mixers, 
fltted with the usual bafHes, were speeded at from 1,000 to 1,100 révolutions 
I)er minute.' A eareful considération of the record In this easo convinces us 
that the facts with respect to the proeess of the patent in suit are not over- 
stated by the plaintift's' witness, Adolf Llebman, au expert of leaming and 
expérience, vi'hen he says in substance: 'The présent invention differs essen- 
tially from ail previous results. It is true that oil is one of the substances 
used, but it is used in quantities much sm aller than was ever heard of, and 
It produces a resuit never obtained before. The minerais are obtained in a 
froth of a peculiar eharacter, consisting of air bubbles which in their coverins 
film hâve the minerais imhedded in such manner that they form a complet:' 
siu'face ail over the bubbles. A reniarkable fact with regard to this froth i.-; 
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that, allhough the very slight and ensily destructible air bubbles are covered 
with a heavy minerai, yet the froth Is stable and utterly dltï'erent from any 
froth known before, being so permanent In character that I bave personally 
seen it stand for 24 hours wlthout any change having taken place. The 
slmplicity of the opération, as eompared with the prior attempts, Is startllng. 
AU that has to be done is to add a minute quantity of oll to the pulp, t» 
which acid may or may not be added, agltate for from 2% to 10 minutes, 
and then after a few seconds coUect from the surface tbe froth, which will 
contain a large percentage of the minerais présent in the ore.' It is not 
necessary for us to go into a detailed examination of the process in suit to 
distlnguish it from tbe processes of the patents relied on as anticipations, 
convinced as we are that the small amount of oll used malles it clear that 
the lifting force which scpai'ates the metallio particles of the pulp from the 
other substances of it is not to be found principally in the buoyancy of the 
oil used, as was the case in prior processes, but that this force is to be 
found, chiefly, in the buoyancy of the air bubbles intr<iduced into the mix- 
ture by an agitation greater than and différent from that which had been 
resorted to before, and that this advance on the prior art and the resulting 
froth concentrate so différent from the prodnct of other processes make of 
it a patentable discovery as new and original as it has proved useful and 
cconomical." 

Nothing, it seems to us, can be clearer from the foregoing quota- 
tiens from the opinion of the Suprême Court than that it did not in- 
tend to extend the monopoly of the patent in suit to the use of 1 per 
cent, of oil on the ore; for it, in effect. thereby distinctly déclares and 
adjudges that the discovery of the appellee "experimenters" only rose to 
the dignity of invention when they ascertained that the desired results 
could be and were obtained by the use of five-tenths (one-half) of 1 
per cent, of oil on the ore, writh still better results as the quantity was 
reduced, to the vanishing point at less than one-tenth of 1 per cent. 
The quantity of oil that gave birth to the invention — five-tenths (one- 
half) of 1 per cent, on the ore (at which point no more granulation ex- 
ists) — to the lesser and extrême hmit of the minute quantity (less than 
one-tenth of 1 per cent.) at which the desired resuit ceases are the "crit- 
ical proportions" "amounting to a (Italie ours) fraction of 1 per cent, 
on the ore," to which the appellees' patent is "confined" by the Suprême 
Court, as we understand its opinion. 

And that is just what appears from the présent record was the con- 
tention of the présent appellees before the Suprême Court on the ar- 
gument of their appeal from the judgment of this court holding that 
there was no invention in what they did ; for it is undisputed that on 
the argument of that appeal this colloquy occurred between two of the 
justices and two of the attorneys for the then appellants and the prés- 
ent appellees: 

"Mr. Justice McKeynolds: I would llke to ask you when in this process 
of reducing oil your invention came into existence. 

"Mr. Kenyon: At about one-half of 1 per cent, of oll. 

"Mr. Justice McReynolds: Before you got to the one-half of 1 per cent, did 
you havo any invention? 

"Mr. Kenyon: We v^'ere passing from the région of Cattermole, which was a 
distinct — 

"Mr. Justice McReynolds: I want to know when your Invention came into 
existence. 

"Mr. Kenyon: This invention was not reached, I should say from those 
figures, until about 0.5 — that is one-half of 1 per cent. — of oil was reached. 



246 250 FEDERAL BEPOETEK 

"Mr. Justice McReynolds: At 1 per cent, you had no Inventlonï 

"Mr. Kenyon: No. 

"Mr. Justice McReynolds: At one-balf ot 1 per cent, you did hâve inventlonï 

"Mr. Kenyon: It began to corne ; remote, but it began to corne. At 0.3 of 1 
per cent, the flow vastly Increased. At 0.1 of 1 per cent, tbe flow again 
vastly increased. 

"Mr. Justice McKeynolds: When this flow is more than one-lialf ol 1 per 
cent, of oll it does net infringeî 

"Mr. Kenyon: It does not tnfringe. 

"Mr. Justice Pitney: Wtiat bave you to say in answer to vs'hat Mr. Scott 
said tbe other day, to the efEect that 1.8 per cent., or perhaps more, of oïl 
would give the same resuit with increased agitation? 

"Mr. Williams: Absolutely no. 

"Mr. Kenyon: It would not. 

"Mr. Justice Pitney: I understood him to say so yesterday, and I supposed 
there was something in the record to justify it. 

"Mr. Kenyon: Nothing; that wUl be a part of my argument" 

It results, from the views above expressed and from the similar ones 
expressed in the concurring opinion of Judge HUNT, that the decree 
appealed from must be and is reversed, and the case remanded, with 
directions to the court below to so modify its decree as to accord with 
the opinions of the majority of this court — ^the appellant to recover its 
costs on this appeal. 

HUNT, Circuit Judge (concurring). I will briefly state the ground 
upon which my concurrence rests : 

The Suprême Court, in sustaining the claims, carefuUy noted those 
which were limited to a fraction of 1 per cent,, and the décision ex- 
pHcitly confined the patent to the results obtained by the use of oit 
within the proportions often described in the testimony and in the 
claims. Claims 1, 2, and 3 use the language, "amounting to a fraction, 
of 1 per cent, on the ore." Claims 5, 6, and 7 express amounts, per- 
centages on the ore. Claim 12 uses the words of limitation, "amount- 
ing to a fraction of 1 per cent, of oil on the ore." Claims 9, 10, and 
11 make no référence to a fraction of 1 per cent., but do contain the 
words, "a small quantity of oil." 

The essence of the invention was in the use of this extremely small' 
fraction of 1 per cent., and the Suprême Court, while sustaining the 
fraction of 1 per cent, claims, held invalid the small quantity claims, 
9, 10, 11, because they were too broad. No monopoly could be given 
on the use of a small quantity of oil for that was old. It was new,, 
however, to avoid the use of larger quantities. The patent must be 
confined to the use of critical proportions. Now, keeping in mind that 
by the décision the court has limited the invention to the critical pro- 
portions often described by the testimony and in the claims, we natural- 
ly ask: What are the critical proportions described in the spécifica- 
tions ? Page 1, line 79, of the spécification says : 

"To this is added a very small proportion of oleic acid (say from 0.02 per 
cent to 0.5 per cent on the weight of the ore)." 

And on line 96 we hâve : 

"The minimum amount of oleic acid which can be used to eftect the flotatlon. 
of the minerai in the form of froth may be under 0.1 per cent of the ore, but. 
tbis proportion has been found suitable and economicaL" 
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We thus hâve given to us one-half of 1 per cent, or less as the crit- 
ical proportion described — preferably one-tenth of 1 per cent, is to be 
used. 

We also ask : What is the évidence wherein there is of ten described 
the "critical proportion"? A summary of it is that it is very nearly 
one-tenth of 1 per cent, or two-tenths of J. per cent, as may be required 
for particular ore. AU through the évidence it appears that minute 
and critical amounts of oil are to be used as necessary to make the pro- 
cess successful. From one pound of oil to the ton of ore (five-hun- 
di-edths of 1 per cent.) to four pounds per ton (two-tenths of 1 per 
cent.) were the limits in practical work as stated by witnesses. 

Again, when counsel had the coUoquy (quoted in the opinion of 
Judge ROSS) with the Suprême Court, the guiding thought évident 
in the mind of the inquiring justices was to stamp précision upon the 
point when invention in the process began to appear. With apparent 
definite purpose of meeting the interrogatories, plaintifï told the court 
that "invention" began to come when in the descending uses of per- 
centages of oil as small a quantity as five-tenths of 1 per cent, was used, 
and was first présent when three and two-tenths of 1 per cent, was 
used. Of course, a court should cautiously consider a response often 
quickly made by counsel in answer to questions put from the bench 
lest an injustice may foUow by attaching undue weight to an isolated 
argumentative answer. But in this matter we are earnestly trying. to 
gather the scope and accurate meaning of the expressed thought of the 
court. We may therefore refer to the fact that the exact position of 
tlie plaintiff as to the invention was called for, not once, but twice, 
not generally, nor indirectly, but positively, simply and unequivocally. 
Hence, in the controversy as to the true interprétation of the opinion 
the questions put and answers given may be fairly resorted to, not as 
conclusive at ail, but as aids toward a better understanding of the 
statement of the limitations of the claims of the patent and of the 
définition of the invention included in its language. 

Nor do I think there is ground for saying that discrimination was 
had between known oils — whether vegetable, minerai, or animal. To 
oily liquids which hâve a "preferential affinity to metalliferous mat- 
ter" must the plaintiffs be held, and in using kérosène or fuel oil de- 
fendants are but employing oils which the patents authorize the use of -, 
and when défendants use proportions beyond the critical ones of oil — 
not oleic acid, but other oils — they are not infringing. Oils doubtless 
vary in being adaptable for use. Some will probably secure more froth 
than others, and oil formulée may in their ingrédients dépend upon 
the particular ore to be treated and upon the économie relationship to 
the problem under solution. But the froth developed in using the 
minute quantities of oil is, I think, essentially of a character like the 
froth shown when différent quantities of oil are used — the différence 
being largely by reason of a spécial quantity or kind of oil or the spécial 
extent of the agitation applied. The experiments made before us prove 
this. 

In the Cattermole process the froth was held to be distinguishable 
from the froth produced in the patented process of the critical pro- 
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portion of oil by the fact that certain remarkable and great results corne 
from tlie use of the critical proportion which were not obtained when 
the quantity used in the Cattermole process was employed. By using 
the critical proportion of oil as defined, patentées get the maximum 
froth. They hâve discovered a process — ^^not a froth — and the process 
is limited to the use of oil in the specified critical proportion. 

The sequel of thèse views is that, inasmuch as défendants keep out 
of the limits made for the plaintiff by the décision of the Suprême 
Court by using more than the critical proportion, they do not use plain- 
tiflf's process. 

MORROW, Circuit Judge (concurring in part and dissenting in 
part). I concur in the opinion of the majority of the court that the 
decree should be reversed, but I do not concur in the direction that the 
bill be dismissed. I am of opinion that the use of an oil or oily liquid 
in défendants' séparation process in a quantity not amounting to more 
than a fraction of 1 per cent, on the ore is within the express terms 
of claims 1, 2, 3, and 12 of plaintiffs' patent, and is an infringement 
of such patent. But I am of opinion that the use of oil or oily liquid 
in a quantity amounting to more than a fraction of 1 per cent, on the 
ore is not within the terms of claims 1, 2, 3, and 12, and is therefore 
not an infringement upon plaintiffs' process, and that a decree should 
be entered accordingly. 

The direction of the Suprême Court in Minerai Séparation, Ltd., v. 
Hyde, 242 U. S. 261, 37 Sup. Ct. 82, 61 h. Ed. 286, is that : 

"The patent must be confined to the results obtained by the use of oil with- 
in the proportions often described in the testimony and in the daims oi" 
the patent as crlticai proportions, amounting to a fraction of 1 per cent, on 
the ore." 

The term "critical proportions" is not used in the claims of the pat- 
ent, but such proportions were described in the testimony in the Hyde 
Case as the application of a small but exact quantity of oil to différent 
ores and always within the range of the treatment of "a fraction of 
1 per cent, on the ore," never to the treatment of différent ores within 
the range of "one-half of 1 per cent.," except in the use of oleic acid 
and that upon certain ores such as Broken Hill ores. The : application 
of the term "critical proportions" in the use of oil on ores generally 
within a range of "one-half of 1 per cent." was discovered by counsel 
for appellant in this case, and so far as appears from the record was 
revealed to the public for the first time in this court. 

The colloquy between Mr. Justice McReynolds and Mr. Kenyon,, 
counsel for appellant in the Suprême Court in the Hyde Case re- 
ferred to by Judge ROSS in his opinion related to the use of oleic 
acid on Broken Hill ores, concerning which I do not understand that 
there is any controversy. I think the direction of the Suprême Court 
that "the patent must be coniîned to the results obtained by the use 
of oil within the proportions * * * 'amounting to a fraction of 
1 per cent, on the ore,' " means just what it says, and that within such 
proportions the process described- in the patent is held by the Suprême 
Court to be a valid discovery protected by the spécifications and claims 
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numbered 1, 2, 3, and 12. The Suprême Court does not say that the 
patent niust be confined to the oleic acid claims (claims 5, 6, and 7), 
nor does it say that the other claims of the patent must be confined to 
the use of oil in the fraction mentioned in those claims. Had the Su- 
prême Court intended that the scope of the patent should be confined to 
the use of oil in the proportion not to exceed one-half of 1 per cent, 
on the ore, it would certainly hâve said so in so many words, and 
would not bave left it to be inferred that the patent must be confined 
to results obtained by the use of oil in such proportions as are limited 
in claims 5, 6, and 7. For what purpose does the court hold claims 1, 
2, 3, and 12 valid? Manifestly, because thèse claims provide for the 
use of oil in the proportions "amounting to a fraction of 1 per cent. 
on the ore" ; that is to say, upon ores generally. 

The spécifications mention the fact that the ores were not ail alike, 
and that difi^erent ores may require the use of différent proportions 
of oily material in order to secure the desired séparation of metallif- 
erous matter from the gangue by the production of a froth. The Su- 
prême Court commenting upon this variation in the requirements of 
the process said : 

"Such variation of treatment must be witliin the scope of the claims, and 
the certainty which the law re(iuires in patents is not s;reatcr than is reuson- 
able. having regard to their snbject-matter. The composition of ores varies 
intinitely, each one presenling its spécial problem, and it is obviously Impossi- 
ble to specify in a patent the précise treatment which would be most success- 
ful and economical in each case. The process is one for dealing wlth a 
large class of substances and the range of treatment within the terms of 
the claims, while leaving something to the skill of persons applying th(ï 
invention, is clearly sutficiently definite to guide those skilled in the art to 
its successful application, as the évidence abundantly shows." 

The use of oleic acid on Broken Hill ore was the oil and the ore of 
the discovery, and the proportion of the oil used is described in claims 
5, 6, and 7, but how about the use of other oils on other than Broken 
Hill ores? The proportions required for oleic acid on Broken Hill 
ores had been determined by actual tests, but other oils and other ores 
had not been fully tested and the application of the process niight re- 
quire a différent proportion of oily material upon a diflferent class of 
ores. To meet such a contingency, claims 1, 2, 3, and 12 call for the 
use of an oil or oily liquid "amounting to the fraction of 1 per cent, 
on the ore." Furthermore, in declaring claims 9, 10, and 11 invalid, 
the Suprême Court clearly did so because such claims were not con- 
fined to the use of oil "amounting to a fraction of 1 per cent, on the 
ore." The claim was for the use of "a small quantity of oil," which 
might be a quantity more than "a fraction of 1 per cent, on the ore." 

The validity of the other claims in controversy having been sustained 
upon their limitation of the use of oil within the proportion "amount- 
ing to a fraction of 1 per cent, on the ore," it followed that claims 9, 
10, and 11 were held invalid because they were not so confined, and 
were therefore too broad. The disclaimer accordingly disclaims from 
claims 9, 10, and 11 of the patent "any process of concentrating pow- 
dered ores, excepting where the results obtained are the results ob- 
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tained by the use of oil in a quantity amounting to a fraction of 1 
per cent, on the ore." Such language was strictly in accordance with 
the décision of the Suprême Court, and I think a sufficient rejection 
of the excess from the invention claimed, leaving the patent in the 
form limited by the opinion of the Suprême Court. 

With respect to the objection that the disclaimer was not filed in 
time, the mandate of the Suprême Court became effective January 
13, 1917, decreeing the patent to be invalid as to claims 9, 10, and 11, 
but valid as to the other claims in issue. On March 28, 1917, the 
plaintiffs filed their disclaimer, some time before the right to pétition 
for a rehearing in the Suprême Court had expired. Considering the 
importance of the procédure to be followed, the résidence of the pat- 
entées in another country, and the conséquent delay in communica- 
tion, the date of filing was not unreasonably delayed. 



MEOCANO, Limited, v. JOHN WANAMAKEE, NEW YORK. 
(Circuit Court of Appeals, Second Circuit. Marcli 24, 1918.) 

No. 40. 

1. Patents €=>327— Suit for Infeingement — Pbiob Adjudication. 

A decree for infriugement against a manufacturer is not concluslve 
upon a purcliaser in a pending suit against him, even thougli tlie manu- 
facturer is taking part in the défense. 

2. Appeal and Rkbor <S=>1175(7) — Appeal peom Inteblocutoey Obdeb — En- 

TBY or Final Deceee. 

If in any case an appellate court, on an appeal from an order granting 
a preliminary injunctiou, may enter a decree for complalnant on tlie 
merits, tlie power is limited to cases in which the court can see that 
the whole Issue can be disposed of at once, without injustice to the parties. 

Appeal from the District Court of the United States for the South- 
ern District of New Yoric. 

Suit in equity by Meccano, Limited, against John Wanamaker, New 
York. From an order granting a preliminary injunction, défendant 
appeals. On motion of complainant for decree on the merits. De- 
nied. 

This was a motion for a "décision on the merits of this cause*' by thi.s 
court under the following circunistauces: A suit was brought in the District 
Court for the Southern District of New ïork for an injunction for infringe- 
ment of a copyright, and of a patent, and for unl'air compétition in the manu- 
facture of a mechanical toy in absolute imitation of the plaiutifC's. The 
plaintifC applied for and got an injunction pendente lite (241 Fed. 133), from 
which the défendant appealed. That appeal is still pending undetermined in 
this court Meanwhile the plaiutifC had in the District Court re<iuired the 
défendant to answer certain interrogatories, by which It appeared that the 
défendant procured from one Wagner the toys which it sold in alleged un- 
fair compétition and in violation of the patent, and also the "manuals" which 
went with the toys and explained their uses, which are alleged to infringe 
the copyright. The interrogatories further showed tliat Wagner had agreed 
to hold the défendant harmless for any sales of the toys and manuals, and 
that in pursuance of that undertaking he had taken a share in the défense 

<g=»For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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irf this suit. WhilP. it did' not appear exactly what tlmt share waa, it may be 
assumed, for the purposes of the motion only, that Wapîner lias assumed the 
ehlef conduct of the case, and that the défendant remains only formally rep- 
re.«ented. 

The plalntlfif sued Wagner In Ohlo upon the three same causes of equity 
and obtalned a decree upon ail. I^ater an appeal was taken to the Circuit 
Court of Appeals for the Sixth Circuit, and the decree was afflnned except 
as to the patent, which was declared invalid, and which the plaintiff has 
now withdrawn from this suit. No final decree has been entered, and the 
Ohlo cause now stands for an accounting in the District Court. This motion 
Is upon the record in the Ohio suit, which is made a part of the moving pa- 
pers, and it présupposes that this court may pass a final decree for the plain- 
tiff upon the appeal from the injunctlon pendentc lite, upon the assumptlon 
that that record is a complète estoppel agalnst the défendant hère and leaves 
open no Issues for détermination between the parties. 

Reeve Lewis, of Washington, D. C, and C. A. L. Massie and Ralph 
L. Scott, both of New York City, for the motion. 
H. A. Toulmin, of Washington, D. C, opposed. 

Before ROGERS, Circuit Judge, and LEARNED HAND and 
MAYER, District Judges. 

LEARNED HAND, District Judge (after stating the facts as 
above). We pass the question of practice whether this court, under 
the doctrine of Mast, Foos & Co. v. Stover Mfg. Co., 177 U. S. 488, 20 
Sup. Ct. 708, 44 L. Ed. 856, may enter a decree for the plaintiff upon 
such an appeal as that now pending. Mast, Foos & Co. v. Stover Mfg. 
Co., supra, was a case where the bill was dismissed, and no case has 
so far held that the plaintiff could obtain an affirmative decree. As we 
think the motion must be denied upon the merits, we leave open the 
question whether the plaintiff may in any event so terminate the litiga- 
tion. 

We further disregard the objection that the Ohio decree is still 
only interlocutory, and therefore under gênerai principles cannot in 
any event constitute an estoppel. How far this rule may be changed 
when there has been a décision upon an appeal from such a decree, 
and the cause has been remanded to the district court, we do not say. 
The reason for the rule limiting the conclusiveness of interlocutory de- 
crees does not apply; i. e., that the decree still remains in gremio, since 
the District Court has no longer any power to modify so much as has 
been affirmed by the Circuit Court of Appeals. For the purposes of 
this motion, we may assume that, in so far as concerns the matters be- 
fore the Circuit Court of Appeals, the issues hâve been finally and 
conclusively determined. 

[1] Nor, again, do we consider how far the effect of that decree 
may be to entitle the plaintiff to an injunction against the défendant 
against selling any of the toys or manuals which it may buy from 
Wagner, rhis is a question which will arise upon the appeal from 
the injunction pendente lite, and need not dépend in any sensé upon the 
estoppel of the défendant by that decree. It might, for example, be 
held under an extension of the doctrine of Kessler v. Eldred, 206 U. 
S. 285, 27 Sup. Ct. 611, 51 L. Ed. 1065, that the purchase of toys and 
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manuals from Wagner, which he had been enjoined from selling, if not 
in actual contempt of that decree, was at least in dérogation of the 
plaintiff's rights established thereby, and thus a tort against it, re- 
gardless of the defendant's personal right to sell toys and manuals, if 
bought from others, or to manufacture them itself and sell them with- 
out the co-operation of Wagner. What we hâve before us is whether, 
conceding ail this, the plaintiff has established, or can establish, in the 
Ohio suit, any estoppel which will generally conclude the défendant up- 
on ail the issues raised between itself and the plaintifï by the pleadings 
in this suit. 

We think it clear that that decree cannot hâve any such effect, and 
Judge Ray so ruled in Van Epps v. International, etc., Co. (C. C.) 124 
Fed. 542. The cases which generally corne up are those in which in the 
first suit the manufacturer has intervened to protect the customer, and 
it has been held that the decree then entered will be a good estoppel in 
the second suit instituted against him individually. We may assume 
that Wagner's intervention hère is of such a kind as would create a 
good estoppel against him in any subséquent case. The case at bar, 
however, is exactly the reverse, and, unless ail the issues are the 
same in each case, we should not dispose of the suit in this summary 
manner. It is apparent that some of the issues are différent from those 
litigated in Ohio; they involve, not only the defendant's right to sell 
Wagner's toys and manuals, but any others which it may procure 
elsewhere. We hâve no right to assume, because the défendant allows 
Wagner to hâve the chief conduct of the défense, that it has abandoned 
ail rights, except that of getting the toys and manuals from him. 
While we do not hold that the decree is an estoppel, taken strictly, 
even as to those toys and manuals, we may even suppose that, Wagner 
having now intervened, it is such. Still it would mâke no différence 
in the resuit of this motion, unless the issues hère litigated were coex- 
tensive with the issues litigated in the Ohio suit. 

[2] At best the rule in Mast, Foos & Co. v. Stover Mfg. Co., supra, 
is limited to those cases in which the court can see that the whole is- 
sues can be disposed of at once without injustice to the parties. What- 
ever may be the resuit hère, it is apparent that the case involves more 
than can be so decided. 

The motion is denied. 
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PANTHER EUBBEB MFG. CO. v. I. T. S. RUBBER CO. 

(Circuit Court of Appeals, Slxth Circuit March 15, 1918.) 

No. 2962. 

Patents ©=328 — Infbihqemknt — Rtjbbeb Heel Attachment. 

ïhe Ferguson patent, No. 638,228, for a rubber heel attachment for boot 
and shoe heels, has for an essential élément and controUing feature a 
raised marginal portion on the upper side of the tip, leaving a substan- 
tlal dépression in the center. As so construed, held net intringed. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio; John H. Clarke, Judge. 

Suit in equity by the Panther Rubber Manuf acturing ' Company 
against the I. T. S. Rubber Company. Decree for défendant, and 
complainant appeals. Affirmed. 

For opinion below, see 234 Fed. 377. 

Hull, Smith, Brock & West, of Cleveland, Ohio (Hubert Hovvson 
and I. L. Broadwin, both of New York City, of counsel), for appel- 
ant. 

F. O. Richey, of Elyria, Ohio, and Charles A. Brown, of Chicago, 
111., for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and KILDITS, 
District Judge. 

PER CURIAM. Appellant, complainant below, charged the défend- 
ant, the appellee, with infringement of the Ferguson patent, No. 638,- 
228, granted December 5, 1899, for improvement in rubber heel at- 
tachments; this patent having been assigned before the commence- 
ment of this action to complainant. The défendant raised the usual 
issues of anticipation, prior use, and a déniai of validity of the Fergu- 
son patent and of infringement thereof. Interrogatories were allowed 
and answered on both sides, and thereupon the matter came before 
the court below on a motion for temporary injunction and upon de- 
fendant's motion to dismiss the bill. The District Court denied the 
motion for preliminary injunction, and dismissed the bill upon defend- 
ant's motion and the évidence before it. A mémorandum was filed, 
which indicates that the court below was of the opinion that no in- 
fringement was shown. 

Examining the record, exhibits, and affidavits, this court finds itself 
compelled to concur with the lower court. The issue, by pleading and 
interrogatories, was narrowed to claim No. 1 of the Ferguson patent, 
which reads: 

"A rubber heel attachment for boot and shoe heels, consisting of a heel sec- 
tion or body 1 molded to a concavo-convex form and provided with a raised 
marginal portion and openings therethrough, substantlally as specified." 

A reading of this claim upon the spécifications and drawings of the 
patent leaves no doubt that the "raised marginal portion" with which 
the lift is to be provided as an essential élément of claim 1 refers to 

^=:3For otlier cases see same topic & KElY-NUMBEia in ail Key-Numbered Dlgests & Indexes 
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-a margin on the upper side of the lift, left after the upper side by cut- 
ting away or in the opération of molding is provided with a substan- 
'dal dépression, which dépression, entirely inclosed by a raised portion 
when the lift is engaged to the heel by the ordinary fastening, efïects 
some adhésion through the povver of suction. We concur in the theory 
of the court below that the claim of the complainant that the centrally 
located shallow channels or scorings in the shape of a shield in the rub- 
ber heel manufactured by tlie défendant results in a raised marginal 
portion is "entirely fanciful and impossible." There is too much em- 
phasis placed upon the "raised marginal portion" in Ferguson's spécifi- 
cations, drawings, and claim to avoid the conclusion that that is an im- 
portant and controlling feature of his invention. The drawings indi- 
cate that the raised margin incloses a very distinct dépression, the depth 
of which is substantial. Upon the fact that the défendant, without de- 
pressing the upper surface of its lift, scores that surface with a shal- 
low and very slender channel in the gênerai outline of the lift itself, 
which channel incloses two lines of equally shallow and narrow scor- 
ings crossing each other at right angles, the whole forming a figure not 
unlike a shield with a cross, is predicated the claim of infringement. 
Not only are thèse two constructions very dissimilar in appearance, 
but it is not conceivable that defendant's scorings can perform the 
same functions claimed for complainant's dépression inclosed by the 
continuous "raised marginal portion." Complainant does indeed in- 
sist that Ferguson was original in bringing in the élément of a con- 
■cavo-convex lift, but the patent has no claim for that feature, except 
in combination with the élément of a "raised marginal portion." 

We find it unnecessary to pass upon the propriety of the practice, 
followed below, of considering the question of infringement upon mo- 
tion in advance of final hearing, for no conflict of fact was presented, 
no préjudice has resulted, and plaintifï desires the case disposed of on 
the présent appeal. 

The decree of the District Court is afiBrmed, with costs. 
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TEATHEREDGE KUBBEE CO. v. MILLER RUBBER CO. et al. 
(District Court, N. D. Oliio, E. D. June 26, 1917.) 

No. ass. 

1. Patents ®=>53 — Anticipation — Priob Use. 

Where the défendant In an Infringement suit relied on thc défense of 
anticipation, lie must show that the alleged prier use was more than mère 
expérimenta tioti. 

2. Patents <S=328 — Infringement — Disclosuee. 

The Willis and Félix patent, No. 1,045,234, for a process for rubber 
sponges, held invalid ; the disclosure oit the patent not being sufficient to 
enable one skilled in the art to manufacture sponges wlth commercial 
success. . 

In Equity. Suit by the Featheredge Rubber Company against the 
Miller Rubber Company and another. Decree for défendants. 

Fay, Oberlin & Fay, of Cleveland, Ohio, and Brown, Nissen & 
Sprinkle, of Chicago, 111. (Frank T. Brown and Arthur L. Sprinkle, 
both of Chicago, 111., and Jesse B. Fay, of Cleveland, Ohio, of counsel), 
for plaintiff. 

Melville Church and William F. Hall, both of Washington, D. C, 
for defendïints. 

KILLITS, District Judge. Our work has been too heavy since the 
submission of this case a few weeks ago to permit an extended analy- 
sis to be made by the court before vacation. We deem it sufficient if 
we présent at least the reasons impelling us to the conclusions reached. 
Counsel who are directly interested in the case are able to fiU in this 
skeleton mémorandum with the détail of fact and law necessary to 
make it complète. 

We do not think the référence to the Forster British patent of 1868 
suggests an anticipation of Willis and Félix, and so far as that référ- 
ence is concerned the défense fails. It is conceded that nothing prac- 
ticable came of the Forster invention ; the patent joining the crowded 
limbo of inutile grants. We feel compelled, from the very illuminafmg 
testimony of the witness Weber, to hold that the term "steam heater" 
does not necessarily or even probably refer ta a vulcanizer in which 
both the pressure and heat of steam are used, and we are inclined to 
agrée with Weber that the context and the resuit which Forster es- 
tablishes and was seeking suggest that he had in mind a vulcanizer in 
which the heat of steam only was used. 

Our considération of the patent in question leads to the conclusion 
that the crucial step in the process, the step in which, if at ail, invention 
abides, one which distinguishes this process and makes a decided ad- 
vance in the art, is the curing under steam pressure with a view of 
thereby preserving intact the walls of the cells f ormed by the expansion 
of the blowing material until they can be mechanically ruptured. We 
are convinced of the superiority of the product had through mechani- 
cally rupturing the cells over that attained by perforation thereof 
through the escape of expanding gases in the process of curing, and 

©3>For otUer cases see Bame topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe* 
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it is altogether in this considération tliat we proceed to' examine the 
patent and the défenses interposed. 

We are unable to find. either, that the défense of anticipation has 
been sustained by proof of the manufacture of rubber sponges by the 
Camp and Fauhless people, for the reason that the pressure of steam 
in the factory at Ashland seems to hâve been utilized to a very limited 
extent, if at ail, in the process of curing; at any rate, the proof does 
not support that clarity of judgment necessary to sustain défense of 
anticipation. 

[1] The balance of the first défense, that which dépends upon the 
work donc by the Goodrich Company, needs to be considered in connec- 
tion with the second défense, namely, that there is an insufficient dis- 
closure in the patent to enable one skilled in the art to follow the pro- 
cess. The évidence touching the work done in the Goodrich factory in 
1903 leads inevitably to the conclusion, as we view it, that the steps 
there taken were identically those of the claim (4) of the Willis and 
Félix grant, treated by counsel herein as typical. The testimony on 
cross-examination of plaintifï's owh witnesses left no doubt of this. 
Sponges were made by taking a rubber compound, curing it in an open 
steam vulcanizer under pressure substantially equal to that in the com- 
plainant's process, following by a mechanical breaking down through 
rollers and a trimming substantially identical with complainant's pro- 
cess. Indeed, if it could be established that the visit of patentée Félix 
to the Goodrich plant on another errand at the time that the sponges 
were being made in Akron had resulted in his gaining a knowkdge of 
the process then used, it seems that no one could say that it was there- 
after open to Félix to claim the process of his patent as his invention. 

That the Goodrich people made a physically successful sponge is con- 
clusively established by the testimony, and that it was actively put on 
the market is likevi^ise clear. We believe that the burden which the 
défendant carries of proving that this was something more than an ex- 
periment, thereafter abandoned by the Goodrich Company, has been 
amply sustained by the publication in the August, 1903, number of the 
Rulaber World, by the f acts that the Goodrich people sent out numerous 
samples, and solicited and received orders for a large number, and 
that they had had prepared 6,000 cartons for the product and circu- 
lât advertising matter therefor. Thèse activities were sufficient to car- 
ry the enterprise beyond the stage of experiment into the realm of 
business, and, if the Goodrich Company had continued thereafter to 
manufacture sponges by this process, it seems indisputable that com- 
plainant would hâve no case. 

Why did the Goodrich Company discontinue the manufacture ? Two 
explanations are ofïered : One was to the great variety of their prod- 
ucts it was a matter of little conséquence to add another, which it 
seems to us is rather insufficient; the other explanation is that given 
by the président of the company, and is one which gives rise to a curi- 
ons and rather disturbing conjecture. It is that the waste resulting 
from the manufacture was so great as to render the work unprofitable. 
But why the waste? It seems a fair inference that, while they made a 
practical, marketable sponge, they had not gone far enough in experi- 
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menting upon the compound to eliminate excessive waste ; the évidence 
leaving us with no other sufficient answer to the question. But they 
took a compound vi^hich answers precisely to the description of the pat- 
ent spécification under considération. They were extensive users of 
"raw rubber compound as commonly sold on the market." They 
made sponge rubber in large quantities for their own use and for other 
people. In other vifords, the évidence shows us very clearly that the 
Goodrich Company, skilled in the art of handhng' rubber compounded 
with blowing ingrédients and making a rubber product with a cellular 
structure, followed, step by step, so far as the patent under considéra- 
tion enhghtens one skilled in the art at ail as to the essential steps f rom 
the first, the process upon which Félix and Willis obtained the patent 
before us on an application filed four years later. FoUowing by antici- 
pation the disclosure of the Willis and Félix patent, the Goodrich 
Company failed to make a sponge that was commercially successful, 
because of excessive waste in manufacture, and this failure of the 
Goodrich people to make sponges to that degree of commercial success 
which seemed to them sufficient to justify continuing a product which 
gave so much promise as to cause them to actually place it upon the 
market is an answer to the query whether the patent contains a suffi- 
cient disclosure of the process. 

Why is not the court entirely warranted to assume from the évidence 
that, equivalently, the Goodrich operatives took "a raw rubber com- 
pound as commonly sold on the market," and "first thoroughly worked 
or niixed" it "in a manner well known," having theretofore "thorough- 
ly impregnated" it "with any of the well-known materials which are 
adapted to become gaseous upon the application of beat which is com- 
monly applied in curing rubber," and then, after "subjecting the com- 
pound to the direct action of steam under pressure, and after permit- 
ting the cooling and contraction of the resulting substance," broke 
"down the walls of the cells formed during the opération of curing, 
by subjecting it to the crushing action of closely confined roUs"? Who 
can say that skilled workmen of this great concern, acting in 1903 un- 
der the inspiration of the désire of Mr. Work to produce a product 
that would compete with the Russian sponge, and anxious to add an im- 
portant product to the manufactures of the company, could hâve more 
intelligently followed the process as disclosed by the Willis and Félix 
patent, had they had the patent before them, than they actually did 
proceed upon and follow the disclosure of that patent by anticipation? 

[2] This view of the transactions in Akron gives a great deal of 
point to the défense made secondly, that the spécifications of the patent 
are insufficient, in that there is no full disclosure of a workable com- 
pound or stock, or of a gas-f orming médium, which would produce the 
results claimed. And the feeling, which a considération of the expéri- 
ences in the Goodrich plant occasions, that there is something in this 
second défense, is emphasized by the trials which' witness Cutler, for 
the plaintifï, made upon compounds commonly sold in the market, and 
which resulted in many instances in the production of sponges which 
cannot be said to be merchantable. We are driven, theref ore, in con- 
templation of the activities at Akron and the expériences of Cutler, to 
2f)0 F.— 17 
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the conclusion that an essential élément of the process of making a tnar- 
ketable sponge economically, and consequently with commercial suc- 
cess, is a definite compound, at least definite as to the blowing and mod- 
erating materials which add the qualities to the rubber necessary to 
produce the peculiar required results, and that that élément is certainly 
not disclosed in this patent. Neither Mr. Palmer nor Mr. Cutler could 
be said to be anything less than a man more than ordinarily skilled in 
the art. The évidence shows that each of them was compelled to ad- 
mit in words, or by the logic of experiment, that the character of the 
compound is decidedly important ; that, in the language of Palmer, "it 
was necessary to possess more of the characteristics of the successful 
compound than of the unsuccessful." If there is a successful com- 
pound, important to be had, as Palmer seems to think, and as Cutler's 
expérience shows, then such is not disclosed in the patent before us, as 
it should hâve been. 

This does not mean that a compound should hâve been defîned so 
narrowly that équivalent chemicals and combinations might be used 
with impunity ; but it appears that success inheres, in some considéra- 
ble measure, in the use in the compound, besides blowing ingrédients, 
of an élément or éléments which work upon the consistency or native 
characteristics of the particular rubber stock employed and so modify 
the mass to be blown that the product desired may be reached. The 
spécifications could and should hâve been broadly amplified in this par- 
ticular; a generalization might hâve been employed. which would 
hâve broadly protected a step in the process which success demands 
should be taken, but of which the patent does not speak. 

We are forced, therefore, to conclude that the second défense is 
made, if, indeed, a défense of anticipation is not made, in the testimony 
relating to the work at Akron, and we are not prepared to say that 
that défense is insufficient. 

We do not deem it profitable to take time with the third défense. 
Clear proof, of course, would be necessary to establish it, and we can- 
not say that there is such proof hère. Besides, if there is, as we view 
it, a fatal omission in the disclosures, it would matter little what occa- 
sioned the lapse. It is likewise unnecessary to consider the fourth and 
fifth défenses, except we should say that the proof is not sufficiently 
conclusive to' make the défense of public use or abandonment by pat- 
entées, and that we are doubtful that an infringement is established in 
the testimony. 

There would be no doubt as to the question of infringement, were 
not the character of the compound used so important; for it appears 
that the important and controlling idea of the alleged invention by com- 
plainant's assignors, the idea which in practice brought success in the 
highest degree, is employed by the défendants, namely, the curing un- 
der steam pressure counteracting the pressure of the blowing ingrédi- 
ents. If, however, we may place dependence upon the expert testimo- 
ny of Dr. Harrison, and there is something persuasive in what he 
says, and find that there is an important new élément specially intro- 
duced into the compound used by défendants in the shape of water, 
whose office is to expand into steam at the proper point for a specially 
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successful resuit, and to counteract the steam pressure în the vulcan- 
izer, we are again involved with the important question wlaether it was 
not necessary that there should hâve been a more definite disclosure as 
to compound. It is certain that the défendants' process cornes within 
the broad Hnes of the typical claim. It is not so certain, however, that 
défendants infringe, if we read that claim in connection with the dis- 
closures, and find them insufficient for want of something definite as 
to the nature of "a successful compound." 
Decree may be entered for the défense. 



THE CITY or ERIE. 

THE BELGIUM. 

CLEVELAND & BUFFALO TRANSIT CO. v. GREAT LAKES S. S. CO. 

(District Court, N. D. Ohio, E. D. April 4, 1»18.) 

No. 2(381. 

1. Collision ®=3S6 — Négligence — Entry into Poet. 

A side-wheel steamer, wliich colllrted with a steam freisjliter Just in- 
side the main entrance of the Cleveland harbor, held eulpably négligent 
because of her rate of speed in entering the harbor, failure to govern her 
movements after giving two-blast whlstle signais In accordance with rule 
26 (Act Feb. 8, 1895, c. 64, § 1, 28 Stat. 649 [Comp. St. 1916, § 7936]), and 
failure to note and observe the movements and position of the freighter 
after giving tlie second two-blast signal. 

2. Collision <g=>76 — Disregard or Signals — Duty. 

If a steamer be approaching another vessel, wliich bas disregarded her 
signals or whose position or movements are imcertain, she is bound to 
stop until her course be ascertained with certainty. 

3. Collision «3=576 — Collision in Harbor — Liaiîility. 

A steamer, which failed to answer a second signal of an Incoming ves- 
sel and was maneuvered across the harbor entrance into the path of the 
incoming vessel, so that the two collided, held eulpably négligent; but 
tugs which towed the steamer from a river Into the harbor vvere not 
liable, the to-wllnes having parted before the maneuvers were begun, and 
before the second signal was given. 

4. Collision <@=j69 — Collision in Harbor — Vessel at Rest. 

ïhough a steamer dropped her anchor and went fuU speed ahead, in 
the course of her maneuvers to secure a position in a harbor where she 
could be coaled, such steamer, as to incoming sMpping, is not a vessel at 
anchor or at rest. 

5. Collision <S=144 — Damages — I^iability. 

Where tvi'o steamers collided, and both were at fault, the fault of each 
directly and proximately contributing to the collision, the damages 
should be divided. 

In Admiralty. Libel by the Cleveland & Buffalo Transit Compa- 
ny, a corporation, against the steamship Belgium, owned by the Great 
Lakes Steamship Company, and the steam tugs Dunkirk and Gillmore, 
owned by the Great Lakes Towing Company, a corporation, with a 
cross-libel by the Great L,akes Steamship Company against the City 
of Erie, owned by libelant. The City of Erie and the Belgium con- 

<g=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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demned, and the damages divided, and the tugs Dunkirk and Gillmore 
exonerated. 

Goulder, White & Garry, of Cleveland, Ohio, for libelant. 

Hoyt, 'Dustin, Kelley, McKeehan & Andrews, of Cleveland, Ohio, 
for respondent Great Lakes S. S. Co. 

Holding, Masten, Duncan & Leckie, of Cleveland, Ohio, for re- 
spondent Great Lakes Towing Co. 

WESTËNHAVER, District Judge. The City of Eric, owned by 
the libelant, the Cleveland & Buffalo Transit Company, was in collision 
September 7, 1916, at about 8:20 p. m., Eastern standard time, with 
the steamship Belgium, owned by the respondent, the Great Lakes 
Steamship Company, both vessels sustaining damage, the liability for 
which is the subject-matter of this controversy. The steam tugs Dun- 
kirk and Gillmore, owned by the Great Lakes Towing Company, are 
joined with the Belgium in this libel, they having had the Belgium in 
tow just prior to the collision, and are charged by the libelant with 
joint liability for the collision. 

The City of Erie is a side-wheel combination passenger and package 
freight steamer. Her length over ail is 524 feet, her extrême breadth 
at the paddle wheel is about 76 feet, her molded breadth is 44 feet, 
and her molded depth, 18 feet. She was at this time plying between 
Put-in-Bay and Cleveland, making daily round trips. The Belgium is 
a steam freighter, plying between Eake Erie and upper lake ports. 
Her length over ail is approximately 400 feet, her molded breadth 48 
feet, and her molded depth 28 feet. The Dunkirk and Gillmore are 
steam harbor towing tugs, with lengths between perpendiculars of 
approximately 68 and 71 feet, respectively. 

This collision occurred just inside the main harbor entrance at 
Cleveland. The exact place of collision is in dispute, but it was near 
the harbor entrance, a short distance east of the west end of the east 
arm of the breakwater, and net less than 250, nor more than 700, feet 
southward inside the breakwater wall. The width of the harbor en- 
trance between the east and west arms of the breakwall is 700 feet. 
Two arms or jetties, Connecting a short distance from the ends of the 
breakwalls, project outwardly into Eake Erie at an acute angle, the out- 
er ends of which are 1,000 feet distant from and in direct line with 
the ends of the two arms of the breakwall. Thèse outer ends are also 
700 feet in width, and constitute the outer entrance to the Cleveland 
harbor. Upon each end of the east and west arm of the breakwall, 
and upon each end of the projecting jetties, are pier lights. It was 
through thèse outer and inner harbor entrances that the City of Erie 
was coming on the occasion when the collision took place. Her cus- 
tomary inward course was to port after rounding the west end of the 
east arm of the breakwater, thence on a northeasterly course to her 
pier or slip at East Ninth street, about seven-eighths of a mile from the 
inner harbor entrance. 

The Belgium entered this harbor from the south, coming down the 
Cuyahoga river. She had been taken in tow by the tu2s Dunkirk and 
Gillmore at the Central Furnace, and towed out of the river, stern 
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first ; the Dunkirk being in the lead and the Gillmore f oUowing. This 
river entrance to the Cleveland harbor is through a channel 350 feet 
in width, with piers on each side thereof. On the north end of each 
pier is a pier light; the one on the west river pier being in line with 
the pier light on the east end of the west arm of the breakwater wall, 
and the one on the east pier being in direct line with the center of the 
channel of the main harbor entrance from Lake Erie. The north ends 
of thèse two piers are distant 1,350 feet from the breakwater wall. 

[1] On the occasion in question the Belgium, as she emerged from 
the river entrance, was winded around by the tugs, stern eastward, 
into a position parallel to the breakwater wall, at a distance from 
the north end of the river piers somewhat in dispute, and, when in 
this position, owing to the action of a considérable sea running in 
through the harbor entrance, both towlines were snapped. The sub- 
séquent movements of the Belgium are clearly established. She backed 
eastward far enough to clear the incoming sea, tlien went full speed 
ahead, fetching up on her anchor, the order to drop which was given 
immediately following the order "Full speed ahead." She was in this 
position, with a 20-fathom anchor chain leading astern, when the col- 
lision occurred. The exact position reached by her in the harbor while 
executing thèse movements is a question much in dispute. The Bel- 
gium contends that her bow was then approximately on a line drawn 
from the east river pier light to the pier light on the west end of the 
east arm of the breakwater, and approximately 700, certainly not less 
than 600, feet distant from the breakwater; whereas the Erie con- 
tends that the Belgium was farther to the east, and 250, certainly not 
more than 350, feet, distant from the breakwater. Counsel seem to 
regard the solution of this disputed question as controlling. 

On September 7, 1916, the City of Erie shortly before, or at the 
time she started to turn southwardly into the outer harbor entrance, 
perceived the Belgium coming eut of the Cuyahoga river. At first only 
her range light was seen, but shortly thereafter the sailing lights of the 
lead tug were discovered by the pilot and lookout of the Erie. They 
testify that they were uncertain whether the Belgium was actually 
coming out into the harbor, or was tying up at the Pittsburgh dock, just 
inside the river entrance, but shortly thereafter the situation cleared, 
80 that they perceived she was actually coming out. 

At this time, or shortly thereafter, the Erie gave a two-blast whistle 
signal, indicating that she was directing her course to port. Apparent- 
ly this signal was given about the time the tugs began to wind the Bel- 
gium around. The question is raised as to whether this two-blast 
signal was in fact given, it being contended on behalf of respondents 
that only one two-blast signal was given, and that one at a later time. 
The first two-blast signal seems not to hâve been heard by the crew of 
either tug, or by Captain Savage of the fuel lighter Pittsburgh, which 
was following the Belgium for the purpose of supplying her with fuel. 
It was, however, heard by Captain Geel and First Mate Little of the 
Belgium. The testimony of Geel is explicit that this signal was given 
when the Erie was some distance outside the outer harbor entrance, 
and at the time the tugs first began to wind the Belgium around. AU 
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the navigating officers of the Erie, a passenger named Smith, and a life 
guard, named Crapo, heard the signal, and testify as does Captain Geel. 
I find as a fact that this signal was given at the time and place stated 
by the navigating officers of the Erie. The exact location of the Erie at 
this time is also somewhat in dispute, but the weight of the testimony 
convinces me that she was then some distance beyond the outer harbor 
entrance, probably not less than a quarter of a mile therefrom. 

Receiving no answer, the Erie nevertheless continued on her course 
at fuU speed, without checking until abreast the outer harbor entrance, 
at which time her engine was checked to what is called "half speed" ; 
that is, from 26 révolutions to 9. This checking, the engineer and cap- 
tain say, should bring her down to half speed in three boat lengths, or 
approximately a distance of 1,000 feet. This checking, it will be noted, 
was not farther than 1,250 feet from the point where the Erie contends 
the collision occurred. 

Shortly after checking the Erie again blew a two-blast whistle signal, 
to which she received no response. She nevertheless continued on her 
course without stopping or reversing her engine. She had veered 
somewhat to the west of the center line of the harbor entrance in or- 
der to swing more easily around the west end of the east arm of the 
breakwall, and her wheel was at some point in the entrance put hard 
astarboard for this purpose. This maneuver was begun either sooner 
than was necessary, or the response of the Erie to her wheel was quick- 
er than had been anticipated. As a resuit, her navigating officers per- 
ceived when the Erie was within 50 feet of the breakwall that she 
might not clear the breakwall, whereupon her wheel was eased oiï to 
check lier swing to port, and later âgain put hard astarboard. 

Her navigating officers testify that her pilot house was abreast of 
the pier light when the second maneuver was started, and that the Erie 
swung around the west end of the east arm of the breakwall very close 
thereto, some saying as close as 20 feet. Immediately thereafter, and 
while this swinging was in progress, the Erie's captain, pilot, and look- 
out became aware that a colHsion with the Belgium was imminent, and 
immediately gave an order to stop and reverse, which order was 
promptly executed. It was then, however, too late to avoid a collision. 
The Erie collided at about 10 feet from her bow with the starboard 
quarter of the Belgium. The stanchions and upper superstructure of 
the Erie were swept away back almost to the paddle wheel, and the 
guard of the paddle wheel was raked by the Belgium before the Erie 
came to a stop. She paused for a few moments only, and then con- 
tinued to her pier at East Ninth street. 

The culpable fault of the Erie is predicated on the rate of speed 
maintained and the misjudgment and miscalculation of her navigating 
officers of the effect of her turning movements, and their failure to 
note and observe the position and movements of the Belgium after 
giving the two signais. It is urged that the speed maintained, coming 
into a restricted and crowded harbor, was highly négligent, if not reck- 
Iêss ; that the Erie not receiving any response to her two signais, should 
hâve stopped, and, if need be, reversed, until the situation cleared up; 
that her navigating officers failed to observe the movements and posi- 
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tion of the Belgium, but negligently assumed from their observations 
that the Erie had ample room to swing to port and continue on her 
customary course between the Belgium and the east breakwater wall 
without exercising ordinary care to make sure that thèse movements 
could be saf ely executed. 

The Erie's rate of speed is disputed. The witnesses called for the 
Belgium and tugs place her speed at the time of the collision as high 
as 12 to 15 miles an hour. The witness Crapo, not attached to either 
vessel, but a Hfe guard officer, occupying a lookout post on the north 
end of the west river pier, 350 feet south therefrom, and in a good 
position to observe the movements of both vessels, testifies that her 
speed was 12 miles an hour. The Erie officers admit that her full speed 
was 17 to 18 miles an hour, and that this speed was maintained until 
she was checked down abreast the outer harbor entrance, as already 
stated. The effect of this checking should hâve reduced her speed to 
8 or 9 miles an hour at the time of the collision, and such is their testi- 
mony. In exténuation of the alleged fault in maintaining this rate of 
speed, and also in not slowing down and stopping or reversing, when 
no answer was received to her two-blast signais, they urge that weather 
and other conditions required the maintenance of this rate for safety. 

I find from the évidence that the Erie's rate of speed was higher than 
is contended on her behalf, certainly not less than 10, probably as high 
as 12, miles an hour, at the time she reversed. Her log for this trip, 
shows an average rate of speed from Cedar Point to the place of col- 
lision of approximately 20 miles. This speed was not checked until 
some 1,200 to 1,500 feet distant from the point of collision, and on the 
admission of the Erie's navigating officers, it would require three boat 
lengths, or approximately 1,000 feet, to reduce her speed one-half. 
Furthermore, on this trip from Cedar Point to Cleveland a severe 
northwest storm had been raging. The wind, shortly prior to the time 
in question, had shifted from the northwest to the southwest, but the 
storm had developed a considérable sea, which continued to roll in 
from the northwest directly through the harbor entrance. The tenden- 
cy of this sea would be against a rapid checking of speed. The finding, 
therefore, of not less than 10 to 12 miles an hour is in accord with the 
great weight of the évidence. 

I also find that the Erie's contention that it was necessary, in view of 
weather conditions, to maintain this speed through the harbor entrance 
for purposes of steerage and safety, is not sustained by the évidence. 
In my opinion, no sufficient reason exists why the Erie should not hâve 
checked her speed to 4 miles an hour, upon receiving no answer to her 
signais, or, in the middle of the outer harbor, could not hâve stopped 
and reversed. She could, by checking to 4 miles an hour and holding 
her head slightly up to the wind, hâve corne in at 4 miles an hour under 
entire control and with perfect safety. The évidence of Captain Mur- 
ray, an experienced seaman, to this effect, is convincing, and the more 
or less guarded and qualified opinions to the contrary, expressed by 
the Erie's captain and by Captain McAlpin, do not, in my opinion, call 
for a différent conclusion. 

The Erie was behind her usual schedule. Ordinarily she arrived 
at 8 to 8 :10 p. m. She was carrying passengers and f reight to be trans- 
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ferred at the East Ninth street pier to the Buffalo boat, which was due 
to sail at 9 p. m. Her practice had been to swing to port without 
checking to a low rate of speed, as she did that evening, and direct her 
course diagonally in a northeastward direction to the Ninth street pier. 
Her navigating officers followed their usual custom. She was not en- 
deavoring to direct her course parallel to the east breakwater, as is 
contended, but in the usual course to her pier. This is further shown 
by the angle of colHsion, which ail agrée was approximately one of 45 
degrees. 

Apparently the navigating officers of the Erie paid little or no atten- 
tion to the movements or position of the Belgium after giving the sec- 
ond two-blast signal. At this time they say they were steering on the 
Belgium amidship, and that their course lay directly amidships the 
Belgium until shortly before the collision, at which time, as they tes- 
tify, the Belgium seemed to be moving astern, and her stern seemed to 
be moving northward towards the breakwater and closing the gap. 
Their testimony is significantly silent respecting any observations of 
the Belgium's movements after giving the two-blast signal until the 
movement eastward and northward of the stern of the Belgium be- 
came évident shortly before the moment of collision. 

It seems to me that, after giving the second two-blast signal, they 
decided the situation was safe, and that the Erie might proceed on her 
usual course at her high rate of speed directly to the Ninth street pier. 
Their miscalculation was due, in my opinion, to the starboarding of 
the wheel too early in the first instance, thus getting so close to the 
end of the breakwall that she was obliged to ease the wheel and con- 
tinue farther into the harbor before completing the swing than was 
customary, and the high rate of speed, at ail times maintained, carried 
her on this course farther from the breakwall than otherwise would 
liave been donc. For the conséquences of this miscalculation the Erie 
is responsible. 

[2] Upon thèse facts my conclusion is that the Erie was guilty of 
culpable négligence, directly contributing to the collision — first, in the 
rate of speed maintained ; second, in failing to govern her movements 
after giving her two-blast signais in accordance with rule No. 26 ; and, 
third, in failing properly to note and observe the movements and posi- 
tion of the Belgium after the second two-blast signal. Thèse conclu- 
sions are amply supported by the f ollowing authorities : The Corsica, 
9 Wall. 630, 19 L. Ed. 804; The City of Paris, 9 Wall. 634, 19 L. Ed. 
751 : The Syracuse, 9 Wall. 672, 19 L. Ed. 783; The Nevada, 106 U. 
S. 154, 1 Sup. Ct. 234, 27 L. Ed. 149; The New York, 175 U. S. 187. 
20 Sup. Ct. 67, 44 E. Ed. 126 ; Hawgood Transit Co. v. Mesaba Steam- 
ship Co., 166 Fed. 697, 92 C. C. A. 369. In The New York, supra, it is 
said: 

"Nothing is better settled than thiit, if a steamer be approaching anotlier 
vessel which bas dîsregarded her sif;iials, or whose iKJsitioii or movements are 
uncertain, she Is bound to stop until her course be ascertalned with certalnty." 

And further: 

"The lesson that steam vessels must stop their englnes In the présence of 
danger, or even of anticipated danger, is a liard one to learu ; but the fail- 
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lire to do so bas been the cause of the condemnation of so many vessels thr.t 
it vvouUl seem that thèse repeated admonitions must ultimately hâve some 
efCect. We cannot Inapress upon tlie masters of steam vessels too insistently 
tlie necessity of caution in passing or crossing the course o£ other vessels iu 
coustricted channels." 

[3-5] The conduct of the Belgium and the two tugs remains to be 
considered. On behalf of the Belgium it is urged that she was a ves- 
sel at anchor or at rest, and net under way, at the time the second two- 
blast signal was given, and was charged with no duty of answering, 
and, further, that her movements and final position left so much clear 
space for the Erie to pass on either side of her that her failure to an- 
swer or to maintain a lookout did not contribute directly to the colli- 
sion. On behalf of the tugs it is urged that when the towlines part- 
ed their liability for the Belgium's subséquent movements ended, that 
the duty of answering the second two-blast signal and maintaining 
thereafter a lookout and keeping away from the Erie was exclusively 
tipon the Belgium, and that the latter's subséquent maneuvers were 
entirely responsible for her part in causing the collision. 

The exact position of the Belgium when the towlines parted, with 
respect both to the breakwall and to the Erie's position when the sec- 
ond two-blast signal was given, becomes, therefore, vitally important. 
The Belgium, it clearly appears, passed out between the river piers at 
a speed of l^y-o to 2 miles an hour. Some witnesses place it lower and 
some higher, but the greater weight of the testimony requires this 
finding. The Belgium was brought out approximately in the center of 
the river channel, and, as soon as feasible, approximately when her 
pilot house was abreast with the river pier light, the tug Dunkirk be- 
gan winding her around, by puUing to the eastward ofï her port quar- 
ter. The Gillmore assisted this movement by pushing northwesterly 
across the Belgium's bow. The efïect of this opération was to retard 
the drift astern of the Belgium. It is testified, and I believe correctly, 
that her speed was thus reduced to not more than one mile an hour by 
this process of winding. The first two-blast whistle signal was given 
by the Erie at about the time this winding process began. The great 
weight of the testimony seems to agrée in this respect; certainly Cap- 
tain Geel and First Mate Little of the Belgium so agrée. 

This signal, as already stated, was not heard by any member of the 
crew of the Dunkirk or of the Gillmore, nor by Captain Savage of the 
fuel lighter Pittsburgh, which was following close behind the Belgium. 
The Erie was then well out beyond the outer entrance, and the wind was 
from the southwest, blowing 25 to 30 miles an hour. This distance, ve- 
locity, and direction of wind, the situation of the tug crews close to the 
water's surface, their préoccupation in the performance of immédiate 
duties, and the noise of the tugs' engines and machinery adequately 
and sufficiently explain their failure to hear the signal. It was, how- 
ever, heard by both the captain and first mate of the Belgium, and 
they also noted the failure of either tug to make a reply. The subsé- 
quent movements of the Belgium must be considered in the light of 
their knowledge. 

The exact position of the Belgium when the winding process was 
completed cannot be definitely fixed. Her length being 400 feet, she 
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must have been brought ont a sufficient distance to permit her to be 
winded around; but, on the other hand, this winding process began 
while a substantial part oi her was still in the river channel. The 
opération of the stern tug might naturally bring her stern closer to 
shore; but, again, the lighter Pittsburgh, a twin screw vessel, 165 feet 
in length, following her, passed through the open space to the west, 
and was, as her captain says, about 300 feet north and 100 feet west 
of the pier when the collision happened. The Belgium was probably 
not less than 400, nor more than 600 feet from the river piers when 
the towlines parted, and probably not less than 700 to 900 feet distant 
frdm the breakwàll. Her pilot house, at this time, was approximately 
on a line due north of the East River pier light, and her bow on a line 
with the center line of the river channel. That such was her position 
is also made évident by the fact of the parting of the towHne. The 
towline of the stern tug parted first, and that of the bow tug imme- 
diately thereafter. It is agreed that this was due to the rolling of the 
Belgium in the heavy sea after she had been brought parallel to the 
ends of the river piers and while the tugs were changing position to 
stop her further swing. She was therefore yet lying broadside to the 
sea rolling in through the outer entrance, and receiving its full force. 

The purpose of the Belgium at this time and prior thereto was to take 
on fuel from the lighter Pittsburgh under one or the other breakwalls. 
The duty of the tugs, aside from this matter of fueling, would have 
been fully performed after winding the Belgium around and throwing 
her head up to the wind a little farther than when the towlines parted. 
Neither the tugs nor the Belgium had any understanding respecting 
the place where fuel was to be taken on, except that ail knew it would 
be done in the harbor, and that it necessarily must be done under either 
the east or the west breakwàll. Evidently it was the intention of the 
tugs to take her under the east breakwàll, although this purpose had 
not been definitely declared when the towlines parted. Thereafter 
the Belgium was on her own resources. The towlines were her own, 
and it is not suggested that their breaking was due in any wise to any 
fault of the tugs. Captain Geel, it is true, testifies that the master of 
the Gillmore, when the towlines broke, called to him to back his en- 
gine ; but he admits that this was what he intended to do, and would 
have done, even without such a suggestion, and that this suggestion, 
if made, was not responsible for the subséquent navigation and move- 
ments of his vessel. 

I am of opinion that no such suggestion was made, and that ail move- 
ments of the tugs subséquent thereto were undertaken only for the 
purpose of returning the towlines to the Belgium. The responsibility 
for ail subséquent movements, including failure to answer the second 
two-blast signal, and to note and observe the movements of the Erie, 
and to navigate the Belgium in conformity therewith, is wholly upon 
the navigating officers of the Belgium. As already stated, the testi- 
mony is in accord that the second two-blast signal was given after the 
towlines broke, yet it seems not to have been heard by Captain Geel. 

Thereafter the Belgium proceeded to exécute this purpose, namely, 
to move astern far enough to get clear of the incoming sea and to get 
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into a good position under the east breakwall to take on fuel, and then, 
with her head to the wind, be able to pass out the harbor entrance 
into the lake. In accomplishing this the Belgium first backed astern 
for a period of time and for a distance which cannot be definitely fixed. 
It is certain, however, that she went astern far enoiigh to clear the 
incoming sea, and beyond it such a distance that her subséquent move- 
ment, full speed ahead until she fetched up on her anchor, did not put 
her head into the sea. She remained at anchor in this position after 
the collision until fuel was put aboard. In executing this movement 
astern, her bow dropped away to port. This was due, according to her 
oiScers, to the fact that the wind was against her starboard bow. It 
was also probably due in a greater degree to the effect of the sea com- 
ing in through the harbor entrance against her starboard bow, after 
her stern had passed out of the sea into calm water. It is undoubtedly 
true that her stern also, during this backing movement, went farther 
north and substantially doser to the east breakwall. Captain Geel, 
observing that this resuit was following, gave an order for full speed 
ahead, which order was promptly executed. At the same time he gave 
an order to drop anchor, which was expeditiously executed, but, ob- 
viously from the movements necessary to accomplish it, requii'ed a 
longer time than to exécute the order for full speed ahead. Twenty 
fathoms or 120 feet of anchor line were dropped, and the vessel had 
moved ahead and fetched up on that anchor line when the collision 
took place. The lake depth at low water in the harbor is only 21 
feet. She went ahead also on a port wheel, which would hâve a tend- 
ency of carrying her bow closer to the breakwall. It is probable that 
the net resuit of thèse movements would place her some distance closer 
to the breakwall than she was when the towlines parted. At the time 
of the collision her engines were working full speed ahead, and she 
was still carrying sailing lights, and not displaying anchor lights. The 
contention that she was a vessel at anchor, or at rest, and not under 
way, is contrary to the actual fact. 

Upon thèse facts my conclusion is that the tugs were not guilty of 
any culpable négligence directly contributing to the collision. Their 
fault, if any, is too remote. I am, however, of opinion that the Belgium 
was guilty of culpable négligence contributing directly to the collision. 
She paid no attention to the two-blast signais ; indeed, paid so little at- 
tention that she did not hear the last. She kept no lookout elther astern 
or forward during thèse maneuvers. She knew the Erie, or some 
steamer, was comi»g in, but took no précaution to observe how or 
where it was to pass her. Her navigating officers were in as good po- 
sition to observe what the Erie was doing, and were chargçd with as 
high a degree of care so to observe and to guard against possible dan- 
ger from her, as the Erie was to observe and guard against danger 
from the Belgium. Her navigating officers maneuvered her around" 
in thèse constricted waters, across the harbor entrance, into the path of 
an incoming steamer, apparently either oblivious or careless of ail pos- 
sible conséquences. It is no sufficient excuse to urge that the Erie was 
free to pass the Belgium's bow, for such was not the Belgium's posi- 
tion when her officers heard the first and should hâve heard the second 
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signal. It îs no sufficient excuse that more careful navigation of the 
Eric might hâve avoided an accident, notwithstanding the Belgium's 
négligence, by slipping through the clear space between the Belgium 
and the breakwall. Her officers cannot in this way be excused of the 
fault of crowding across the channel and course of an incoming steam- 
er, and crowding the navigable space of a steamer which had signaled 
her intention to take that course. 

It is not necessary to find that the Belgium was as close as 250 or 
350 feet from the breakwall at the time of the collision, nor that she 
was then moving eastward and her stem northward, closing in the 
gap. This movement had undoubtedly been suspended before the col- 
lision, probably before the Erie's officers became aware that a colli- 
sion was imminent. The Belgium could not, in my opinion, be exoner- 
ated, even if she were as far distant from the breakwall as 60O or 700 
feet, and, in my opinion, she was as close thereto as the lesser figure. 
The doctrine that, where one vessel's fault is clear, a mère suspicion 
that another is not free from fault is not sufficient to condemn the 
latter, has no application in this situation. The fault of both vessels is 
of the same kind and degree, and the fault of both contributed directly 
and proximately to the conséquences. Thèse conclusions are support- 
ed by the following authorities : Hawgood Transit Co. v. Mesaba 
Steamship Co., 166 Fed. 697, 92 C. C. A. 369; Pittsburg Steamship 
Co. v. Dtiluth Steamship Co., 222 Fed. 834, 138 C. C. A. 260; The 
Britannia, 153 U. S. 130, 143, 14 Sup. Ct. 795, 38 L. Ed. 660. 

My judgment is that both the Erie and the Belgium should be con- 
demned, and the damages divided, and that the tugs, the Dunkirk and 
the Gillmore, should be exonerated. 



ta re DANA BROS. 
(District CouU, S. D. Florida. Aprll 6, 191S.) 

1. Bankruptcy <®=5l40(i^) — Trustées — Rigiits of. 

Where a bankrupt, who had purchased flxtures under a retalned tltle 
contract, Joined to them other flxtures, tltle to which was in him, the 
trustée, the act of the banlcrupt, having been unauthorized, cannot sever the 
flxtures without paylng the seller such sum as would actually restore his 
flxtures to their original condition, and the amount to be paid cannot be 
computed by deducting from the secondhand value of the flxtures, if re- 
stored, their original value, less the expense of restoration, for that would 
work an injustice to the seller. 

2. Accession <@=3l — Title. 

In such case the seller did not acqulre title by accession to the flxtures 
jolned to those to which It had title. 

In Bankruptcy. In the matter of the bankruptcy of Dana Bros. On 
pétition to review an order of the référée. Pétition granted, and order 
amended. 

Whitaker, Himes & Whitaker, of Tampa, Fia., for petitioner. 
McMullen & Petteway, of Tampa, Fia., for trustée. 

<@:s>For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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CALL, District Judge. This cause cornes before me upon a pétition 
to review the order of the référée entered March 13, 1918. Sufficienf 
of the facts necessary to a décision of the questions at issue may be 
briefly stated as follows : 

On September 9, 1916, a set of store fixtures valued at $800 was 
purchased by the bankrupt on a retained title contract from H. M. 
Wade Manufacturing Company. Thèse fixtures were placed in a cer- 
tain store known as the Oriental Store. Thèse fixtures are referred to 
as fixtures No. 1. On April 1, 1917, certain other fixtures were pur- 
chased from the same party, of the value of $3,000, on a retained title 
contract, for a différent store building. Thèse are called the second 
fixtures. The testimony indicates that thèse respective fixtures were 
manufactured to fit a certain store space, and on receipt of them by 
the purchaser were installed in the store for which each set was intend- 
ed. Later the bankrupt had the fixtures from the Oriental Store re- 
moved to the store where the second fixtures had been installed, and 
connected with thèse second fixtures, so that the two sets constituted in 
reality but one set. To do this it was necessary to remove panels, 
molding, mirrors, etc., from the second set of fixtures, change posi- 
lions of parts, and substitute parts of the first set, and in some in- 
stances add new material. At or about the time of thèse changes and 
incorporation the bankrupt made the final payments on the first set of 
fixtures. 

Subséquent to this change the bankrupt went into bankruptcy, a trus- 
tée was duly appointed, and such trustée petitioned the référée for au- 
thority to take out the first set of fixtures and sell the same, relinquish- 
ing ail claim to the second set. The Wade Manufacturing Company 
contested the right of the trustée to do this, claiming that the bank- 
rupt, by bis unauthorized joining of the two sets of fixtures, and 
changes, etc., had made it impossible to separate the two sets without 
great damage to the second set, and by such joining had made of 
the two sets one set of fixtures, and, the title to the second set being ad- 
mittedly in it, the title to the first set had by the law of accession vested 
in it. The Wade Manufacturing Company prayed for alternative re- 
lief in the event the claim above noted was not sustained. A hearing 
was had by the référée on the pétition of the trustée, the answer to 
same of the Manufacturing Company, and évidence taken thereon, and 
on March 12, 1918, the référée made certain findings of fact from 
the évidence, and ordered the taking of further testimony to ascertain 
accurately the amount necessary to practically restore fixtures No. 2 
to the same state they were prior to the changes in the same made by 
the bankrupt, and that, upon the ascertaining of this amount, the péti- 
tion of the trustée be granted, upon his paying this amount to the 
Manufacturing Company. Thereupon additional testimony as to the 
damage donc to the fixtures No. 2, and the cost of materials, labor, 
etc., necessary to put said fixtures in their original condition, was tak- 
en, and on March 18, 1917, the référée made his findings and order 
granting the pétition of the trustée, upon his payment to the Manu- 
facturing Company of the sum of $262. On March 21, 1918, the Man- 
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ufacturing Company filed its pétition to review this last-mentioned 
order. 

[1] The testimony on the last hearing before the référée showed, 
and the référée so found, that it would require $714 to put fixtures No. 
2 back in the original condition as sold to the bankrupt, and in addi- 
tion to this the testimony showed there would be the cost of labor and 
freight on the material. The method of arriving at the amount of 
damage seems to hâve been about as foUows : The original value of 
the fixtures was $3,000; $714 necessary to place them in the original 
condition ; therefore the présent value of the fixtures is the difiference 
between the first value of the fixtures and cost of placing them back in 
original condition, to wit, $2,286; that the damage, therefore, is the 
différence between $2,286, their présent value, and the value of such 
fixtures when repaired, found by the référée at $2,548, as secondhand 
fixtures. The difficulty with this line of reasoning is that the évidence 
does not fix the value of the fixtures in a completed condition as sec- 
ondhand. And again hère was the property of the Manufacturing 
Company, damaged by the unauthorized act of the bankrupt, parts 
of it destroyed, and to be damaged by the removal of the added parts 
to such an extent that it would require $714 worth of material, not 
considering the cost of labor and freight, to put it back in its original 
condition. The trustée is to be allowed to make this séparation, and 
leave the property of the Manufacturing Company in t,his damaged 
condition, on the payment of $262. The trustée stands in the shoes of 
the bankrupt for ail purposes, except as provided in the amendment 
of the bankruptcy act. Certainly it would be inéquitable to permit this 
to be done by the bankrupt, and equally so by the trustée. 

[2] The Manufacturing Company contends that it bas acquired title 
to fixtures No. 1 by accession. I hâve investigated this contention. 
Upon the facts of this case, as disclosed in the testimony, I do not 
think the law applicable. The trustée should bave been required to pay 
the Manufacturing Company the amount shown by the testimony nec- 
essary to repair the damage done by the bankrupt in changing and at- 
taching fixtures No. 1, and by the trustée in detaching same. The tes- 
timony shO'Ws the amounts necessary to do this are $714 for material, 
$100 for labor, and about $50 freight. 

The pétition to review will be granted, and the order so amended 
that it will require the payment by the trustée to the Manufacturing 
Company of thèse amounts before detaching fixtures No. 1 from fix- 
tures No. 2, and that three days be allowed the trustée within which ta 
make his élection to do this, or deliver said fixtures as they now exist 
to the Manufacturing Company. 
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THE EDGAR F. CONE Y. 
(District Court, S. D. Florlda. April 15, 1918.) 

1. TOWAGE ©=>15(2) — LlABILITY OF TUG EVIDENCE. 

Where a lieavily loaded ligliter in tow capsized, évidence held insufH- 
cient to sliow tliat tlie fowboat was in fault. 

2. TowAGE <©=>11(,1) — Si'EEi) — Négligence. 

Wliere a ligliter in tow capsized, the rate of speed, whicli could not 
hâve exceeded three miles per liour, cauuot be deemed excessive, or in- 
dicating négligence on tlie part of tlie towboat. 

3. TowAOE <©=3l5(2) — Capsizing of Vessei. in Tow — Res Ipsa Loquitur. 

Wliere heavily loaded lighter in tow of a tug capsized at a time wlien 
the vessel was ijroceediug at a rate not in exeess of three miles an liour, 
and there was nothing to show négligence on the part of the tug, the 
doctrine of res ipsa loquitur does not apply, and will not support a re- 
eovery against the tug. 

In Admiralty. Libel by the Edwards Construction Company against 
the steam tug Edgar F. Coney; Philip Shore, claimant. Libel dis- 
missed. 

McKay, Withers & Phipps, of Tampa, Fia., for libelant. 
Whitaker, Himes & Whitaker, of Tampa, Fia., for claimant. 

CALL, District Judge. The libelant in this case hired the tug to tow 
a loaded lighter from a dock in Tampa to Point Pinellas. About 12 
o'clock on the night of January 9, 1914, the tug made fast to the light- 
er, which had been loaded with iron rods, iron pipe, certain goods, a 
hoisting engine, and an upright boiler by the libelants, and started on 
her voyage. In about three hours she had reached a point ofï Gadsden 
Point, some 12 or 14 miles from the point of departure, when the light- 
er turned over and the cargo went overboard. Some of it was lost en- 
tirely, and a portion salvaged. For the damage caused the libelant by 
the loss of goods and expenses of salvage of the lighter and the prop- 
erty saved, they seek by thèse proceedings to recover, on the ground 
that the lighter was overturned by the négligent manner in which it was 
towed. 

This négligence is denied in the answer, and it is further contended 
that the overturning of the lighter was due to the manner in which it 
was loaded, and due to the leakage into the lighter while being towed. 
After reviewing the testimony taken by the parties to maintain their 
différent contentions, I find that the facts material to a décision of the 
case may be concisely stated as f ollows : 

[1-3] The libelant, during the day of January 9th, chartered the 
Coney to tow the lighter from Tampa to Point Pinellas on Tampa Bay. 
That the libelant loaded the lighter with property, and in the night of 
January 9th, a little after 12 o'clock, the tug made fast to this lighter 
with a 300 foot tow line by a bridle, and commenced her voyage. The 
night was calm and starHt. Behind this lighter was another and 
smaller lighter, made fast at the rear corners by short lines about 4 
feet long, and behind this last lighter a motor towboat and several 

^s^For otlier cases see saroe toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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small boats were being towed. That everything went well until about 
3 o'clock in the morning of January lOth, when the lighter was dis- 
covered over to the starboard of the wake of the tug, and immediate- 
ly overturned. The captain of the tug, who was sitting aft of the pilot 
house watching the tow, saw the Hght hanging on the upright boiler 
turn over to starboard. This boiler and engine was loaded near the 
starboard corner of the h'ghter as she was being towed. The proof 
further shows that the lighter was net making water while at the dock 
being loaded, but according to the testimony of witnesses the strain 
of towing and piling up of water on the front of the lighter while be- 
ing towed will cause leakage in lighters otherwise tight when lying at 
a dock. The testimony also shows that this was a deck lighter, carry- 
ing ail cargo on the deck, and that it was heavily loaded, drawing some 
3% feet of water, with 12 to 18 inches freeboard. No one from the 
tug could see the lighter, but only the light on the upright boiler was 
visible. 

The cause of the overturning of the lighter is the main question to be 
deterrained. No one saw just how it occurred. The libelant contends 
that it was due to a sudden change of course of the tug. The only tes- 
timony upon which this claim could be based was that of a fireman, 
who had come up from the fire room of the tug a few moments before 
and was sitting on the rail, where he could watch his gauges, and the 
fact that the lighter was to the starboard of the tug's wake. The testi- 
mony of the fireman impresses me with little force, because at night 
it would be impossible for one sitting on the rail of the tug to tell 
whether the change of direction was due to the change of the course 
of the tug or the sheer of the tow, and in addition to this there is the 
positive testimony of the wheelman, an experienced man, to the con- 
trary ; nor would the position of the lighter, when seen by the witnesses, 
support this contention against the testimony of the wheelman, as it 
is abundantly shown by the testimony that lighters do take sheers for 
which no satisfying reason can be given. But, when water has accu- 
mulated in lighters, they are more liable to sheer than when free of 
water. 

I am unable from this testimony to find that the overturning of the 
lighter was due to the action of the wheelman. Nor do I think the 
évidence shows it was due to excessive speed at which the lighter was 
being towed. Taking the distance from Tampa when the overturning 
occurred, the time consumed in making that distance, and the force of 
the ebb current favoring the boat, the rate of travel through the water 
could not hâve exceeded 3 miles per hour, a speed not excessive, or in- 
dicating négligence on the part of the towboat. Nor do I think the tes- 
timony shows a case falling under the doctrine of res ipsa loqusur. 
If the proof does not establish négligence on the part of the towboat, 
the lîbelant cannot recover. In this case I do not find that the tug or 
tow was negligently managed, and therefore the libelant cannot re- 
cover in this proceeding. 

A decree will be entered, dismissing the libel, at the cost of the libel- 
ant. 
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PARTOLA MFG. CO. v. NORFOLK & W. RY. CO. 
(District Court, S. D. New York. July 2, 191S.) 

1. REifovAL OF Causes ©=112 — Kri'ECT— Objectio^^s to JtinisnicTiON'. 

AU jurisdlctional objections inuy lie inade utter reiuoval to tlie fédéral 
court of a cause begun in the state court. 

2. cori'okations 1®=='642(1) — fokeign coupokatioxs — "doixg busixess" in 

State. 

A foreign corporation wiileli had formerly niaintained an office in New 
York wliere it solicited business caunot be deenied "doing business" In 
that State during tlie period when it was dismantling tlie office and pre- 
paring to abandon the same, pursuaut to order of tlie United States Dl- 
rector General of Railroads. 

[Ed. Nr)te. — For otlier définitions, see Words and Phrases, First and 
Second Séries, Doing Business.] 

3. Corporations <®='642(4'72) — Foreign Corporations — "Doing Business" in 

SïATE. 

VVhere a Virginia railroad company which maintained no Unes lu New 
Yorli soUclted passenger and frelght business lu New Yorls, It was not 
thereby "doing business," as the solicitors merely sought to obtain busi- 
ness, recelved no money for freight, and issued no tlcl^^^ets for transporta- 
tion of passengers ; hence service of process on one of the compauy's New 
York solicitors would not glve the New Yorlc court jurisdiction. 

At Law. Action by the Partola Manufacturing Company against 
the Norfolk & Western Railway Company, begun in state court and re- 
moved to the fédéral court. On motion to set aside service of sum- 
mons for want of jurisdiction. Motion granted. 

The action Is at law to recover $3,511.01 brought against défendant by the 
transférée of a biU of lading calling for dellvery at New York City of a ship- 
ment of caustic soda consigned from SaltvlUe, Va., and alleged never to bave 
been dellvered. 

The summons and complalnt were served Aprll 2.5, 1918, upon Samuel M. 
Stevenson, gênerai Eastern agent of défendant company at No. 299 Broadway, 
New York City. 

Défendant has no railroad In the state of New York and bas never made 
application for authority to do business as a foreign corporation in New York 
nor designated any person for service there, under section 18 of the General 
Corporation Law of New York. 

As the question hère presented may corne up from time to time, I shall, for 
the convenience of counsel, quote somewhat fully from Mr. Stevenson's affida- 
vit so as to save counsel, having sirailar cases, the trouble of examlning the 
original papers on file. 

Mr. Stevenson states as follows: 

"The plalntifE above named deUvered to me copies of the summons and 
comjilaint In this action on the 25th day of AjjrU, 1918. At that time I was 
employed as 'manager' of an association of railway and steamship companies 
known as the Virginia, Tennessee & (Jeorgia Air Line, aud also known as the 
'Fast Freight Llne.' The faets in regard to thls association are, briefly, as 
follows: 

"The members of the as.sociation are: Clyde Steamship Company, Baltimore 
Steam Packet Company, New York, Philadelphia & Norfolk Railway Company, 
Merchants' & Miners' Transportation Company, Ncjrfolk & Western Railway 
Company, and Old Dominion Steamship Company. The association formerly 
maintained an office at No. 290 Broadway, N(>w York City. This office consist- 
ed of six rooms. On the door of the office there appeared the foUowing: 'Nor- 
folk & Western Railway Lines, Virginia, Tennessee & Georgia Air Llne, Old 
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Dominion Steamshlp Company, Cumberland Gap Despatch, Norfolk & Western 
I)es])Ktcli.' The association had on Its pay roll In this New York City office 
iiincte'jD persons: Fourteen nien and flve women. The worlv of the office con- 
fcilsted entirely in soliciting orders for the can-iage of freight in Interstate 
commerce over two or more Connecting liues of the association and arranging 
for the shipment of the same. A transaction typical of the vvork carried on 
wonld be as fnllows: An order would be obtained for the carriage of freight 
from New York City to some point in Virginia ; the association would blll the 
goods for shipment frorn New Yoi'k on the Old Dominion Steamship Company 
Une to Roanolce, or some other Virginia port, there to be transferred to the 
Norfolk & Western Railway Company and sent over its Une to the point of 
destination. AU raoïieys for the carriage of freight were received by tlie 
carriers themselves and were the charges publlshed by the several car- 
riers as requlred by section 6 of tlie act of Congress known as the act ta 
regulate commerce. No funds coUected for the carriage of freight were 
handled by the association, and the only funds of tlie association carried in 
the New York office were mone.vs to be used in paying the salaries of the 
employés and the office charges. Thèse funds were kept in a bank account in 
the name of the Virginia, Tennessee & Georgia Air Line, and not in the 
name of any of the members of the association. My dutles as manager of the 
New York office of the association consisted in the gênerai supervision of the 
work of soliciting orders for the carriage of freight and arranging for the 
shipment of the same as outllned above. Practically my entire tlme was oc- 
cupled in Virginia, Tennessee & Georgia Air Line Association work. 

"On said 25th day of April, 1918, I was also employed independently by 
the Norfolk & Western Railway Company as gênerai Eastern agent. The Nor- 
folk & Western Railway Company Is a corporation organlzed and existing 
under and by virtue of the laws of the state of Virginia, and not elsewhere, 
and bas its principal office in the city of Roanoke in the county of Roanoke, 
in said state of Virginia. Its line of railroad extends through or into the 
States of Virginia, West Virginia, Maryland, North Carolina, Kentucky, and 
Ohio, and not elsewhere. No part of its said Une of railroad is now or ever 
lias been loeated within the state of New York, and it opérâtes no engines 
or cars within the said state. Freiqht movlng over its said Une of railroad 
to a destination within the state of New York enters said state on railroad 
Unes which are owned and operated by other railroad companies. While 
any car owned by said Norfolk & Western Railway Company is being used or 
operated by such other railroad Company within the state of New York, such 
other railroad company pays to said Norfolk & Western Railway Company 
a per diem charge or rental for the use of such car, and such car while within 
the state of New York is operated exclusively by the carrier upon whose line 
of railroad it is, and ail of the freight nioneys earned by said car in the 
said state are retainod by the carrier there operatlng such car and no part 
of such freight charges is paid to the Norfolk & Western Railway Company. 
The eastern terminus of the Norfolk & Western Railway Company's said 
Une of railroad is Norfolk, Va. Its western termlni are Cincinnati and Co- 
lumbus, Ohio. Its northern terminus is Hagerstown, Md. Its southwestem 
termlni are Bristol and Norton, Va., and its southern termlni are Winston- 
Salem and Durham, N. C. The business of said Norfolk & Western Railway 
Company is and always bas been merely the transportation of freight and 
passengers over its said Une of railroad which Is and always has been lo- 
eated entirely outside of the said state of New York. 

"The said company occupied desk space in the office of the Virginia, Ten- 
nessee & Georgia Air Line Association and hired for my assistance one man 
and a stenographer. My work consisted in supervising the solicitation of 
orders for the carriage of freight over this Une solely within the States of 
Virginia, West Virginia, Maryland, North Carolina, Kentucky, and Ohio. The 
freight traffic managers of the Norfolk & Western Railway Company and of 
other railroad companies which hâve no railroad within the state of New 
York, and the freight managers of other companies which connected with 
them and hâve and operate rallroads within the said state, together fixed or 
establlshed through rates for the carriage of freight from points without to 
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points witliin the said state, and vice versa. The railroad vvhicli tirst recelved 
such freight by transportation was termed the 'initial road,' and It published 
such through rates, flled the same in accordance with the Interstate Com- 
merce Act, and distributed them among shippers. My duties and the duties 
of my assistant were to interview shippers of freight that nilght pass over 
said Norfolk & Western Railway Company's said Une of railroad and présent 
to them the advantages of shipping over that Une, at the same time quotiug 
them through rates on such freight. The shipper located within the state of 
New York would deliver the freight to the initial carrier in the said state 
and would receive from it a receipt for tlie goods to go to the desired destina- 
tion. Tlie Norfolk i& Western Railway Company had no facilities of any 
Ivind for receiving or storing freight lu said state and did not, in fact, re- 
ceive any freight in said state. Said Norfolk & Western Railway Company 
did not give the shipper any receipt for the freight which was to niove from 
within the said state and pass over its said Une of railroad, but the Nor- 
folk & Western Railway Company did give the shipper of freight originating 
on its said Une of railroad and to go to a destination within the said state 
of New York a tlirough bill of lading, and if the freight charge was prepaid 
said Norfolk & Western Railway Company recelved the full transportation 
charge and the same was later divided proportionately between the several 
carriers over whose Unes said freight passed to its said destination. The 
freight charge on freight moving from a point within to a point without the 
state of New York if prepaid was paid to the initial road or steamship Une 
or road or steamship Une which flrst recelved the freight for transportation. 
If the shipment of such freight was made 'coUect,' the freight charge was 
paid at the place of destination, and in eithcr case sucli total freight charge 
was later divided proportionately between the several carriers over whose 
Unes said freight passed to its said destination. Said Norfolk & Western 
Railway Company never coUected freight charges within the state of New 
York, and its said employés had no authority to and did not, in fact, make 
any contract for said Norfolk & Western Railway Company. Neither I nor my 
assistant as soliciting agents had anythiug whatever to do with transporta- 
tion over said Norfolk & Western Railway Company's Une of railroad and 
had no authority and did not, in fact, approve of the freight charges of said 
Company, nor did we corne in contact witli said freight. Bill s against said 
Norfolk & Western Railway Company were paid by said company's checks, 
coming direct from. its principal oflice in Roanoke, Va. The initial carrier or 
road which recelved the freight destined to go from a point within to a 
iwint without the state of New York and over said Norfolk & Western Rail- 
way Company's said Une of railroad did not allow or pay the said Com- 
pany any refund for freight so shipped and which had been obtained by the 
soliciting agents within the state of New York for said Norfollc & Western 
RaUway Company, and such initial carrier did not pay the Norfolk & Western 
Railway Company any portion of said soliciting agents' salaries, or of the 
rent of said Norfolk &. Western Railway Company's desk space in the office 
of the 'Fast Freight Line' Association, or other expense incident to the main- 
tenance of such soliciting agency. The only beneflt which was derived by 
said Norfolk & Western Railway Company from the services of its said 
agents was its charges for transporting freight or passengers over its said 
line of railroad. Orders for the shipment of freight only over the Norfolk 
& Western Railway Line were not nunierous. A negligible portion of my 
time was required in the supervision of the work. 

"The Norfolk & Western Railway Company also formerly maintained an 
ofilee at 1245 Broadway for the solicltation of passenger trattic over its line. 
On the door of this office, which consisted of one room, appeared the name 
'Norfolk & Western Railway Company.' A couple of desks and chairs made 
up the equipment of the 'ofHce.' The function of this passenger oflice was 
to furnish persons with information concerning rates and through sleeping 
car service and to solicit the carriage of passengers over the Norfolk & 
Western Lines. No tickets of any kind were sold by this ottice, except tickets 
for transportation on the Old Dominion Steamship Company's Lines, and, 
if an applicant wished a through rail ticket, the oflice bought the same from 
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the Pennsylvania or other Unes connected with the Norfolk & Western. One 
man and an assistant were ail that were needed to carry on the work of the 
office. 

"On said 25tli day of April, 1918, the Norfolk & Western Kailway Company 
was carrylng on no sollcitatlon of frelght orders within the city or state of 
New York. On or about the 15th day of December, 1917, in anticipation of 
the taking over of the rallroads by the United States govemment, we discon- 
tinued our freight actjvities within New York state, both the sollcitatlon for 
the Norfolk & Western Railway Company and for the Virginia, Tennessee & 
Georgla Air Line Association. The United States governnient took over the 
rallroads at noon December 28, 1917, pursuant to a proclamation of the Presi- 
d.ent, dated December 26, 1917. * * * At that time the work of windlng 
up the freight soliciting business of the New York office of the association and 
of the Norfolk & Western Road was in progress." 

In Mr. Stevenson's atlidavit it Is further stated that under date of March 
30, 1918, the United States Director General of Rallroads issued circular No. 
17, the effect of which was, among other tliings, to close offices maintained for 
the sollcitatlon of otf-line business. Défendant company on April 29, 1918, 
issued an order effective April 30, 1918, closing its off-line freight and passen- 
ger oflices in New York City and state. Mr. Stevenson further sets forth: 

"I myself, at the tlme the plaintiff above named delivered the said papers 
to me, was engaged on the 2r)th day of April, 1918, exclusively in the work 
incident to windlng up the affiairs of the said office of the association and of 
the Norfolk & Western Raihvay Company, and flve days thereafter both the 
freight and passenger offices of the Nortolk & AVestern Railway Company were 
physlcally closed, pursuant to the order above referred to. The passenger 
office contlnued opérations until said order became effective on April 30, 1918, 
but sollcitatlon had ceased and its activities consisted in furnishing the pub- 
lic, as was formerly done as part of the good wlU of soliciting, with Informa- 
tion concernlng rates and through service over the Norfolk & Western Line, 
and no sollcitatlon of passenger trafflc was being carrled on at the date the 
summons and complaint were left with me. The office equipment, furniture, 
etc., of the freight offices of the association and of the Norfolk & Western 
Railway Company hâve been sold and the offices hâve been closed slnce April 
30, 1918. Exceptlng as above stated, nothing was being done by the Norfolk 
& Western Railway Company in the state of New York on said 25th day of 
April, 1918, to the best of my knowledge, information, and belief." 

Other afiidavits are submitted substantlating Mr. Stevenson's affidavlt in 
respect of varions essential features. 

Arthur H. Masten, of New York City, Stanley M. Moffat, of Yon- 
kers, N. Y., and Théodore W. Reath, of Philadelphia, Pa. (E. Henry 
Lacombe, of New York City, of counsel), for the motion. 

Hovell, McChesney & Clarkson, of Brooklyn, N. Y. (Sidney A. 
Clarkson, of Brooklyn, N. Y., of counsel), opposed. 

MAYER, District Judge (after stating the facts as above). It is un- 
necessary to consider several points raised by both parties because the 
motion can be disposed of by determining whether or not défendant 
was, on April 25, 1918, doing business within the state of New York, 
in the sensé which would subject it tO' the jurisdiction of this court. 

[ 1 ] Although the cause was originally brought in the New York Su- 
prême Court and removed hère, it is now settled that ail jurisdictional 
objections may be made in this court after removal. Mechanical Ap- 
pliance Co. v. Castleman, 215 U. S. 437, 30 Sup. Ct. 125, 54 L. Ed. 
272; Toledo Railways, etc., Co. v. Hill, 244 U. S. 49, 37 Sup. Ct. 591, 
61 L. Ed. 982. 
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[2, 3] From the affidavits présentée! it seems to me that whatever in 
the way of "doing business" had theretofore gone on had ceased on 
April 25, 1918, as the resuit of the taking over of the railroads by the 
government. It may be well, however, to consider, in addition, wheth- 
er the acts of défendant constituted the much mooted "doing business." 
The solution of this question dépends practically upon the considéra- 
tion of the meaning and effect of a limited number of leading cases. 
The facts in this case seem to comc within the doctrine of Green v. Chi- 
cago, Burlington & Quincy Ry. Co., 205 U. S. 530, 27 Sup. Ct. 595, 
51 L. Ed. 916, which décision seems recently to hâve been reaffirmed 
in principle in Enterprise, etc., Railway Equipment Co. v. Norfolk & 

Western Ry. Co., 245 U. S. 631, 38 Sup. Ct. 64, 62 L. Ed. . In 

St. Louis Southwestern Ry. Co. v. Alexander, 227 U. S. 218, 33 Sup. 
Ct, 245, 57 L. Ed. 486, Ann. Cas. 191 5B, 77, the railway company did 
certain additional things, such as attending to claims presented for set- 
tlement and negotiating in respect thereof , and in such case the court 
held that the company was doing business, stating : 

"Hère, then, was an autliorized agent attending to this and presnmably 
other matters of a l^indred cliaracter, undertaliing to act for and represont the 
«ompany, negotiating for it and in its lichalf deelining to ad.iust tlie daim 
made against it. In this sitnation we think this was the transaction of hnsi- 
ness in ijelialf of tlie company by its authorized agent in sueli manner as to 
bring it within the district of New York, in which it was sued, and to niake 
It suhject to the service of process there." 

No such situation is hère presented, and, as pointed out in St. Louis 
Southwestern Ry. Co. v. Alexander, supra, it is the duty of the court 
to décide each case upon its own facts. 

In International Harvester Co. v. Kentucky, 234 U. S. 579, 34 Sup. 
Ct. 944, 58 L. Ed. 1479, the International Harvester Co. so handled its 
business that there was a continuous course of shipment of the har- 
vester company's machines into Kentucky. In other words, as the re- 
suit of solicitation of business and method of business, the court was 
satisfied that the présence of the corporation within Kentucky neces- 
sary to the service of process was shown, "when it appears that the 
corporation is there carrying on business in such sensé as to manifest 
its présence within the state, although the business transacted may be 
entirely interstate in its character." 

The court nevertheless regarded the question involved as a close one. 
It distinguished the International Harvester Co. Case from the Green 
Case, supra, reiterating, "we hâve no désire to départ from that déci- 
sion which," the court added, "was an extrême case." The court also 
said, "In the case now under considération, there was something more 
than mère solicitation." 

In Tauza v. Susquehanna Coal Co., 220 N. Y. 259, 115 N. E. 915, 
the facts were in substance the same as in the International Harvester 
Co. Case, and, after a careful and learned review, the court held that 
service upon the défendant foreign corporation was good. 

In the case at bar, however, there are no such facts as were present- 
ed in the International Harvester Co. and Tauza Cases, and the facts 
seem to be well within the principle of the Green Case. While, per- 
haps, the question is close, I conclude that this court is without juris- 
diction, and therefore that the motion should be granted. 
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MOORE & TIERNEY, Inc., v. ROXFORD KNITTING CO. 
(District Court, N. D. N. Y. July 1, 1918.) 

1. War <&=4 — Precaftionaby Acts — Contracts — Bbeach — Défenses. 

Under National Défense Aet, § 120 (Comp. St. 191G, §§ 3115f-311ûh), and 
Navy Appropriation Act March 4, 1917, c. 180, it Is tlie duty of a manu- 
facturer, where the United States orders war supplies, to comply with tlie 
order, though that prevents him fronn carrying out eariier contracts 
with private persons; but wUere a manufacturer voluntarily enters into 
contracts with the United States, which prevent him from carrying out 
earller contracts, he is not relleved from an action of damages for 
breach. 

2. War <g=54 — Precautionary Acts — ^Eftîict on Contracts — Breach. 

Where a manufacturer, after communication with a member of the 
Advisory Board of National Défense, and being infornied that the orders 
were obligatory, contractée! to supply underwear for tlie navy, held, that 
the order must be deemed to hâve been placed in accordanee with 
National Défense Act, § 120 (Comp. St. 1916, §§i BllSf-SllSh), and Navy 
Appropriation Act March 4, 1917, c. 180, making compliance obligatory ; 
so the manufacturer was not liable for breach of contracts with private 
persons, which he was unable to carry out because of the navy contract. 

3. War <®=34— Pbecatjtionaby Acts — Effect on Contract Rights. 

As great publicity was given to National Défense Act, § 120 (Comp. 
St. 1916, §§ 3115f-3115h), and Navy Appropriation Act March 4, 1917, c. 
180, which authorizes the government in tlme of war to place compulsory 
orders with manufacturers and for supplies, manufacturers and private 
persons with whom they contract must be presumed to bave contracted 
with référence to such laws. 

4. War <g=>4 — Wah-Makinq Power — Authority of Congbess. 

In view of the paraniount war-making power of Oongress, National Dé- 
fense Act, § 120 (Comp. St. 1916, §§ 311.ôf-3115h), and Navy Appropria- 
tion Act March 4, 1917, c. 180, authorizing the government to place com- 
pulsory orders with manufacturers for needed supplies, are valid. 

5. War ®=34 — "War Matekial" — "Stores and Supplies." 

Within Navy Appropriation Act March 4, 1917, c. 180, allowing the 
government in time of war to place compulsory orders with manufacturers 
for war material, and definlng "war material" as including arms, ammu- 
nitlon, armanent, stores, supplies, and equipment for ships, underwear 
for the crews of war vessels is part of the "stores and supplies." 

At Law. Action by Moore & Tierney, Incorporated, against the 
Roxford Knitting Company, which counterclaimed. Judgraent for 
plaintiiï. 

Action to recover $14,090.08, purchase price of knit goods sold and 
delivered. Défendant countercîaims for alleged damages for non- 
performance of balance of contract. Plaintifï answers to the counter- 
claim that orders of the United States government, which it was re- 
quired to fil! under the acts of Congress (National Défense Act June 

3, 1916, c. 134, 39 Stat. 166, and Naval Appropriation Act March 

4, 1917, c. 180, 39 Stat. 1168), made compliance with its contract on 
time impossible, and that the law gave precedence to such government 
orders, and postponed compliance under the contract with défendant, 
and that, défendant having declared the contract ended, it can recover 
for goods not paid for actually delivered, and is not liable for dam- 
ages. 

(g=5For other cases see same toplc & KEY-N0MBER in ail Key-Numbered Digesta & Indexes. 
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Thos. O'Connor, of Waterford, N. Y., and John T. Norton, of Troy, 
N. Y., for plaintiff. 

Gallert & Heilborn, of New York City, and D. F. Costello, of Syra- 
cuse, N. Y., for défendant. 

RAY, District Judge. At the time war was declared between the 
United States of America and the Impérial Government of Germany 
the plaintiff, engaged in manufacturing knit underwear, had a valid 
contract or contracts with the défendant, by the terms of which it 
was obhgated to make and deliver to défendant certain quantifies of 
woolen knit undershirts and drawers at agreed priées and at or within 
specified times. Thèse contracts came into existence by way of ac- 
cepted orders, which were subject to delays or nondelivery by strikes, 
accidents, or for any reason beyond the control of plaintiff. It was 
then engaged in the performance of such contracts, and intended in 
good faith to perform, but was prevented by the performance of cer- 
tain government orders. The plaintiff is one of several manufactur- 
ers of such goods located at Cohoes, N. Y. Deliveries aggregating 
$14,090.08 were made and not paid for, and considérable quantifies 
were not delivered. Défendant allèges $20,000 damages for nonper- 
formance or alleged breach of contract. 

May 22, 1917, one A. Frey, who was a member of a committee of 
the Advisory Board of National Défense, wrote each of thèse manu- 
facturers at Cohoes, N. Y., including the plaintiff, inf orming them that 
the United States government was in need of and désirons of obtain- 
ing knit undershirts and drawers, inquiring as to the capacity of the 
mills of the manufacturers and the quantifies they could furnish, at 
what priées, and also saying: 

"I would requost you not to write me that you are sold up and cannot 
furnish any of thèse soods. I am aware that this condition prevails with 
every one. * * * It is not the comniittee's intention to place the whole 
burden on any one inill, but to divide It according to production, and I 
would therefore request you to give this your prompt attention and advlse 
me promptly how much of this it will be your pleasure to take, and at what 
priées." 

On receiving thèse communications, thèse manufacturers called a 
meeting at Cohoes, where the communications of Mr. Frey were con- 
sidered and their nature discussed, and ail agreed it was a require- 
ment of the government of the United States, constituting an order, 
to which it was their duty under the acts of Congress hereafter men- 
tioned to respond. Each manufacturer was left to figure out what 
amount it could furnish, and a committee was appointed to see and 
confer with Mr. Cromwell, chairman, etc., of the Advisory Board of 
National Défense, but who in fact was also acting for Mr. Hancock, 
Paymaster of the Navy, in charge of the purchase department, in ob- 
taining and submitting information and making recommendations for 
navy supplies, etc. This committee did see him regarding the matter, 
and was advised by him that the requirement was obligatory. 

The productive capacity of thèse mills was given, and later the 
committee recommended to the War Department the making of an 
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agreement or contract with the plaintiff for certain knit shirts and 
drawers of the kind and quality desired by it, and which plaintiff's 
mill could make. This order or contract of June 6, 1917, did not de- 
mand the full capacity of the plaintiff's mill, and if there had been no 
further orders from or contracts with the govemment the plaintiff 
could hâve and would hâve filled this government order or contract, 
and also its contract with the défendant. Preceding this June 6th 
order Mr. Cromwell, on letter heading reading as foUows : "Knit 
Goods Committee of the Council of National Défense, 357 Fourth 
Ave., New York" — wrote as f ollows : 

"New York, June 1, 1917. 
"Messrs. Moore & Tierney, Colioes, N. Y. — Gentlemen; — We are In recelpt of 
your letter in relation to government underwear. A recommeudation is goiiig 
by this same mail to the Quartermaster's Department, at Philadelpliia, that a 
contract sliould be issued to you for .3fi,000 shirts and 36,000 drawers, at $1.2,'') 
each, for delivery, freight and cartage paid to the New York deimt, the goods 
to be made aecording to the spécifications known as 'Alternate B,' on which 
your priée was based, The committee is required to secure a very large quan- 
tity of this underwear. It is our wish to disturb the regular business of each 
manufacturer as little as possible, and therefore we will do our very best to 
secure the full amount of underwear needed witliout coming back to you for 
additional doliveries. Sliould the government retiulrements increase, we shall 
hâve to ask you for a larger part of jour i>roduct between now and the 
end of the year, 

"Yours truly, Lincoln Cromwell, Chalrman." 

July 2, 1917, Mr. Cromwell, signing as chairman, etc., wrote the 
plaintiff and the other manufacturers of knit goods mentioned as to 
the urgent wants and needs of the United States Navy Department for 
knit undershirts and drawers, and amongst other things wrote : 

"The Knit Goods Committee lias received an emergency call for the Navy 
Department," etc. ; and also, "It is absolutely necessary that this underwear 
should lie obtained ;" and al.so, "This underwear can be made by only a 
limited nuniber of mllls In the country. We hâve carefully apportloned it 
among the différent mills, and know that we cannot secure tlie quaiitity needed 
nnless we can reeeive from you 25,000 shirts and 25,000 drawers by October 
Ist and the same quantity additional by December Ist." 

Mr. Cromwell was still acting for the Paymaster of the Navy, as 
stated. On the receipt of thèse letters another meeting of the manu- 
facturers was held, and such letters were considered and construed 
as an order, within the meaning and intent of the acts of Congress 
referred to, and priées and quantities and deliveries were later agreed 
upon with the government agencies and formai written agreements 
were made. This order was for more than plaintiff could produce, 
and Cromwell was so notified, and July 20th Mr. Cromwell wrote they 
had telegraphed the Navy Department, suggesting that a certain quan- 
tity "shall be canceled from your order," and this was donc. Nothing 
was said in the contracts or agreements or orders that thèse were 
orders placed under the acts of Congress, but it is established that the 
plaintiff so understood them and acted accordingly. The évidence of 
Paymaster Hancock plainly indicates that the Navy Department so 
understood them, and that the department placed orders in several 
ways, both before and after their adoption of a formai commandeer- 
ing form of order the latter part of July, 1917. 
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[1] To fill this order or contract with the Navy Department, and 
also the orders or contracts with the War Department, demanded and 
required the total capacity and output of the plaintiff's mill wViile fiU- 
ing same, and plaintifï was unable, if it fiUed the government orders 
or contracts, to make further deliveries to défendant under its contract 
with it at the times agreed, and défendant was so advised, whereupon 
it in substance and efïect canceled the contract, refused to pay for the 
goods delivered, and claimed and claims damages for nonperform- 
ance. Two other contracts or orders were placed with the plaintiff 
by the government, one November 16, and one December 12, 1917, 
and from the acts of the parties and the correspondence it cannot be 
doubted that it was understood the plaintifï in accepting the work, 
was acting under the orders and demands of the government. The 
plaintifï does not contend that thèse government requirements released 
it from the contract with défendant and obligation to perform it, ex- 
cept in so far as it postponed performance on its part and gave préf- 
érence to this government work. The défendant claims thèse were 
not orders under or within the meaning of the acts of Congress re- 
ferred to, and that it was justified in acting as it did, and may coun- 
terclaim its damages. 

If before or after war was declared a party. A., entered into a con- 
tract with another party, B., to make and deliver to him goods, wares, 
and merchandise, stores and supplies, such as the government requires 
for army or navy use, or both, and after the passage of the acts of 
Congress — Public No. 85, 64th Congress, approved June 3, 1916, "An 
act for making further and more effectuai provision for the national 
défense, and for other purposes," and Public No. 391, 64th Congress, 
approved March 4, 1917, "An act making appropriation for the naval 
service for the fiscal year ending June 30th, 1918, and other purposes" 
— the United States government, being at war, came in and ordered 
or directed such party. A., to make goods, wares, and merchandise 
of the nature and kind referred to for it, and compliance with such or- 
der and requirement of the government demanded or required the en- 
tire output of the factory of such party thereafter, ail it could rea- 
sonably produce, it was the duty of such party to comply with such 
government order or requirement, and if compliance therewith made it 
impossible for such party to fill or comply with or perform its contract 
with such other party, B., according to its terms and within the time 
specified, and such other party, on being notified of the inability to 
so perform, declared the contract ended, he cannot recover damages 
for nonperformance by A. The same rule applies in case of a con- 
tract made after the enactment of such statutes; a state of war ex- 
isting. 

In such case or cases it is clear that, under the provision of the acts 
of Congress referred to, performance by A. within the time required 
by the contract was made impossible by the act and requirements of 
the United States government. But if party A., thinking it more 
profitable or patriotic to work for the government than in the perform- 
ance of its existing contract with B., voluntarily sought a contract 
with the government and offered its services for compensation in the 
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manufacture of such goods as the government required, and voluntari- 
ly entered into such a contract sought by it with the United States, the 
performance of which demanded and required its entire output, ail it 
reasonably could produce, and party A. thereupon voluntarily declined 
or refused to proceed further in the performance of his contract with 
party B., he is not excused, and party B. may recover or offset and 
counterclaim his damages, if any. In such case performance by A. is 
not prevented by act of God, or vis major. Nonperformance is the 
resuit of his voluntary act or acts, not that of the government, and he 
acts under no compulsion whatever. 

But section 120 of the National Défense Act, ref erred to, authorizes 
the Président, through the head of any department, in addition to the 
présent authorized methods of purchase or procurement, the methods 
before in use, to "place an order" with any individual, firm, associa- 
tion, Company, corporation, or organized manufacturing industry for 
such product or material as may be required, and which is of the na- 
ture or kind usually produced or capable of being produced by such 
individual, firm, or corporation, and then further provides that, when 
such an order is placed, "compliance with ail such orders for products 
or material shall be obligatory," and "shall take precedence over ail 
other orders and contracts theretofore placed with such individual, 
firm:, or corporation." Refusai to comply is made a crime, and severe 
punishments may be inflicted, etc. 

The compensation is to be fair and just, and it is assumed it may be 
agreed upon between the manufacturer and the United States in writ- 
ing and by way of a contract. The Navy Appropriation Act provides : 

"(b) That in time of vvar, or of national emergency arisliig prier to Marcli 
first, nineteen liundred and eigliteen, to be detennined by tlie Président 
by proclamation, tlie Président is hereby authorized and enipowered, in addi- 
tion to ail other existing provisions of law: 

"First. Within the liniits of the amounts appropriated therefor, to place an 
order witli any person for such ships or war material as the neces.sities of 
the Government, to be determined by the Président, may reyuire and which 
are of the nature, kind, and quantity usually produced or capable of being 
produced by such person. Compliance with ail such orders shall be obligatory 
on any person to whom such order is given, and such order shall take preced- 
ence over ail other orders and contracts theretofore placed with such person. 
If any person owning, leasing, or operating any factory equipped for the 
building or production of ships or war material for the navy shall refuse or 
fail to give to the United States such préférence in the exécution of such an 
order, or shall refuse to build, supply, furnish, or manufacture the kind, 
quantity, or quality of ships or vi'ar material so ordered at such reasonable 
price as shall be determined by the Président, the Président may take immé- 
diate possession of any factory of such person, or of any part thereof without 
taking possession of the entire factory, and may use the sanie at such times 
and in such manner as he may consider necessary or expédient." 

[2-4] In the instant case now before this court did the Président — 
that is, the government — through any of his or its agencies "place an 
order" with the plaintiff for thèse undershirts and drawers which was 
obligatory, under the acts of Congress referred to, upon the plaintiff, 
and which it was required to fill; or could the plaintiff, at any time 
after the agreements were entered into, hâve refused to perform with- 
out violating the acts of Congress, saying, as to each, it is only a mère 
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voluntary contract, and it is optional with me to perform or not per- 
form, as I must fulfill my prior contracts with private firms, and I will 
be liable to the government for damages only, and not to prosecution, 
or to hâve my plant taken by the government, and I prefer to break my 
contract with the government oi the United States, and answer to it in 
damages for a breach of my contract made with it, rather than violate 
my contracts with my other customers and respond in damages to them. 

I do not think, in order to bring itself within the protection and ob- 
hgations of the acts of Congress, it was necessary for the plaintiff, un- 
der the circumstances stated, to hold back in answering to the wants 
and requirements of the United States, expressed through the Council 
of National Défense and Mr. Cromwell, acting as he was for the Pay- 
master of the Navy, until a formai order and direction was issued 
by the War and Navy Departments expressly commanding it to furnish 
the goods required. Nor do I think it was necessary for such an im- 
perative command or order in that form ever to hâve been issued. 

Through thèse committees, authorized by the acts of Congress re- 
ferred to and duly appointed and set in motion by the departments of 
the government, and Mr. Cromwell, acting for the Paymaster, Mr. 
Hancock, as to the navy orders, this plaintiff and most or ail of the 
manufacturers of such goods in the vicinity of Cohoes were advised 
of the wants and requirements of the Army and Navy Departments, 
and such manufacturers held meetings, considered the matter, and con- 
strued such letters received by them as an imperative requirement or 
command on the part of the government, and appointed a committee 
to confer with the représentative of such Council of Défense and Mr. 
Cromwell authorized by the government to act in the premises, and 
did so confer, and were told by Mr. Cromwell the requirement was ab- 
solute. They were not advised of any option or choice on their part 
to meet or not meet the requirements of the United States. Terms 
were agreed upon, fixing priées and quantities and deliveries, and re- 
duced to writing in the form of contracts. There was no suggestion 
that to constitute placing an order it was necessary to express in the 
contract that it was an order placed under the acts of Congress re- 
ferred to. No formai form of order was drawn or put in use until 
later; and that form is used now only when it is deemed necessary to 
impress on the manufacturers the fact that the government has exer- 
cised its commandeer power. The plaintiff acted in perfect good faith. 
It was not a money-making scheme, nor did a désire for a better and 
a more remunerative contract actuate it. It was its purpose to answer 
to the call and demand of the government. It understood it was doing 
this. 

If, after entering into thèse agreements, respectively, the plaintiff 
had refused to perform, I think it would hâve become liable to the 
United States, not only for damages, but to the pains and penalties of 
the act, and that the government lawfuUy could hâve and probably 
would hâve taken summary possession of its plant or factory, and 
would hâve been justified in so doing. The plaintiff would hâve been 
liable to a criminal prosecution and a charge of disloyalty. 

The correspondence in évidence and the testimony of Paymaster 
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Hancock shows that the plaintifï and the other manufacturers referred 
to were acting with and pursuant to the direction of thèse committees 
or councils appointed by the United States authorities and those of Mr. 
Cromwell, also acting for the Paymaster of the Navy. The fact that 
an agreement as to quantities to be furnished and when, and priée to 
be paid by the United States and when, was arrived at and writings 
made accordingly, cannot change the real and essential nature and 
character of the transactions. The question is : Was "an order plac- 
ed" with the plaintiff for the clothing mentioned? What is meant by 
"placing an order" ? and what must be done to constitute the "placing 
of an order," within the meaning of this statute? are questions to be 
settled. I know of no judicial interprétation of thèse statutes in the 
respects referred to. 

The Council of National Défense was charged with the duty of 
"giving of information to producers and manufacturers as to the class 
of suppHes needed by the mihtary and other services of the govern- 
ment, the requirements relating thereto, and the création of relations 
which will render possible in tinie of need the immédiate concentration 
and utilization of the resources of the nation." In doing ail he did 
do, and in writing ail he did write, and making the statements he did 
make, Mr. Cromwell was acting within the scope of his apparent au- 
thority and under the act in question, and as to Navy orders for Mr. 
Hancock, Paymaster of the Navy Department. The plaintifï had the 
right to rely on ail he said and did, so far as this record shows. I 
think the plaintiff had the right to believe and act on the assumption 
that Cromwell and Prey were representing the Secretary of War and 
the Secretary of the Navy, and that they were engaged in placing or 
causing to be placed an order or orders for the government, and not 
simply making or negotiating for an ordinary contract. It is proved 
that in fact Cromwell did represent the Navy Department. The offi- 
cers of the army and navy acting in the matter repudiated nothing that 
was said or done or written, but, accepting the recommendation made 
in each case, had a formai agreement prepared and executed and 
delivered, fixing amounts, priées, and times of delivery, and I think 
and hold that under ail the circumstances thèse acts and communica- 
tions amounted to "the placing of orders" for thèse goods with the 
plaintiff corporation, and which goods were of the kind usually pro- 
duced and capable of being produced by the plaintiff. 

On April 6, 1917, a state of war was actually declared and from 
then on actually existed. Measures were being taken to create. arm, 
equip, and clothe an immense army and navy, and the United States, 
through its représentatives, was making known the emergency demands 
for clothing and was asking thèse manufacturers what they could do 
and they were answering. May 22d Mr. Prey, representing the Ad- 
visory Board of National Défense, wrote: 

"I would lequest you not to wrlte me that you are soUl up and eaniiof 
furnish any of thèse goods. I am aware that this condition preyails with 
every one. * » • it is not the commlttee's intention to place the whole 
biirden on any one mill, but to divide It [the burden] aceording to production, 
and I would therefore request you to glve this your prompt attention, and 
advlse me promptly how much of this it wlU be your pleasure to take and at 
what priée." 
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Was this a polite request to the plaintiff to negotiate and enter into 
a voluntary contract, or, rather, was it a polite statement and order 
that the fact plaintiff was "sold up" would be no excuse, and that 
"the burden" was to be apportioned and must be borne, "sold up" or 
not, and that each manufacturer would be and was required to supply 
his proportional share? Suppose the plaintiff had written, saying, 
"We are sold up ; we must fill our commercial contracts and can man- 
ufacture nothing for the government" — what would hâve been the an- 
swer and conséquences ? A most emphatic and peremptory order, sure- 
ly. And what burden was to be borne by entering into and undertak- 
ing the performance of a voluntary contract with the United States 
government? Was it not the burden of failing to perform contracts 
with its regular customers, with whom it had contracted? And Crom- 
well himself wrote : 

"This uiulcirwear can be made by only a limited number of raills in the 
country. We hâve earefully apportioned it amon^ tlie différent niills, and 
know that we cannot seciire the quantity needed iinlcss we can receive frora you 
25,000 shirts and 25.000 drawers by Oetober Ist, and the same quantity addl- 
tional by Deeember Ist." 

Was not this an order frora Mr. Cromwell, representing the Pay- 
master of the Navy? It was well known that Cromwell was a mem- 
ber of the Advisory Commission to the Council of National Défense, 
and he was in communication with the Council of National Défense 
during ail thèse transactions, and with the Paymaster of the Navy 
Department. Orders given or placed by them were to take precedence 
in exécution over contracts with private individuals and corporations, 
and it cannot be doubted that Frey, Cromwell, and the War and Navy 
•Departments expected and understood that thèse orders given or 
contracts entered into were to be given precedence in exécution over 
the other contracts which the plaintiff had theretofore entered into 
with private individuals, firms, or corporations. The Council of Na- 
tional Défense and the Advisory Commission were not created solely 
to negotiate and make contracts in the ordinary way, but to go be- 
yond that and exercise greater powers in time of war or when war 
was imminent. 

I am not to be understood as suggesting or holding that either Frey 
or Cromwell, acting alone, had power to place an order effective or 
binding on the United States ; but they, especially Cromwell, were 
the means of communication hetween the plaintiff and the government, 
and what they said, did, and wrote is to be considered in determining 
the real character of the transaction, and what really was donc. In 
view of ail that was donc, did the government hâve the right to treat 
thèse as orders within the acts of Congress referred to (National Dé- 
fense Act and Navy Appropriation Act), and enforce them accord- 
ingly? Congress enacted the National Défense Act referred to, in 
contemplation of possible war, and later, as stated, war was actually 
declared between the United States and the Impérial German Govern- 
ment. The laws referred to were widely published and became gen- 
erally known. In fact, manufacturers and those with whom they had 
contracted before said laws were enacted, or with whom they con- 
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tracted thereafter, are presumed to hâve known the law as it existed 
when contracts were made, and to hâve contracted with référence 
thereto. I do not doubt that Congress had power to place thèse bur- 
dens on the manufactiirers, and on those with whom they had con- 
tracted or with whom they should contract. The war power is par- 
amount, arises f rom necessity, and no government can endure without 
its exercise on occasion. 

It may be and is argued that the plaintiff should hâve informed the 
government of its butstanding contracts with and obligations to third 
parties, but the government agencies started off by saying that they 
did not want the plaintiff to write they were "sold up" ; that is, had 
prior contracts with third parties which it was its duty to fill before 
it could do anything for the government. This communication was 
a plain intimation such an excuse would not be accepted. Later Mr. 
Cromwell, he having ascertained the producing capacity of the plain- 
tiff's mill and that of the other mills at Cohoes, and in fact of ail the 
knit goods mills in the country, wrote that the amount or amounts of 
products f rom such mills had been carefuUy apportioned, and that cer- 
tain quantifies had been apportioned to the plaintiff as its share or por- 
tion. Nothing could be said in reply to this, unless it was to protest and 
plead prior contracts with outside parties; but this in substance and 
effect had been forbidden as an excuse in the very beginning. As 
stated, I cannot doubt that if thereafter, and before the exécution of a 
formai agreement, the plaintiff had refused or declined to undertake 
the performance of this government requirement, especially the navy 
requirement, it would hâve been told that by what had been said and 
done orders within the meaning of the acts of Congress in question 
had been placed, and that such orders so placed must be complied with. 
I do not think it was necessary for the plaintiff to put itself in a posi- 
tion of seeming unwillingness to aid the government, or of being 
récalcitrant. Nor do I think it was necessary for the government to 
say: 

"This Is a commnnd, which must be obeyed, and giveu under the National 
Défense Act and Navy Appropriation Aet.'' 

If the United States, in time of actual war with other nations and in 
an emergency, as was the case hère, needs and desires the product of 
the mill or factory of a manufacturer, and of ail the mills and factories 
in the country producing that class or kind of goods, and which are 
mentioned in the acts of Congress above mentioned, and seeks such 
manufacturers of such goods, makes its wants and requirements known, 
ascertains priées and quantities that can be produced and delivered, 
and then states that it will take such and such quantities at the prices 
named, to be delivered at times specified, and accompanies this by 
statements that it does not want an answer that the manufacturer is 
^'sold up" — that is, already bas accepted orders for ail such manufac- 
turer can produce — and that it has carefuUy apportioned its require- 
ments amongst ail the mills and factories capable of producing that 
kind of goods, and then requires and enters into a written agreement 
fixing quantities, prices, and deliveries, has it not, within the meaning 
and intent of the acts of Congress, "placed an order," the exécution of 
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which by the manufacturer is obligatory, and bas precedence over the 
other contracts of such manufacturer with private citizens and firms ? 
[5] It is urged that a person or a firm may not be commandeered un- 
der the acts in question to furnish knit goods underclothing for the 
men of the navy ; that such articles are not "war material," as defined 
in the act of March 4, 1917, referred to. That act provides: 

"The words 'war material' sball incUide arms, armament, ammunitlon, 
stores, supplies, and equipment for sliips aiul aiii)lanes, and everything re- 
qulred for or in connection witli tlie production thereof." 

The United States clothes its soldiers and men of the navy, furnish- 
ing underclothing, and I think the stores, supplies, and equipment for 
a ship include the clothing for the men who man the ships. To be of 
service the ships must be manned and the men must be clothed, and tO' 
be available and of use the clothing must be carried on board the ship 
as stores and supplies. I think food for the men, as well as clothing, 
forms a part of the ship's stores and supplies. The Paymaster of the 
Navy so testifies. 

My attention is called to a certain form for commandeering, now in 
évidence, and which seems to bave been adopted and put in use late in 
July, 1917, and since the transactions in question. But, even if this 
form of placing an order had been in use at that time, it does not 
prove that an order obligatory on the manufacturer could not bave 
been placed in other ways, or that orders placed in other vv^ays were 
mère contracts, not within the acts of Congress. Paymaster Hancock 
says orders are placed in both modes. The ciuestion still is: Were 
orders obligatory on the plaintifï, within the meaning of the law, plac- 
ed? If so, and compliance therewith demanded the fuU output of 
plaintifï's mill or factory, performance of the contract with défendant 
was postponed to await compliance with the government order ; that 
is, the government order took precedence. So far as thèse navy orders 
are concerned, it is plain that Mr. Cromwell was representing the Pay- 
master in charge of purchases. 

If A., desiring to purchase for family use a bill of groceries requir- 
ed by him, goes to the groceryman, and, ascertaining priées for mer- 
chandise to be paid for on delivery and that delivery is or will be made 
on request, says, Please send to my house the foUowing articles, nam- 
ing them, required by me ; and tbe merchant says, I will do so, bas 
not A. placed an order therefor and one obligatory on the merchant, 
assuming it to be the duty of tbe merchant to fill orders when given? 
Would it change the nature or character of tbe transaction that the par- 
ties then made and signed a written mémorandum of what had occur- 
red? In such case, as hère, there wovdd be a valid contract; but can it 
be said an order was not placed, within the ordinary meaning of the 
words "place an order"? 

The parties may come before me at some convenient time to settle 
findings of fact, and at such time the défendant can offer proof of its 
alleged damages, when I will rule on the question whether proof there- 
of should be taken. If proof thereof is now taken, and a finding made 
as to the amount thereof in case the Circuit Court of Appeals, on ap- 
peal, should reverse, and hold the défendant entitled to counterclaim 
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and offset its damages, and hâve an affirmative judgment in case such 
damages exceed the sum plaintifï is entitled to recover for goods de- 
livered and not paid for, a final judgment could be pronounced, with- 
out the expense and delay of a retrial. The further proceedings in this 
court can be determined on a settlement of findings. If the parties do 
not otherwise agrée, I fix the 6th day of July, at 11 a. m., at Norwich, 
N. Y., as the time and place for such hearing and settlement of find- 
ings. 



WILLIAM MOOIÎE KNITTING CO. v. ROXFORD KNITTING CO. 

(District Court, N. D. New York. July 1, 1018.) 

At Law. Action by the William Moorc Knltting Company agalnst the Rox- 
ford Knltting Company. Judgment for plalutilï. 

RAY, District Judge. The facts in this case are so simllar to those in 
Moore '&, Tlerney v. Roxford Knltting Co., 250 Fed. 27S, just decided, that a 
separate opinion is not demanded. 

The décision hère is the same as in that case. 



In re WILLIAMS et al. 

(District Court, E. D. Pennsylvanla. June 13, 1918.) 

No. «207. 

Bankbtjptct ®=3l43(12) — Insurance Policies — Rioirr of Trustée. 

Under Bankruptey Act July 1, 1808, c. 541, 30 Stat. 544, vestlng the 
trustée with the tltle of the bankrupt to documents relatlng to his prop- 
erty, powers whlch he might exercise for his own beueflt, property trans- 
ferred in fraud of credltors, and property the title to which he could hâve 
passed, or whlch was subject to exécution proccss at the instance of his 
creditors, with the proviso that the bankrupt mlght reclalm any insur- 
ance polley having a cash surrender value payable to hiinself or estate, 
and hold the same clear of any claims of creditors, by payment of the 
cash surrender value to the trustée, Insurance policles on the llfe of the 
bankrupt, which were fuUy paid and whlch yielded annual divldends, did 
not pass to the trustée, vi'here they had ail been bonowed upon to their 
fuU loan value, and the interest on the loans exceeded the divldends, for the 
trustée, if he offered the policles for cancelhition, would receive nothing, 
and in view ot the nature of the contract of Insurance, and the purposes 
of the proviso, he should not be allowed to thus forfeit any advantage 
whlch tho bankrupt or lils beneficlarles mlght dérive from contlnuing 
the policles. 

In Bankruptey. In the matter o f the bankruptey of Harvey Williams 
and William F. Parry, individually and trading as the Electric Service 
or L,ogan Electric Service Company. Sur certificate of référée for 
review of an order denying claim of the trustée to certain policies of 
insurance on the life of the bankrupt. Order confirmed, and pétition 
for review denied. 

A. W. Horton and Alfred T. Steinmetz, both of Philadelphia, Pa., 
for trustée petitioner. 

Edgar N. Black, of Philadelphia, Pa., for bankrupt. 

«g^SjPoi other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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DICKINSON, District Judge. The question involved in this case 
is whether, under the provisions of the bankruptcy law, the title to and 
right of possession of certain policies of insurance passed to the trus- 
tée, or whether it is a species of property which did not so pass. The 
référée found against the trustée. 

Under the provisions of the bankrupt law the trustée is vested by 
opération of law with, inter alia, the title of the bankrupt, among other 
unexempted property, to (1) documents relating to his property; (3) 
powers which he might exercise for his own benefit ; (4) property 
transferred in fraud of creditors ; and (5) property the title to which 
he could hâve passed, or which was subject to exécution process at 
the instance of his creditors. In the same clause, which vests the title 
classified as (5), there is a proviso to the effect that the bankrupt may 
reclaim any insurance policy, which has a cash surrender value, pay- 
able to himself or his estate, and hold the same clear of any claims 
of creditors by the payment of such cash surrender value to the trus- 
tée; "otherwise, the policy shall pass to the trustée as assets." 

Three policies of insurance had been taken out on the life of the 
bankrupt. One was a policy of $5,000, payable to the wife of the in- 
sured, or, in the event of her prior death, to her estate, or to any 
other beneficiary designated by the insured, with power in the insured 
to change the beneficiary, provided the policy had not then been as- 
signed. Another was a policy for $2,000, of like ténor and effect. The 
other was a policy for $3,000, payable to the wife absolutely, without 
any power in the insured to change the beneficiary. Each one of 
thèse policies is full paid, in the sensé that no other premiums for its 
continuance are required to be paid. They each yield an income such 
as is known to insurance contracts as an annual dividend. They bave 
ail been borrowed upon to their full loan value, and the interest on 
the loans exceeds the dividend. The estimated aggregate dividends are 
annually $56, while the interest is $234. The insured has the right 
to apply the dividends to the payment of interest, but the dividends 
cannot be drawn without the payment of the interest. We bave not 
discovered any spécifie finding to that effect, but assume the bene- 
ficiary was a party to the loan contract. None of the policies hâve a 
cash surrender value in excess of the loan, and bave been appraised 
as of no value. The policies were originally taken out for the benefit 
of the beneficiary, and are dated, respectively, August 17, 1908, Feb- 
ruary 19, 1909, and January 29, 1908, following the order above stated. 

A question has been introduced into the discussion and considered 
by the référée of the constitutionality of the provisions of the acts of 
the Pennsylvania Législature providing that policies taken out for the 
benefit of the wife shall be immune from the attacks of creditors. We 
see no occasion to follow this discussion, because, as a practical ques- 
tion, it is eliminated, if the policies were taken out and paid for be- 
fore the debts due creditors were contracted. Hère, again, we bave 
not been able to discover any spécifie findings which would enable us 
to détermine the question suggested, but we assume the fact to be 
that the policies were issued and paid for before any rights of cred- 
250 F —19 
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itors arose, and that the proper finding is that the title of the wife is 
not open to successful attack such as that indicated. 

This brings us to the considération of what we understand to be 
the real question involved. Policy No. 712,820, for the sum of $3,000, 
which is made absolutely payable to the wife, we find to be her prop- 
erty, and not to hâve passed to the trustée. Respecting the policies in 
which there was a right in the insured to change the beneficiary, it is, 
as we understand it, conceded that the title did pass to the trustée, 
subject to such right of réclamation as is given to the bankrupt by the 
quoted proviso. 

The difficulty in satisfactorily answering the question involved in 
this case is the difficulty which often arises when the fact situation 
which is presented is one not in the contemplation of the framer of 
the law hy which the situation is controUed. The draftsman of this 
proviso has supplied us with a very satisfactory guide under the fact 
conditions for which he had in his mind to provide. It is just as clear 
that he did not hâve in mind to provide for the précise fact situation 
with which we are now confronted. We are therefore driven to the 
expédient of interpreting this law by attempting to get such a con- 
cept of the présent fact situation as will bring it within the provisions 
of the statute. 

In order to hâve a starting point, we begin with the proposition that 
a policy of insurance is a contract, and that as such it is, as are other 
contracts, property, and as property it passes to the trustée. We think 
there is in the act récognition of what we may term this primai fact. 
It was known, however, that in bankruptcy proceedings the court would 
often be confronted with a fact situation under which the policies of 
insurance were outstanding upon the life of the bankrupt, who be- 
cause of advanced years or condition of health was no longer an ac- 
ceptable insurable risk. It was recognized, also, that because of the 
peculiar character of the insurance contract it was not property which 
could be sold, because of the principle of law that no one could re- 
cover under such a contract who had not an insurable interest in the 
life of the insured. Under such circumstances, there might be out- 
standing policies which were of real value to the insured, but this 
value would be one available to creditors only at the cost of the pay- 
ment of premiums for an indefinite period. The situation would fre- 
quently make it impracticable for the bankrupt estate to continue such 
policies in force, and if the bankrupt, or some members of his family, 
were not permitted to keep them in force, they would lapse, thereby 
resulting in a wasteful loss, or, if they were put up for sale, the possi- 
ble purchasers would be so limited that the bankrupt estate would 
realize nothing. If the policies had a cash surrender value, the trus- 
tée had no recourse other than to give up the policies on receipt of 
such value. The doing of this would resuit in a loss to the insured 
and his family, and often resuit in benefit to no one except the in- 
surance Company. 

The difficulties of such a situation were happily met by the provision, 
to which we hâve referred, which enabled the bankrupt to reclaim the 
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policy upon payment of the surrender value. This gave to the bank- 
rupt estate ail of the value which the policy had to the creditors, and 
at the same time saved to the bankrupt and his family any redundant 
value it might hâve. In choosing a phrase to incorporate this thought 
into the hankruptcy laws, the framer of the statute gave to the bank- 
rupt the right referred to whenever the policy had "a cash surrender 
value," etc. In ail other cases the policy was to pass to the trustée, 
unaffected by this provision. 

Because of this phraseology, the argument was addressed to the 
référée, and is now addressed to us, that the policies under consid- 
ération are not within this proviso, because they hâve no surrender 
value. With such a concept of the situation in the mind, it is diffi- 
cult, if not impossible, to withstand the force of the argument. Is 
this view the correct view of the fact situation? The statement that 
the policies hâve no surrender value is true, because of the other fact 
that before the pétition in bankruptcy was filed they had been bor- 
rowed upon to the full amount of the surrender value. Are we, how- 
ever, justified in denying the existence of a surrender value because 
this loan has been made ? Is not the true concept of the situation that 
the policies still remain as valid contracts, and that they still hâve 
a cash surrender value, accompanied only by the further fact that 
whatever value the policy has, including its surrender value, has been 
pledged for the loan ? 

Testing the soundness of this view of the fact situation, could not 
the holders of thèse policies to-day exercise the power or right which 
résides in them to surrender up thèse policies to be canceled, and to 
receive the cash surrender value which belongs to them, applying that 
cash surrender value in rédemption of its pledge for the money loan- 
ed? We are of opinion that this is not only a permissible, but the 
correct, view of the fact situation, and it only remains to inquire upon 
payment of what suni the insured has the right to reclaim the policies. 
It seems to us that the sum which he is called upon to pay is precisely 
that sum which the trustée in bankruptcy would receive, had the in- 
sured declined, within the stipulated time, to reclaim the policies, and 
had the trustée himself surrendered them for cancellation and de- 
manded of the companies the moneys to which he would hâve been 
entitled. He would hâve received nothing beyond the amount of the 
loans, and, although this sum is nothing, it measures the money right 
of the trustée as accurately as if it was measured by $100, $1,000, or 
any other sum. This view is, as we understand it, in substantial ac- 
cord with the view taken of such transactions in Burlingham v. Grouse, 
228 U. S._459, 33 Sup. Ct. 564, 57 h. Ed. 920, 46 h. R. A. (N. S.) 148, 
in following which the référée was led to the conclusion at which he 
arrived. 

The order of the référée is confîrmed, and the pétition for a review 
denied. 



292 250 FEDERAL REPORTEE 

VENNEE V. PENNSYLVANIA STEEI. 00. OF NEW JERSEY et al. 
(Distriet Court, D. New Jersey. April 18, 1918.) 

1. Courts <S=>424 — Eedebal CotrRTs — Jubisdiction. 

The District Co.xirt's jurisdiction is tiie créature of the acts of Con- 
gress enacted pursuaiit to the Constitution, and, apart from power.s iii- 
hereut In a lawfidly constituted judiclal tribunal, such coxut has no ju- 
risdiction, otlier than that legislatively conferred vipon it. 

2. Courts <®=»270 — Fédéral Courts — Jurisdiction — Résidence of Défend- 

ant. 

While a bill charging a violation of Sherman Act July 2, 18,90, c. 647, 
26 Stat. 209, and Clayton Act (Cet. 15, 1914, e. 32,3, 38 Stat. 730), présents 
a feder.al question, justiciable under Judicial Code (Act Mareh 3, 1911, c. 
231) § 24(a), 36 Stat. 1091 (Comp. St. 1916, § 991), in the District Court, re- 
gardless of the cltizenship oC the parties, yet under section 51 (Comp. St. 
1916, § 1033) such suit cannot be brought by original process in any other 
district than that of which défendant is an inhabitant, 

3. Courts (S=»271 — Jurisdiction — Sherman Aot — "Found." 

Under Sherman Act, § 7 (Comp. St. 1916, § 8829), and Clayton Act, §§ 4, 7 
(Comp. St. 1916, § 8835d), authorlzing suits for violation to be brought 
within the district where défendant résides or Is found, a défendant hav- 
Ing an office and doing business within a district is "found" therein. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Find — Found.] 

4. Monopolies ©=524(2) — Violations — Suits to Peevent. 

No one other than a Enited States attorney ma y brlng the suit au- 
thorized by Sherman Act, § 4 (Comp. St. 1916, § 8823), to prevent vio- 
lations of the act. 

5. Monopolies ®=328 — Actions — Scope. 

Sherman Act, § 7, authorlzing any pergon, Injured in business or prop- 
erty liy reason of anythlng therein declared to be unlawful, to recover 
threefold damages, applies only to actions at law. 

6. MoNOPOi.iEH <S=28 — Relief — Injunctive Relief. 

Clayton Act, § 16 (Comp. St. 1916, § 8835o), providing that any person 
shall be entitled to injunctive relief, in any fédéra! court having jurisdic- 
tion over the parties, against threatened loss or damage by a violation of 
the anti-trust laws, is limited to suits seeking préventive relief, and 
does not include a suit to annul a completed transaction. 

7. Courts <S=»270 — Fédéral Courts — Actions — Venue. 

A suit to set aside a transaction whereby one corporation acquired the 
property of a competitor, on the ground that it was In violation of the 
Sherman and Clayton Acts, must be brought in the district wherein the 
défendant is an inhabitant, as provided b.v Judicial Code, § 51; none of 
tlie venue provisions of those acts belng applicable. 

8. Courts ©=3264(1) — Fédéral Courts — Ancillaby Jurisdiction. 

The ancillary jurisdiction of the fédéral courts to protect property 
within their eontrol from interférence, etc., is dépendent on the origùial 
suit, and is not ousted because new parties are brought in, any more thuu 
by a subséquent change In the condition arising jjendente lite. 

9. Courts <g=5264(l) — Fédéral Courts — Ancillary Jurisdiction. 

The anc-illary jurisdiction of the fédéral courts niay be invoked by a 
stranger to the original suit. 

10. Judgment <g=682(l) — BoNA Fide Purciiasers — Pubciiasers Pendente 
Lite. 

A purehaser of property pendente lite is as conelnsively bound by the 
results of the litigation as If he haù. from the outset been a party. 
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H. EQriTY ®=>115 — Beinging in Parties — Akcillary Jukisdiction — 
(iiîOLîXBs op Exercise. 

Becniise a purfliaser pendente lite will be bound by the results of the 
litigatidii will not alone justify the maklng hiiu a party by aucillary pro- 
ceediiigs before final deeree. 

12. OoiiRis <3=:3264(2)— Ancillaky Jtjrisdiction — Scpplemental Bill. 

Wherp a blll scekiiig to en.ioin a corporation from selliiig its assets on • 
the gi'ound of violation of the anti-trust ants, etc., did not make the 
prosjiective purchaser a' party lîeeausc it was a nonresident of the dis- 
trict, hcld tliat, after consnmmation of the transaction, a .supplemental bill. 
seeking the same relief, etc., did not invoke the ancillary jurlsdiction of 
the court, and give it jurlsdiction of the purchaser. 

In Equity. Bill by Joseph H. Brandt against the Pennsylvania Steel 
Company of New Jersey and others, in which Clarence H. Venner was 
permitted to intervene as complainant. Pursuant to the prayer of a 
supplemental bill filed by the intervener, the Bethlehem Steel Company, 
a corporation of the state of Pennsylvania, was made a party défend- 
ant. On motion to quash service of subpœna. Motion granted. 

Lindabury, Depue & Faulks, of Newark, N. J. (R. V. Lindabury, 
of Newark, N. J,, of counsel), for the motion. 

McCarter & English, of Newark, N. J. (Robt. H. McCarter and Ar- 
thur F. Egner, both of Newark, N. J., and Elijah H. Zoline, of New 
York City, of counsel), opposed. 

RELLSTAB, District Judge. Ilie Bethlehem Steel Company, a 
corporation of the state of Pennsylvania (hereinafter called the Beth- 
lehem Company), was made a party défendant, pursuant to the prayer 
of the supplemental bill filed in this cause. It appears specially for the 
sole purpose of objecting to the jurisdiction of the court, and moves to 
quash the service of the subpœna, whereby it was brought into the 
suit, upon the ground that the action is brought in a district where 
neither the plaintiff nor itself is a résident or inhabitant. 

The original bill was filed May 2, 1916, by Joseph H. Brandt, a 
citizen and résident of Pennsylvania, against the Pennsylvania Steel 
Company of New Jersey, a citizen of New Jersey (hereinafter called 
the New Jersey Company), and its officers and directqrs. The Beth- 
lehem Company was not made a défendant, for the reason, alleged in 
the bill, that it could not "properly be brought in this jurisdiction." 

On May 15, 1916, Clarence H. Venner, a stockholder of the New 
Jersey Company and a citizen and résident of New York, was permit- 
ted to intervene as a party plaintiff. On May 23, 1916, Brandt with- 
drew, and the bill was dismissed as to him. Venner has since been 
the sole plaintiff. On the same date this court denied plaintiff's mo- 
tion for a preliminary injunction, which action was affirmed by the 
Circuit Court of Appeals on June 30, 1916. See 233 Fed. 407, 147 
C. C. A. 343. As between the parties to the original bill, there was 
diversity of citizenship, the requisite amount in controversy, and in- 
habitancy of the défendants in this district, to give this court juris- 
diction. 

<Ê:s>For other cases see same toplc & KEY-NUMBER in a!l iCey-Numbered Digests & Indexes 
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On May 14, 1917, Venner filed the supplemental bill referred to. It 
is obvious that, if jurisdiction over the Bethlehem Company dépends 
upon its being sued in the district whereof it is an inhabitant, the mo- 
tion to quash must prevail. The plaintifï contends, however, that this 
court's jurisdiction is not thus limited; that, as to the original bill, this 
■ court had jurisdiction, not only on the ground of diversity of citizen- 
ship between the parties, but also because of the existence of a féd- 
éral question; and that the supplemental bill is ancillary to and in 
aid of the original bill. That a fédéral question is raised by either 
or both of the bills does not in itself, as will presently appear, entitle 
the plaintifï to make a défendant a p.arty to this suit in a district oth- 
er than wbere such a défendant is an inhabitant. 

To détermine the questions of jurisdiction hère raised, a correct 
understanding of the cause of action and the relation of the parties 
thereto, as stated by the two bills, is necessary. On May 23, 1916, 
when the preliminary injunction was denied, the original bill, as 
amended, in substance alleged that tlie New Jersey Company was 
about to accept a proposai made by the Bethlehem Company (a direct 
competitor) to dissolve and liquidate under the New Jersey corpora- 
tion laws, and convey ail the assets owned by it and its subsidiaries 
to the Bethlehem Company; that such proposed sale and dissolution 
were ultra vires, in dérogation of plaintiff's rights under the common 
law, gênerai rules of equity, the statutes and public policy of New 
Jersey, in violation of that state's corporation and anti-trust laws, and 
also in violation of the anti-trust laws of the United States, known 
as the Sherman and Clayton Acts. It prayed to enjoin such dissolu- 
tion and the sale of assets, either directly or indirectly, to the Bethle- 
hem Company or to any other person. 

In the supplemental bill, filed May 14, 1917 (nearly a year after this 
court's déniai of the preliminary injunction was affirmed), in sub- 
stance it is alleged that, since the refusai of this court to grant a pre- 
liminary injunction, "the transaction complained of in the bill of com- 
plaint, varying somewhat in détail, but not in substance or in its ob- 
ject as outlined in the original bill," had been consummated; that a 
New Jersey corporation, known as the Bethlehem Steel Corporation 
(hereinafter called the Bethlehem Corporation), acting in conjunction 
with the défendants or some of them, organized a corporation known 
as the Penn-Mary Comiiany, under the laws of Pennsylvania, for the 
sole purpose of acquiring the assets of the New Jersey Company and 
its subsidiaries ; that said assets were thereafter conveyed to the Penn- 
Mary Company, and that the latter company, on or about July 1, 1916, 
leased ail the tangible property so acquired to the Bethlehem Company, 
which is now in possession of the same; that the entire capital stock 
of the Penn-Mary Company is owned by either the Bethlehem Com- 
pany or the Bethlehem Corporation, and that the latter owns ail the 
capital stock of the Bethlehem Company, and controls and dominâtes 
its opérations; that the organization of the Penn-Mary Company was 
a mère device to disguise the transaction, and that the sale was as 
originally planned and in the interest of the Bethlehem Corporation, 
its subsidiaries, and the individual défendants in the original bill ; that 
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this sale was in restraint of interstate and foreign commerce, and 
violated the said anti-trust laws of the United States, and also the laws 
of the State of New Jersey; and that the Bethlehem Company had 
an office and was doing business in the state of New Jersey. The 
prayer of the supplemental bill is that the Bethlehem Corporation, the 
Bethlehem Company, and the Penn-Mary Company be made défend- 
ants, and directed to appear and answer the original and supplemen- 
tal bills, and that such sale and lease be held a violation of the United 
States and New Jersey anti-trust laws, and in fraud of plaintiff s 
rights as a stockholder of the New Jersey Company, and illégal, and 
set aside. 

[1, 2] As to the fédéral question, both bills charge that the transac- 
tions complained of violate the Sherman and Clayton Acts, and, on 
their face, présent fédéral questions justiciable in some fédéral court, 
irrespective of the citizenship of the parties. Section 24 (a), Judicial 
Code. Does the fact that the Bethlehem Company has an office and 
does business in this state give this court jurisdiction over it, regard- 
less of its opposition? A District Court's jurisdiction is the créature 
of the acts of Congress enacted in pursuance of the Constitution, and 
apart from the powers inhérent in a lawfully constituted judicial 
tribunal, has no jurisdiction other than that legislatively conferred up- 
on it. L,adew v. Tennessee Copper Co., 218 U. S. 357, 368, 31 Sup. 
Ct. 81, 54 L. Ed. 1069; Ostrom v. Edison (D. C.) 244 Fed. 228. 

Unless some statutoi-y régulation , other than that contained in sec- 
tion 51 of the Judicial Code (Act March 3, 1911, 36 Stat. 1101) author- 
izes this disputed service, it cannot be maintained merely because a 
fédéral question is involved, for that section provides that, except in 
certain cases (fédéral questions not being included within the excep- 
tions), "no civil suit shall be brought in any District Court against any 
person by any original process or proceeding in any other district than 
that whereof he is an inhabitant." Maçon Grocery Co. v. Atlantic 
Coast Line R. Co., 215 U. S. 501, 30 Sup. Ct. 184, 54 L. Ed. 300; Maie 
V. Atchison, Topeka & Santa Fé Ry. Co., 240 U. S. 97, 36 Sup. Ct. 351, 
60 L. Ed. 544 ; Newell v. Baltimore & O. R. Co. (C. C. W. D. Penn.) 
181 Fed. 698 ; Southern Pac. Co. v. Arlington Heights Fruit Co. (C. C. 
A. 9) 191 Fed. 101, 111 C. C. A. 581; Pennsylvania R. Co. v. Swift 
(D. C. E. D. Penn.) 242 Fed. 92. 

[3-7] Suits authorized by the Sherman Act may be brought in the 
district where the défendant "résides or is found or has an agent." 
26 Stat. 209, § 7; 38 Stat. 731, § 4. Ilaving an office and doing busi- 
ness within this district, as alleeed by the supplemental bill, the Beth- 
lehem Company is "found," within the meaning of the Sherman and 
Clayton Acts. St. Louis S. W. Ry. v. Alexander, 227 U. S. 218, 33 
Sup. Ct. 245, 57 L. Ed. 486, Ann. Cas. 1915B, 77; Dobson v. Farben- 
f abriken, etc. (D. C.) 206 Fed. 125. As the process was served upon 
the Bethlehem Company in this district, the pertinent inquiry, as far 
as the Sherman Act is concerned, is whether thèse proceedings pré- 
sent a cause of action, under such act, cognizance whereof may be had 
over a défendant by serving it where found, as distinguished from a 
cause of action, however derived, whereof cognizance of a partie- 
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ular défendant dépends upon its being served in the district of its in- 
habitancy. 

Section 4 of that act makes it the duty of tbe United States district 
attorney, under the direction of the Attorney General, to institute 
suits in equity to prevent violations of the act. No private person is 
expressly authorized to bring thèse suits, and no one other than a 
United States attorney may bring the suit authorized in that section. 
Minnesota v. Northern Securities Co., 194 U. S. 48, 24 Sup. Ct. 598, 
48 L. Ed. 870; Paine Lumber Co. v. Neal, 244 U. S. 459, 17 Sup. 
Ct. 718, 61 ly. Ed. 1256. Section 7 authorizes any person "injured in 
his business or property * * * jjy reason of anything forbidden 
or declared to be unlawful" by that act to sue and recover threefold 
damages. Obviously such suits include only actions at law. Fleit- 
mann v. Welsbach Co., 240 U. S. 27, 36 Sup. Ct. 233, 60 E. Ed. 505. 

The Clayton Act (38 Stat. 730), in important respects, enlarges both 
the jurisdiction of the fédéral court and the rights of private litigants 
therein, as to matters forbidden by the Sherman and Clayton Acts. 
Section 4 of the Clayton Act is similar to section 7 of the Sherman 
Act, but by the insertion of the words "or has an agent" in the venue 
clause, the plaintiff, in some circumstances, has additional districts in 
which to bring his suit to those permitted by section 7 of the Sherman 
Act. However, suits founded on this section, like those based on sec- 
tion 7 of the Sherman Act, are confined to actions at law. Section 12 
of the Clayton Act (Comp. St. 1916, § 8835k) deals only with the venue 
of proceedings again.st corporations, and perhaps affords the plaintiff 
additional districts wherein he may sue that class of défendants. Sec- 
tion 16 of that act provides that : 

"Any person * * « ghall be entltled to sue for and hâve Injunctive re- 
lief, in any court of the United States liavlng jurisdiction over the parties, 
against threatened loss or damage by a violation of the anti-trust laws, 
* * * wben and under the same conditions and principles as injunctive 
relief against threatened cond\iet that will cause loss or damage is granted by 
courts of equity, under the rules governing such proceedings. * • • " 

The suits covered by this latter section are limited to those seeking 
preventative relief; i. e., injunction "against threatened loss or dam- 
age." Fleitmann v. Welsbach Co., 240 U. S. 27, 36 Sup. Ct. 233, 60 
E. Ed. 505 ; Union Pac. R. Co. v. Erank, 226 Fed. 906, 141 C. C. A. 
510. No other équitable suits, at the instance of private parties are 
expressly authorized by the Clayton Act; and, as the relief sought in 
the présent supplemental bill is not of a preventative character but to 
annul a consummated transaction, none of the venue provisions of the 
Sherman or Clayton Acts is available to him under that bill. To ob- 
tain that character of relief in a fédéral court, the plaintiff must bring 
his suit in the district whereof the défendant is an inhabitant, as pro- 
vided by section 51 of the Judicial Code. The service of process up- 
on the Bethlehem Company cannot be sùstained on the ground that 
the supplemental bill présents a fédéral question. 

[8-12] Is the supplemental bill ancillary in its character? A gen- 
eralization of the cases, presently noted, seemingly justifies the follow- 
ing, not as a précise classification, but an illustration of what consti- 
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tûtes ancillary jurisdiction in a fédéral court. It is a supplemental 
proceeding (a) to protect from interférence with, and to détermine, 
conflicting claims to assets, within its administrative control, and 
(b) to control and regulate suits brought before it and to restrain or en- 
force its judgments, or to further deal with the subject-matter thereof . 
Any proceeding having one or the other of thèse objects in view inter- 
vening in an existing action, whether by bill, pétition, or motion, is 
dépendent on the original suit, and the fédéral courts hâve cognizance 
thereof independent of any distinct ground of fédéral jurisdiction. 
Such jurisdiction may be invoked by a stranger to the original suit, and 
will not fail because new parties are brought in any more than a sub- 
séquent change in conditions arising pendente lite ousts the fédéral ju- 
risdiction after it has once attached. Dunn v. Clarke, 33 U. S. (8 
Pet.) 1, 8 L. Ed. 845 ; Clarke v. Mathewson, 37 U. S. (12 Pet.) 164, 
9 L. Ed. 1041 ; Freeman v. Howe, 65 U. S. (24 How.) 450, 16 E. Ed. 
749; Minnesota Co. v. St. Paul Co., 69 U. S. (2 Wall.) 609, 17 L. Ed. 
886; Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 28 L. Ed. 
145; Gumbel v. Pitkin, 124 U. S. 131, 8 Sup. Ct. 379, 31 E. Ed. 374; 
Rouse V. Letcher, 156 U. S.47; ^ Julian v. Central Trust Co., 193 U. S. 
93, 24 Sup. Ct. 399, 48 L. Ed. 629 ; Kirby v. American Soda Foun- 
tain Co., 194 U. S. 141, 24 Sup. Ct. 619, 48 L. Ed. 911 ; Merriam Co. 
V. Saalfield, 241 U. S. 22, 36 Sup. Ct. 477, 60 L. Ed. 868 ; Eiche! v. U. 
S. Fidelity & Guaranty Co., 245 U. S. 102, 38 Sup. Ct. 47, 62 E- 

Ed. ; The Certes Co. v. Thannhauser (C. C.) 9 Fed. 226; Miller 

V. Rogers (C. C. W. D. Penn.) 29 Fed. 401 ; Compton v. Jesup (C. 
C. A. 6) 68 Fed. 263, 15 C. C. A. 397; Toledo, St. h. & K. C. R. 
Co. V. Continental Trust Co. (C. C. A. 6) 95 Fed. 497, 36 C. C. A. 
155; Manning v. Berdan (C. C. N. J.) 132 Fed. 382; Campbell v. 
Golden Cycle Min. Co. (C. C. A. 8) 141 Fed. 610, 73 C. C. A. 260; 
Ferguson v. Omaha & S. W. R. Co. (C. C. A. 8) 227 Fed. 513, 142 
C. C. A. 145. 

The purpose of the présent supplemental bill, undoubtedly, is to 
aid the original suit; but, according to its own allégations, so far as 
it affects the status of the Bethlehem Company to the suit, its relation 
to the controversy is substantially now what it was at the time the orig- 
inal bill was filed. At that time, according to the original bill's alléga- 
tions, it had made an ofïer to purchase the assets of the New Jersey 
Company and its subsidiaries, upon condition that the former dis- 
solve, and the purpose of the bill was to prevent that purchase and 
dissolution. 

At the filing of the supplemental bill both the sale and dissolution had 
been effected. The title was taken by the Penn-Mary Company, a 
corporation organized during the pendency of the original suit, which 
leased the premises in question to the Bethlehem Company. The 
capital stock of this purchasing company is owned either wholly by 
the Bethlehem Company, or by it in conjunction with the Bethlehem 
Corporation, and the latter, a îs^ew Jersey company, owns ail the capi- 
tal stock of the Bethlehem Company. The supplemental bill treats this 
change in acquiring title and possession of the New Jersey Company's 
assets as a mère subterfuge, and charges that it is a substantial car- 

' 15 Sup. ct. 266, 39 L. Ed. 341. 
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rying out of the original plans. According to the theory of the supple- 
mental bill, the Bethlehem Company is in no différent relation to the 
transaction complained of in the original bill than it was at the time 
of the filing of that bill, save that it is now possessed of that which the 
original bill sought to prevent it from acquiring. 

The original bill alleged the noninhabitancy of the Bethlehem Com- 
pany in this district as the reason for its not making that company 
a défendant to that bill. On principle, as nothing bas transpired pen- 
dente lite that changes substantially the relation of the Bethlehem 
Company to the alleged wrongdoing made the basis for filing of the 
original bill, it cannot now be made a party to that suit in ancillary 
proceedings. No case bas been cited, nor hâve I been able to find any, 
whose teachings would justify the holding of this supplemental bill 
as an ancillary one. 

A différent resuit would obtain, had this court ever taken possession 
of the New Jersey Company's assets, because the possession of the res 
draws to the court full control over any matters affecting such prop- 
erty. Whether a final decree made by this court, if it be in favor of 
the plaintifï, may or may not be enforced against the Bethlehem Com- 
pany by process issuing directly out of this court, is a question of little 
moment on this motion. If it may, the plaintiff can await that event. 
If not, other proceedings are available for that purpose. A purchaser 
of property pendente lite is as conclusively bound by the results of the 
litigation as if he had from the outset been a party thereto. Tilton v. 
Cofield, 93 U. S. 163, 23 L. Ed. 858; Lacassagne v. Chapuis, 144 U. 
S. 119, 125, 112 Sup. Ct. 659, 36 L- Ed. 368; liargrove v. Cherokee Na- 
tion (C. C. A. 8) 129 Fed. 186, 190, 63 C. C. A. 276. But, because 
one not a party may be so bound, that fact alone will not justify mak- 
ing him a party by ancillary proceedings before final decree. Merriam 
V. Saalfield, supra. 

The original plaintifif in this proceeding had his choice of courts. 
He chose the one which, because of the venue restrictions established 
by Congress, excluded the Bethlehem Company from being made a 
party in the original suit without its consent. The intervening plain- 
tiff cliose to continue that suit thus restricted. The latter, having ex- 
ercised his choice, is bound by the limitations, when invoking ancil- 
lary jurisdiction before a final decree bas been entered in the original 
suit, just as fully as the original plaintiff was in filing the original bill, 
where, as hère, the transaction complained of in the supplemental bill 
is, according to its own allégations, substantially the same as that com- 
plained of in the original bill. 

The motion to quash is granted. 
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UNITED STATES v. FIRST NAT. BANK et al. SAMH v. CARTER et al. 
SAME V. FOUBES et al. 

(District Court, M. D. Alabama, N. D., at Montgomery. April 4, 1918.) 

Nos. 2075-2077. 

1. Eminent Domain iS=»130 — Damages— Meastike. 

Where the United States, which had taken possession of Alabama land 
for a military camp, tliereafter began condemnation proceedings under 
Act July 2, 1917, c. .35, 40 Stat. 241, which makes the state laws applica- 
ble, the owners were entitled to reeover as compensation the value of the 
property at the time of the actual taklng, together with Interest at the lé- 
gal rate fixed by the state on the amount fixed, which should Include the 
value of growing crops, as well as diminution in the value of other lands 
of the owners contlguous to those appropriated. 

2. Eminent Domain ®=5l22 — Compensation — "Just Compensation." 

Under the Alabama laws (Code 1907, §§ 3860-3887), a landowner, whose 
property is condemned for a public purpose, is entitled only to "just com- 
pensation," which means équitable compensation, and is conflned to the 
présent value of the land. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Just Compensation.] 

3. Eminent Domain <®=>122 — Compensation — Constitutionai- Guaeantt. 

Where the landowner receives fair, reasonable, adéquate, and just 
compensation for the condemnation of his land, the constitutional guaran- 
ties are satisfied, for It is not intended that the compensation shall extend 
beyond the loss or injury. 

4. Eminent Domain <S=»134 — Compensation — Damages. 

Where lands are condemned, the owner is entitled to compensation ou 
the basis of the value of the land for the purposes to which It might hâve 
been applied, haviug regard to the existing business conditions In the com- 
munlty, and not simply with référence to the productiveness in the con- 
dition in which the owner saw fit to leave it. 

6. Eminent Domain <©=3l34 — Compensation — Damages. 

In flxing compensation for the condemnation of lands, possible, probable, 
or imaginary uses are not to be considered. 

6. Damages <S=62(3) — Dury to Minimize Loss. 

Where lands were condemned and growing crops destroyed, it was the 
duty of the owner, if he had the opportunity, to care for such perishable 
property and minimize the damages as far as reasonably possible. 

7. Eminent Domain <S=»131, 145(1) — Compensation — Measukb of Reoovebt. 

Where the government took possession of lands for a military réserva- 
tion before condemnation proceedings, enhancement in value of the re- 
maining lands cannot be offset against the value of that taken, but the 
owners are not entitled to receive any increased valuation on account of 
improvements made or proposed to be made by the government. 

8. Eminent Domain <©=>202(6) — Damages — Measuee. 

In assessing damages for the condemnation of land, the commissloners 
may consider the value at which the owner bas assessed the land for 
taxation ; but such assessment is not conelusive. 

Condemnation proceedings by the United States against the First 
National Bank and others, against John C. Carter and others, and 
against A. G. Forbes and others. 

.^ssFor ottier cases see same topic & KEY-NUMBEÎB. in ail Key-Numbered Digests & Indexes 
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Thos. D. Samford, U. S. Atty., of Opelika, Ala., L,ee J. Clayton, 
Asst. U. S. Atty., of Eufaula, Ala., and H. J. Turney, Judge Advo- 
cate, of Cleveland, Ohio, for the United States. 

Steiner, Crum & Weil, of Montgomery, Ala., for défendant First 
Nat. Bank. 

Fred S. Bail, of Montgomery, Ala., for défendant Forbes. 

C. P. Mcintyre, of Montgomery, Ala., for défendant Carter. 

Instructions by HENRY D. CLAYTON, District Judge, to commîs- 
sioners appointed to assess damages sustained by the owners : 

Gentlemen : At the inception of the matters before you, I explained 
to you the nature of the proceedings under and by virtue of which you 
were appointed by the court as commissioners, and your duties in re- 
spect thereto. I again call your attention to the statutes governing in 
this case. The act of Congress approved July 2, 1917 (40 Stat. 241, 
c. 35 [U. S. Comp. Stat. Supp. 1917, p. 363]), provides that the Sec- 
retary of War may cause proceedings to be instituted in the name of 
the United States, in any court having jurisdiction of such proceed- 
ings for the acquirement by condemnation of any land, temporary use 
thereof, or otlier interest therein, or right pertaining thereto, needed 
for the site, location, construction, or prosecution of works for for- 
tifications, coast défenses, and military training camps, such proceed- 
ings to be prosecuted in accordance with the laws relating to suits for 
the condemnation of property of the states wherein the proceedings 
may be instituted. The Alabama statutes (Code of Alabama 1907, §,§ 
3860-3887, both inclusive) provide the method of condemnation to be 
followed — the application for condemnation, the appointment of com- 
missioners to assess the damages, the taking of testimony, and the like. 

You will remember that I also instructed you to receive ail légal 
testimony which might be offered to you by the défendants, as well as 
by the government, touching the value of the lands sought to be con- 
demned, and the damages or injuries which hâve been sustained by the 
défendants in conséquence of the taking and occupation of the lands, 
and other property thereon, for the establishment by the United States 
of a cantonment or military camp built on thèse lands ; and I am in- 
formed that you hâve received and heard at length testimony, both 
oral and documentary, in regard to the value of the property taken 
and occupied by the government from the défendants, and the injuries 
sustained by the owners, thèse défendants. 

For convenience, and by consent of ail the parties, the cases of each 
of the three several owners of the land hâve been submitted to you 
together, and, of course, the law governing the measure of damages, 
as well as the rules relating to the admission and hearing of testi- 
mony, are applicable in each case which you hâve under considéra- 
tion. You will weigh and consider the évidence in each case separately, 
in the light of thèse instructions and the instructions which I shall 
give to you, and return a separate finding and report in each one of the 
three several cases. 

On account of an urgent emergency, it became necessary for the 
government to take possession of the lands involved in thèse proceed- 
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ings some months before the application for their condemnation was 
made to this court, It is hardly necessary to say that the government 
did no wrong in the occupation of thèse lands, for you, as intelHgent 
and patriotic American citizens, know full well the causes which led 
np to the imperious necessity that impelled the government to take 
possession of, occupy, and use the lands involved in this condemna- 
tion.^ 

[1] The sole question for you to détermine, in each one of the cases, 
is the value of the lands and the property at the time of the actual tak- 
ing and occupation by the United States, together with interest at the 
rate of 8 per centum per annum, the légal rate in Alabama, on said 
sums so ascertained by you, from the date of such actual taking and 
occupation. If you find that there were growing crops on any of the 
lànd taken, you will also détermine, in such case, the values of such 
growing crops which were on the land at the time it was taken and 
occupied by the government. You may also consider in this connec- 
tion the diminution in the value of any lands belonging to the owners 
in thèse proceedings which are contiguous to the lands sought to be 
condemned, provided there is any évidence of any diminution of the 
value of any contiguous lands belonging to the owners whose lands are 
hère sought to be condemned. 

[2] The rules of law governing the condemnation of lands for 
public purposes in Alabama are the rules that obtain in the cases now 
before you, for the act of Congress, under which thèse proceedings 
hâve been instituted, provides that such shall be the rules. The rule, 
therefore, is that in thèse proceedings it is only just compensation 
which may be awarded to the owners of the lands sought to be con- 
demned. This includes, besides the just value of the lands which 
hâve been taken, also the injury resulting to the remaining contigu- 
ous lands of the owners. 

"Just compensation" means équitable compensation ; that the owner 
shall be saved harmless as near as may be, and shall recover the damage 
which he has actually sustained. It does not mean that he shall be al- 
lowed to acquire and appropriate any more money from the government 
than that which is necessary for fair and adéquate compensation for his 
loss or injury.^ 

As used in this statute, providing that commissioners shall be ap- 
pointed to détermine the compensation and the damages which an own- 
er of real estate may sustain by reason of his property being taken for 
a public use, "compensation" means an équivalent for the value of the 
land, and anything beyond that is more than compensation, and any- 
thing short of it is less. This équivalent is for the présent value of the 
land at the time of the taking and occupation, and not for the future 
value of the land, since no human tribunal is able to détermine judi- 
cially what the value of the land will be at some future time.* 

lUnited States v. Russell, 13 Wall. 62?,, 40 L. Ed. 474. 
2 Lyon V. Green Bay Railroad Co., 42 AVis. 588. 

sNew Jersey Railroad Co. v. Suydam. 17 N. .T. Law (2 Har.) 25, 4T; Bau- 
man v. Ross, 167 U. S. 548, 574, 17 Sup. Ct. 066, 42 L. Ed. 270. 
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[3] Fair, reasonable, adéquate, just compensation, for the loss or 
injury the owner may sustain, the Constitution guarantees to the citi- 
zen whose property is taken for public uses. When this is afforded, 
the purposes of right and of the Constitution are satisfied. It is not 
intended that compensation shall extend beyond the loss or injury, in- 
cluding that which the landowner had not when the property was 
taken, but which is an incident of the appropriation, and essential to 
the uses for which the law confers the right of taking the property.* 

[4] The question in thèse cases relates hrst to the value of the lands 
appropriated, which is to be assessed with référence to what it was 
worth for sale, in view of the uses to which it might hâve been ap- 
plied, and not simply in référence to its productiveness to the owner 
in the condition in which he saw fît to leave it ; '" and, if less than the 
whole estate has been taken, then it is to be considered, further, how 
much the portion not taken is increased or diminished in value in con- 
séquence of the taking or appropriation. 

In arriving at the value of the lands to be condemned, you will con- 
sider in thèse cases the injury and the damage done to the crops grow- 
ing on the lands at the time of the taking and occupation by the gov- 
ernment. You may hear and consider ail évidence tending to show 
what such crops were, what would hâve been produced, had they been 
allowed to be matured, what would hâve been harvested, and the val- 
ue. You may consider any évidence tending to show the value of 
such crops at the time of the destruction of the same, or the occupa- 
tion of said lands by the government, and upon such sum as you may 
find to hâve been the value of such growing crops you may allow inter- 
est thereon from the time such lands were taken and occupied, and 
the rate of interest on account of crops taken or destroyed is 8 per 
centum per annum. 

[5] In considering the measure of damages or compensation to be 
paid for said lands, possible, probable, or imaginary uses are not to be 
considered by you. Suth uses would be remote and spéculative." 

[6] In one or more of thèse suits, gentlemen, perhaps some ques- 
tion in the nature of what has been referred to as salvage has arisen. 

I instruct you, as a principle of law on this subject, that where any 
question of damages is under considération for the destruction of any 
part of any property which by its very nature is perishable, or subject 
to détérioration, it is peculiarly the duty of the owner, when he has 
the opportunity, to take care of said property, and to save ail he 
reasonably can, to the end that the damage conséquent upon its in jury- 
or destruction may be as little as possible. But you will consider ail 

* Jones Y. N. O. & S. R. R. Imp. Ass'n, 70 Ala. 227, 233 ; S. Ey. Co. v. Cowan, 
129 Ala. 578, 29 South. 985 ; Justice v. N. V. B. B. Co., 87 I^a. 28 ; N. 0. R. 
B. Co. V. Canton, 30 Md. 347 ; N. H. C. R. R. Co. v. Booraem, 28 N. J. Eq. 593 j 
Lyon V. Green Bay & M. R. R. Co., 42 Wls. 538. 

8 Jones V. N. O., etc., By. Co., 70 Ala. 233. 

«Ala. Cent. E. E. Co. v. Musgrove, 169 Ala. 429, 53 South. 1009 ; Five Tracts 
o£ Land v. United States, 101 Fed. 661, 41 C. C. A. 580 ; Goodwine v. Evans, 
134 Ind. 262, 33 N. E. 1031; Munkwitz v. Chicago, M. & St. F. By. Co., 64 
Wls. 403, 25 N. W. 438 ; Searl v. School, etc., 133 U. S. 553, 10 Sup. Ot. 374, 
33 L. Ed. 740. 
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the évidence in the particular case bearlng on the point, and weigh it, 
and consider it together with ail the other évidence in the case, in de- 
termining what was the real or true value — "market value just before 
and after the taking of the land in question" — at the date of the first 
occupation by the government. This is the real inquiry, and this is 
finally the question in each case which must be determined; and the 
questions of growing crops on the lands at the time of said occupation, 
and their value as of that time, are ail incidents which must be in- 
quired into and determined under the instructions given you by the 
court and in the light of your common sensé, common knowledge, and 
everyday expérience as men. 

[7] The government is not entitled to any crédit because of any 
increased valuation of other lands of the owner, if there be any such 
other lands, on account of the proposed improvements or uses by the 
United States, or because of the location of a military camp, or other 
improvements actually made or in contemplation of being made on 
the occupied lands ; nor are the owners entitled to receive any increased 
valuation because of such uses of the lands or improvements actually 
made or in contemplation of being made by the government. ' 

Your assessment in each case should be the value of the lands at 
the time of taking, having regard to the existing business wants of the 
community, or such as may reasonably be expected in the near or im- 
médiate future.*' 

[8] The rule of law is that the value at which the owner has as- 
sessed the lands for taxation is admissible as a part of the évidence in 
the case tending to contradict the testimony of the owner, who may 
hâve placed a greater valuation on the same lands in his testimony be- 
fore you, and also as independent évidence, to be given such weight 
and worth by you as it may be entitled to, in your enlightened judg- 
ment, of the value of the lands. It is hardly necessary to say in this 
connection that such évidence is not conclusive, but is to be considered 
by you, together with ail the other évidence in the case, in arriving 
at the true value of the property taken. 

When you shall hâve heard ail the évidence in each case, you must 
carefully go over and inspect the several tracts of land, if you hâve 
not already donc so, involved in thèse condemnation proceedings, and 
exercise your own best judgment in the light of ail the facts and cir- 
cumstances of the case; and then it will be your duty, after having 
weighed and considered it ail carefully, to make a just and true lînding 
or award in each case. 

1 M. Nav. Co. V. United States, 148 tJ. S. 312, 13 Sup. Ct. 622, 37 L. Ed. 463 ; 
Kerr v. Park C!om'rs, 117 U. S. 379, 6 Sup. Ct. 801, 20 L,. Ed. 924. 

8 C, B. & Q. K. E. Co. V. Chicago, 166 U. S. 226, 17 Sup. Ct 581, 41 L. Ed. 
979; Boom v. Patterson, 98 U. S. 403, 25 L. Ed. 206. 
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WATER CO. OF TONOPAH v. PUBLIC SERVICE COMMISSION OF 

NEVADA et al. 

(District Court, D. Nevada. August 19, 1913.) 

No. A-16. 

1. INJUNCTION <g=»146 — TEMPORAHY InJUKCTION — SVVORX Answeb. 

VVhere an answer under oatti, denying the euulties of a blll, is flled, a 
temporary injunctlon caiinot be granted on the blll, for the sworii answer 
js évidence on behalf of the défendant, and rebuts the allégations contalned 
in the bill. 

2. PU33LIC Service Oommissioks <®=57— Utilities — Compensation. 

An investment in a public utility, like the proiierty of a railroad Com- 
pany, or a water or gas company, should under normal conditions re- 
ceive a fair and reasonable rate, based upon the fair and reasonable valu- 
ation of the property or capital invested. 

3. Injunction ®=>137(4) — Tbmporary Injunction — Issuance. 

The opération of an order of a governlng body charged wlth the duty of 
fixing water rates for municipal corporations should not be suspeuded 
by the issuance of a temporary injunction, unless complainant furnishes 
substantial évidence that the rate flxed Is conflscatory. 

In Equity. Bill by the Water Company of Tonopah against the Pub- 
lic Service Commission of Nevada and H. F. Bartine and others, as 
members thereof. On application for temporary injunction. Restrain- 
ing order discharged and application denied. 

On an investigation conducted by the Public Service Commission on 
it own motion, though induced by a complaint filed by the grand jury 
of Nye county, the Commission entered an order providing for a very 
substantial réduction in the rates charged for water by the Tonopah 
Water Company. It appeared that the water used for supplying the 
town of Tonopah was percolating water, gathered into wells located 
on land belonging to the water company. 

Haven & Athearn, of San Francisco, Cal., and H. R. Cooke, of Tono- 
pah, Nev., for plaintiff. 

Geo. B. Thatcher, Atty. Gen., and H. F. Bartine and J. A. Sanders, 
Dist. Atty., both of Carson City, Nev., for défendants. 

MORROW, Circuit Judge. [1] I do not think the évidence is suf- 
ficient to justify the court in granting the temporary injunction. It is 
by no means clear that the water rates prescribed by the Commission 
in this case will be confiscatory. On the contrary, the charge made 
in the bill that such would be the case seems to me to be f ully rebutted 
by the answer and its supporting affidavits. The well-established rule 
is that on such an application for a temporary injunction, if an an- 
swer under oath has been filed denying the equities of the bill, the 
temporary injunction will not issue, for the reason that the swom 
answer is évidence on behalf of the défendant, and rebuts the alléga- 
tions of the bill, and such allégations are therefore left at least douhtful. 

[2] That is the situation hère. The évidence on behalf of the com- 
plainant is not sufficient to overcome the évidence that has been sub- 

^ssFoi other cases see same toplo & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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mitted on behalf of the défendants. In the first place, it is not clear 
what effect the rates prescribed by the Public Service Commission 
will hâve. They may not materially reduce the complainant's aggre- 
gate income. Tonopah appears to be a prosperous community, with 
the prospect that a prosperous future lies before it. It is stated in the 
bill that the value of the waterworks, exclusive of the value of the 
alleged water right, is $349,000, and it is claimed that the water right 
is worth $500,000, making approximately $849,000 as the value of the 
entire property. It is alleged that the Public Service Commission, in 
fixing rates upon this valuation of the complainant's property, has 
made no allowance for the water right in arriving at the valuation of 
the property as a whole ; that is to say : That it disallows the claim of 
$SOO,0(X) as the valuation of the water right in fixing the valuation for 
the entire property. It is also alleged that there is no allowance for 
dépréciation of the plant, and no allowance made for taxes. In the 
answer the Commission allèges that it does allow for taxes and for 
dépréciation, and that even allowing the complainant the valuation of 
$500,000 for the alleged water right, it would still receive a net return 
exceeding 6 per cent, per annum upon its actual investment. This 
hardly amounts to confiscation, even under the high rate of interest 
prevailing in Nevada. 

But has the complainant a water right upon which it can fix a val- 
uation of $500,000? I very much doubt it. The water which it claims 
as a water right is percolating water running through its lands. I 
do not understand that percolating water passing under or through the 
soil is anywhere recognized as a water right having a valuation sep- 
arate and distinct from the land. It is not in any sensé surface water. 
It is not water appropriated from running streams ; nor is it water 
the right to which. is the same as that of a riparian owner. Percolat- 
ing water is part and parcel of the soil, and it is as much a constituent 
élément of the land as the minerai therein contained. Its value, if it 
has any, is therefore in the land, and cannot be separated from the 
land. It follows that in this case the value which the water has must 
be in the land. It may be that the complainant's development of water 
upon this land has given it a largely increased value ; but, if that is 
so, it appears to me that that should be the valuation of the land with 
its water content as a whole, and not as land with a water right at- 
tached. This may not make a great difl^erence in the resuit ; but it 
will enable the. Commission and the court to make a comparison with 
other land of like character and similarly situated. 

In any event, it is my opinion that the évidence now before the 
court is not sufficient to warrant the court in adding $500,000 to the 
value of the complainant's land, and upon such a valuation hold that 
the water rate fixed by the Commission is confiscatory. Of course, 
there can be no question but that an investment in public utilities, like 
the property of a railroad company, a water company, or a gas Com- 
pany, should, under normal conditions, receive a fair and reasonable 
return, based upon the fair and reasonable valuation of the property 
or the capital invested. In the West, the development of water, like 
the development of gold, silver, or copper, may add enormously to the 
250 B\— 20 
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value of the land, and in such a case the owner of the land is entitled 
to add such increased valuation to the value of the land when offered 
for sale or when appropriated for public use. But in this case we 
hâve not reached the point where this valuation has been estabhshed. 

The inquiry we are now making is near the surface. We are not 
required to go into the question whether the Commission had the prop- 
er évidence before it in making its valuation. What the court holds 
is that the évidence now before this court is not sufficient to war- 
rant the court in holding that the increased valuation claimed by the 
complainant should hâve been made by the Commission. We are of 
the opinion that such increased valuation has not been established by 
the évidence now before the court. In other words, the court is not 
prepared at this time to say that, considering ail the material f acts that 
hâve been brought to the attention of the court, the water rates fixed 
by the Commission are not f air and reasonable. 

[3] The Suprême Court of the United States, in the Knoxville Wa- 
ter Rate Case, stated a rule which appears to be applicable hère. It 
is that the order of a governing body, charged with the duty of fixing 
water rates for municipal corporations, should not be suspended in 
its opération by a fédéral court before the order goes into efïect, unless 
the rate is clearly confiscatory, and unless the complainant fumishes 
substantial évidence to that effect, and the practical application of the 
order be first ascertained. Knoxville v. Water Co., 212 U. S. 1, 18, 
29 Sup. Ct. 148, 53 h. Ed. 371. If, under the actual opération of the 
order, the income derived f rom the rates thus fixed amounts to a con- 
fiscation of the complainant's property, there will be nothing in the 
présent proceeding to prevent the court from issuing an injunction to 
restrain the enforcement of the order. Nothing that the court has 
said is therefore intended in any sensé to be construed as determining 
the final question of the valuation of thèse water rights in the land 
until ail the évidence is before the court and considered. The facts 
which are now before me are in no such shape as to enable me to dé- 
termine that question at this time. 

The facts before me are insufficient to warrant my granting the 
temporary injunction asked for. The restraining order will there- 
fore be discharged, and the temporary injunction denied; but, as I 
hâve before stated, this does not finally settle the decree in the case. 
The facts supporting a final decree will hâve to be found by a trial 
of the issues involved. I am simply deciding the question now as to 
whether or not the présent restraining order should be discharged, and 
the application for a temporary injunction denied. One of the prin- 
cipal questions to be y et decided is whether or not a water right can 
be attached to percolating water, which is a part and parcel of the land. 
Is it to be deemed the same as an independent water right arising out 
of appropriation or riparian ownership ? It seems to me that it would 
be difficult to establish an absolutely independent water value aside 
from the value of the land ; but the value of the water with the land 
may be ascertained in the view of its available uses. 

I hâve no reason to doubt that the Public Service Commission, in 
dealing with this matter, has been actuated by a spirit of fairness, and 
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a désire to do what is right. My previous expérience with the work 
of this Commission has impressed me with the idea that it is desirous 
of performing its duties in a spirit of fairness to ail. Under the cir- 
cumstances, and in view of the évidence before the court, I do not feel 
justifîed in holding, for the purpose of this motion, that the order of 
the Commission complained of is invalid. 

The clerk will enter an order, in conformity with thèse views, that 
the restraining order will be discharged, and the application for a 
temporary injunction denied. 



LYLE V. PERRY, Sherlff, et al. 

In re G. S. BAXTER & CO. 

(District Court, S. D. Florida. April 20, 1918.) 

Bankkuptct <S=301 — Preliminabt In.tunction — Geounds. 

An application by a trustée in bankruptcy for a preliminary injunction, 
to restrain défendants from transferring property alleged to hâve been 
acquired by theni tlirough a transaction wbich gave a préférence, denied, 
where the only allégation that tliey were couneeted with the transaction 
or that they intended selling the property vi'as made on information and 
belief, and there was no allégation or showlng of thelr insolvency. 

In Equity. Suit by H. Lyle, trustée in bankruptcy of G. S. Baxter 
& Co., bankrupt, against C. J. Perry, Sheriff of St. Johns County, Fia., 
and others. On motion for preliminary injunction. Denied. 

Telfair Knight, of Jacksonville, Fia., for complainant. 

Charles M. Cooper, of Jacksonville, Fia., for défendant First Nat. 
Bank of St. Augustine. 

F. P. Fleming, of Jacksonville, Fia., for défendant Florida Nat. 
Bank of Jacksonville. 

CAIvIv, District Judge. H. Lyle, as trustée for G. S. Baxter & Co., 
bankrupt, brings his bill against the sherifï of St. Johns county, the 
purchaser at exécution sale, and several banks and athers. After 
alleging the adjudication in bankruptcy, his appointment and qualifi- 
cation as trustée, and authority to bring the suit, the bill proceeds to 
allège that as trustée he has an interest in the personal property in- 
volved; that the suit is brought to set aside certain préférences, and 
for the purpose of setting aside the sheriff's sale and deed to one of 
the défendants, as a préférence, and to redeem said personal property 
from the sheriff's sale ; that within four months prior to the filing of 
the pétition in bankruptcy the bankrupt was the owner of certain 
personal property, describing it; that the bankrupt acquired title to 
the property from the S. & A. Lumber Company, a corporation ; that 
on the rule day in January, 1918, the greater part of the property sold 
by the sherifï of St. Johns county under exécution issued against the 
S. & A. Lumber Company, out of the state court, in 1916, to one of 
the défendants, for the sum of $2,500, which sum was grossly dis- 
proportioned to the true market value of the property; that on in- 

^=3Foi atber cases see sarue toplc & KEY-NUMBER in ail Key-Numbered Disests & Indexes 
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formation and helief two of the défendant banks were parties to the 
sale for an inadéquate price, and were the real purchasers, although. 
the bill of sale was taken in the narne of a third person ; that the pur- 
chase price of the property was not paid to the sheriff by the pur- 
chaser, but was deposited in one of the défendant banks to the crédit of 
the sheriff, and he was notified by the président of the said bank ; that 
two of said défendant banks are claiming to own the aforesaid prop- 
erty, and are attempting to dispose of same to protect themselves from 
loss on indebtedness due them by the bankrupt; and that if they suc- 
ceed it will resuit in a préférence in their f avor. 

The bill further allèges that at the time said sheriff's sale was made 
bankruptcy proceedings were and had been pending for one month ; 
that the président 6î one of the défendant banks now claiming the 
property was présent in December at a creditors' meeting, and took 
part therein with other creditors in securing an extension of the re- 
turn day in said bankruptcy proceedings to January 22, 1918; that, 
but for the extension, the adjudication in bankruptcy would hâve 
been had in December; that at the time of this meeting of creditors 
said sheriff's sale was being advertised, and said président knew of 
the fact; that it was at said meeting represented that ail the property 
owned by the bankrupt was a sawmill, and this fact was not contra- 
dicted by the said président ; that the attorney for the petitioning cred- 
itors had no knowledge of said sale until March, 1918; that the ad- 
vertisement of said sale was published in the Hastings Herald, a paper 
of no circulation of any conséquence outside of Hastings. It then al- 
lèges the claim of two of the défendant banks to hâve mortgages upon 
this property, and allèges that one does not cover property in contro- 
versy and the other has been paid. It then offers to redeem and ten- 
ders the amount paid at said sheriff's sale. It then prays for a tempo- 
rary restraining order against the purchaser at the sheriff's sale and the 
two banks removing or transferring the title to said property or any 
portion thereof, and for other relief. 

The hearing is upon the motion for a temporary restraining order. 
This application must be decided upon the bill of complaint, the ex- 
hibits thereto, and the afiidavits filed at the hearing. The only allé- 
gations in the bill Connecting the two banks with any claim to the 
property sold, or any intent to sell or dispose of same, is made upon 
information and belief, and no affidavit filed with the bill from any 
one having personal knowledge of those facts. Nor does the bill con- 
tain any allégation which would tend to show irrémédiable damage. 
in that the défendants were unable to respond in any amount equal to 
the value of the property, or that the property had some peculiar value 
which could not be compensated for in damages. The bill fails to 
show any necessity for the drastic remedy by injunction, and, failing 
to do this, a court of chancery will deny the appHcation. 

For thèse several reasons, the application for a temporary restrain- 
ing order will be denied. It will be so ordered. 
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UNITED STATES v. WBLSH. 

(District Court, S. D. New Tork. Mardi 22, 1918.) 

Wab <g=34 — Trading with thk Enemt Act — Violations. 

Under Trading with the Eremy Act Oct. 6, 1917, c. 106, § 3, subd. (c), 40 
Stat. 412, declaring that it sliall be unlawful for any person, other than a 
person in thé service of the United States government, or the government 
of any nation, except that of any enemy or ally of an enetny nation, etc., 
to send or bring into the United States any letter, or other wrltlng or tan- 
gible form of communication, except in the course of mail, and that It 
ehall be unlawful for any person to send, take, or transmit any letter 
or communication intended for, or to be delivered, directly or indirectly 
to, an enemy or ally of an enemy, one net In the service of the govern- 
ment of the United States, or of any friendly nation, who attempted to 
bring into the United States in a secret manner, not In the due course 
of the mails, a letter from Bngland, is guilty of a violation of the act, 
though it did not appear that the letter was intended to be delivered to 
an enemy of the United States ; the clause Inhibiting the bringing into or 
sendiiïg out of the United States communications other than in the 
regular course of the mails not being restricted to communications in- 
tended for enemies. 

Thomas Welsh was charged with a violation of Act Oct. 6, 1917, 
known as the "Trading with the Enemy Act." On demurrer to the in- 
dictment. Demurrer overruled. 

See, also, 247 Fed. 239. 

Martin Conboy and Edwin N. Moore, both of New York City, for 
demurrant. 

Francis G. Cafifey, U. S. Atty., and James W. Osborne, Asst. U. S. 
Atty., both of New York City, opposed. 

MAYER, District Judge. The indictment charges in two counts an 
alleged violation of the act of October 6, 1917, known as the "Trading 
with the Enemy Act." The first count charges that the défendant "did 
unlawfuUy, feloniously, and willfuUy, and not in the regular course of 
the mail, but upon the person of the said Thomas Welsh and in a secret 
manner, attempt to bring into the United States, to wit, into the city 
of New York, county of New York and state of New York, from a 
foreign country, to wit, England, a certain tangible form of commu- 
nication, to wit, a certain letter and writing written by a person whose 
name is to the grand jurors unknown, to be delivered to a person whose 
name is to the grand jurors unknown ; that the said tangible form of 
communication is of the ténor foUowing: [setting it forth in full.] 
And * * * that the said Thomas Welsh then and there was not a 
person in the service of the government of the United States, and was 
not a person in the service of any nation other than an enemy of the 
United States or an ally of an enemy of the United States. * * * " 

The second count is in ail respects like the first, except that this 
count charges that the défendant "did bring into the United States" 
the same "tangible form of communication" referred to in the first 
count. In neither count is it charged that the tangible form of com- 
munication "was intended for or to be delivered to" an enemy or ally 
of enemy of the United States. 

4a»Foi other cases ses same topic & KEY-NUMBER In ail Ker-Numbered Dlgests & Indexes 
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The ground of the demurrèr is that, because of the failure to charge 
that the tangible form of communication "was intended for or to be de- 
livered to" an enemy or ally of enemy of the United States, the indict- 
ment does not set forth the crime. So much of the statute as is hère 
apphcable reads as f ollows : 

"Sec. 3. That it shali be unlawful— * • • 

"(c) For any person (otlier than a person In the service of the United States 
governmeiit or of the govemnient of any nation, exeept that of an enemy or 
ally oi enemy nation, and other than sueh persona or classes of persons as 
may be exempted hereunder by the Président or by such person as he may 
direct), to send, or take out of, or bring into, or to attempt to send, or take 
out of, or brlng into the United States, any letter or other wrltlng or tangi- 
ble form of communication, exeept in the regular course of the mail ; and 
it shall be unlawful for any person to send, take, or transmit, or attempt 
to send, take, or transmit out of the United States, any letter or other wrltlng, 
book, map, plan, or other paper, picture, or any telegram, cablegram, or wire- 
less message, or other form of communication intended for or to be delivered, 
directly or indlrectly, to an enemy or ally of enemy: Provided, however, that 
any person may send, take, or transmit out of the United States anything 
herein forbidden if he shall first submit the same to the Président, or to sueh 
officer as the Président may direct, and shall obtain the license or consent 
of the Président, under such rules and régulations, and with such exemptions, 
as shall be prescribed by the Président." 

The contention is urged by défendant that into the first paragraph 
of subdivision (c) supra, which ends at the semicolon, must be read 
the words at the conclusion of the second paragraph ; i. e., to an enemy 
or ally of enemy. It will be noted that the second paragraph de- 
nounces as unlawful the sending, taking, or transmitting, etc., of any 
letter or other writing, etc., intended for or to be delivered directly or 
indirectly to an enemy or ally of enemy by any means whatsoever; 
that is to say, vv^hether by mail or otherwise. Under subdivision (d) a 
censorship may be established by presidential proclamation; but, not- 
withstanding that power, the provision under subdivision (c) just re- 
ferred to makes unlawful the sending, taking, or transmitting of any 
letter, inter alla, intended for an enemy. That provision is not incon- 
sistent with, nor a duplication of, the provision in the first half of sub- 
division (c) preceding the semicolon. It is plain that the Congress 
reahzed that persons arriving in this country, or leaving this country, 
might bring or carry tangible forms of communication, not merely 
to an enemy, as enemy is defined in the act, but to some person or per- 
sons who would be citizens of our own country, or of some other 
f riendly nation, and yet who might secretly be opposed to our govern- 
ment and its purposes in connection with the war. A communication 
harmless on its face might nevertheless conceal a sinister plan or an 
inimical pièce of infomiation, and might reach the hands of some 
inimical or thoughtless person, to the détriment of the United States in 
connection with its war activities. 

It is therefore clear that the purpose of the statute was to prohibit 
bringing into or taking out of the United States any letter or other 
writing or tangible form of communication on the person of the trav- 
eler. The necessity of such a safeguard is too plain for argtiment. 

The construction of subdivision (c) fully confirms the conclusion that 
the paragraph hère under considération was intended to apply to any 
tangible communication, whether innocent or not, and whether intended 
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for or delivered to a friendly or innocent person. The semicolon 
clearly breaks up the subdivision into two paragraphs. It would hâve 
been simple enough to add the words, "intended for * * * ^n 
enemy" after the word "mail," or in some appropriate place in the 
iirst paragraph of subdivision (c). On the contrary, in the second 
paragraph of subdivision (c) the words are repeated, "it shall be un- 
lawful," thus indicating clearly that the offenses under subdivision (c) 
were divided into two classes, one covered by the first and the other 
by the second paragraph. 

The construction for which défendant contends would impair the 
act to the extent of removing a safeguard, the need for which numer- 
ous events hâve shown to be obvions. The demurrer is overruled. 

I see no merit in the motion to quash, and that is denied. 



UNITED STATES v. VAN WERKHOVEN. 
(District Court, S. D. New Yorlj. Marcli 25, 1918.) 

1. War i3=>15 — Trading wiTii tue Enemy Act — Violations. 

It is iiot a violation of Trading witli the Enemy Act Oct. 6, 1&17, c. 
106, § 3, snbd. {(•), 40 Stat. 412, declaring it unlawful for any person other 
tiian a i)erson in the service of the United States govemment, or of 
the govemment of any nation, except that of an enemy or ally of an 
enemy nation, and other than persons or classes of persons exempted by 
the Président, to send or take ont of or brlng into the United States any 
letter or other writing or tangible fonn of communication, except In 
the regular course of the mail, for one not falllng wlthiii the excepted 
classes to bring Into the United States a coupon gold note Issued by au 
American corporation, which bore no communications other than Its 
proper printed contents, for the purpose of the act Is only to preveut 
ail communications between the enemy and persons withln the United 
States. 

2. Wak "S^^IS — Trading witii the Enemy Act^Violations. 

Yet It Is a violation to hrlng into the United States coupons for In- 
terest due on bond of a friendly power, where on the back of the coupon 
was stamped "0 L" and below It likevvlse "Lille," as well as certain 
figures, for, the purpose of such writings not being disclosed, they mlght 
well contain a communication which It was the purpose of the act to ex- 
clude. 

Johannes Hendrik Van Werkhoven, alias M. Jansen, was indicted 
for a violation of Trading with the Enemy Act Oct. 6, 1917, § 3, 
subd. (c), by unlawfuUy bringing into the United States certain writings 
or tangible form of communication. On demurrer to the indictment. 
Demurrer sustained as to the third and fourth counts, and overruled as 
to the fifth and sixth counts, of the indictment. 

Jérôme C. Lewis, of New York City, for demurrant. 
Francis G. Caffey, U. S. Atty., and Ben A. Matthews, Asst. U. S. 
Atty., both of New York City. 

MAYER, District Judge. Défendant has demurred to the six counts 
of an indictment against him. On the argument the demurrer was 
overruled as to the first and second counts, and référence need not be 
further made to that branch of the controversy. 

<g=3For otber caaes see eame topic & KEY-NUMBQK in ail Key-Numbered Digests & Indexes 
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The third and fourth counts set forth, in substance and effect, that 
on February 13, 1918, défendant unlawfully brought into the United 
States a certain writing or tangible form of communication in viola- 
tion of section 3, subdivision (c) of the Act of October 6, 1917, known 
as the "Trading vvith the Enemy Act." The writing referred to in 
the third and fourth counts is a 6 per cent, coupon gold note for $500 
of the United Fruit Company, an American corporation. It is not 
alleged that there is any writing or marking of any kind or description 
on this coupon gold note, other than its proper printed contents. 

[1] It is contended by the government that this gold note is a 
"writing or tangible form of communication" in the sensé in which 
those words are used in section 3, subdivision (c), of the act. I havc 
recently discussed in United States v. Welsh, 250 Fed. 309, filed March 
22, 1918, the purposes of the section of the act hère under considéra- 
tion. I there stated. 

"It is plain that the Congress rcalized that persons arrlving In this couii- 
try, or leaving this country, mlght bring or carry tangible forms of communi- 
cation, not nierély to an enemy, as enemy is dellned in the aet, but to some 
iwrson or persons who would be cltizeus of our ovvn country or of some other 
friendly nation, and yet who mlght secretly be opposed to our government 
and its purposes in connection with the war. A conuimnication harmless on 
Its face might nevertheless coneeal a slnlster plan or an inlmical pièce of In- 
formation, and might reaeh tlie hands of some Inlmical or thoughtless per- 
son, to the détriment of the United States In connection with its war actlvi- 
ties. It is therefore clear that the purpose of the statute wa.s to prolilblt 
brlnging Into or takùig out of the United States any letter or other wrltlug 
or tangible form of communication on tlie person of the traveler. The neces- 
sity of such a safeguard is too plain for argument." 

The coupon gold note set forth in the indictment is not, however, a 
writing or other tangible form of communication, within the meaning 
of section 3, subdivision (c). The construction for which the govern- 
ment contends would, for instance, make it unlawful for an American 
traveler to bring back on his person from abroad his letter of crédit — 
a resuit obviously not intended. It must be remembered that this pro- 
vision of the act does not refer to bringing into the country money or 
évidences of indebtedness, but was enacted as a safeguard against 
secret communications. This section of the act does not apply, inter 
alia, to such persons or classes of persons as may be exempted by the 
Président. That provision of the act was to enable the Président to 
classify into groups such persons as in his judgment were not to be 
amenable to this provision of the statute, and that provision is mani- 
festly irrelevant in the case at bar. 

At the conclusion of section 3, subdivision (c), is a proviso that any 
person may send, take, or transmit out of the United States forbidden 
matter, if he obtains the license or consent of the Président, or such 
officer as the Président may direct, under such rules and régulations 
and with such exemptions as shall be prescribed by the Président. It 
will be noted that this proviso relates only to written matter going out 
of the United States, and not to that coming in. There cannot con- 
ceivably be anything in a recognized bond or note, such as that refer- 
red to in the third and fourth counts of the indictment, which in any 
way can convey any information of the character against which the 
statute is intended to safeguard. To hold that such a bond is a writ- 
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ing or tangible form of communication, within the purview of the 
statute, would be to strain its meaning and give the statute a rather ab- 
surd interprétation — a resuit which is always unfortunate, and in the 
end may tend to defeat the useful purposes for which the statute was 
enacted. The demurrer to the third and fourth counts must therefore 
be sustained. 

[2] The fifth and sixth counts charge défendant with bringing into 
the United States a certain writing or tangible form of communica- 
tion, which, in this instance, is a coupon for 8 shillings sterling, being 
one-half year's interest due on a bond of the Impérial Japanese gov- 
ernment. On the back of the coupon set forth in the fifth count, the 
following is stamped: "C L," and below it likewise stamped, "Lille." 
"Lille" may be the name of a city now under German control ; but 
why that name is stamped on the back of the coupon does not appear 
from the face of the indictment, nor is there any explanation of the 
letters "C L." In other words, "C L" and "Lille" are writings extra- 
neous to the coupon, and in no sensé, so far as appears from the in- 
dictment, any part thereof. 

The coupon referred to in the sixth count of the indictment is of 
the same gênerai character as that of the coupon in the fifth count, ex- 
cept that on this coupon are stamped the figures "212," and "C L" and 
"Lille" do not appear. There is no explanation as to the meaning of 
thèse stamped figures "212," and thèse figures are also extraneous to 
the subject-matter of the printed coupon. There is nothing to show 
what thèse figures mean. It may be, for instance, that the word 
"Paid," stamped upon a bond or coupon, would be regarded as a part 
of the instrument for the purposes of this act; but where, as hère, 
there appear words, letters, or figures unexplained, which are not orig- 
inally any part of the bond or coupon, such words, letters or figures 
must be regarded as a writing or tangible form of communication, 
within the purview of section 3, subdivision (c). 

For the reasons thus stated, I am of opinion that counts 5 and 6 are 
good, and that the demurrer in that regard must be overruled.^ 

1 Section 3, subdivision (c), rends as follows: 

"Sec. a. Tliat it sliall be unlawful— * * • 

"(cO For any person (otlier tlia.n a person in tlie service of tlie L'nited 
States governnient or of the government ot any nation, except ttiat of an 
enemy or ally of enemy nation, and otlier tlian suoh persons or classes ot: 
persons as may be exompted hereunder liy tlic Président or hy such person 
as he may direct), to send, or take ont of, or brins into, or attempt to send, 
or talîe ont of, or bring into the United States, any letter or other writing or 
tangible form of communicatioi, except in the regular course of the mail ; and 
it shall be unlawful for any persoii to send, tiike, or transmit, or attempt 
to send, take, or transmit, ont of the United States, any letter or other writing, 
book, map, plan, or other paper, picture, or any telegram, cablegrani, or 
wireless message, or other form of communication Intended for or to be 
delivered, directly or indirect! y, to an enemy or ally of enemy: Provided, 
however, that any person may send,' take, or transmit out of the United 
States anything herein forliidden it he shall first submit the same to the 
Président, or to such officer as the Président may direc-t, and shall obtain the 
license or consent of the Président, under such rules and régulations, and 
vi'itti such exemptions, as shall be prescribed by the Président." 
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In re OONDEMNATION OF LANDS FOR MILITARY CAMP. 
(District Court, E. D. Arliansas, W. D. April 18, 1918.) 

1. Eminekt Domain <@=>143 — Condemnation — Compensation. 

Wliere, under Act July 2, 1917, c. 35, 40 Stat. 241, land is condeinned 
for temporary use for the location and construction of a military camp, 
the owuers are entitled to the rental value or their property, if it is till- 
able or occupied, and to compensation for improvements which will neces- 
sarily be d.estroyed, either in wliole or in part, aud in such case the rental 
value will be based on the value of the land, without such improvements. 

2. Eminent Domain ©=>143— Condemnation — Compensation. 

Where the Jand is vt'ild and uot subjeet to cultivatlon, the rental for 
the temporary use should be the prevailing rate of iuterest on its falr 
value. 

3. Eminent Domain <t='241 — Condemnation — Compensation — Judgment. 

Where land is condemned under Act .Tuly 2, 1917, for temporary use as 
a military réservation, the judgment should provide that the government, 
in addition to paying the fair rental value of the land and iv)r improve- 
ments necessarily destroyed, should obligate itself either to return the 
land in as good condition as vphen taken, or to niake compensation in the 
future for injuries resulting from its use for military jjurposes, and for 
the purpose of fixing such future damages the court will retalu jurisdic- 
tion of the case. 

At Law. In the matter of condemnation of lands by the government 
for temporary use for mihtary purposes. Instructions for guidance 
of jury stated. 

W. H. Martin, U. S. Atty., of Hot Springs, Ark., and Ashley Cock- 
rill, Sp. Asst. U. S. Atty., of Little Rock, Ark., for the United States. 

Mehafïey, Reid & Mehaiïey, House & House, and R. L. Rogers, ail 
of lyittle Rock, Ark., for landovvners. 

TRIEBER, District Judge. The government has instituted a num- 
ber of proceedings for the acquirement by condemnation for tempo- 
rary use of a number of tracts of land needed for the location and 
construction of a military training camp, under the provisions of Act 
July 2, 1917, c. 35, 40 Stat. 241 (section 6911a, U. S. Comp. St. Tem- 
porary Supplément 1917). If the land in controversy were to be used 
for ordinary purposes, which v^^ould not require or resuit in the de- 
struction, either wholly or in part, of the improvements on the lands, or 
changing them to an extent which would make them unfit, after the 
occupancy of the land by the government ceases, for the purpose for 
which they are almost exclusively suitable, agriculture, the value of 
such occupancy could easily be determined by a jury; but the uses 
hère contemplated are for military purposes, for artillery and rifle 
ranges, for maneuvering by and training of the thousands of soldiers, 
now located at the cantonment adjoining thèse lands, and any uses 
deemed necessary for military purposes. 

What destruction of improvements or changes of the lands from 
their présent condition may be necessary is at présent uncertain. That 
many of the houses, barns, fences, and other improvements will hâve 

«gssFor other cases see same topio & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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to be totally, and others partially, destroyed, is conceded. That some 
of the lands will hâve to be used for trenches, and others for roads 
and f oundations for heavy artillery, is also conceded ; but on which of 
thèse tracts, which are owned by a large number of persons, many 
of them in 10, 20, and 40 acre tracts, thèse destructions or changes 
will hâve to be made, is at présent uncertain, except as to a f ew small 
tracts. It is theref ore incumbent on the court to formulate some rules 
for the guidance of juries in determining the damages to be assessed in 
the various cases to be tried; rules which will do justice to the own- 
ers of the lands and at the same time protect the government against 
damages in excess of those in fact sustained by the owners of the 
land. The conclusions I hâve reached, and which will be applied in 
thèse cases, are : 

[1] The ovvner is entitled to the rent'al value of his property, if it 
is tiilable or occupied. If it appears from évidence at the trial that the 
improvements on a tract of land will necessarily bave to be destroyed, 
either wholly or in part, the owner is entitled to compensation for their 
value, and in such cases the rental value will be for the land, without 
thèse improvements. By improvements I refer to houses, fences, 
barns, and other buildings. 

[2] If the land is wild, and not subject to cultivation, the rental 
should be the prevailing rate of interest on its fair value. 

[3] In addition to thèse payments, the government must obligate 
itself, and the judgment will so provide, that, when it surrenders the 
land to the owner, it will be returned to him in as good a condition as 
when it took possession, the natural wear and tear excepted. If the 
owners hâve been compensated in the action for the improvements, 
then, of course, it will not be required to replace them, or pay again 
for them. If the improvements, for which there has not been com- 
pensation, are not replaced, or the lands are not returned in as good 
condition as when the government took possession of them, natural 
wear and tear excepted, it is to pay such sums as damages as will en- 
able the owner to put the land back in the condition it was, when the 
government took possession. This is necessary, as the government may 
eut trenches, build macadam roads, and otherwise make use of the 
land, which will, if not entirely, at least to some extent, destroy its 
value as farming land, for which thèse lands are only suitable. 

If the parties cannot agrée upon the damages to be paid, if the gov- 
ernment fails to put the land back in the condition it was, when it 
entered upon it, the court will, upon the application of either party, 
hâve a jury assess the damages, and for that purpose the court will 
retain jurisdiction of this cause. This, in the opinion of the court, 
is équitable and just to ail parties, will protect the landowner, and 
will enable the government to make use of the land for military train- 
ing, so necessary in this great emergency. 
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In re NATURALIZATION OP ALIENS IN SERVICE OF ARMY OR NAVY 

OF uniti':d staïes. 

(District Court, E. D. Missouri, E. D. June 14, 1918.) 

Alieks ©=362 — Temporauy Naturalization. 

In View of Act Mardi 2, 1907, c. 2X!4, | 2, M Stat. 1228 (Comp. St. lOlfi, § 
3959), providing for a forfeiture oi' naturalization if ttie naturalized. citi- 
zen shali hâve resided for two years in tlie foreign state froin whicli lie 
came, allens, tliou^h in the service et the anny or navy, whose Intention 
it Is, upoii dlscharge froni service, to retiirn to tlieir native countries iiiid 
remain tliere perniauently, are not entltled to naturalizatlon, eltlier uuder 
the gênerai statu tes or Act May 9, 1918, c. (19, for such a teniporary natu- 
ralizatlon would be a fraud on the nation, and clearly In eonflict wlth tlie 
oath of alleglance. 

In the matter of the naturalîzation of aliens in the service of the 
Army or Navy of the United States. Applications denied. 

TRIEBER, District Judge. The question has arisen in connection 
with the pétitions for naturahzation by aHen soldiers, whether an ahen 
in the service of the Army, who upon his examination states that it is 
not his intention to réside permanently in the United States, but that 
it is his intention, upon his discharge from the service, to return to his 
native country, to remain there permanently, is entitled to naturalîza- 
tion, either under the gênerai naturalizatlon statutes or Act May 9, 
1918, c. 69 (Public— No. 144— 6Sth Congress, H. R. 3132). 

While there is no restriction on the right of a naturalized citizen of 
the United States to visit his native country temporarily, but with 
the intention of returning to this country, which he intends in good 
faith to make his permanent home, the court is of the opinion that 
an alien, seeking naturalizatlon for temporary purposes only, is not en- 
titled to that high privilège. For an alien to be naturalized is not an 
inhérent right, but one merely granted by a libéral government as a 
matter of grâce. If Congress sees proper, it may deny it absolutely ; 
and, if it does grant it, it has the right to prescribe the terms and 
conditions upon which it is willing to grant that privilège. While the 
statutes are silent on that subject, the intention of Congress that there 
should be no naturalizations for temporary purposes may be deduced 
from Act March 2, 1907, c. 2534, § 2, 34 Stat. pt. 1, p. 1228 (Comp. 
St. 1916, § 3959), which provides for a forfeiture of naturalizatlon, 
if the naturalized citizen shall hâve resided for two years in the foreign 
state from which he came. 

But, even in the absence of such a provision, the court would reach 
the same conclusion, on the authority of Euria v. United States, 231 
U. S. 9, 34 Sup. Ct. 10, 58 E. Ed.' 101. To seek to be naturahzed 
temporarily would be a fraud on the nation, and clearly in eonflict with 
the oath of alleglance. Until an appellate court whose judgment is 
authoritative on this court holds otherwise, such applications will be 
denied in the courts over which I préside. 

^saFoi other cases see same topio & KBY-NUMBBR iu ail Key-Numbered Disests & Indexes 
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In re W. B. TERKELL CO. 

(District Court, W. D. Soutli Carolina. September, 191T.) 

Bankktjptcy ®=3482(1) — Aitoeney's Fées — Aduitional Compensation. 

Additional compensation to fittorneys for the trustée and petltioning 
creditors is allowed only in peculiar cases, wliere it is sliown to tlie satis- 
faction of tlie court tliat the services rendered liave been unusual aud 
extraordiuary, and tlie banl<rvipt estate bas been materially increased 
througli the diligent efforts of the attorneys in aiscoverlna assets, or where 
tlieir duties hâve been onerous and burdensorae, with litisation incident to 
the windins up of the bankrupt estate; and beiii'e, where a bankrupt 
estate consisted entirely of a stock of goods, which was disposed of in 
bulk, and there was no litigation which placed additional burdens upoii 
the attorneys, additional compensation should not be allowed. 

In Bankruptcy. In the matter of the bankruptcy of the W. B. Ter- 
rell Company. On review of recommendation of référée for addi- 
tional compensation to attorneys for trustée and petitioning creditors. 
Recommendation disapproved. 

H. B. Carhsle, of Spartanburg, S. C, and John K. Hamblin, of Un- 
ion, S. C, for trustée and petitioning creditors. 

JOHNSON, District Judge. This matter cornes before me upon 
the report of S. E. Barron, Esq., référée in banl^ruptcy in the above- 
entitled case. The référée recommends that the attorneys for the trus- 
tée and petitioning creditors be allowed additional fées of at least $100 
each for their services in the case. The attornej's in question hâve 
already received the maximum fées for their services which under the 
rules of the court can be allowed by the référée in bankruptcy. They 
now seek additional compensation. 

Additional compensation to attorneys for the trustée and petitioning 
creditors is allowed only in peculiar cases, where it is shown to the 
satisfaction of the court that the services rendered hâve been unusual 
and extraordinary, where the bankrupt estate bas been materially in- 
creased through the diligent efïorts of attorneys in discovering assets, 
or where the duties of the attorneys hâve been onerous and burden- 
some with litigation incident to the winding up of the bankrupt estate. 
In such cases the court has frequently thought it équitable to allow 
fées additional to those granted under the rule. Hère, however, al- 
though urgently recommending the allowance of additional fées, the 
référée in bankruptcy has ofïered no testimony whatever that would 
take the case out of the ordinary run of bankruptcy cases to which 
the rule with regard to fées is applicable. The court has examined 
the books of the trustée in bankruptcy, and finds that the bankrupt 
estate consisted entirely of a stock of goods, which was disposed of 
in bulk. There has been no litigation which placed âdded labors upon 
the attorneys in question. They hâve already received from the trus- 
tée the maximum fées allowed under the rule for their services, which 
appear to the court to be entirely ample. 

^saPor other cases see sanie topic & KBY-NUMBER In aU Key-Numbered Digests & Indexes 
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Wherefore it is ordered and adjudged that the recommendation of 
the référée in bankruptcy, S. E. Barron, in the matter of additional 
fées for attorneys for the trustée and petitioning creditors, be and the 
same is hereby disapproved. 



INTEBNATIONAIi AGKICULTURAL CORP. V. SPAEKS. 

In re BONNBR McCKAW CO. 

(District Court, W. D. South Carolina. September, 1917.) 

1. Bankbuptct igxs» 140(3) — Pbopeety Passing to Tbustee — Agents. 

Where a bankrupt, which was authorlzed to sell fertlUzers for petl- 
tioner under a contract providing that ail notes, mortgages, and liens, or 
cash taken in payment, shculd be held In trust for petltioner, sold fer- 
tilizers, without taking any notes, liens, or mortgages, petltioner is en- 
titled to such accounts as against the trustée in bankruptcy. 

2. Bankruptcy iS=>288(1) — Pboceedinqs — Plenaey Action — Necessitt. 

Where petltioner, who authorized the bankrupt to sell fertlUzers for 
its account, was entitled to accounts taken by the bankrupt for the fertU- 
Izers sold, it may by summary proceedings compel the trustée to turn over 
such accounts, wlthout seeklng recourse by plenary action, 

In Bankruptcy. In the matter of the bankruptcy of the Bonner Mc- 
Craw Company. Pétition by the International Agricultural Corpora- 
tion to compel J. R. Sparks, as trustée of the bankrupt, to turn over 
accounts. Pétition granted. 

Butler & Hall, of Gaffney, S. C, for petitioning creditors. 
R. A. Dobson, of Gaffney, S. C, for trustée. 

JOHNSON, District Judge. The International Agricultural Cor- 
poration, the petltioner herein, prior to the bankruptcy of the Bonner 
McCraw Company, had a contract, a copy of which is found in the 
proceedings herein, by which it was provided that the Bonner McCraw 
Company should sell fertilizers for the account of the company, and 
that ail notes, mortgages, liens, or cash taken in payment of sale of fer- 
tilizer, should be held in trust for the f ertilizer company. Prior to the 
bankruptcy, the bankrupt sold several thousand dollars worth of fer- 
tilizer to varions parties, but had not taken notes, liens, or mortgages 
for the purchase money. 

[ 1 ] The petltioner claims that the accounts for the purchase money 
are due to it, and not to the bankrupt, and this is an effort to hâve the 
trustée turn over to the petltioner said accounts. The trustée in bank- 
ruptcy makes his retum, and vigorously resists the application, relying 
upon the Case of Roof, reported in 212 Fed. 97, 128 C. C. A. 613, 
under title of Townsend v. Ashepoo Fertilizer Co. If that case was 
controlling, the position of the trustée would be tenable; but the 
■Court of Appeals of the Fourth Circuit, in the case of Ward v. Amer- 
ican Agricultural Chemical Co., 232 Fed. 119, 146 C. C. A. 311, has 
foUowed a later décision of the Suprême Court of South Carolina, and 
has overruled the Roof Case. 

■®s>For otber cases see same topic & KBY-NITMBER in ail Key-Numbered Dlgests A Indexai 
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[2] Some question is made by the trustée about the right of the pe- 
tioner to recover his accounts in this summary way. It is so clear un- 
der the law and the admitted facts in the case that the petitioner is 
entitled to the accounts that it seems to me it would be trifling with 
justice to refuse rehef on the ground that he had not brought a plenary 
action. The object of any proceedings is to bring the party into court, 
and the trustée is before the court, his position has been stated forci- 
bly, and ail the facts are known. I do not see how the court could do 
any more substantial justice if the proceeding were différent. 

It is therefore ordered and adjudged that the trustée in bankruptcy 
of Bonner McCraw Company, bankrupt, turn over to the petitioner, 
International Agricultural Corporation, such accounts as are due for 
the fertilizers sold by the bankrupt for the account of the petitioner. 



In re DKEDGK, TWO BARGES, AND THE BUD III. 

(District Court, S. D. Florida. May 14, 1918.) 

1. ToWAGE <Sx=»9 — Maritime Liens — Service Urder Contbact. 

Where llbelant was emijloyed at a stated per diem for himself and his 
beat to do siich work as was requlred, he is not entitled to a maritime lieu 
for towage performed under the contract. 

2. Towage <S=39 — Liens — Equity. 

Where libelant, who towed a dredge under a gênerai contract of em- 
ployment, knew that it was the property of a stranger, and payments 
inade under the contract were more than sufficieut to discharge any 
claim for that service, equity wlll reiiuire them to be appropriated to that 
towage, and no maritime lien against the dredge will be allowed. 

In Admiralty. Libel hy William A. Piner against an unnamed dredge, 
two barges, and the tugboat Bud III ; the attachment being served on 
the dredge, the property of Boyd & Cox. Libel dismissed. 

E. M. Semple, of Miami, P'ia., for libelant. 

Price, Price & Eyles, of Miami, Fia., for respondent. 

CALL,, District Judge. This is a libel by William A. Piner against 
an unnamed dredge, two barges, and the tugboat Bud III. The attach- 
ment vi'as served upon the dredge, the property of Boyd & Cox. The 
dredge was hired by the Florida Key Stone Company at the time the 
service for which the claim is made was rendered. The facts as they 
appear f rom the testimony may be stated as f ollows : 

The libelant was employed by the Florida Key Stone Company at 
a stated per diem for himself and beat Cecelie ; the service commenc- 
ing in November, 1916. The employment contemplated service to be 
rendered by libelant in his personal capacity to the plant of the Com- 
pany, doing such work with his boat as was required, etc. There is 
some conflict as to whether the boat was to be paid for each day, or 
only when used; but the weight of the testimony supports the latter 
view. While engaged thus generally in pursuance of such instruc- 

^=3For other cases see same toplc & KBY-NUMBEK in ail Key-Numbered Digests & ladexes- 
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tions, libelant went to the dock of Boyd & Cox on December Ist, and 
made fast to the dredge and one barge, and towed the same to the plant 
of the Company. He testifies he towed other barges loaded with him- 
ber, a raft of logs, etc., and moved the water barge on several occa- 
sions from the dredge to the shore and from the shore to the dredge. 
He also testifies, and it is not dispnted, that he performed other serv- 
ices in a Personal capacity pursuant to such gênerai employment. From 
time to time payments were made, leaving a balance due him, the 
amount being in dispute. 

[1,2] It is to collect this balance the libel was filed, and a maritime 
lien for same claimed on the dredge. This claim cannot be allowed. 
It is not an ordinary contract of tovvage, for which a maritime lien 
will be allowed. In the instant case the only service to the dredge 
clearly proven to hâve heen rendered is the towage of the dredge on 
December Ist, and probably the moving and towing of the water barge, 
the fresh water from which was jointly used at the works of the Com- 
pany and for the boilers of the dredge. 

It seems to me the case of The Alligator, 161 Fed. 37, 88 C. C. A. 
201, govems the instant case. In any event the payments received by 
the libelant are more than sufficient to discharge any indebtedness due 
him for towing the dredge and water barge, and the libelant being 
aware at the time of rendering the service that the dredge was not 
the property of the company, and the service being performed under 
the gênerai contract of employment, equity would require thèse pay- 
ments to be appropriated to the payment of any amount due for such 
services and the release of a stranger's property. 

A decree will be entered, dismissing the libel, at the costs of the 
libelant. 
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BROWNING V. FIDRTJTY TRUST CO. 

(Circuit Court of Appeals, Third Circuit. May 1, 1918. Eehearing Denied 

June 13, 1918.) 

No. 2347. 

1. MORTGAGES ®=>209 — TsUaTEES — DUÏY OP. 

SA^iere a mortgage auOiorized the trustée, while there should be no 
existiiig default to its Knowledge, to release certain portions of the mort- 
gaged premlses on payment of flxed sums, the trustée was under no duty 
to inquire concerniug defaults upon obligations other than *upon the 
mortgage obligation of which it was trustée. 

2. Banks and Banking €=315(2) — Trust Companies — Knowledge of Agent 

— Imputable to I'hincipal. 

Where a trust Company, which was trustée under a mortgage securing 
bonds, condiicted the usual business of such an institution by departments 
having to do separately wlth banking, trusts, mortgages, etc., knowledge 
of a teller in the banking department of the mortgagor's default in the 
payment of interest coupons on the bonds secured Is imputable to the 
trust company as trustée. 

3. Mortgages (g=>209 — Trustée — Breacii of Trust Duty. 

Whlle the parties to a trust can, by agreement, limit their liabillty, a 
trustée named in a mortgage cannot contract for iinnumity from liability 
for acts of gross négligence or acts done in bad faith. 

4. WoRDS AND Phrases — "Bad Faitii." 

"Bad faith," though an indefinite term, differs from the négative idea 
of négligence, in that it contemplâtes a state of mind affirmatively 
operutlng with a furtive design, or some motive of interest or ill wlU. 

TEd. Note. — For other définitions, see Words and Phrases, First, and 
Second Séries, Bad Faith.] 

5. Négligence <®=>13— "Gross Négligence." 

The elemental idea of négligence is failure or omission, while négligence 
that Is gross involves an additional and attirmative élément of intent, 
and may be defîned as the intentlonal failure to perform a manifest duty, 
in reckless disregard of the conséquences. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Gross Négligence.] 

6. Mortgages <®=209 — Eelease — Gross Négligence of Trustée — Bad 

Faith. 

Wbore a mortgage securing bonds authorized the trust company, act- 
ing as trustée, to release portions of the premises if it liad no knowledge of 
any default, and the trust company, though chargeable with knowledge 
of the mortgagor's default in payment of interest coupons on certain of 
the bonds, released portions of the premises, held that, under the clrcum- 
stances, it was not gullty of gross négligence or bad faith, and hence was 
not liable, as the mortgage excepted it from liability for the négligence 
of em])loyés. 

Appeal from the District Court of the United States for the District 
of New Jersey; Thos. G. Haight, Judge. 

Suit by Clarence P. Browning against the FideHty Trust Company. 
From a decree for défendant, complainant appeals. Affirmed. 

Edward F. Clark and Roger Hinds, both of New York City, for ap- 
pellant. 

Louis Hood and Francis Lafferty, both of Newark, N. J., for appel- 
lee. 



<S=>For other cases see same topic & KBY-NUMBER in an Key-Numbered Digests & Indexes 
250 F.— 21 



322 250 FEDERAL REPORTER 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The principal question on this appeal 
concerns the exemption from liability afforded a trustée of a mortgage 
by its immunity clause for a breach of duty under the attendant cir- 
cumstances. 

The facts are substantially as follows: 

Unite^ Realty & Mortgage Company acquired for development and 
sale a large tract of land situate on the Hackensack River. On Sep- 
tember 22, 1911, this corporation executed and delivered to the de- 
fendant as trustée a mortgage on its premises to secure a bond issue 
for $300,000. Of this issue, bonds to the amount of $75,000 were held 
by the trustée to discharge underlying obligations as they matured; 
and Bonds to the amount of $90,000 were used in purchasing lands cov- 
ered by the mortgage, of which number the plaintifï held $75,000. The 
remaining bonds were held for différent purposes, one of which was 
their use as the considération to be given the trustée at a named rate 
per acre for the release of land from the lien of the mortgage, when 
desired in the progress of the business. 

On September 17, 1912, the trustée released a tract of 7 acres; and 
on July 10, 1913, it released a tract of 38 acres, which included the 
river front. 

THe mortgagor defaulted in interest payments, whereupon the plain- 
tiff, on August 14, 1913, made formai demand upon the trustée for 
foreclosure of the trust mortgage. Foreclosure suit was instituted re- 
sulting in a decree and sale of the mortgaged premises less the two 
portions previously released. At the sale, the plaintiff, in order to pro- 
tect hi$ interest, purchased the property subject to its prior encum- 
brances. 

The plaintiff then brought this suit and by his bill sought to charge 
the défendant with the value of the two tracts of land it had released, 
on the ground that its action in each instance was a violation of its 
trust duty, under circumstances, which, briefly stated are thèse : 

The clause of the mortgage conferring upon the mortgagor the right 
to demand and upon the trustée authority to exécute releases of the 
mortgaged premises from the mortgage lien provides: 

"(5) The Eealty Company while It shall be in possession of the mortgaged 
premises, and while there shall be no existing default to the knowledge of the 
trustée in respect to the payment of the principal or interest of any of the 
said bonds or in the performance of any of the eovenants herein, by it to be 
Ijept and performed, shall hâve the right at any and ail times to convey and 
exchange freed from the encumbrances and trusts hereby or ail or any of the 
real cstate or property held by it hereunder and which Is subject to this 
mortgage," (paying the trustée for the release thereof the sum of $500 per 
acre for each acre released, payment being made, at the option of the Realty 
Company, with the bonds of the mortgage at their face, thereafter to be can- 
celled by the trustée.) "The trustée shall exécute good and sufficient release 
from time to time as may be requested, in the manncr herein provided, from 
the Realty Company. • * * " 

[1] On September 17, 1912, when the trustée executed the first re- 
lease, the mortgagor was in default of interest on prior encumbrances. 
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The plaintif? maintains that with this default existing, the trustée was 
without power, under the quoted provision, to exécute the release, and, 
because of its failure to inquire and learn of the def auU, it committed 
a breach of a trust duty by which it is chargeable with the value of the 
property released. The District Court decided adversely to this con- 
tention, under the provision of the mortgage which authorizes a re- 
lease "while there shall be no' existing default to the knoivledge of the 
trustée" and under its construction that the mortgage imposed no duty 
upon the trustée to inquire concerning defaults upon obligations other 
than upon the mortgage obhgation of which it was trustée, and also 
upon the évidence, which did not suggest, even remotely, that the trus- 
tée had knowledge of the default. Being of the same opinion, we af- 
firm this finding. 

[2] The trustée is a trust company conducting the usual business of 
such an institution by the customary means of departments having to 
do separately with banking, titles, trusts, savings, mortgages, and real 
estate. In its banking department, it pays interest coupons when de- 
posits are made against their présentation. 

On January 6, 1913, being a date long prior to the exécution of the 
second release, the plaintiff presented the coupons of his bonds due 
January 1 to the paying teller of the trustee's banking department and 
demanded payment. The paying teller refused payment, explaining 
that the mortgagor had deposited no money with which to pay them. 
On January 15, the plaintifï, in company with his attorney, again pre- 
sented his coupons and made formai demand for payment, which again 
was refused for the same reason. On July 2, 1913, the plaintiff pre- 
sented to the same teller the July coupons then just matured and also 
the January coupons upon which payment had been refused. Pay- 
ment of both was refused because no funds had been deposited to pay 
them. On July 10, the trustée, upon request made by the mortgagor 
on July 7, executed the second release, with fuU "knowledge" (as the 
plaintiff claims) of the "existing default" in the payment of interest 
coupons of both maturities. This he contends was a violation of a 
trust duty which made the trustée liable for the value of the lands re- 
leased. The District Court found against the plaintiff. From the de- 
cree dismissing the bill, the plaintiff took this appeal. 

It is to be noted that this is a suit by a bondholder against the trus- 
tée of a mortgage to recover damages, in effect, for breach of a trust 
duty. Recovery by the bondholder therefore is predicated upon the 
trustee's liability for what it did. L,iability of the trustée for executing 
the release, when concededly there was an existing default in interest 
payments, dépends first upon the question, whether the trustee's exé- 
cution of the release was in fact a breach of its trust duty. This ques- 
tion is not to be determined by the gênerai terms of the mortgage, 
which, under any construction, clearly contemplate that no release shall 
be executed while there is an existing default in interest payments, but 
it is to be determined from the provisions of the mortgage which con- 
stitute the contract of the bondholders with the trustée, impôsing trust 
duties upon it and relieving it from liability for failing to perform cer- 
tain of them. 
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The trustée was empowered and required to exécute releases when 
requested by the mortgagor, provided there was at the time no existing 
default in the payment of interest of which the trustée had knowledge. 
The trustee's knowledge of an existing defauU, therefore, is the con- 
sidération which détermines primarily the trustee's HabiUty for exer- 
cising the power. Such knowledge the plaintiff maintains the trustée 
had by reason of the knowledge of the paying teller, its officer whose 
business it was to be informed and to learn of defaults when they oc- 
curred. 

While being bound to admit the existing default at the time of the 
release and to admit also the knowledge thereof on the part of the 
paying teller of its banking department, the trustée maintains that its 
trust department, which alone was charged with the performance of 
the mortgage trusts, had no knowledge of the existing default, and, 
therefore, it, the corporate trustée, acting through its trust officers 
without knowledge of the default, committed no breach of trust. 

On the bare question of knowledge we agrée with the learned dis- 
trict judge that the trustée cannot thus divide itself into units or parts 
and cannot escape liability, when based upon knowledge, because one 
of its parts was without it while another possessed it. Clearly the 
knowledge of the paying teller that default had been made in interest 
payments was kno^yledge chargeable to the corporation itself. This 
knowledge, if not actual in the sensé of being complète in détail, was 
quite sufficient to put the corporation on inquiry, which, had it been 
made, would hâve revealed the actual default. We therefore agrée 
with the learned district judge that knowledge of the default was 
chargeable to the trustée, and that the exécution of the release, with 
the knowledge of the existing default imputed to it, constituted tech- 
nically a violation of the trustee's duty, occasioned either by the négli- 
gence of one of its officers or by itself, for which it is liable, unless there 
is some provision in the mortgage relieving it of liability. Such relief 
from liability the trustée claims is to' be found in the immunity clause 
of the mortgage, which forms a part of the contract between the bond- 
holders and trustée. This clause provides : 

"(14) As a condition précèdent to the aceeptance of tlie sai<t trust by thp 
Trustée, * * * it is further stipulated and aureed by and between tbe 
parties hereto and ail présent or future holdcrs of hnrids secured by thèse 
présents, that the Trustée shall not be answerable for any act, default or 
neglect or misconduct of any of its agents or cit'.ployra hy it appointed or 
emyloyed in connection with the exécution of any of said trusts ; twr in n.ny 
other manner answerable or accountahle under any circumstances ichatsovvcr 
except for bad faith." 

[3-B] It is on the literal terms of this provision that the défendant 
next relies to' avoid liability for breach of duty arising from neglect 
of its servant or of itself in executing the release after knowledge of 
interest default had been brought to it. It insists that the provision 
holds it immune from liability for ail acts "whatsoever" with the sin- 
gle exception of acts done in "bad faith," and that the release was not 
executed in bad faith. The plaintiff admits that as a gênerai proposi- 
tion parties creating a trust can, by their agreement, limit the liability 
which is imposed by one and accepted by the other, Tuttle v. Gilmore, 
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36 N. J. Eq. 617, but maintains, very properly, that the law, dictated 
by considérations of public policy, détermines a point beyond which 
the parties cannot agrée to relieve a trustée from liability for breach 
of a trust duty. For instance, a trustée cannot contract for immunity 
from liability for acts of gross négligence or for acts done in bad 
faith. Such contracts are invalid because répugnant to law. 

This being the law, the plaintifï says that the neglect of the trus- 
tee's servant to convey his knowledge of the interest default to other 
servants of the trustée having to do with the exécution of trusts of 
the mortgage, with the conséquent default of the trustée itself in exe- 
cuting the release with imputed knowledge, was more than mère "neg- 
lect or misconduct" for which admittedly the trustée is relieved from 
liability by the immunity clause, but was gross négligence, against 
which the parties could not contract for immunity, or was bad faith, 
against which they did not contract, or, still further, it was gross nég- 
ligence anlounting to bad faith. 

Before applying thèse terms to the facts of the case, it may be well 
briefly to discuss their meaning, but in doing this it is important to note, 
that, as the terms "gross négligence" and "bad faith" are used in the 
law in many connections and with many shades of meaning, we limit 
our discussion of thèse terms to their meaning in contracts such as 
the one under considération. 

Gross négligence and bad faith are distinguishable. They are some- 
times confused because gross négligence may properly constitute évi- 
dence from which bad faith may be inferred. 6 Corpus Juris, 881. 
Bad faith, though an indefinite term, differs from the négative idea of 
négligence in that it contemplâtes a state of mind affirmatively op- 
erating with a furtive design or some motive of interest or ill will. It 
contains the élément of intent to do wrong in some degree, actual or 
necessarily inferable. In contracts, it does not mean a breach of faith 
in the sensé of a breach of an undertaking by failing to perform the 
undertaking. Lewis v. Holmes, 109 La. 1030, 34 South. 66, 61 L. R. 
A. 274. Such a failure approaches négligence. 

The elemental idea of négligence is failure or omission — the fail- 
ure or omission to do something which should hâve been done. Nég- 
ligence that is gross involves the additional and affirmative élément of 
intent to do or wilfulness with which is done the négligent act. The 
essence of gross négligence may be gathered from familiar définitions. 
It is defined to be "the intentional failure to perform a manifest duty 
in reckless disregard of the conséquences as affecting the life or proper- 
ty of another," McDonald v Ry. Co. (Tex. Civ. App.) 21 S. W. 775; 
Schindler v. Ry. Co., 87 Mich. 400, 49 N. W. 670; "such a gross want 
of care and regard for the right of others as to justify the presumption 
of wilfulness and wantonness," 2 Thomp. Neg. 1264. 

In order to hold the trustée liable for the kind of neglect or default 
against which it did not and cannot contract, it will be necessary to 
find thèse essentials of gross négligence and bad faith in its act of 
executing the release, otherwise, the immunity clause of the mortgage 
exempts it from liability. 
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The circumstances attending the default in interest payments, which 
hâve a bearing upon the trustee's act of executing the second release, 
are the following: 

On December 31, 1912 (the day before the maturity of the coupons 
payable January 1, 1913), the mortgagor wrote the trustée a letter, the 
pertinent parts of which are : 

"Owing to some litigatiou between owners of some $90,000 worth of bonds, 
United Realt.y & Mortgage Company, of whieh you are Trustée, we hâve been 
restralned from paying the coupons due January Ist. 

"The only coupons that we désire you to pay are coupons Number 3 eut 
from the foilowing bonds: [Ilere foUows a list of bonds.] 

"We shall put funds at your disposai on the morning of the 2d for the pay- 
aient of thèse coupons." 

The paying teller showed this letter to the plaintiff at the time he 
refused payment of the January coupons. The plaintiff, in response, 
stated to the paying teller that there was no litigation on at that time ; 
that the litigation had passed. Whatever litigation there may hâve 
been, no restraining order of a court had in fact been issued. 

The mortgagor wrote the trustée another letter, bearing date June 
30, 1913, the day before the maturity of the July coupons, in which it 
said : 

"Most of our coupons hâve been presented at this office heretofore and I 
suppose will be again. A number of them are now with us. I belleve the 
only ones that will be presented for payment are the following: [Hère 
follows a Ust of four coupons.] 

"We are sending you under this same cover a checli for $24 to cover the 
above aniounts. 

"If coupon No. 4 eut from bond No. 163, for $15, is presented for payment, 
we do not vpish you to pay It as the bond was obtahied by the record owner 
under misrepresentxitlons and he has promlsed to return same to the company. 

"As I stated above I believe thèse are the only coupons that will be pre- 
sented for payment. If for any reason others should come in, I wish you 
would kindly notify me so that we may deposit with you Immediately for 
payment of the same." 

Thèse letters bear stamp marks indicating their receipt by the trust 
department. They were evidently transferred to the banking depart- 
ment, where they were used by the paying teller in explaining his re- 
fusai to pay coupons. After this, so far as the record shows, noth- 
ing happened. The paying teller did not inf orm the trust department 
or any of the officers of the trust company of the default in interest 
payments. The évidence, not being refuted, is conclusive that the 
officers, who, acting for the corporation, executed the release, were in 
ignorance of the defaulti , It is further shown, likewise conclusively, 
that, in executing the release, the officers acted solely in what they 
thought was a correct performance of the trust prescribed by the mort- 
gage, and that they acted entirely without ulterior motive, furtive pur- 
pose or design to injure anyone. While the knowledge of the existing 
default imputed to the corporation extended to its officers, their lack 
of actual knowledge has a bearing on the intent or motive that en- 
tered into the gross négligence and bad faith with which the corporate 
trustée is charged. Their actual knowledge and their sole knowledge 
apparently was limited to what was conveyed to them by the letters 
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quoted. In so far as thèse letters gave them information, it was, we 
think, information not that there would be default, but rather that 
there would be no default. While they were not justified in relying 
upon the lack of information contained in the letters or in executing 
the release in view of the knowledge imputed to the corporation for 
which they were acting, yet it seems clear f rom thèse circumstances that 
their act, though technically négligent, was not characterized by reck- 
lessness, indifférence, wilfulness or ulterior design, and did not amount 
to gross négligence or to bad faith, and that, therefore, the corporation 
for which tiiey were acting is relieved from liability by the broad but 
valid terms of the immunity clause. Black v. Wiedersheira (C. C.) 
143 Fed. 359. 
The decree below is affirmed. 
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SAME y. WESTERN PAC. RY. CO. 

(Circuit Court of Appeals, Second Circuit January 3, 1918.) 

No. 99. 

1. RAIL«<)ADS ©='154 — CONTEACTS — CONSTBUCTION. 

A contract in whichi tvvo railroad corapanies (afterward becomlng by 
merger the défendant coinpany which assumed their iiabllities) were par- 
ties of the flrst part, another railroad conipany controUed by them party 
of the second part, and the trustée in a mortgage executed by the latter 
as part of the same transaction party of the third part, construed, and 
held to amount to an unconditional guaranty by the first parties of pay- 
ment of the interest on the mortgage bonds of the second party. 

2. Railroads <S==>154 — Contracts — Construction and Opebation. 

The foreclosure of the mortgage by tlie trustée under its terms, the 
sale of the property, and the répudiation by the purchaser of other 
provisions of the contract, held to hâve been fully anticlpated and pro- 
vlded for theroln ; it being expressly provided that none of those thlngs 
should affect the liability of défendant, and not to discharge défendant 
from liability for interest except to the extent that the bonds were pald 
from the proceeds of the foreclosure. 

». Railboads <g=18 — CoNTKACTS — Validitt — Ultba Vires. 

Under the settled rule that a corporation may, wlthin the boundarles 
of légal action, make any contract for Its corporate beneflt upon proper 
considération and that the lawful end to be obtained may be the test of 
légal povver, a rnilroad company having statutory authority to purchase 
the obligations of another company may, when it owns the controlling in- 
terest in such company and its continued maintenance and opération is 
for its own beuefit, lawfuUy contract to buy the notes of the subsidiary 
company at stated intervais through a séries of years in such amounts as 
may be required to make up the amount necessary to pay the accruing 
Interest on the subsidiary company's bonds until such bonds shall be pald, 
and it is not discharged from such obligation, made directly to the trustée 
for the bondholders, by the subséquent Insolvency of the subsidiary com- 
pany. 

4. Railboads cg=:=154 — Guaeanty — Beeach — Mbasube of Damages. 

Where a railroad company entered into a blnding contract with the 
trustée for the bondholders of another company to furnish sufflcient mon- 

€=sFor other cases eee same topic & KEY-NUMBEIR in aU Key-Numbered Digests & Xnâezes 
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ey to Insufe payment of the interest on the bonds until they sliould be 
paid, independently of the mortgage securing the saine, its action in 
publicly declaring that it would no longer continue to observe sucli con- 
tract and refusing to pay coupons on thelr maturity was a répudiation 
of the contract wliich entitled the trustée to recovel' for a total breach, and 
the measure of damages was the présent value of the oontinuiug obliga- 
tion, limited to the i>rincipal of the debt, diminished by a partial payment 
realized froni foreclosure of the mortgage. 

5. Appeal and Ekrob ®=>1149 — Coerectton of Ekrobs — Tbansfee of Cause 
To Law Side. 

Where a suit was brought lu a fédéral court as one In equity and trled 
as such without objection but no ground of équitable jurisdictlon was 
established by the proofs and the resuit was a money judgment for 
breach of contract, the appellate court bas power to, and should, under 
Bquity Rule 22 (198 Fed. xxiv, 115 0. O. A. xxiv), order the cause trans- 
ferred to the law side of the court and the judgment inade to eouform to 
légal procédure by the vacation of any injonction issued in the cause. 

Appeal from the District Court of the United States for the South- 
ern District of New Yorlî. 

Suit in equity by the Equitable Trust Company of New York, as 
trustée, against the Western Pacific Railway Company, with ancillary 
dépendent suit against the Denver & Rio Grande Railroad Company. 
Decree for complainant in the latter suit, from which défendant ap- 
peals. Remanded for correction, and affirmed. 

For opinion below, see 244 Fed. 485. 

Appeal from a decree in equity entered in the above-entitled "ancillary de- 
l)endent" action in the District Court for the Southern District of Kew York. 

The trial of this case In the court below consisted in submlttlng to the Dis- 
trict Judge several volumes of documents and some written stipulations as to 
facts.' No oral testimony was taken, and, in the sensé of what words were 
spoken or written or when certain acts took place, the record présents no 
conflict of évidence. The ditlerences between the parties are wholly as to the 
proper inferences to be drawn from the documents aforesaid. 

The foUowing nomenclature bas been pursued throughout the litigation and 
wlU be adopted by this court : 

The Equitable Trust Company is a corporation of New York and the trus- 
tée actlng under a certain indenture of mortgage made by the Western I*aciflc 
Railway Company to secure an issue of Its first mortgage bonds to the amoiint 
(par) of $50,000,000. The trust couipany will be refeiTed to as the "trustée," 
and the mortgage as tlie "Pacific mortgage." 

There was a Denver & Rio Grande Railroad Company incorporated under 
the laws of Colorado in 1886, which will be referred to as the "old Denver 
Company" ; Vthile tlie présent defendant-appellant of the same name was 
incorporated In 1008 under the laws of Colorado and Utah and will be spoken 
of as the "new Denver Company." This last corporation was and is a con- 
solidation of the old Denver Company and the Rio Grande Western Railway 
Company which was organized in 1889 under the laws of Colorado and Utah, 
and will be referred to as the "AVestern Company." From a time anterior to 
any of the matters ralsed In this litigation the old Denver owned and oper- 
ated a railway from points in or not far from Denver to (or nearly to) the 
Utah boundary, while the Western Company owned a railway from (or sub- 
stantially from) the terminus of the old Denver to Ogden. Thèse two Con- 
necting or continuous lines of rail were operated as one System under the 
eontrol and direction both as to trafflc and finance of the (jld Denver Com- 
pany. 

The Western Pacific Railway Company is a corporation under the laws of 
Callfornia, chartered in 1903, and at that time (or thereabouts) authorized to 

<g=»For other cases see sarae topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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construct and operate a railway from Ogden to San Francisco. It will be 
spoken of hereinafter as the "Paclflc Company," and was the maker of the 
flrst mortgage aforesaid. 

It is so clear that no référence will hereafter be made to tbe évidence prov- 
ing that the Pacific Company was intended to be and was the créature of 
the Old Denver and its successor the New Denver, and that the purpose of 
Its création was to afford to the Denver Company (whether new or oM) an 
outlet or through line to the Pacific Coast in order that the Denver Companies 
mlght be independent of the other and pre-existing Unes of railway betwcen 
Utah and the Pacific Coast upon which transportation coniiianies It had pre- 
vlously been neeessary to dépend for obtainlng and retaining through freight. 

The method of thls control (existing from the day of the Pacific Company' s 
incorporation until after the beglnnlng of thls suit) need not be speclfled. It 
is enough to state that the Pacific Company could take no corporate action 
except through men who hcld their places by the legally exerclsed authorlty 
of the men (often the same) who controUed the Denver Companies (new or 
old according to time of action). 

In 1905 the Pacific Company (thus controUed) was a rallroad mostly on 
paper, and desired to bnild its line by the usual method of raising money on 
the mortgage of that whicli was to be bullt. 

To effect thls It was neeessary to flnd bankers who could and vrould (at 
a price) sell the mortgage bonds to the pul)lic. Such bankers were found, 
wifh whom was execiited a document by the Pacific Com])any only, wherein 
and wliereby that Company promlsed that, if they would act as a syndicate 
for the purchase and distribution of the bonds, the Old Denver and Western 
Companies would enter into certain agreements calculated to increase the 
attractiveness and securlty tbereof. Thls document has been referred to 
throughout the record as the "bankers' agreement." This was foUowed by a 
formai ("prellmlnary") contract between the Old Denver and the Western 
as parties of the flrst part and the Pacific Company as party of the second 
part, whereby the flrst parties substantlally agreed to do what the Pacific 
Company had (with tlie bankers) agreed would be done. 

Immedlately thereafter, the trustée having been selected for the projected 
mortgage, a document was executed called in thls record "Contract B," 
wherein the Old Denver an3 Western Companies were of tlie flrst part, the 
Paclflc Company of the second, and the trustée of the third. It is out of thls 
agreement that the rlghts of the plaintlff in this action arose. In and by it 
ail precedlng negotiations or written arrangements were merged, or super- 
seded, and références to the bankers' and preliminary agreements are unnecos- 
sary except as they throw light upon the meaning of the words or phrases 
used in contract B — provlded that such words, etc., are of amblguous or un- 
certain meaning. We dlscover no uncertainty or lack of clenrness in contract 
B, requiring référence to the tentative or preliminary writlngs aforesaid. 

Immedlately on the exécution of contract B (though nearly two years 
antedated) and on June 23, 1905, the Paclflc mortgage was executed and de- 
Jivered. The bonds thereby avithorized were issued and through the bankers 
widely sold. Semiannual interest upon them (due in March and Seiitember) 
was regularly paid, to and including September 1, 1914. The Pacific Com- 
pany never earned that Interest in full, and its construction far exceede<l 
the estimate on the faith of whlch the enterprise had been undertaken and 
which the bond sales would hâve nearly covered. Both excess construction 
oost and interest moneys were furnished by the Old Denver and Western 
until 1908, and after that by the présent défendant. 

When the interest of September 1, 1914, was about to lie paid, the New 
Denver authorized a public statement (by resolution of its directors) that 
If it was "to continue its support of (Pacific Company) some plan of readjust- 
ment of that company's finances and the relation of the (New Denver) there- 
to must be devised." No such readjustment was made, and the Pacific Com- 
pany having failed to earn enough money over taxes and operating expenses 
to pay interest due March 1, 1015, the New Denver provlded no funds and 
default ensued. Thereupon and on March 2, 1015, the above-entitled "origi- 
nal suit" of foreclosure was Institufed in the District Court for the Northern 
District of California. Subsequeutly ancillary aid was requested in the 



330 250 FEDEEAL REPORTER 

Southern District of New York, and on May 27, 1915, this "anciUary dépend- 
ent" action was brought ln~the court below. 

The prosecutlon hereof was enjohied by the District Court for the Northern 
District of Californla, until such injunction was reversed by the Circuit 
Court of Appeals for the Ninth Circuit. In re lïauitable Trust Co., 231 Fed. 
571, 145 C. C. A. 457. The trustée thereupon proeeeded to a decree of fore- 
closure against the Pacific Company, sold the road, and on October 11, 1910, 
the District Court in Callfornia fixed the amount produced by the sale ap- 
plicable to the payment of the principal of the bonds represented by the trus- 
tée hereln. 

Shortly thereafter this anclllary dépendent blll was amended so as to set 
forth fully the cause of action now before this court. The case was tried as 
one in equity (Learned Hand, D. J.) and a decree entered, the mandatory por- 
tion of which is as follows: 

"Ordered, adjudged, and decreed as follows: That the complainant, the 
Eauitable Trust Company of New York, as trustée, reeover from the défend- 
ant the Denver & Kio Grande Kailroad Company the suni of $38,270,343.17, 
with interest thereon at the rate of 6 per cent, per annum from the date of 
this decree; that the défendant, its officers and agents, pay said sum to the 
complainant; and that the complainant hâve exécution tlierefor pursuant lo 
the rules and practice of this court." 

From that decree this appeal was taken. 

The provisions of the several documents hereinabove referred to may be 
summarily stated or described as follows, so far as they seem to us relevant 
in this litigation: It is by thèse provisions of said documents that the decree 
above set forth must be Justifled. 

Contract B recites that ail the parties thereto "hâve knowledge of each 
and ail of the provisions of the said flrst mortgage of the Pacific Company 
and entered Into this agreement in contemplation thereof." It also recites 
that the "Pacific Company covenants that this agreement shall be in ail re- 
spects subject to its said flrst mortgage and to pledge its interest uuder this 
agreement under, and to make the beneflts to be derived therefrom a part of 
the securlty provided by said mortgage, and by so doing it will be enabled" to 
sell its bonds more ad vanta geously than could be done "if this agreement 
were not so subordinated and pledged." 

It may be noted without further quotation from évidence that In and by 
the flrst mortgage sucli pledge was obtained, so that the trustée became fuUy 
entitled to assert in its own name whatever claim or demand contract B creat- 
ed as against any party to that contract, and that the trustee's right so to 
assert and enforce the true meaning of contract B has not been denied in this 
litigation. 

Contract B in the main may be described as intended to make Pacific Com- 
pany entirely subordlnate to and a feeder of the Old Denver and "Western 
in respect of trafflc acquisition and arrangements. But article 2 of the con- 
tract contains the following spécifie joint and several covenants on the part 
of the Old Denver and Western Companies, viz. (section 4): 

"To purehase semiannually, beginning with the date hereof except as other- 
wîse expressly stated, and to pay therefor, dollar for dollar in cash at the 
dates and in the manner hereinafter provided, promissory notes of the Pacific 
Company bearing Interest at the rate of 5% per annum and payable on de- 
mand, to the amount of face value, by which the gross earnings and income 
of the Pacific Company during the preceding fiscal half year shall be insufil- 
cient to meet the sum of the following: 

"(1) [Operating expenses,] 

"(2) [Taxes and assessments.] 

"(3) From and after the flrst day of September, 1908, or the earlier acquisi- 
tion and completion of the Pacific Company's main Une of rallroad from San 
Francisco to Sait Lake City, nll interest falling due during the then current 
calendar half year upon the Pacific Company's [mortgage bonds]. 

"(4) [Sinking fund.] 

"(5) [Any other expense neeessary to protect unimpaired the lien and 
priority of the said Pacific mortgage.] 
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"(6) [Any tax required or permitted to be paid upon the principal or inter- 
est of said mortgage bonds.] 

"(7) [Interest for the half year on ail indebtedness of the Pacific Company 
other tlian said mortgage bonds.]" 

ïhen foUow in the same section 4 of article 2 further joint and several 
covenauts of the Old Denver and Western Conipanies "to pay unto the trus- 
tée * * * ont of the purchase price of the notes to be purchased by them" 
as above provided: 

(1) Sueh amount as will, together with the amount actually and lawfully 
appropriated by the Pacific Company ont of its earnings and other income, be 
suflicient to pay any "semlannual Installment of interest." 

Then follow similar direct covenants to pay to the trustée deficiencies In 
sinklng fund payments, operatlng expenses, taxes, etc. 

Finally by said section 4 of article 2, the Old Denver and Western Com- 
panies severally waived "any rlght whlch they or either of them might other- 
wise hâve to demand the delivery of any of the promlssory notes to be pur- 
chased by them" as above provided, "before or coincldently with the payment 
by them of the purchase price of any such notes" ; but the said companies, on 
the other hand, agreed to "promptly pay the purchase price of ail notes that 
they or either of them shall be under obligation to take hereunder at the 
times and in tlie manner therein provided, although the Pacific Company shall 
not at the time of any sueh payment hâve ready for delivery or shall not 
bave taken the steps neccssaiy to authorize the delivery of — or for any other 
reason shall fait to dellver any of sueh promlssory notes; but neither (Old 
Denver or Western Company) shall be deemed by reason of the making of 
any payment prior to the recelpt of the notes thereby paid for * * * to 
hâve waived or otherwise prejudiced" their right to enforce and recelve de- 
livery of such notes from Pacific Company. 

In article 3, % 5, tbe Pacific Company specifically covenanted to "apply ail 
of Its gross earnings and Income" to the same seven above enumerated pur- 
poses in respect of which the Old Denver and Western Companies covenanted 
as above to supply deficiencies in Pacific Company's earnings; and further 
Pacific Company specifically agreed to put its fiscal agents in funds several 
days before the coupon days of the mortgage bonds sufflcient to pay the in- 
terest in March and September, and further promised that said fiscal agents 
should advise the trustée of the payments so made. 

In article 5 of the contract the trustée covenanted to hold ail moneys by it 
received pursuant to the provisions of contract B for the uses and purposes 
of the Pacific mortgage, i. e., for the beneflt of the bondholders ; and partlci- 
larly to take any légal steps that might be necessary either in its own name 
or that of the Pacific Company to enforce "ail the terms and provisions of 
article 2 hereof that require any payments to be made to the trustée by" 
Old Denver and Western Companies or either of them. 

By article 6, § 10, it was declared that "the refusai, neglect or other failure 
of the Pacific Company to perform" any of its covenants in the contract 
"shall not constitute ground for the rescission of or refusai to perform, or 
delay in performing, thls contract" by the Old Denver or Western Company. 

By section 11 of the same article it is agreed that if "any of the covenants, 
agreements or other provisions in this instrument shall be adjudged void or 
unenforceable" no other provision shall be thereby afEected. 

By section 13 of the same article it was agreed that contract B "shall ex- 
cept as hereinafter provided, continue in fuU force and efEect and be binding 
upon ail the parties hereto from the date hereof until ail of said [Pacific 
mortgage bonds] shall be fuUy paid, principal and interest * * * as pro- 
vided in [said] mortgage, and shall run with the railways of the said several 
rallway companies parties hereto into whosoever hands the same may corne." 

By section 14 of the same article it is declared that: "Notwithstanding any- 
thing herein contained, or anything contalned in said first mortgage of the 
Pacific Company, neither the obligation of the parties of the first part nor 
the obligation of either of them to make any of the payments provided for in 
sections 4 and 5 of article 2 of this agreement as and at the times herein 
provided, shall be abrogated or in any manner modified until ail of the bonds 
secured by (said Pacifle mortgage) shall be fuUy paid, principal and interest." 
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But if default Is made in payiripiit of principal or interest on the bonds 
aforesaid or any other default in the co venants or conditions of the mortgage 
whereby a right of foreclosure accrues, "the trustée shall hâve and shall 
forthwith beconie vested with the right * * * to terminate this agreement 
save and excepting always the provisions for payments of Interest, slnking 
fund contributions and taxes oontained in sections 4 and 5 of article 2 hereof." 

By several other forma of words the thought or idea last expressed was set 
forth, namely, that, notwlthstandltig default or foreclosure or termination of 
every other provision or agreement of contract B, sections 4 and 5 of article 
2 of the contract should always separately and independently survive as an 
asset belonging by pledge to the trustée for tlie beuefit of the holders of the 
obligations created by the Pacltic mortgage. 

The habendum clause of the Pacific mortgage specifleally "bargained, sold, 
assigned * * * piedged and set over" contract B to the trustée. That 
mortgage contained quite usual provisions as to defaults by the Pacific Com- 
pany and the effect thereof. It is not denied that so far as any terms in the 
mortgage are concerned the trustée had a right to what was done in the 
foreclosure suit, and déclare the entire mortgage matured, obtain a final de- 
cree, and sell the property. 

On the settlement of the decree in foreclosure prolonged hearings were had 
as to the upset priée of the mortgaged property. It is not denied that the 
only possible purchascr was the bondholders' eommlttee, and that the only 
method of paying was (pursuant to the terms of the mortgage) in bonds. The 
railway had tieen in the hands of a receiver for some time before sale and 
accumulated a surplus over taxes and operating expenses. 

The final decree flxed the upset price at .Ç18,000,000, tliough it was proven 
that (Including loss of interest) the mortgaged property had cost about $77,- 
000,000. 

The bondholders, through their committee, purchased at the upset price, 
paid the expenses of foreclosure and receivership in the main out of the re- 
ceiver's accumulations aforesaid (which were sold as a portion of the mort- 
gaged property), took a eonveyance in the name of a new corporation ealled 
"Western Pacific Railroad Company of everything that was sold, including con- 
tract B, and tlien in the foreclosure suit in California flled what is ealled a 
"written élection of purchaser uuder foreclosure not to assume or adopt cer- 
tain contraets," in and by which document it declined to assume or adopt 
(inter alla) contract B, stating that it did not as such purchaser claini "the 
right to assert, enforce and enjoy any right formerly the property of Pacific 
Company in said contract B." 

The net resuit of the foreclosure was that each .$1,000 Pacific bond was 
Indorsed as paid to the extent of $354.55, remained unpaid as to the balance, 
and the trustée had, or was entitled to obtain, a deficiency judgment of ap- 
proximately $32,000,000 against the Pacific Company, which by agreement 
of ail parties became upon foreclosure and still remains a corporation only in 
name and whôUy without property or any hope of obtaining the same. 

It may hère be noted that shortly after the organization of the New Denver 
Company that corporation (this défendant) caused to be indorsed upon a large 
majorlty of the Pacific bonds a direct and simply worded guaranty of the 
"punctual payment of the interest upon the within bond." This was done 
in pursuance of some further dealings with baukers in respect to new issues 
of Denver securities. The same guaranty would hâve been stamped upon ail 
of the bonds hère in question had request therefor been made. 

The nature of the arnendcd and supplemental bill upon which this acti( 
rests may now be stated. This pleading was flled by leave of court shorts 
after the action above noted of the Circuit Court of Appeals In the Ninth 
Circuit. It was flled January 5, 1917, and sets forth at great length the his- 
tory of transactions hereinabove summarized, allèges the f allure of the New 
Denver Company to perform "ail and singular its promises contained in con- 
tract B," and asserts that the défendant by its conduct "totally repudiated 
its obligations under contract B, and declared that it would no longer or at 
any time thereafter perform" said contract." 

Allégation is then made that, whlle défendant is paying other maturing in- 
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debtedness, it is "entirely unable to pay the amount rlglitfully due from It 
under the terms of contract B by reason of its entire breach thereof ," so 
that, if "its obligations under contract B" be taken as a llability, the défend- 
ant is "completely insolvent." 

This eonduct of défendant Is in the bill alleged to be a continued diversion 
of its income. Statement is then made that défendant has property within 
the Southern District of New York, wherefore the prayer is made that the 
court "find and déclare the amount due under contract B from the New Den- 
ver Company," and that "the court also détermine on équitable principles the 
principal surn required to be paid, or secured to be pald by the sald New 
Penver Company in order adequately to provide for the fulfiUment of its 
covenant for future payments contained in eaid contract B" ; that the amount 
sa declared to be due be also declnred "a charge upon the property of the 
New Denver Comp<any superior in right, lien and equity" to certain other and 
specifled obligations or securities of said défendant; also, that the property 
of said défendant within the jurisdiction of the court be "sequestrated" and 
sold in order to satlsfy the charge or lien thus prayed for. 

Concurrently with the flling of this amended bill, injunction issued re- 
straining the New Denver Company from exercising control over certain funds 
lying to its crédit in the eity of New York, and on June 14, 1917, concurrently 
with the entry of the above-recited final decree herein an in.iunetion order 
was issued restralning (for a perlod not yet expircd) défendant "from re- 
moving from the jurisdictlon of" the District Court for the Southern District 
of New York the funds aforesaid, "provided, however, that nothing contained 
in this order shall prevent the taking of the said sums of money or elther of 
them by the marshal elther under wrlt of exécution issued pursuant to said 
decree, or under order of this court issued in aid of said wrlt of exécution,"' 
Tinless défendant flled a supersedeas bond, whlch has never been done. 

When in 1905 contract B was executed and the Pacific mortgage created, 
certain statutes of Colorado and Utah were In force, copies of whleh are 
below inserted.i 

The Old Denver, thougb It controlled, did not physlcally connect with the 
Pacific Company. The Western did so connect, and by other statutes (not 
quoted) the Old Denver was authorlzed elther to lease or purehase a road 
oecupylng the relation to it of the Western Company. 

Finally It may be noted that the Pacific Ccmipany was made a party de- 
fendant in this suit. It was served, appeared, but never answered. Decree 
and Injunctlon passed against the New Denver only. 

1 "It shall be lawful for any railroad company * * * upon good consid- 
ération, to guarantee the payment of any mortgage, mortgage bonds, or in- 
terest coupons, of any other railroad Connecting with said flrst named rail- 
road." 2 Mills Ann. Stat. (1891) § 3751 ; Colorado R. S. 1908, § 5412. 

"Any railroad company owning or operating a line of railroad in this state 
luay purehase other lines of railroad within or without tlils state whlch shall 
connect with the road operated by such company, directly, or by means of any 
other line whlch such company shall bave the rlght by contract or otherwlse, 
when constructed, to use or operate and may acipiire and may hold. the obli- 
jrations and stock of other companies owning or operating luiy such line of 
road which such company is so authorlzed to purehase oi- whlch, under the 
laws of this state, it is authorlzed to lease, or with which under said laws 
it may be authorized to consolldate. * * * " Colorado S. L. 1899, p. ."l;:! ; 
Colorado U. S. 1908, § 5418. 

"Kallroad corporations organized under the laws of Utah * ♦ * may 
purehase or otherwlse lawfully acqiiire the railroad * * * and the capi- 
tal stock * * * and the bonds and other obligations, or any part there.vf, 
or may guarantee the stocks, bonds or obligations of any corporation owning 
* * * railroad lines within this state, or purtly within and partly without 
the same, * * * whlch connect with the line of railroad of such corpora- 
tion. * • • " Utah Sess. Laws 1901, p. 22, § 5, 
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Chadibourne & Shores, of New York City. (John G. Milburn and A. 
J. Shores, both of New York City, and Henry McAllister, Jr., of 
Denver, Colo., of counsel), for appellant. 

Murray, Prentice & Howland, of New Yoi'k City (George Welwood 
Murray and F. W. M. Cutcheon, both of New York City, John F. 
Bowie, of San Francisco,, Ç^l,, and Ralph, M. Arkush and William 
Roberts, both of New York City, of counsel), for appellee. 

Before ROGERS and HOUGH, Circuit Judges, and MAYER, Dis- 
trict Judge. ; 

HOUGH, Circuit Judge (after stating the facts as above). The 
summary prefixed hereto is thought to présent, not only the facts and 
acts relevant to the légal issues involved, but most of the surrounding 
circumstances showing motive (as the parçnt of intent) in so far as, 
and probably f arther than we are permitted, in discovering intent, to 
go béiyond the ordinary meaning of the words employed in contract 
making. 

Plaintifï has a money decree in an amount representing on actuarial 
princigles the présent value at date of décision below, of the security 
whereof the trustée asserts its bondholders hâve been deprived, name- 
ly, the Denver Companies'^ obligation to pay or effect payment of in- 
terest on a bond issue until such time as the same should be paid in 
fuU; and the reason why such decree should run against défendant, 
is said to be its total breach of contract B. 

It outlines argument and will perhaps render our position clearer, 
to state appellant's reasons as we understand them, for declining re- 
sponsibility in respect of this matter. It is said : 

(1) The obligation assumed by the Denver Companies under article 
2, §§ 4 and 5, of contract B, was contingent only, i. e., dépendent upon 
an ascertainment bf insufficient earnings by Pacific Company ; and na 
independent direct liability to the trustée can be found in that docu- 
ment. 

(2) But if any liability of any kind can be found therein, it must be 
limited to such interest accruals, as arose before (a) the trustée de- 
clared the mortgage debt due for defaults, or before it began foreclo- 
sure ; or before (b) the actual sale in foreçlosure of the mortgaged 
estate; or before (c) the purchasers by their créature the présent 
Pacific Company abrogated contract B. 

(3) Unless contract B is construed as imposing a contingent liability 
only, dépendent on acts long since rendered impossible by the conduct 
of plaintiff or its privies or cestuis que trustent, it is ultra vires. 

(4) Under any view of defendant's liability, the principles on which 
the amount decreed was liquidated, were erroneous. 

[ 1 ] 1 . It may be admitted that the f orm of a contingent, secondary, 
or dépendent obligation aflfecting the Denver Companies, is carefully 
preserved in every section, separately considered, of the agreement 

2 Thls phrase Is used to deslgnate the Old Denver and Western Companies 
as joint and several parties to contract B, and the New Denver as thelr suc- 
cesser In obligation. 
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in suit. But liability cannot dépend on one phrase, nor to be limited 
to one section ; what a party is bound to do is the résultant of ail his 
promises as collected from the entire statement of purpose; it is the 
légal total of his assumptions. Further if mutual promises are made, 
the nature and extent of one party's obligation may frequently be 
learned from, if not stated in terms of the other's engagements. 

Contract B déclares that Pacific Company will dévote to the pay- 
ment of interest a proper part of its net income, if any it has. But it 
also présupposes a possible, indeed probable, deficiency in such income, 
and it recognizes possible refusai or neglect to pay out the same; 
whereupon arises a liability on the part of the Denver Companies to 
purchase notes of Pacific Company at par to an extent sufficient to 
produce (inter alia) the interest moneys. Pacific Company, to the 
extent of its ability, is to put its fiscal agent in funds to pay interest at 
appropriate dates ; and Denver Companies are to pay to the trustée 
out of the fund produced from the Pacific Company's notes, enough to 
make up any deficiency in the moneys semiannually furnished for in- 
terest payments by Pacific Company; yet Denver Companies cannot 
wait to get notes bef ore making up the fuU interest semiannually due, 
although such advance without notes is not to diminish their absolute 
right to enforce the delivery of the same, namely, of obligations which 
Pacific Company was to pay substantially when it was possible. 

If one had nothing but the words of contract B to study, what condi- 
tions are suggested by that instrument under which the Denver Com- 
panies did not promise to furnish the interest moneys, as and when 
they fell due, and to the trustée? Lack of earnings, delay, refusai, 
open breach of its own covenants on the part of Pacific Company — 
none of thèse things affected the promise of Denver Companies to pay 
out of a fund, perhaps nonexistent at date of promised payment, an 
amount measured or measurable only by the extent of Pacific Compa- 
ny's inaction. The fund (so-called) Denver could then sue for, or 
otherwise obtain. It was no business of the trustée whether or when 
or how the fund derived from notes and measured by Pacific Compa- 
ny's poverty or dishonesty was obtained; that lay between the other 
parties to the contract. 

Thus when the stated obligations assumed by Denver Company are 
totaled, the only contingency or condition to liability for a deficiency 
of perchance 100 per cent, was the bald fact that Pacific Company did 
not hand over the money on time to its fiscal agent. That the prom- 
ised money is always described as coming out of a fund derived from 
notes is true; but when it is expressly provided that the payment is 
due and owing, whether the notes are existent or not, and no duty 
tests on the payée to get notes, the net or résultant obligation of the 
Denver Companies is contingent only in name — on the face of the con- 
tract itself — and how completely this formai or paper contingency was 
under Denver control has been sufficiently indicated in the statement 
of facts. There was no contingency, there was nothing on which 
payment depended, that did not dépend on Denver Companies' will. 

For thèse reasons, we regard contract B as plainly, though by a 
most circuitous and involved method, imposing a direct duty on Den- 
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ver Companies to pay to or through the trustée, whatever part of each 
semiannual interest installment Pacific Company did not timely pro- 
vide, and charge sucii payaient or payments to a sort of note account 
they were to kêep with said company. This is our interprétation of 
the words of the contract, without any référence to the occurrences 
preceding this suit. 

[2] 2. The contention that, whatever may hâve been the Denver 
Companies' obhgations under contract B, they were terminated by the 
act of plaintiiï, or of some person or entity for whose action plaintiiï 
is responsible, or must suffer, is another matter requiring a view of the 
whole contractual scheme, rather than single or detached paragraphs. 
For if each act or event said to terminate Hability is singly considered, 
express authority for it is discoverable in the written agreements. 
Thus the makers of contract B stated their cognizance of and satisfac- 
tion with the mortgage, and every step of the foreclosure was in ac- 
cord with that instrument; so was prematurity of debt on defauh; 
while abrogation, cancellation, or répudiation of the contract by some 
party or parties, was contemplated, and provided against by the clause 
that no one could in any way get rid of article 2, §§ 4 and 5. As for 
the effect of judicial sale, since the sale itself was a necessary part of 
foreclosure, was at a price fixed after notice to défendant and with its 
fuU knowledge, and is not suggested as being tainted with fraud, we 
fail to see how the disparity between cost and selling price afifects this 
litigation in any way. It is not, we apprehend, the amount realized by 
sale, but the fact that there was a sale, which is relied on to terminate 
liability, though it may be noted that the market priées of new Pacific 
bonds seem to justify the upset price, if the matter be of any im- 
portance. 

But upon the whole scheme of financial assistance, as elaborated 
through contracts and mortgage, it is confidently asserted that since 
nowhere is it definitely and clearly said that Denver Companies were 
to be forever tied to a financial corpse, since they nowhere agreed to do 
more than help a fellow corporation by loaning it raoney for certain 
purposes — even if they also promised to see to the application of said 
money to those purposes — such an obligation and liability must ter- 
minate when the person to be aided is to ail intents and purposes dead, 
and the conditions assumed as the basis of and reasons for the obligor's 
liability no longer exist. 

The contention at once suggests one retort, or reply, which will be 
considered when treating of damages, namely, was the pecuniary death 
of Pacific Company caused by any of the acts complained of, or was 
défendant itself thè proximate cause of decease? But still consider- 
ing only the language of contract, we are of opinion that, amazing as 
is the machinery of words employed, it was within the expressed con- 
templation of the parties that Pacific Company might in any way, and 
for any purpose, neglect or refuse to pay its interest; that default, 
foreclosure, and sale might ensue, and yet Denver Companies agreed 
to keep on paying interest, and hopefully looking to Pacific Company, 
by suit perhaps, to furnish the notés out of which the interest was the- 
oretically to flow. Nothing better illustrâtes this than the singular.^ 
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provision that the obligations of the contract are to follow Unes of 
rail, like covenants running with land. But this légal curiosity did 
not affect the trustée, to whom was promised money ; the other parties 
might arrange among themselves as to how it was to be obtained and 
in what way charged or accounted for. 

We therefore conclude that none of the acts or facts in question 
operated to terminate or abrogate sections 4 and S of article 2, nor (in 
and of themselves) to release défendant from whatever nieasure of 
liability contract B imposes, for each was clearly within the contempla- 
tion of parties, as discovered by or from words employed, and so was 
their aggregate effect — which is what défendant complains of. 

[3] 3. The phrase "ultra vires" as used in this case rather suggests 
the nature of a défense, than describes it with technical accuracy. 

Since the Old Denver did not "connect" with the Pacific, there was 
no statutory power to guarantee the latter's bonds, either as to prin- 
cipal or interest ; but the Western did so connect, and the présent de- 
fendant is as much and as fully the successor in interest and obligation 
of the Western as of the Old Denver ; the covenants of contract B are 
several as well as joint on the part of the two corporations now merged 
or united in this défendant. Therefore it would be of no avail to urge 
that the contract is an illégal guarantee, for the New Denver as the 
inheritor of the Western would be liable, and does physically connect 
with the Pacific by virtue of the Western's connection. 

Consequently it is urged that every endeavor was niade by the con- 
tracting parties to avoid anything that in law could be called a guaran- 
ty. We think this quite true, and the reason for it was that the Old 
Denver which was the strong partner in the enterprise could not guar- 
antee. Therefore contract B is (and hère there is agreement in argu- 
ment) a plain effort to create some kind of obligation equally effective 
against both Denver Companies, and resting for statutory validity on 
the authority found in both Colorado and Utah, to purchase and hold 
the obligations of a railroad situated as was the Pacific. Thus a ques- 
tion of statutory construction is reached, and it is maintained that the 
acts quoted above (1) do not authorize an agreement compelling the 
purchase of obligations for a period of nearly 30 years, but (2) if so 
extrême a power can be found, it can only be validated by limiting such 
promise to paying for obligations given by a concern capable of mak- 
ing earnings, i. e., a going railway, not a mère corporate name. Thus 
the contention is that any con.struction of contract B producing a lia- 
bility greater than the défendant is substantially ready to concède re- 
sults in a statutory violation. 

We bave already found in. the language of the parties plain and defi- 
nite statements of purpose to do the very things now said to be against 
the statute properly construed, and we think it quite as plain that such 
purpose was to give a security that was just as good as a guaranty. 
The resuit aimed at is shown by numerous minutes of directors' and 
shareholders' meetings, and is also proven by the direct guaranty 
indorsed by the New Denver on ail bonds offered as soon as statutory 
authority was conferred. That act perfectly expressed original de- 
sire. 

250 P.— 22 
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_ Thus we are brought to what we regard as the critx of this discus- 
sion: Did a power to buy obligations justify or authorize a covenant 
to buy the same, at récurrent intervais stretching over many years, 
irrespective of their value, or of conditions unthought of when cdntract 
made, and productive of radical change of relation between the con- 
tracting parties ? 

VVhile the point is barren of direct authority in the states of the 
statutes, yet we consider it solved by some gênerai principles of cor- 
porate action, as applied to the admitted facts herein. 

A corporation may within the boundaries of légal action make any 
contract for its corporate benefit upon proper considération ; its agree- 
ment may be conditional as well as direct, and the lawful end to be ob- 
tained is often if not usually the test of corporate power. EUerman 
V. Chicago, etc., Co., 49 N. J, Eq. at page 248, 23 Atl. 287; Railway 
Co. V. Keokuk Bridge Co., 131 U. S. at page 385, 9 Sup. Ct. 770, 33 L,. 
Ed. 157; Tod v. Kentucky, etc., Co. (C. C.) 57 Fed. at page 58. 

It was apparently an advantageous thing for the Denver to create 
and use Pacific Company. It was plainly within statutory corporate 
authority to buy the notes of the latter corporation. If one note could 
havé been bought, so could thousands, and, within the strictest letter 
of the statute, Denver could at one time hâve bought enough notes f rom 
Pacific to provide for mortgage interest during the mortgage term, 
after complying with certain California requirements as to relation be- 
tween obligations and stock. The illustration is a practical absurdity, 
but it serves to show that the objection advanced goes only to the quan- 
tum of the liability, and on this the statute is silent. It can make no 
différence as to quantum that the amount is spread out over a généra- 
tion instead of being expended at once. The arrangement made was 
but a détail of business. 

The argument that purchasing anything reasonably called obliga- 
tions implies a solvent or going obligor is but a variant of the first ob- 
jection. If an agreement to purchase in f uturo is no more than the split- 
ting up of a présent power to purchase, the question cannot be of the 
advantage to the purchaser when the time of buying arrives, but of the 
sufficiency and legaHty of the considération when agreement made. An 
agreement valid when made is unaffected by the Subséquent insolvency 
of one party, and that there was apparent advantage and légal "value" 
in the considération of contract B needs no more than mention. 

It follows that we do not regard the liability imposed on défendant 
as forbidden by the statute. 

[4] 4. By the foregoing discussion, it is show;;n that we think con- 
tract B an obligation to buy at par enough Pacific notes to pay interest 
on a certain debt, until that debt should be discharged ; also, an obliga- 
tion within statutory authority, made on valuable considération, and 
enf orceable by the trustée under the pledge of the mortgage, but 
whoUy independent of said mortgage, and unaffected by any act done 
pursuant to the terms of mortgage. 

This action is to recover damages for breach of such a contract, and 
in order to assess the same it is as always necessary to inquire as to the 
nature of the breach, by whom committed, what if anything has been 
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donc to minimize damages, and what amount will compensate the in- 
jured party; compensation being the invariable object of assessment, 
except in respect of punitive recoveries. 

It is to us plain that défendant committed breach of contract by 
(pursuant to threat of September, 1914) refusing "to continue financial 
support" of Pacific Company on March 1, 1915. If thereafter that 
company financially died, défendant infîicted the blow proximately 
causing decease, however moribund Pacific Company may then hâve 
been. 

The reasons for such action are illuminating as to the intended ex- 
tent of breach. By 1915 Pacific owed Denver over $50,000,000 prac- 
tically unsecured, and was doing a business poor and apparently get- 
ting worse under the rivalry of the Panama Canal. Denver Company 
could be no worse ofif by meeting its f ate at once, than by being bled 
for décades. Therefore it refused longer to observe its contract, and 
invited suit to ascertain the nature of its agreement and extent of lia- 
bility. 

It is now held that its agreement was to pay ail the semiannual mort- 
gage interest (if necessary) until some one paid the principal; that, 
while défendant did not and does not deny some liability, it denied 
that liability, and denied it utterly; therefore its breach was total. 
It is true that by no form of words uttered or sent to plaintifï did de- 
fendant say, "We will never pay any more interest on Pacific bonds," 
but that idea was conveyed to ail inquirers 2md published widely. 
There was an admitted refusai to pay on March 1, 1915. We think 
that the circumstances of that refusai warrant a finding of refusai to 
pay anything more, and Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 
44 L,. Ed. 953, is fully applicable. 

The obligation of contract B being wholly independent of the mort- 
gage, the total breach thereof could only be compensated by the value 
of the repudiated security, less any solatium received from other sourc- 
es. The présent value of an agreement to secure the payment of 5 per 
cent, a year on a given sum for nearly 30 years is greater than the 
sum itself, but, since the obligation was terminable by paying the debt 
(the Pacific bonds could hâve been called long before maturity), the 
principal debt was the limit of liability, and that was diminished by 
what plaintiff's bondholders got in foreclosure. The damages below 
were assessed substantially on this principle, and as we find correctly 
on reason and authority. Central Trust Co. v. Chicago, etc., Co., 240 
U. S. 581, 36 Sup. Ct. 412, 60 L. Ed. 811, L. R. A. 1917B, 580; In 
re Fitz George, 1 K. B. (1905) 462 ; Marbury v. Kentucky, etc., Co., 62 
Fed. 335, 10 C. C. A. 393 ; Penna. Steel Co. v. New York, etc., Co., 198 
Fed. 721, 117 C. C. A. 503; Ches. & Ohio R. R. v. Kelly, 241 U. S. 
485, 36 Sup. Ct. 630, 60 L. Ed. 1117, E. R. A. 1917F, 367— which cases 
cover admeasurement of recovery, without necessary référence to prés- 
ence or nature of "breach." 

[5] Believing that a liability on the part of défendant and to plain- 
tifif was established in the amount found by the lower court, we should 
affirm the decree as it stands ^^;ere it not for a jurisdictional question 
toc apparent to avoid. 
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The court below had jurisdiction of the subject-matter, the défend- 
ant waived its right to be sued in its own district (if such. right ever 
existed), and plaintiff's pleading purported to set forth a cause of action 
cognizable in equity; that is, it asserted a lien upon the defendant's 
property, or a priority amounting to a lien over certain obligations cre- 
ated by défendant. 

No such lien or priority was found by the trial court because none 
was proven, and it is plain to us from the record that none existed 
or exists. Assuming that the case as pleaded was one in equity, the case 
as proven was no more than an action at law for damages occasioned 
by the total breach of a contract summarily but correctly described by 
plaintiff as one to maintain Pacific Company as a going concern — an 
active railway capable of earning if not profitable. The decree is in 
effect a judgment at law, and the case should bave been transferred to 
the law side of the court under the Act of March 3, 1915, c. 90, 38 
Stat. 956 (Comp. St. 1916, §§ 1251a-1251c). Nor was this suit in any 
way "dépendent" in the sensé of jurisdiction arising only out of some 
other jurisdictional power. 

This question of jurisdiction was never raised, and it is évident to us 
that by consent and at the désire of both plaintiff and défendant an 
action at law was tried as a suit in equity, for what reason we know 
not. This record is that of a law action tried by consent without a 
jury, except for the paper required by Rev. Stat. §§ 649 and 700, Jud. 
Code, § 291 (Comp. St. 1916, §§ 1012, 1668, 1268), namely a consent 
to waive a jury. As this defect is not jurisdictional and is not assigned 
for error or otherwise complained of, we disregard it. 

This action was brought into this court by an appeal. As it was 
really from a judgment at law, a writ of error would bave been prop- 
er, but under section 4 of the Act of September 6, 1916 (39 Stat. 726, 
448, Comp. St. 1916, § 1649a) we may, and indeed must, disregard 
this procédural oversight. The power of transferring a case to the 
proper side of the court exists in our opinion at any stage of the liti- 
gation, and we may give the direction as well as the District Court. 

This matter, which we consider of our own motion, is not merely 
formai, but substantial, though, as just pointed out, it does not go to 
the root of the case under the statutes cited.^ The error was this : 
Plaintiff brought in equity that which was not an equity action, and 
thereby obtained injunctive relief, which when considered in the light 
of the case actually made amounted to a use of the writ of injunc- 
tion as the substantial équivalent of a warrant of attachment. For this 
there was no warrant, in that it gave rise to an appearance of lien or 
priority, not justified by the évidence. Plaintiff has a money judgment 
for breach of contract and that is ail. It is entitled to no further or 
greater priority than any other owner of a judgment on contract of the 
date of the entry of the so-called decree. This fact may become im- 
portant, if it be true, as alleged in plaintiff's pleading, that the liability 
asserted against the défendant and now established by the judgment of 
the courts of this circuit is so great as to render the New Denver Com- 
pany utterly insolvent. 

3 Cf. JacUson v. Strong (N. Y. Ct. App.) 118 N. E. 512. 
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Apparently such asserted, if not hoped for, insolvency (hoped for in 
the sensé of attempting to establish the liability), was one of the rea- 
sons for plaintiiï's attempt to dravv a bill in equity, That attempt has 
failed, and the failure must be definitely niarked. 

It is therefore ordered that this cause be remanded, with directions 
to the district court to transfer the same to the law side of the court, 
and as so transferred, that the judgment entered herein on June 14, 
1917, be affirmed without costs. And it is further ordered that the 
several injunctions issued in the course of this litigation shall be forth- 
witli vacated and set aside. 



KINGDOM OF ROUMANIA v. GUAHANTY TIIUST CO. OF NEW YORK. 
(Circuit Court of Appcalis, Second Circuit. January 11, 1918.) 

No. m,i. 

1. International Law ©=10 — Soveeeigkty — Immunity of Sovekeiqn pbom 

.Suit. 

Tlie briiigiug ot an action by a foreign nation in a court of the United 
States to recover a deposlt placed to its crédit in a bank is not a walver 
of its inimuiiity as a sovereign from suit by otlior parties, and the court 
is without jurisdictlon to permit tlie défendant by inteiiileader to sub- 
stltute as défendant nnother party elainnng a lieu on tlie deposlt as a 
creditor of the plaintiff, but who allèges no facts whlch would luake it 
a trust fund. 

2. International Law «Ss^jIO — Sovbbeign — Immiinity from Suit — Waiver. 

A forcisrn nation at war whlch malies contracts In the United States 
for supplies or equipnient for its armies does not thereby divest itself 
of its sovereign character and becouie subject to suit as a iirivate iu- 
dlvldual. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action at law by the Kingdom of Roumania against the Guaranty 
Trust Company of New York. From an order permitting an inter- 
pleader of Morris Arditti, plaintiff brings error. Reversed. 

For opinion below, see 244 Fed. 195. 

White & Case, of New York City (V^ermont Hatch and Joseph M. 
Hartfield, both of New York City, of counsel), for plaintiff in er- 
ror. 

Frank M. Patterson, of New York City (Franklin H. Mills, of New 
York City, of counsel), for défendant in error. 

Alorris & Samuel Meyers, of New York City, for Morris Arditti. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. May 12, 1916, one Morris Arditti began 
an action in the Suprême Court of the State of New York against the 
Guaranty Trust Company and the Kingdom of Roumania claiming to 
recover damages against the Kingdom of Roumania in the sum of 
$101,200 for breach of contract and a lien upon funds of the Kingdom 
of Roumania in the possession of the trust company to the extent of 

©soFor otber cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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$56,500 in addition. He alleged that he had entered into a contract 
February 23, 1916, with the Kingdom o£ Roumania for 200,000 pairs 
of shoes for the Roumanian army to be paid for out of a crédit of 
$547,009 to be established by the Kingdom of Roumania in the Com- 
monwealth Trust Company of Boston and out of another crédit of 
200,000 French francs through the Bank of Marmorasch, Blank & 
Co. of Bucharest, on delivery of the shoes; that he on his part was 
required to deposit and did deposit with the Kingdom of Roumania the 
équivalent of $14,000 in money and a bond for $42,500 of the said 
Bank of Marmorasch, Blank & Co. as a guaranty of his faithful per- 
formance, to be returned to him if the Kingdom of Roumania failed 
or refused to carry out the contract; that the Kingdom of Roumania 
did not establish the said crédits nor carry out the contract to the 
damage of the plaintiff in the sum of $101,000 plus the cash depos- 
it and bond aforesaid aggregating $56,500. As to the latter sum the 
complaint alleged: 

(13) "Upon Information and bellef, that the Kingdom of Roumania, in vio- 
lation of its agreement to tiold and retain the said fund separate and apart 
from its gênerai funds and as a trust fimd, wrongfully withdrew the said fund 
from its said treasury Into which it had been deposlted as aforesaid, and 
wrongfully transferred and delivered the said fund in sueh a manner that the 
said fund after passing without considération through the hands of several 
intermediarles, duly eame Into the hands of the défendant Guaranty Trust 
Company of New Yorlc, without considération therefor havlng been pald by 
the said Guaranty Trust Company of New York, and that the said fund is 
now in the possession of the défendant Guaranty Trust Company of New 
York, and in its control." 

It will thus be seen that the only moneys of the plaintiff alleged to 
hâve been wrongfully withheld by the Kingdom of Roumania are 
the $14,000, there being no allégation that anything had been paid upon 
the bond of $42,500, and there is not a fact stated either in the com- 
plaint or in Arditti's affidavit showing that the $14,000 or any part 
thereof is or ever was in the possession of the Guaranty Trust Com- 
pany. 

July 11, 1917, the Kingdom of Roumania, which had not been served 
with process in the action at law in the state court, brought suit in the 
District Court of the United States for the Southern District of New 
York against the Guaranty Trust Company to recover the sum of 
$73,433.55 with interest from May 12, 1917, being the balance of a de- 
posit account opened with it on that day. 

July 23d, the Guaranty Trust Company obtained an order upon the 
Kingdom of Roumania and Arditti to show cause why Arditti should 
not be substituted as défendant in its place and be discharged upon 
payment into court of the sum of $73,433.55 with interest. 

August 13th the District Judge entered an order which was subse- 
quently resettled as of that date granting the motion upon payment by 
the trust company into court of the said sum with 2 per cent, interest 
from May 12th ; that being the amount usually allowed by trust com- 
panies to depositors: 

"Ordered, that said motion be and the same hereby Is granted, and that on 
payment by the défendant, Guaranty Trust Company of New York, into this 
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court, to crédit of this action, of the sum of se^enty-three thousand and four 
himdred tliirty-three and '^^/mo ($73,48;-5.55) dollars, with interest ou deposit 
at tlie rate of two per cent, per annum wlthin five (5) days from the entry of 
this order, Morris Arditti be interpleaded herein and substituted as défend- 
ant in this action in tlie place and stead of the Guaranty Trust Company of 
New York, the défendant above named, and that upon making such payment 
as aforesaid this action be discontinued as agalnst the défendant Guaranty 
Trust Company of New York, and that siild Guaranty Trust Company of New 
York thereupon be discharged from ail liability as to said sum of seventy-three 
thousand four hundred thirty-three and ^s/^^^ ($73,483.55) dollars, and in- 
tei'est, or any part thereof, to either the plaintifC above-named or said Morris 
Arditti. 

"An<l it Is further ordered that the plaintlfl: hâve leave and Is hereby re- 
quired to serve upon said Morris Arditti, within twenty (20) days after serv- 
ice upon it of a copy of this order, a supplemental corn plaint setting forth 
such addltional facts as may be necessary to show that it has a rlght to 
recover the sum of $73,433.55 as against Blorris Arditti, with leave to serve 
an amended supplemental complaint within twenty (20) days thereafter, and 
that said Morris Arditti may appear and plead thereto or make such motion 
as he may be advised within twenty (20) days after the ser\'ice upon him of a 
copy of said supplemental complaint, with leave to said Morris Arditti to 
serve ah amended pleadlng within twenty (20) days thereafter. 

"And it is further ordered that if the plaintifE neglect to serve its supple- 
mental complaint, as hereinbefore provided, the said Marris Arditti may apply 
to the court for an order dismisslng the action and making disposition of the 
sum so paid into court. 

"And it is further ordered that if Morris Arditti does not appear and 
plead in this action within twenty (20) days after service upon him by plain- 
tifE of a copy of this order, together with a copy of the complaint herein, and 
supplemental complaint, the plaintiff may apply, on proof of such default, 
for an order that the money so deposited be paid over to it." 

A writ of error is taken to this order principally upon the ground 
that the court had no jurisdiction to make it, the Kingdom of Rou- 
mania being a sovereign state and immune from suits in the courts of 
this country. 

[1,2] The District Judge, admitting this immunity, proceeded on 
the theory that the Kingdom of Roumania had waived its privilège 
by bringing suit against the trust company to recover the balance owed 
it and that therefore the trust company could bring in a claimant 
against the Kingdom of Roumania as défendant in its place. It is true 
that Arditti in his affidavit states that the $56,500 above mentioned was 
deposited by him with the Kingdom of Roumania at Bucharest and 
that it has come into the hands of the trust company. But this is a 
bare allégation unsupported by the statement of a single fact. The 
amount owed by the trust company to the Kingdom of Roumania is 
not the resuit of any actual deposit of funds or securities but of a créd- 
it opened hère through bankers in Paris in September, 1915. We 
do not think that a reasonable basis is laid for an interpleader even 
between private persons. Pouch v. Insurance Co., 204 N. Y. 281, 97 
N. E. 731, Ann. Cas. 1913C, 1191. 

It is the long-accepted law that a foreign sovereign cannot be sued 
nor his property attached in the courts of a foreign friendly country 
without his consent. Schooner Exchange v. McFadden, 7 Cranch, 
117, 3 L. Ed. 287; Hassard v. U. S. of Mexico, 29 Mise. Rep. 511, 61 
N. Y. Supp. 939, affirmed 173 N. Y. 645, 66 N. E. 1110. Nor can the 
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défendant when sued by a foreign sovereign avail Iiimself of any coun- 
terclaim or set-off except perhaps a set-off arising out of the same 
transaction. Under no circumstances can he obtain an affirmative 
judgraent. People v. Dennison, 84 N. Y. 272. 

The court below relied on several décisions to show that its immu- 
nity had been waived by the Kingdom of Roumania in this case which 
we do not think apphcable. 

In Clark v. Barnard, 108 U. S. 436, 2 Sup. Ct. 878, 27 L. Ed. 780, a 
fund of $100,000 had been deposited by a railroad company with the 
treasurer of the city of Boston, payable to the gênerai treasurer of the 
State of Rhode Island. The assignées in bankruptcy of the railroad 
company brought suit in equity against the gênerai treasurer of Rhode 
Island and the city of Boston and its treasurer, praying that they might 
be enjoined, the former from receiving and the latter f rom delivering to 
him the said fund and that it might be delivered to the complainants. 
A demurrer on the ground that a suit against its gênerai treasurer was 
a suit against the state of Rhode Island, of which the court had no 
jurisdiction by virtue of the eleventh amendment to the Constitution, 
was overruled and an interlocutory decree passed ordering the fund 
to be paid into the registry of the court. Subsequently the state of 
Rhode Island was allowed to intervene and claim the fund in the reg- 
istry. The obvions différence between that case and the présent is 
that there was a spécifie and identified fund to be disposed of and 
that the state intervened in a suit already pending between private 
parties to claim it. 

In Porto Rico Co. v. Ramos, 232_U. S. 627, 34 Sup. Ct. 461, 58 L. 
Ed. 763, there was pending an action of ejectment for spécifie land 
between private parties, and when the same was reached for trial the 
people of Porto Rico, by their Attorney General, asked leave to in- 
tervene and be made a party défendant. The court granted the mo- 
tion and directed the plaintiff to amend his complaint and niake the 
people of Porto Rico a party défendant. The people of Porto Rico 
demurred to the amended complaint on the ground that being a sover- 
eign it was immune from suit at the instance of private individuals. 
The court held that if the suit had been originally against the people of 
Porto Rico it could hâve relied upon this immunity under Porto Rico 
v. Rosaly, 227 U. S. 270, 33 Sup. Ct. 352, 57 L. Ed. 507, but,_having 
been admitted to a pending suit upon its own motion, it had waived its 
privilège. 

In Richardson v. Fajardo Sugar Co., 241 U. S. 44, 36 Sup. Ct. 476, 
60 L,. Ed. 879, the sugar company, in accordance with the provisions 
of a law of Porto Rico, brought suit against the treasurer of Porto 
Rico to recover taxes paid under protest. The Attorney General of 
Porto Rico appeared and made full answer to the complaint, but eight 
months after the institution of the suit objected that Porto Rico, being 
a sovereign and having consented by its Législature to be sued only 
in its own courts, could not be sued in the United States courts. The 
court held that Porto Rico, having solemnly appeared and answered 
the complaint, could not thereafter denv the court's jurisdiction. 

In Veitia v. Fortuna Estâtes, 240 Fed. 256, 153 C. C. A. 182, a suit 
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was pending as to water rights between private parties. Porto RicO' 
by its Attorney General asked leave to intervene to protect its own 
paramount interests. This was held to be a waiver of immunity frorn 
suits except in its own courts and objection on that ground was over- 
ruled. 

Thèse authorities arose on a quite différent state of facts. In the 
présent case there is no speciiîc fund. The relation between the King- 
dom of Roumania and the Guaranty Trust Company being the usual 
one of debtor and creditor existing between banks and depositors, we 
are clear that the action by the Kingdom of Roumania to recover a 
debt owed it by the Guaranty Trust Company was not a waiver of its 
immunity as a sovereign to be sued by other parties. If this be not so, 
the immunity can be frittered away either by interpleader or attach- 
ment in any case where a foreign sovereign undertakes to collect a 
debt owed it. 

There is an additional intimation in the opinion of the District Judge 
that the Kingdom of Roumania had been engaged in business in this 
country and had thereby taken on the character of a private individual. 
Bank of the United States v. Planters' Bank of Georgia, 9 Wheat. 904, 
906, 6 L. Ed. 244; South Carolina v. United States, 199 U. S. 437, 463, 
26 Sup. Ct. 110, 50 L. Ed. 261, 4 Ann. Cas. 737. It seems to us mani- 
fest that the Kingdom of Roumania in contracting for shoes and other 
equipment for its armies was not engaged in business, but was exer- 
cising the highest sovereign function of protecting itself against its 
enemies. 

The District Court was without jurisdiction to make the order, and 
it is therefore reversed. 



CABALLERO et al. v. Succession of CRIADO. 

(Circuit Court of Aiipeals, First Circuit. Mardi 6, 1918.) 

No. 1309. 

Courts <S=405(12) — Appellate Jurisdiction — Décisions Reviewable — "Fi- 
nal Jtidomk.nt." 

Act Jan. 28, 1915, § 2, .38 Stat 804 (Comp. St. 1916, § 1126a), provide.s 
that writs of error and aiipeals from tiie final judgments and decrees of 
the Snprerne Courts of the territory of Hawaii and of Porto Rico may be 
taken and i>rosecuted in the Clr(!uit Courts of Api)oals in cases involving 
over $5,000. Rev. St. & Codes l'orto Rico, § 5350, provides that, wlien a 
judgment of the lowcr court sball be reversed by tbe Suprême Court, that 
court shall proeeed to render such judgment as the court below sbould 
liave reiidered, or may under certain conditions reraand the cause for new 
trial in the court below. Held, that a judgment of the Suprême Court, 
revcrsing a judgment of the court below and remanding the cause for a 
new trial, is not a "final judgment," reviewable on writ of error by the 
Circuit Court of Appeals. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Final Decree or Judgment.] 

Error to Suprême Court of Porto Rico. 

Action by the Succession of Miguel Criado y Blas against Angel 
Martinez Caballero and others. From a judgment of the Suprême 

<g=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Court 0'£ Porto Rico, reversing the judgment of a district court, de- 
fendants bring error. Dismissed, for want of jurisdiction. 

Hollis R. Bailey, of Boston, Mass. (José A. Poventud, of Ponce^ 
Porto Rico, on the brief), for plaintiffs in error. 

Vincente Zayas Pizarro, of Ponce, Porto Rico, for défendant in 
error. 

Before DODGE, BINGHAM, and JOHNSON, Circuit Judges. 

BINGHAM, Circuit Judge. This is a writ of error to review a judg- 
ment of the Suprême Court of Porto Rico in an action brought in the 
district court of Ponce by Rosa, Aurora, Maria, and Miguel Criado y 
Rodriguez, the acknowledged natural children of Miguel Criado y Blas 
and constituting his succession, against Angel and Manuel Martinez 
Caballero, praying that a certain deed of conveyance executed by Pe- 
dro José Alvarado, as testamentary exécuter of the estate of Miguel 
Criado y Blas, to the défendants be adjudged nuU and void; that the 
plaintiffs be declared the sole and absolute owners of the land convey- 
ed; that the défendants be ordered to reinstate the plaintiffs in the 
possession of the land, and pay to them $18,000 as mesne profits or 
damages for the use and occupation of the same; that the record of 
the deed in question in the registry of property of Caguas be canceled ; 
and that the défendants be ordered to pay the plaintiffs their costs,. 
disbursements, and counsel fées. 

In the district court a trial was had and judgment was entered in 
favor of the défendants, overruling "the complaint in ail its parts." 
At the same time an opinion was filed setting forth the grounds upon 
which the judgment was based, to wit, that the conveyance by the ex- 
ecutor, Alvarado, to' the défendants, was not void, and that, in any 
event, the action was barred by the limitation prescribed in section 
1268 of the Civil Code. 

From this judgment an appeal was taken to the Suprême Court of 
Porto Rico, where an opinion was rendered and a judgment entered, 
reversing the judgment of the lower court and remanding the case 
"for further proceedings not inconsistent with said opinion." In the 
opinion it was held (1) that the prescriptive period of four years on 
which défendants relied was not applicable ; and (2) that the deed of 
conveyance was void for the reason that the power given the exécuter 
in the will — to "sell property if necessary for the settlement of the 
estate" — was subject to the restriction imposed by section 875 of the 
Revised Civil Code, the plaintiffs being forced heirs of the testator, 
and minors ; that in such case a sale and transfer of land by an exécu- 
ter without the intervention of the heirs and without the authorization 
of the court is void. 

To review this judgment the présent writ of error was prosecuted 
by the défendants, under section 246 of the Judicial Code of 1911, as 
amended by chapter 22, section 2, of the Act of January 28, 1915 (38 
Stat. at Large, pp. 803, 804; Compiled Stat. of 1916, § 1126a), the ma- 
terial portion of which reads as follows : 

"Wrlts of error and appeals from the final Judgments and decrees of the 
Suprême Courts of the territory of Hawaii and of Porto Rico, wherein the 
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amount luvolved, exclusive of costs, to be aseertained by tlie oath of eitlier 
party or otlier (•om])etent witness, exceeds the value of $5,000, may be taken 
aud prosecuted in the circuit courts of appeals." 

The défendants contend that the judgment in question is a final 
judgment, within the meaning of the above statute, from which a writ 
of error will He. If this is not so, we are without jurisdiction to pass 
upon the merits of the case. This question, therefore, must first be de- 
termined. 

In the Compilation of the Revised Statutes and Codes of Porto Rico, 
it is provided : 

"(5350) Sec. 306. (As amended by Act of March 8, 1906, page 164.) When 
tlie judgment, order or decree of the court below shall be reversed, the 
court shall proceed to render such judgment, order or decree as the court 
below sliould hâve rendered, except when it is necessary that some matters 
of facts be aseertained, or the damage to be assessed or the matter to be de- 
creed is uncertaiu, lu aiiy of which cases the cause shall be remanded for a 
nevv trial in the court below." 

This statute is the authority under which the Suprême Court of 
Porto Rico acted in entering the judgment to review which this writ of 
error is brought. It requires that court, upon reversai of a judgment 
of the court below, to render such judgment as the lower court should 
hâve rendered, except in cases where it is necessary that some matters 
of fact be aseertained, or the damage to be assessed or the matter to be 
decreed is uncertain, when it is required to remand the case for a new 
trial. The judgment in this case discloses on its face that the Suprême 
Court did not undertake to enter a final judgment, or to direct the court 
below to enter such a judgment, if it had authority to so direct, but that, 
having reversed the judgment below, it remanded the case for such 
further proceedings as might be deemed necessary before a final judg- 
ment should be entered. 

Furthermore, the judgment was not only not final in form, but it 
was not so in substance. The record discloses that the case had not 
reached such a stage that a final judgment could properly hâve been 
entered. The reversai of the judgment below left matters undecided 
which of necessity had first to be determined before final judgment 
could be entered, such as whether the possession of the land should be 
restored to the plaintiffs, and, if so, whether the plaintiffs were entitled 
to mesne profits or damages and the amount thereof . 

The question whether a judgment in this form is final, in the sensé 
that will sustain a writ of error or an appeal, lias been many times 
passed upon by the Suprême Court in cases involving the construction 
of statutes differing in no material respect from the one hère under 
considération, and it bas been held that judgments couched in like 
terms were on their face not final, and that the court in such case was 
not called upon to ascertain whether it was final in substance. 

In Schlosser v. Hemphill, 198 U. S. 173, 25 Sup. Ct. 654, 49 L. Ed. 
1000, a judgment of the Suprême Court of lowa, reversing the judg- 
ment of the district court of Paie Alto county in favor of the plaintitf, 
read as follows : 

"It is therefore considered by the court that the judgment of the court be- 
low be and it is hereby reversed and set aside, and the cause is remanded 
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for further proceedings in harmony wlth tlie opinion of tliis court, and that a 
wrlt of procedendo issue accordingly." 

A writ of error from the Suprême Court of the United States hav- 
ing been sued out and a motion to dismiss interposed, Chief Justice 
Fuller, writing for the court, said : 

"By its judgment the Suprême Court of lowa reversed the decree of tlie 
trial court and remanded the cause 'for further proceedings In hannony with 
the opinion of this court.' We hâve heretofore held that a judgment couched 
in sueh terms Is not final in such a sensé as to sustaiu a wrlt of error from this 
court. Haseltlne v. BanlJ, 183 U. S. L'JO [22 Sup. Ct. 49, 46 L. Ed. 117]. It 
was there ruled that the face of tlie judgment is the test of its fliiallty, 
and that this court canuot be called on to Inquire wliether, when a cause is sent 
back, the defeated party might or might uot make a better case." 

In Louisiana Navigation Company v. Oyster Commission, 226 U. S. 
99, 33 Sup. Ct. 78, 57 t. Éd. 138, the Suprême Court, in considering 
the question in a case presenting a Hke state of f acts, said : 

"The rule established by the authorities * * * is that on the question 
of tinallty the form of the judguient is eontrolllng, and hence that this court 
cannot for the ijurpose of determining whether its revlewing power exisis 
be called upon to disregard the form of the judgment in order to ascertain 
whether a judgment which is in form not final might by applying the state 
law be treated as final in character." 

The latest case on the subject that has come to our attention is 
Bruce, Administrator, v. Tobin, 245 U. S. 18, 38 Sup. Ct. 7, 62 L. Ed. 

, where it was held that, ahhough the action of the Suprême Court 

of the state "was in a sensé final, because it determined the ultimate 
right of the father to recover and the gênerai principles by which that 
right was to be measured," nevertheless that contention was not open, 
"as it was settled under section 709, Rev. Stat. (section 237, Judicial 
Code [Comp. St. 1916, § 1214]), that the finality contemplated was to 
be determined by the face of the record and the formai character of 
the judgment rendered — a principle which excluded ail conception of 
finality for the purpose of review in a judgment like that below ren- 
dered." 

In cases where the courts hâve felt called upon to go back of the 
form of the judgment and détermine whether it was final in fact, it 
has uniformly been held that, unless the judgment substantially and 
completely determined the rights of the parties to the action affected 
by it, it was not final. Morgan v. Thompson, 124 Fed. 203, 59 C. C. 
A. 672; Standley v. Roberts, 59 Fed. 836, 8 C. C. A. 305; Carmichael 
V. City of Texarkana, 116 Fed. 845, 54 C. C. A. 178, 58 L. R. A. 911, 
and cases there cited. This was the basis of the décision in Winthrop 
Iron Co. V. Meeker, 109 U. S. 180, 183, 3 Sup. Ct. 111, 27 L. Ed. 898, 
a case relied upon by the défendant. There it was held that, as the 
record disclosed that the merits of the case invohïd in the litigation 
had terminated, and nothing remained to be donc but to carry what 
had been decreed into exécution, the decree was final. The other cases 
relied upon by the défendants are of like import. See, also, Carondelet 
Canal & Navigation Company v. Eouisiana, 233 U. S. 362, 370, 34 
Sup. Ct. 627, 58 h. Ed. 1001. But the record in the présent case shows 
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as above pointée! out, that the judgment we are considering is not of 
that character. 

The vvrit of error is dismissed for want of jurisdiction. 
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CITY OF BERLIN v. DEVOST. 

(Circuit Court of Appeals, First Circuit. April 10, 1018. Kelieariug Denied 

Junc 0, 1918.) 

Nos. 1297, 1298. 

1. Cox:kts <S=:=307(1) — Fédéral Courts — Juiu.sdtction. 

Wliere dlverslty of citizenship was tlie basls of the fédéral court's ju- 
risdiction over a suit by a résident of New Ilampshire against a foreign 
corporation a local rule of practice with resi)ect to bringing in additlonal 
défendants does not give the fédéral court jurisdiction over a New Ilamp- 
Kliire munlcipality, impleaded in accordance thorewith, for the jurisdic- 
tion of the fédéral court cannot be enlarged by resort to a state rule of 
procédure. 

2. Appeat, and Eeror (g=185(l) — Objections in Lower Court — Fédéral 

Courts — .Turisdiction. 

On appeal f roin a decree of the District Court, it is the duty of the 
Circuit Court of Appeals to see that the statutory jurisdiction of the 
District Court was not exceeded, irrespective of any question raised by the 
parties with respect to the matter. 

3. Courts <S=>307(1) — Fédéral Courts — Jurisdiction. 

Where, in a suit in the fédéral court based on dlverslty of citizenshi]), 
défendants impleaded a municipal corporation of the state of which plain- 
tiff was a citizen, and plalntiff was allowed to file an amendraent to the 
déclaration, asserting tliat the several défendants w-ere joint tort-feasors, 
the aniendment ousted the fédéral court's jurisdiction, and it therefore 
had no power to enter judgment on the merits, either for plalntiff or 
any one of the défendants. 

4. Courts <S=3325 — Fédéral Courts — Jurisdiction — Waiver. 

Where the fédéral court's jurisdiction was invoked en the ground of 
dlverslty of citizenship, that reqnireraeiit is absolutely essential, and can- 
not be waived, and want of it will be error at any stage of tlie cause, 
though assigned by the party at whose instance the error was committed. 

In Error to the District Court of the United States for the District 
of New Hampshire; Edgar Aldrich, Judge. 

Action by Joseph O. A. Devost, by next friend, against the Twin 
State Gas & Electric Company and others and the City of Berhn. 
There was a judgment for plaintiff against the City of Berlin and in 
f avor of the other défendants, and both the municipality and plaintiff 
bring error. Judgment for défendants Twin State Gas & Electric 
Company and another reversed and remanded, with directions, and 
judgment against the City of Berlin reversed and remanded, with di- 
rections. 

®:=5For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digeats & Indexes 
•For opinion on pétition for limited rehearing, see 252 Fed. 125, — G. G. A. — . 
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Alexander Murchie, of Coiicord, N. H. (Hollis & Murchie, of Con- 
cord, N. H., on the brief), for plaintiff in error Devost. 

Herbert I. Goss and Warren W. James, both of Berlin, N. H. (Goss 
& James, of Berlin, N. H., on the brief), for plaintiff in error City of 
Berlin. 

Edmund Sullivan, of Berlin, N. H. (Sullivan & Daley, of Berlin, N. 
H., on the brief), for défendant in error Berlin Water Co. 

George F. Rich, of Berlin, N. H. (Rich & Marble, of Berlin, N. H., 
on the brief), for défendant in error Twin State Gas & Electric Co. 

Before DODGE and JOHNSON, Circuit Judges, and BROWN, 
District Judge. 

BROWN, District Judge. Thèse writs of error to the District Court 
for the District of 'New Hampshire seek to review the rulings of that 
court in an action for personal injuries, wherein Joseph O. A. Devost, 
a citizen of New Hampshire, was plaintiff, and had a verdict and judg- 
ment thereon against the city of Berlin, a municipal corporation of the 
State of New Hampshre. By direction of the court verdicts were re- 
turned for the other défendants, Twin State Gas & Electric Company, 
a corporation of the state of Connecticut, and the Berlin Water Com- 
pany, a corporation of the state of Maine. 

[1] It is very clear that the District Court was wholly without juris- 
diction of a controversy between two citizens of the state of New 
Hampshire. Had the action been begun originally against the three 
défendants in the state court, it could not hâve been removed to the 
fédéral court for lack of diversity of citizenship ; and if originally 
brought in the United States District Court against ail three défend- 
ants, that court could not hâve entertained jurisdiction. The law is so 
well settled as to thèse points that it is unnecessary to cite authorities. 

The action was originally brought in the District Court against the 
Twin State Gas & Electric Company. Subsequently the plaintiff filed 
a motion that the Berlin Water Company and the city of Berlin be 
joined as parties défendant. Thereupon an order of the court was 
entered joining them as parties défendant, and for notice. 

The city of Berlin appeared specially and moved to be dismissed for 
lack of jurisdiction, which motion was denied. 

The plaintiff then moved that he be allowed to "amend his déclara- 
tion, and set up the défendants as joint tort-feasors." Subsequently, 
by leave of court, the déclaration was so amended. 

Thereafter the city of Berlin again moved that the action be dis- 
missed as to it, and protested against going to' trial. 

The case then proceeded to a jury trial against the three défendants, 
and at the conclusion of ail the testimony verdicts were directed for 
the défendants other than the city of Berlin, whereupon the city of 
Berlin renewed its motion to dismiss for lack of jurisdiction. 

The plaintiff seeks to support his verdict against the city of Berlin on 
the ground that the bringing in of new parties was a correct procédure 
according to New Hampshire practice, and also contends that it is a 
"long-established rule of the fédéral courts that, when once jurisdiction 
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of a controversy by one of those courts is established, the addition or 
substitution of new parties can hâve no effect upon that jurisdiction." 

But there is no such gênerai rule, and the cases cited, Porto Rico v. 
Ramos, 232 U. S. 627, 34 Sup. Ct. 461, 58 L. Ed. 763, Phelps v. Oaks, 
117 U. S. 236, 6 Sup. Ct. 714, 29 L. Ed. 888, and Hardenbergh v. Ray, 
151 U. S. 112, 14 Sup. Ct. 305, 38 L. Ed. 93, are far from stating a 
rule of such breadth. 

This argument involves the erroneous assumption that the question 
of the jurisdiction of the fédéral courts is merely a question of pro- 
cédure; but it is plain that the statu te defining the jurisdiction of the 
District Court cannot be enlarged by resort to a state rule of procédure 
in respect to bringing in additional parties. The plaintiff must point 
eut some provison of fédéral law whch gives to the District Court the 
right to entertain a tort action of this character between citizens of the 
same state. In each of the three cases cited there was involved a ques- 
tion of title to real estate, and there was a voluntary intervention of 
a third party for his own interest in a cause of which the fédéral court 
had jurisdiction. It was held that the plaintiff's right to prosecute his 
action in the courts of the United States, once vested, could not be de- 
feated by imposing upon him an adversary against whom he could not 
maintain the jurisdiction of those tribunals, and that the addition of a 
party intervening in this way did not oust jurisdiction. See Hawes v. 
First Nat. Bank of Madison, 229 Fed. 51, 58, 143 C. C. A. 645 (C. C. 
A., 8th Circuit). 

We hâve found no case in which a plaintiiï who could not secure 
fédéral jurisdiction by an original suit against several joint tort- 
feasors, including citizens of his own state, has succeeded in doing so 
by suing first one citizen of another state and then summoning in by 
amendment additional parties whom he could not bave joined original- 
ly. Were this permitted, it would afford an easy method of evading 
the statute and enlarging the jurisdiction of the fédéral courts to cover 
controversies between citizens of the same state. 

It seems so obvious that a plaintiff cannot in this way accomplish 
what he could not accomplish by an original suit that we need only re- 
fer to the many cases which state the necessity of diversity of citizen- 
ship between ail parties, plaintiff and défendant. 1 U. S. Comp. St. 
1916, p. 650, §■ 991, par. 251. 

[2, 3] While the question of the jurisdiction of the District Court 
over the défendant city of Berlin has been duly raised, the question of 
the effect of the plaintiff's élection to proceed jointly against the three 
défendants upon the right of the District Court to enter judgmcnt in 
favor of the other défendants has not been argued. Nevertheless, it 
is our duty to see to it that the statutory jurisdiction of the District 
Court is not exceeded, irrespective of any question raised by the par- 
ties with regard to the matter. See opinion of this court in Suprême 
Council of the Royal Arcanum v. Hobart, 244 Fed. 385, 387, 157 C. 
C. A. 11 ; Chicago, Burlington & Quincy Ry. Co. v. Willard, 220 U. S. 
413, 31 Sup. Ct. 460, 55 L. Ed. 521. In the case last cited there was re- 
peated the familiar expression: 

"A défendant has no right to say that an action shall be several which the 
plaintiiï seeks to make joint." 
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Also : 

"A separate défense may defeat a joint recovery, but it cannot deprive a 
plalntlfiE of his right to prosecute his suit to final décision in his own way. 
The cause of action is the sul)ject-ina(ter ot tlie controversy, and tliat is, for 
ail the purposes of the suit, whatever the plaintiff déclares it to be in his 
pleadings" — citing cases. 

In Reynolds v. New York Trust Co., 188 Fed. 611, 616, 110 C. C. A. 
409, 39 L. R. A. (N. S.) 391, et seq., it was held that the liability of 
two or more tort-feasors is not both joint and several, but joint or 
several, at the élection of the plaintiff. 

In the présent case, the plaintiff insisted upon joint liability to the 
close of the trial, and the nonliability of two défendants on the merits 
was ruled in invitum. See Alabama G. Southern Ry. Co. v. Thompson, 
200 U. S. 206, 217, 26 Sup. Ct. 161, 50 h. Ed. 441, 4 Ann. Cas. 1147. 

We see no escape f rom the conclusion that the plaintiff's élection to 
proceed against the three défendants as joint tort-feasors made a con- 
troversy that was inséparable throughout the trial, and that the 
amendment as to' parties and as to the cause of action, made by leave 
of the court, had the effect of ousting the jurisdiction of that court. 
Thereafter it had no power to enter judgnient on the merits for either 
plaintiff or défendant. 

[4] In Chicago, Burlington & Quincy Ry. v. Willard, 220 U. S. 413, 
at page 420, 31 Sup. Ct. 460, at page 462 (55 L. Ed. 521), are collated 
the authorities showing that diverse citizenship, in a case like the prés- 
ent, "is absolutely essential, and cannot be waived, and the want of it 
will be error at any stage of the cause, even thpugh assigned by the 
party at whose instance it was committed," and even if the parties con- 
sent that it may be waived. 

As to the proper order regarding costs, see Grand Trunk Ry. Co. v. 
Twitchell, 59 Fed. 727, 730, 8 C. C. A. 237; Miller v. Clifford, 133 
Fed. 880, 886, 67 C. C. A. 52, 5 L. R. A. (N. S.) 49; Mansfield C. & L. 
M. Ry. Co. V. Swan, 111 U. S. 379, 389, 4 Sup. Ct. 510, 28 L. Ed. 462; 
Stevens v. Nichols, 130 U. S. 230, 232, 9 Sup. Ct. 518, 32 L. Ed. 914; 
Judicial Code, § i7. 

In 1297 : The judgments of the District Court for the défendants, 
Twin State Gas & Electric Company and Berlin Water Company, are 
reversed, with costs against the plaintiff in error, and the case will be 
remanded to that court, with directions to enter judgment against the 
plaintiff in error for costs of the District Court and of this court, and 
thereupon to dismiss the plaintiff's action against said défendants with- 
out préjudice. 

In 1298 : The judgment of the District Court against the city of Ber- 
lin is reversed, with costs on writ of error to the plaintiff in error, and 
the case will be remanded to that court, with directions to enter judg- 
ment against the défendant in error for costs of the District Court and 
of this court, and thereupon to dismiss the action against the city of 
Berlin for lack of jurisdiction. 
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LAURÎA V. E. I. DU PONT DE NEMOURS & CD., Inc. 
(Circuit Court of Appeals, Second Circuit. March 20, 1918.) 

No. 178. 

1. Courts <S=>269 — District in Wiiich Suit Must be Bkougiit — Tkansitoby 

Actions. 

An action under a Virginia statute (Code 1904, § 2902) giving a riglit of 
action for death resultlng from wrongful act, neglect, or default, wliere, 
liad not deatli ensued, tlie deceased miglit liave recovered, is transitory ; 
and, the statute being remédiai, sucli action can be niaintalned in a féd- 
éral District Court sltting for a district other than tliat of Virginia. 

2. Dbatii tÊ=323 — ACTIO^'s — Contributobt Négligence. 

Where deceased, while operating a coal-carrying car at def endant's plant 
in Virginia, stood up and was kllled when his bead came in contact witli 
steam pi)jes over the track in tlie boller house be was guilty of contribu- 
tory négligence, baving been warned of tbe danger from the pipes, 
wblch be could plainly see; and bence tbere can be no recovery for his 
deatb under a Virginia statute giving a right of action for deatb resultlng 
from négligence, wbere deceased might bave recovered, had death not 
ensued. 

3. Master and Servant ®=5227(1), 20,3(1) — Contkibuiobt Négligence — ^As- 

sumption of Risk. 

ïbe d<>fenses of contrlbutory négligence and assumptlon of risk by a 
servant are distinct. 

4. Master and Servant <S=3219(1) — Assumption of Risk. 

A servant assumes tbe risk of dangers which are patent and of whlch 
be bas been warned. 

5. Courts i®=5352 — Direction op Verdict' — Power or ITederal Courts. 

Altbough juries are recognized trlors of fact, tbe fédéral court in a 
civil case may direct a verdict, when the évidence, witb ail the inferences 
tbat tbe jury could properly draw, would be insufilclent to support a con- 
trary verdict, and it would be necessary to set such a verdict aside, if ren- 
dered. 

In Error to the District Court of the United States for the East- 
ern District of New York. 

Action by Eleanor Lauria, as administratrix of the goods, chattels, 
and crédits of Anthony Eauria, deceased, against E. L Du Pont de 
Nemours & Co., Incorporated. There was a judgment for défendant, 
and plaintifï brings error. Affirmed. 

See, also, 241 Fed. 687. 

The plaintifï is a résident of the state of New York and the de- 
fendant is a corporation organized and existing under the laws of the 
state of Delaware. The action was brought to recover damages for 
the death of the plaintiff's intestate, alleged to hâve been caused by the 
négligence of the défendant while deceased was in its employ as an op- 
erator of an electric coal-carrying car or lorry at its plant in Hopewell, 
Va. At the close of the case the District Judge directed a verdict for 
défendant, on the ground that plaintifï had assumed the risk. 

(g==>For other cases see same tojlc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
250 F.— 23 
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McCombs, Wellman, Smyth & Ryan, of New York City (Herbert 
C. Smyth and James B. Mackie, both of New York City, of counsel), 
for plaintiff in error. 

William H. Button, of New York City (James T. Kilbreth and Fred- 
erick H. Button, both of New York City, of counsel), for défendant 
in error. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

ROGERS, Circuit Judge. [ 1 ] This action is grounded upon certain 
provisions in the Code of Virginia (Code Va. 1904, § 2902) which dé- 
clare that, whenever the death of a person shall be caused by the 
wrongful act, neglect, or default of any person or corporation, and the 
act, neglect, or def ault is such as would, if death had not ensued, hâve 
entitled the party injured to maintain an action and to recover damages 
in respect thereof, then the person who or corporation which would 
hâve been liable if death had not ensued shall be liable, notwith- 
standing the death of the person injured, and that the action shall 
be brought in the name of the personal représentative of such deceas- 
ed person for the benefit of the persons named in the statute. While 
some courts hâve held that the remedy under such a statute is confined 
to the courts of the state in which the in jury took place, other courts 
hâve laid down the contrary doctrine, and held that on principles of 
comity an action may be maintained in another state which lias a stat- 
ute of the same gênerai character on the same subject, although the 
two statutes may dififer in some of their détails. Such statutes are 
not pénal, but remédiai, and an action to recover damages for a tort is 
not local, but transitory. The Suprême Court has repeatedly recog- 
nized the right to bring the action in the second state. Spokane In- 
land R. R. v. Whitley, 237 U. S. 487, 35 Sup. Ct. 655, 59 E. Ed. 1060, 
L. R. A. 1915F, 736; Stewart v. Baltimore & Ohio R. Co., 168 U. S. 
445, 448, 449, 18 Sup. Ct. 105, 42 L. Ed. 537. And no question is 
raised in this case as to the right of the court to entertain jurisdiction 
of the subject-matter of the suit. 

[2] The complaint allèges that the défendant failed to furnish plain- 
tiff's intestate with a safe place in which to work, and failed to furnish 
him with proper appliances with which to perform his labors, and that 
the appliances were inherently dangerous and were not properly guard- 
ed, not being provided with telltales or other warning appliances. AU 
this may be true, and we are of opinion that there was négligence on the 
part of the défendant as alleged ; but it does not necessarily foUow 
that the plaintifï is entitled to recover. 

At the time of the accident the décèdent was operating an electric 
coal-carrying car, or lorry, at defendant's plant. The plant, so far as 
is hère material, consisted of a boiler room and an engine house con- 
nected with it. In the boiler room were 16 boilers, in pairs, back to 
back. The lorry ran on a track from certain coal pockets outside the 
the building to a point inside, where the coal could be dumped out of 
the lorry and fed to the boilers. The lorry had a large "hopper," in 
which coal was carried, and a bench at one end, on which the driver 
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or operator sat. There was but a single track, and the car ran on it 
in shuttle car fashion, and, so running, never turned. The operator 
of the lorry, in going from the coal pockets to the boilers, faced in the 
direction he was going; but in returning from the boilers to the 
pockets he faced in a direction opposite to that in which he was go- 
ing. The track entered the boiler house through an arch 15 or 20 
feet high, and above the track were four steam pipes, on each side of 
the building, and they led out at right angles through its sides. The 
first of thèse pipes was located about 15 inches from the doorway, the 
second was located about 35 feet from the first, and the other two at 
approximately like distances. AU the pipes were of steel, and the same 
size and construction, being 15 inches in diameter and weighing 50 
pounds to the foot. The lorry passed under thèse pipes, and when the 
driver was seated in the operator's seat there was évidence that his 
cap brushed the pipe as he passed beneath it. The defendant's testi- 
mony was that there were one or two inches clearance. The deceased 
operated the lorry the day before the accident, and had operated it over 
two hours the morning of the accident. He must hâve passed under 
the pipe at least 32 times that morning. But if he stood up in his seat 
as he undertook to pass under the pipe an accident would be the in- 
évitable resuit. That the place was dangerous and unsafe goes with- 
out saying. His death évidently was occasioned by his head coming 
in contact with pipe No. 1 as the lorry passed beneath it. He was seen 
to be standing up perf ectly straight between pipe No. 1 and pipe No. 
2, as he was approaching pipe No. 1 with his back to it. But the view 
of the witness was interrupted before the lorry arrived at pipe No. 1, 
as the shade of the lorry came between him and the operator, although 
the witness said it appeared to him that the operator ducked his head. 

The danger to which he was exposed by the pipes under which he 
was compelled to pass was a perfectly obvious one, as évident to him 
as to the défendant. His attention was also specifically directed to it 
by defendant's agents. The intestate was a man of 25 years of âge, and 
at the time of his employment represented that he had had expérience 
in operating trolley cars. The testimony is that he was "a very smart 
fellow." He was put to work the day prior to the accident under the 
direction of an experienced operator, who was to instruct him in the 
opération of the lorry. This man testified that he instructed him that 
he should stand up when he had to open up the wheel to turn the coal 
out, but that at other times he ought to sit down, and keep seated, and 
that he was to be careful to remain seated when he passed through 
the door. 

The language of the Virginia statute upon which this action is based 
is not absolute in its terms. The liability which it créâtes is by virtue 
of the express language of the statute limited to that class of cases 
where the décèdent would hâve been entitled to maintain an action to 
recover damages arising from the wrongful act if death had not en- 
sued; and the rule is that, if the négligence of the person killed con- 
tributed proximately to the fatal in jury, no action can be maintained 
on the statute, because he himself could hâve brought none, had the in- 
jury not proved fatal. 1 Cooley on Torts, 264. 
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In Shearman & Redfield on Négligence (6th Ed.) vol. 1, § 26, the rulc 
is stated as follows: 

"It is not essential to thls défense that the plaintifE's fault sliould liave been 
in any degree the cause of thé event by which he was injured. It is enough 
to defeat him if the injury mlght hâve been avoided by his exercise of ordl- 
nary care. The question to be determined in evory case is, not whether the 
pUiiutiff's négligence caused, but wliether it contrlbuted to, tlie injury of 
which he complains. This it may do by exposing liim to the risli of injury, 
quite as effectively as if he conimitted the very act which injured liim." 

The earliest reported English case on the stibject of contributory 
négligence is Butterfield v. Forrester, 11 East, 60, decided in 1809. 
The défendant had negligently placed a pôle so that it projected into 
the Street, and the plaintiff, not observing it, negligently rode against 
it. In the case Lord EUenborough said : 

"A party is not to cast himself upon an obstruction which lias been left by 
tlie fault of another, and avail himself of it, if he does not himself use coni- 
laon and ordlnary caution to be in the right. * * * Que iiersou beiug In 
fault will not dispense with another's usiug ordlnary care for himself. Two 
things must concur to support the action, an obstruction In the road, by the 
fault of the défendant, and no want of ordlnary care to avoid it on tbe 
part of the plaintiff." 

The rule laid down in that case has been ever since followed in the 
courts of that country and of this country. The facts in that case 
make the doctrine it announces peculiarly applicable to the facts in the 
case now under considération. If the décèdent had retained his seat 
on the lorry, as he was instructed to do, he would hâve passed safely 
under the pipes. There was no danger, except when he stood up, and 
by standing up he contributed by his own négligence to the injury 
which caused his death, and therefore this action cannot be maintained. 

[3] In the argument in this court we were told that the deceased 
assumed ail the risk incident to the condition of the lorry and the 
steampipe. The question of assumption of risk, as has frequently 
been pointed out, is quite apart from that of contributory négligence. 
Choctaw, Oklahoma, etc., R. Co. v. McDade, 191 U. S. 64, 68, 24 Sup. 
Ct. 24, 48 L. Ed. 96; Dowd v. New York, etc., R. Co., 170 N. Y. 459. 
469, 63 N. E. 541. In Thompson on Négligence, § 4611, the distinction 
is stated as follows : 

"Many of the earlier and some of the later décisions confuse the two sub- 
jects of an aceeptance by the servant of the risk of employraent, and his con- 
tributory négligence. The two subjects lie close to each other and in some 
cases hlend ; but in other cases they are distinct subjects. Nevertheless, the 
judges frequently use the words 'contributory négligence' where they really 
mean an aceeptance of the risk. In other Instances they use the words 'an 
aceeptance of the risk' where they really mean contributory négligence. Let 
us illustrate this by the everyday accident connected with coupllng cars. In 
order to make a coupllng the cars must be thrust together, either by a locomo- 
tive, or by a propulsion called 'kicking' or 'shunting,' or by gravity. There is 
consequently always danger to the brakeman in the opération. If, in maklng 
a coupllng, he aceidentally, and wlthout négligence, slips and falls, and passes 
under a wheel, his injury is ascribed to one of the ordlnary rlsks of employ- 
ment, which risk he has accepted, and no damages ean be recovered for it. 
But if, instead of using the coupllng stick furnished by the rallway company, 
he uudertakes to make a coupllng with his hands, and in the opération gets 
his haud crushed, thls is contributory négligence, and consequently no damages 
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can be recovpi-ed. The distinction between tlie two cases is that in tbe former 
case the brakcman was not guilty (if négligence at ail ; eonseqnently the ex- 
pression 'contributory négligence' could not be properly applied to bis act, 
bnt wbat be sutïered was from a mère accident attending the known danger, 
the risk which he had assunied ; whereas in tbe lutter ca.se bis owu négligence 
and rashuess brought upon him the injury which he sutïered." 

In individual instances the two ideas sometimes seem to cover the 
same ground. 7 Cyc 533, note 62. 

[4] If the doctrine of assumption of risk could be regarded as ap- 
plicable to the facts of this case, we should hâve to hold that the décè- 
dent assumed the risks arising from the defendant's négligence, which 
had not only been explained to him, but which were so patent as to be 
readily observed by him. Choctaw Case, supra. In 1 Shearman & 
Redfield on Négligence, § 209, it is said to be well settled : 

"Jhat a servant assumes the risk of every defect of which he had actual or 
constructlve notice wben he aceepted the employment, so far as he compre- 
hends, or oiight to comprebend, tbe péril involved, even though such defect 
was due to tiie uiaster's négligence, provided tbere was no express promise to 
remove tbe defect, uor any new obligation subsequently imposed upon tlie 
master with respect thereto." 

[5] The only question which remains is whether the trial judge was 
entitled to direct a verdict. Although juries are recognized triers of 
the facts, the power of a fédéral court in a civil case to direct a ver- 
dict in favor of one of the parties is undoubted, when the évidence 
given at the trial, with ail inferences that the jury could properly draw 
from it, is insufficient to support a verdict for the other party, so that 
it would be necessary to set aside a verdict, if rendered for the latter. 
Spring Co. V. Edgar, 99 U. S. 645, 656, 25 I.,. Ed. 487; Parks v. Ross, 
11 How. 362, 372, 13 E. Ed. 730. 

Judgment affirmed. 



In re M. S. FICRSKO, Inc. 
Appeal of NEWMAN et al. 

(Circuit Court of Appeals, Second Circuit. March 14, 1918.) 

No. 165. 

1. Bankkuptct <Sx=>6.3 — Aots of Banicruptoy — Feaudulbnt Transfek of 

l'HOPEIiTY. 

The owner of the stoclc of a sol vent mercantile coi-poration, who 
did not personally conduct its business, by selling Its stock of goods and 
depositlng tbe proceeds to bis own personal crédit in good faith, cannot 
be said as matter of law to bave committed an aot of bankruptcy on the 
part of the corporation, by transferring its property with intent to hinder, 
delay, or defraud its ereditors, where he did not in fact know that tbere 
were any ereditors, but had good reason to believe there were not. 

2. Baxkkuptcy ©=303 — Acts of Bankbuptcy — Feaudulent Transfek of 

Pkoperty. 

Tbe knowledge of the active manager of tbe business that there were 
deltts, which fact he concealed, cannot be imputed to the corporation, to 
make the act of tbe owner in transferring its assets to hlmself fraudaient, 
with which act tbe manager had notbing to do. 

^s^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of M. S. Fersko, Incorporated, alleged bankrupt. 
From a decree dismissing the pétition, L,. Newman and others, peti- 
tioners, appeal. Affirmed. 

Appeal from a decree of tlie District Court for tbe Southern District of 
New i'ork (A. N. Hand, J., presiding), dismissing a pétition for tlie adjudica- 
tion of tlie respondent as a bankrupt. The cause originated in a pétition flled 
on April 11, 1916, by one D. Newman, for the adjudication of the re- 
spondent, upon the ground, among others, of a conveyauce in fraud of credi- 
tors. On May 24, 1916, the aijpellant flled a pétition of intervention, which 
was f ollowed by another pétition on May 29, 1910, by the B. W. Jewelry Com- 
pany, Incorporated. TJpon answer of the bankrupt the cause was referred to a 
spécial master to report. ïestlmony at length was taken, and on December 
28, 1916, the spécial master reported in favor of adjudication upon the 
ground that one Pezenik, président of tlie respondent, had made a fraudulent 
trausfer under the Bankruptcy Act. ïhe petitioner lirought tlùs on for con- 
firmation before the District Court, which reversed the master and dismissed 
the pétition on April 2, 1917. It is from this decree that the appeal is taken. 

The bankrupt is a domestic corporation organized on Oetober 7, 1915, to 
take over the business of one M. S. Fersko. Fersko had been through bank- 
ruptcy in 1915, and had arranged a composition wlth his creditors. In order 
to obtain the necessary cash, he had procured the assistance of one Pezenik, 
who advanced the necessary money. Pezenik, wishiug to realize the amount 
which he had put in, having obtained by a conveyance from Fersko the prop- 
erty in question, in turn conveyed the same to the corporation in excliange for 
998 shares of the 1,000 shares of stock of the corporation ; each share of the 
par value of $5. Of the remaining 2 shares, Pezenik gave one to his father-in- 
law and one to Fersko's wife. He was engaged himself in the clothing busi- 
ness, and allowed Fersko, as treasurer, to hâve actual conduct of ail the af- 
fairs of the company, the gênerai purpose of which was to realize upon Fer- 
sko's stock, which had been so turned over, and to repay Pezenik his ad- 
vances. On February 29, 1916, Pezenik called in one Tisch, an auctioneer, 
and sold him ail the merchandise of the respondent for the sum of $6,750. 
This was paid in two checks, one of $6,650, and the other of $100, which were 
taken and collected by Pezenik and deposited in his personal account. There 
remained as assets flxtures variously estimated as worth between |300 and 
$400, and a bank account of only $3.72. In April, 1916, Fersko and Pezenik 
had become on bad terms, and it was durlng that montli that the first pétition 
was filed. One of the questions niooted was whether Fersko had fraudulently 
instigated the flling of the pétition. 

Fersko swore that in December, 1915, he bovTght a number of diamonds of 
odd sizes, known in the trade as a "mêlée," from one Sass, a previous ac- 
quaintance. Sass had himself been through bankruptcy, and at that time, 
with his wife, was doing business as a corporation under the name of Victoria 
Diamond Company, Incorporated, in buying and selling jewelry. For the pur- 
chase so made, Fersko and Sass swore that Fersko executed flve notes, of 
the aggregate amount of $1,188.95, which remained uni)aid at the time of the 
filing of the pétition. The claim of the petitioner, Newman, depended upon an 
asslgnment of $500 of this amount made just before the pétition was flled. 
The claim of the B. W. Jewelry Company was for $288 for jewelry purchased 
by Fersko on the 18th day of December, 1915. There was other indebtedness, 
which brought the total indebtedness of the company up to the neighborhood 
of $2,000. 

Pezenik denied that he had any knowledge of either of thèse debts. He 
swore that on February 29th, when he was about to sell the property to 
Tisch, Tisch had asked Fersko, who was présent at the interview, wliether 
the corporation owed any indebtedness, and Ferslro had sald there was none, 
except some scatterlng claims, which he had ample means to pay. Tisch swore 
to tlie same conversation, and they were corroborated by three other witnesses, 
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althougli Fersko denied It. On the other hand, Sass swore that, about a 
month after he had made the sale to Fersko, he had a talk wlth Fezenik, who 
said that he was responsible for the goods that Fersko had purchased, and 
that his (Sass') money was safe. When, however, the flrst of the flve notes 
became due on April 10, 1910, Sass made no effort to collect the same from 
Pezenik, and had no interview wlth hlm, but after some interviews with 
Fersko flled the pétition through Newman. Sass and Fersko had been in 
business relations before, and Fersko swore that in his pétition for bank- 
ruptcy he had Inserted the name of Sass in his llst of creditors, although he 
was not at that time a créditer, with the idea that it might be necessary to 
obtain Sass' consent to a composition, although he was not to recelve any part 
of the dividend. 

The petitioner's theory was that, although the sale to Tisch was not 
fraudulent, as it was not shown that the sale was for an inadéquate considéra- 
tion, Pezenik's deposit of the checlîs in his own account was necessarily a 
conveyance in fraud of creditors, flrst, because Pezenik knew of the existing 
indebtedness, and, second, if he did not, because it was at best a voluntary 
conveyance which resulted in insolvency. 

David Haar, of New York City, for appellants. 
David C. Myers, of New York City, for respondent. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as 
above). We think it beyond question that Pezenik had no knowledge 
of the debt incurred by Fersko, assuming that there was any such debt 
at ail, as to which we do not find it necessary to come to any conclu- 
sion. Fersko was certainly a most unreliable witness, and there is no 
inhérent improbability in his having kept the matter from Pezenik. It 
was no proper part of the business to buy jewelry, for Pezenik had 
employed Fersko only to dispose of the stock. Pezenik had his own 
afifairs to attend to, and seldom came to the shop; there was no anté- 
cédent probability that he should know of the transaction. It is true 
that Sass swears that he spoke to him about it, and of course Fersko 
also swears to the same effect, and it is perhaps aiso true that Pezenik 
did not directly deny the conversation with Sass. But he was not ques- 
tioned about it, and the interview of February 29th is so well corrob- 
orated as to leave no doubt in our minds that it took place as stated. 
At that time Fersko said that there was no substantial indebtedness and 
at other times he made statements to two other persons inconsistent 
with the idea that he had bought the mêlée. 

It is hardly possible that both Fersko and Pezenik were at that time 
engaged in a plan to def raud the creditors of the corporation — the only 
conceivable theory which could account for the interview of February 
29, 1916. Sass and Fersko did not quarrel at any time, but through- 
out appear in close and harmonious relations, if nothing more. More- 
over, Pezenik's disposition of the fund is wholly inconsistent with any 
such fraudulent plan ; if he had intended to defraud Sass or the B. W. 
Jewelry Company, he would hâve secreted the funds more effective- 
ly than by simply depositing them in his bank account. The corpora- 
tion was solvent three times over and more, and there would hâve 
been no possible purpose in trying to évade payment by such futile 
scheme. We conclude, therefore, with the District Judge, that the 
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évidence shows beyond question that Pezenik had no knowledge of 
any indebtedness, other than as Fersko stated it on the 29th of Feb- 
ruary, and that his purpose was to close out the business honestly and 
put the proceeds out of Fersko's power. 

[1] The question, then, résolves itself into one of law. Was the 
conveyancfe, innocent in itself, a fraud, regardless of Pezenik's intent, 
because his transfer to himself was voluntary? and second, if it was 
not f raudulent as matter of law, may Fersko's knowledge of the debt be 
imputed to the corporation in such wise as to make the conveyance 
f raudulent, irrespective of Pezenik's own personal knowledge? The 
District Judge thought that the transfer from the corporation's ac- 
count to Pezenik's was not a transfer within the statute of Elizabeth 
at ail. We pass the considération of that point, because we are satis- 
fied that, even though it be regarded as a sufficient transfer, there was 
not the requisite intent. It is quite true that the interprétation of the 
statute of Elizabeth bas not been in strict accordance with its wording. 
The creditor need not show a spécifie intent in the same sensé that it 
must be shown in prosecution for murder or larceny. And so, for 
example, it is generally held that the voluntary transfer of enough 
property to leave the donor insolvent is within the statute, no matter 
what his spécifie or personal intent may be (Cole v. Tyler, 65 N. Y. 
74). even though a voluntarv transfer is not void ipso facto when the 
donor be indebted (Lloyd v. Fulton, 91 U. S. 479, 23 L. Ed. 363; 
Seward v. Jackson, 8 Cow. [N. Y.] 406). Indeed the last bas long 
been the statutory law in New York. Personal Property Law (Con- 
sol. Laws, c. 41) ,§ 38. 

Yet, however little the courts may observe the requirement of a 
spécifie intent, they do require some intent to be proved as a fact 
(Coder v. Arts, 213 U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772, 16 Ann. 
Cas. 1008), and by the greatest extension it cannot be supposed that a 
man intends to hinder creditors of whose existence be is in ignorance. 
The strictest rule can go no further than the usual rule of civil liability, 
under which an actor is charged with such conséquences only as would 
reasonably be thought to follow upon his act. Hère Pezenik had heard 
Tisch inquire of Fersko, the only person who could be expected to 
know, and Fersko had assured him that there were no debts beyond 
what the respondent could easily pay with what was left. By no pos- 
sible test can Pezenik be charged with an intent under the statute. 

[2] In order to charge the respondent, we. must there fore resort to 
Fersko's own knowledge. It is urged that, since he was the treasurer, 
his knowledge must be imputed to the respondent, and that with that 
knowledge the transfer was necessarily fraudulent. Fersko's knowl- 
edge would, of course, be chargeable to the respondent in ail matters 
performed by him over which his authority extended; but he had no 
authority to transfer the assets, and did not assume to do so. His 
knowledge acquired independently cannot be tacked to Pezenik's in an 
enterprise with which he had nothing whatever to do and Pezenik ev- 
erything. Blackburn v. Vigors, L- R. 12 App, Cas. 531 ; Irvine v. Grady, 
85 Tex. 120, 19 S. W. 1028; Allen v. Rostain, 11 Serg. & R. 362, seems 
in fact to dépend upon the same principle, though it is not clear that 
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the court so intended. General Ins. Co. v. Ruggles, 12 Wheat. 408, 
418, 6 L. Ed. 674, contains language to the same effect, though per- 
haps the court meant to go chiefly upon the theory that the master's 
authority ended with the loss of the ship. 

But, regardless of this, Fersko, at the time when Tisch asked him 
whether there were any debts, for sonie private purpose saw fit deceit- 
fully to suppress the facts. His knowledge while in the exécution of 
that purpose may not be imputed to the respondent by well-settled 
rules. American Nat. Bank v. Miller, 229 U. S. 517. 33 Sup. Ct. 883, 
57 L. Ed. 1310. 

The resuit of our décision does not, of course, involve the conclu- 
sion that the transfer is valid as against any créditer, should Pezenik 
later change his mind as to his offer upon thèse proceedings to pay ail 
debts lawfully proved. The payment was made under a mistake of 
fact, if Sass has any claim at ail, which is open to doubt, and it could 
be recovered by the respondent, or by its creditors after judgment. 
Résides this, the statutes of New York, such as section 28 of the Stock 
Corporation Eaw (Consol. Laws, c. 59), may give independent relief. 
Thèse considérations are irrelevant to a case necessarily depending up- 
on a fraudulent conveyance. The only fraud which we can find was 
that of Fersko, whose whole connection with thèse proceedings was 
at best open to the gravest suspicion, and who certainly instigated Sass 
to file the pétition. 

The decree dismissing the pétitions is affirmed, with costs. 



FIFTH NAT. P,ANK OF CITY OF NEW YORK v. LYTTI>E. 
(Circuit Court of Appeals, Second Circuit. February 20, lt)18.) 

No. t29. 

1. Appeaîj and KiiROR <S=>1017, 1020 — Review — Judgment Based on Report 

OF REFEREE. 

Tlie findinais of fact maile by a référée, where the référence is to heàr 
and détermine tlie action, liave tlie effect of the verdict of a .iury, and a 
judgment rendered in accordance witli liis flndinijs and conclusions, if the 
flndings are supported by no évidence, or are clearly against the weiglit 
of the évidence, or if the conclusions of law are erroncous, may be set 
aside. 

2. Bankruptcy <S=>303(3) — Suit to Recovek Préférence — Sufficiency of 

Evidence. 

Evidence considered, and held to sustain findings that bankru])t, at the 
tlrae of making a preferentlal payment to défendant, was Insolvent, and 
that défendant liad reasonable cause to believe it to be insolvent, and 
that the payment would effect a préférence. 

3. Bankruptcy iS=165(1) — Voidable Préférence. 

A bankrupt, whk^h was indebted to défendant bank on immatured 
notes within four months prior to bankruptcy, and when Insolvent and 
known to be so by défendant, changed its indebtedness, so that it matured 
at an earller date, and at tlie same time assigned to défendant money to 
become due on contracts at such earller date, when it was coUected and 

^z=>For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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applled by défendant on the indebtedness. Held, that surh transaction 
elïected a préférence, and that the payaient was recoverable by the trustée. 
4. BANKKUPTcy ®=5l65(l) — Prbferencf — IJanker's Lien on Deposit. 

Under the law of New York, which détermines the validity of liens on 
the property of a bankrupt in that state, a baiik has no lien on tlie gên- 
erai deposit of a customer for an Imniatured indebtedness to it, and no 
right to apply the deposit of an insolvent debtor, prior to his bank- 
ruptcy, upou his notes not yet due, and such application effects a préfér- 
ence. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action at law by John L. Lyttle, trustée in bankruptcy of the Wills 
& Marvin Company, against the Kifth National Bank of the City of 
New York. Judgment for plaintiff, and défendant brings error. Af- 
fàrmed. 

This is a suit by a trustée in bankruptcy to recover a preferential payment 
of $30,500. The défendant is a cor]Joration organized and existing under the 
laws of the United States of America. ïhe bankrupt is a corporation orgaii- 
i7.ed and existing under the laws of the state of New York. ïhe order of ad- 
judication in bankruptcy was entered on Xovember 17, 1913 ; an involuntary 
pétition having been tiled on October 23, 1013. A meeting of the creditors 
was held on January 17, 1914, and at that tirae complainant was duly ap- 
pointed trustée In bankruptcy and has ever since acted as such. Two causes 
of action are stated. 

The first cause o'f action déclares tliat on September 20, 191S, the bank- 
rupt was indebted to défendant in the sum of $30,500, for which indebtedness 
the bank held notes made by the bankrupt, which notes fell due at various 
dates in September, October, and November, which notes were totally unse- 
cured at the opening of business on the day aforesaid. The last day named 
the bankrupt paid to défendant $19,500 in payment of six separate notes of 
varying amounts, aggregating $19,500, which notes matured after October 
17, 1913. On September 26, 1913, the bankrupt also paid to défendant $5,000, 
and on October 2, 1913, $3,500, and on October 17, 1913, $2,500, ail of which 
amounts were in payment of various notes held by the bank on October 17th. 
AU the aforesaid payments are alleged to hâve been made with the intent 
of giving a préférence to défendant ; and it is also averred that the bankrupt 
was at the time insolvent, and that défendant had reasonable cause to believe 
that he was insolvent, and that a préférence was intended. The liabilities 
of the bankrupt amounted to .'fl90,648.S8, and the aniount of the assets whicii 
reached the complainant's hands amounted to $17,581.99. Judgment is de- 
manded in the sum of $30,500, witli interest. 

The second cause of action déclares the same facts stated in the first 
cause of action. But the flrst cause of a<-ti(m proceeds upon the theory that 
a préférence was received by défendant by payment of the notes held by it 
on September 20th. And the second cause of action goes upon the theory 
that a préférence was received by payment of the notes held by défendant on 
October 17th. It Is conceded that only one recovery is sought. The décision 
was in favor of the trustée on his second cause of action, and judgment has 
been entered In his favor in tlie sum of $38,269.06. The cause was by stipu- 
lation of the parties and the order of the court referred to David Leventritt as 
sole référée to hear and détermine. The judgment above referred to was 
entered in accordance with his findings of fact and conclusions of law. 

Richard Kelly, of New York City, for plaintifif in error. 
Olcott, Bonynge, McManus & Emst, of New York City (Irving L. 
Ernst, of New York City, of counsel), for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

<g=3For other cases see same topic & KEY-NUMBEE in ail Key-Numbered Digests & Indexes 
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ROGERS, Circuit Judge (after stating the facts as above). [1] 
The right of the District Judge with the consent of the parties to refer 
the cause to a référée to hear and détermine is not controverted. The 
right is incident to ail judicial administration. Newcomb v. Wood, 
97 U. S. 581, 24 L. Ed. 1085. The findings of fact made by a référée, 
where the référence is to hear and détermine the action, hâve the effect 
of a verdict of a jury. A judgment entered in accordance with his 
findings and conclusions, if the findings are supported by no évidence, 
or are clearly against the weight of the évidence, or if the conclusions 
of law are erroneous, may be set aside. 

The bankrupt company was a building contractor, and was indebted 
to défendant in the sum of $62,500, which indebtedness matured on 
October 17, 1913. The whole amount of this indebtedness had been 
secured on September 20th by assignments of moneys which the bank- 
rupt would be entitled to receive under its building c itracts, which 
money it was understood amounted to $85,000, and would become due 
and payable to the Wills & Marvin Company on or about October 17th, 
and would constitute the last large payment to be received by that com- 
pany under the contracts. The assignments so made were never filed 
or recorded. The Wills & Marvin Company collected the moneys due 
under the contracts, and it seems to be conceded that it had a right to 
do so, and it thereupon deposited the moneys as collected to its own 
account in the défendant bank; and on October 17th the bankrupt's 
entire indebtedness to défendant was charged to the bankrupt's deposit 
account and thus paid. 

[2] It became, therefore, important to détermine whether on Sep- 
tember 20th, when the assignments were made and given as security 
to défendant, the bankrupt was solvent. It is claimed by défendant 
that the bankrupt was solvent on that day. The référée, however, 
found that its financial condition at that time was not materially dif- 
férent f rom the condition existing when the pétition was filed, at which 
time the bankrupt was clearly insolvent. It could be regarded as sol- 
vent only by ignoring claims of $40,000 set forth in the schedules, 
which the référée thought it impossible to eliminate, and by including 
among the assets the good will of the business, which it was claimed 
was worth $50,000, and which the référée thought was worth nothing. 
The good will of a building contractor in the embarrassing situation in 
which this contractor found itself could not be said to hâve a good will 
of any appréciable value. A building contractor obtains business by 
submitting bids in compétition with other contractors, and his bids are 
of no account unless he has at his command the financial strength which 
will enable him to complète his contracts. In this case the bankrupt 
at the time herein involved did not hâve the financial ability to per- 
form the contracts into which it had entered, and the good will of the 
business was unable to secure for it any new contracts, although such 
contracts were diligently sought. The bankrupt had been figuring on 
60 or 80 jobs, amounting approximately to $15,000,000 worth of work, 
and had failed to obtain any one of them. This court must accept the 
finding of the référée that the good will o£ the business was negligible, 
and that the Wills & Marvin Company on September 20th and at ail 
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times thereafter was insolvent. There is abundant évidence in the rec- 
ord to justify the finding of the référée to that effect. 

Did the défendant on September 20th hâve reasonable cause to be- 
lieve that the bankrupt was insolvent? It appears that on Septem- 
ber 18th a conférence took place between the président of the bank- 
rupt and the officers of the bank, and that at that conférence the afifairs 
of the bankrupt were gone over in détail. The président of the bank- 
rupt testified that at that conférence he called the attention of the de- 
fendant to the fact that he had been advised by attorneys that there 
was a ruling that, if a bankrupt paid a bill four months prior to the 
date of bankruptcy, that might be considered as a preferential pay- 
ment, and that he would bave to leave it to them to consult their at- 
torneys relative to that point. From 4 o'clock until 7 was spent in 
discussing the varions items in the statement submitted. "They went 
over the various items in the statement," he says, "and then said that 
they would hâve to discuss the matter with their attorney, and would 
let me know." The next day in the afternoon he was notified that 
they had consulted their attorney, and had decided to require him to 
assign the balances owing and to become due to the bankrupt under 
ail the contracts upon which the bankrupt was working at that time, 
and which aggregated about $85,000. The bankrupt was required to 
assign, and did assign to the défendant, practically everything that it 
had, except machinery and tools, valued at about $8,000 or $10,000. 
The défendant was informed at that time that the bankrupt had also 
been unable to secure any new contracts. The président of the bank- 
rupt also told défendant at that time that he could not see anything 
ahead except slow liquidation, unless bis corporation was fortunate in 
obtaining additional capital. 

Why should the défendant hâve been told by the président of the 
bankrupt that he had been informed by an attorney that, if a bankrupt 
paid a bill four months prior to the date of bankruptcy, it might be re- 
garded as a preferential payment and that défendant had better con- 
sult its attorneys ? There is only one inf erence to be drawn from such 
a conversation, and that is that bankruptcy was imminent. Such 
conversations do not occur concerning the affairs of solvent corpora- 
tions. And conversations as to the absolute necessity of new capital 
if a Company it to be able to continue in business certainly imply a 
doubtful financial basis. It is difficult to believe that the experienced 
officiais of the défendant bank did not know that the bankrupt was in- 
solvent at the time of the assignments. If they did not know it, they 
certainly had notice of suspicions circumstances sufficient to put per- 
sons of ordinary prudence and sagacity upon notice, and they are 
charged with ail the knowledge which they would bave acquired, had 
they made the inquiry which the law under the circumstances demand- 
ed of them. The record certainly discloses that there was évidence in 
the case sufficient to justify the référée, if he believed it, in finding 
that the defendant's officers knew, or had reasonable cause to believe, 
that the Wills & Marvin Company on September 20th was insolvent. 
And this court must accept the referee's finding to that efifect. 

[3] This brings us to the question whether the transactions which 
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occurred on September 20th resulted in a préférence to the bank, and, 
if so, in what amount. The référée lias found as a fact that on Sep- 
tember 20th the Wills & Marvin Company was indebted to the bank 
in the sum of $30,500, for which it held the notes of that company, 
which notes were payable at the défendant bank, the dates, amounts, 
and due dates of whicli were as follows; 

Date of Note. Amouut. Due Date. 

1913. 

June 26 $5,000 September 29 

July 2 1,500 October 2 

July 2 2,000 October 2 

July 17 2,500 October 17 

Juiy 23 4,000 October %', 

July 29 3,500 October 29 

August 13 500 November 13 

August 19 2,500 November 19 

August 21 5,000 November 21 

August 25 4,000 November 25 

The référée bas foimd that the Wills & Marvin Company made a 
transfer to the défendant bank on September 20th, which was within 
four months of the filing of the pétition in bankruptcy, and that the 
transfer enabled défendant to obtain a préférence, and that the total 
amount of the préférence was $30,500, which sum the défendant re- 
ceived on October 17th through the eflfect of the enforcement of the 
transfer. The whole object of the arrangement which the Wills & 
Marvin Company entered into vvith the défendant bank on Septem- 
ber 20th was to change the existing obligations of the former to the 
latter, so that they would mature at a date prior to that when by their 
terms they became due, and to provide the bank with funds at the 
date of the earlier maturity, by the assignment of the moneys then to 
become due to the Wills & Marvin Company under its building con- 
tracts. That this resulted in a préférence appears to us to be beyond 
question. We are unable to see that the référée fell into any error of 
law in so holding. 

[4] There remains the question whether he fell into error in bis 
conclusion that the doctrine of set-ofE was inapplicable to the facts of 
this case. The défendant bank claims that the moneys on deposit on 
September 20th, being in a regular deposit account, were subject to 
what is known as a "banker's lien" in its favor for notes made by the 
Wills & Marvin Company and held by the bank, although they did not 
mature until some time thereafter. Tt is its theory that it was at that 
time entitled to charge up the notes against the deposit, and that the 
transaction cannot be questioned as a préférence by the trustée, but was 
merely an exercise by the bank of its right of set-ofif, even if the 
depositor were then insolvent and the bank knew of that fact. We 
are unable to take that view of the case. 

It is undoubtedly true that a bank bas a gênerai lien on ail moneys 
of a depositor which are in its possession, for the balance of a gênerai 
account, provided it is then due and payable, but not otherwise. A lien 
arises from contract or opération of law. It is not claimed that there 
was any express contract which gave the bank a lien ; and none arose 
on that or any prior day by opération of law. The relation between 
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the bank and its depositors on September 20th was still that of debtor 
and creditor, and on that day it had no lien on the funds deposited 
for debts not yet matured. Jordan v. National Shoe & Leather Bank, 
74 N. Y. 467, 472, 473, 30 Am. Rep. 319. The above case shows that 
such is the law of the state of New York, and the validity of the lien 
on the property of the bankrupt is to be determined according to the 
local law. Black on Bankruptcy, p. 717; Collier on Bankruptcy (9th 
Ed.) pp. 908 (b), 912 (c); Remington on Bankruptcy (2d Ed.) vol. 2, 
§ 1459. *rhere being no lien in favor of the bank on September 20th, 
no reason existed to prevent the Wills & Marvin Company from with- 
drawing on that day the whole of its deposit. 

The right of withdrawal existed, for on that day the bank could not 
hâve exercised a right of set-off, any more than it could bave asserted 
a lien. The bank has called our attention to the décisions of the Su- 
prême Court recognizing the right of a bank to set oiï a balance due 
from it against notes of the bankrupt held by it. But in New York 
County National Bank v. Massey, 192 U, S. 138, 24 Sup. Ct. 199, 48 
L. Ed. 380, the right of set-off was exercised by the bank after the 
pétition in bankruptcy was filed; And in Studley v. Boylston Bank, 
229 U. S. 523, 33 Sup. Ct. 806, 57 L. Ed. 1313, the bank, a few months 
prior to the adjudication in bankruptcy had charged against the de- 
positor's account certain notes as they had matured, which had been 
made by the depositor and held by the bank. The deposits had been 
made in good faith, in the usual course of business, and with no pur- 
pose of enabling the bank to secure the right of set-off. The court, in 
sustaining the right of the bank to do what it did, said : 

"If thls set-off of mutual debts htis been lawfuUy made by the parties be- 
fore the pétition is filed, there is no necessity of the trustée doing so. If it 
has not been done by the parties, then, under command of the statute, It 
iniist be done by the trustée. But tliere is notliing in section 68a wliich pre- 
vents the parties from voluntarily doing, before the pétition is filed, what the 
law itself reqnires to be done after proeeedings in banliruptcy are instituted." 

Thèse cases differ from the case at bar, and it is now argued that 
the right of set-oft' existed at a date when the notes which the bank 
held had not matured and prior to the adjudication of bankruptcy. 
We are not aware that any such application of the doctrine is supported 
by any Suprême Court décision. We think it is not the law. The bank 
had no right to set off the unmatured notes until after the bankruptcy 
proeeedings were commenced. Heyman v. Third National Bank (D. 
C.) 216 Fed. 685, 687; In re Starkweather and Albert (D. C.) 206 
Fed. 797. There was no error, therefore, in the referee's conclusion 
that no right of set-off existed under the facts of this case. 

There remains the question as to the right of the défendant bank 
to participate in dividends. The défendant asserts in its brief that it is 
entitled to retain its dividends from and out of any recovery by the 
trustée. The right of défendant to participate in dividends is not 
challenged by the plaintiff, and the matter can be safely left to the 
bankruptcy court, to dispose of in accordance with the established 
rules.. 
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As we find no errors in the findings of fact or conclusion of law, 
we need not consider wliat course should be pursued in case we had 
reached the conclusion that the référée had fallen into error. See 
Aider v. Edenborn (D. C.) 198 Fed. 928. 

Judgment affirmed. 



HEWITT V. SPEYEK et al. 

(Circuit Court of Appeals, Second Circuit. Marcli 7, 1918.) 

No. 18T. 

International Law «3=38 — Acts or Sovereignty — Review by CotrBTS of 
Anotheb Country. 

Courts of tlie United States will not ad.ludlcate upon tlie validity of the 
acts of a foreign nation, performed in its soverelgn capacity within its 
own territory, nor wlU persons iiivolved witli such government in the per- 
formance of such acts be subjected to a civil liablllty therefor. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Erskine Hewitt against James Speyer, Henry Ruhl- 
ender, Richard Schuster, and Eduard Beit Von Speyer, individually and 
as copartners composing the firm of Speyer & Co., and the United 
States Mortgage & Trust Company, as trustée under the mortgage of 
the Guayaquil & Quito Railway Company. Decree for défendants, 
and complainant appeals. Affirmed. 

For opinion below, see 248 Fed. 590. 

This cause cornes liere on appeal from a decree entered on October 19, 1917. 
The action is one in equity to impress a lien ou a fund paid to the défendants 
by the republic of Ecuador out of the customs duties coUected by that repub- 
lic upon which a prier lien had been created in favor of the holders of certain 
bonds, some .'Ç50,000 of whicli are held by the complainant; and it Is alleged 
that the fund so received by the défendants substantially amounts to $1,500,- 
000, and that they received it with fuU knowledge of the prier lien. The com- 
plainant sues on his own behalf and that of ail other bondholders of the Guay- 
aquil & Quito Railroad Company, under a mortgage dated January 2, 1890, 
who may join in the prosecutlon of the action. 

It appears that a contract vi'as entered into on June 14, 1897, between the 
government of Ecuador and one Archer Harman for the construction of a 
railroad, from Guayaquil, its principal seaport, to Quito, its capital, a dis- 
tance of 286 miles. The total cost of the worli was estiraated at $17,532,000, 
whlch sum was to be raised by the issue of .$12,282,000 6 per cent, bonds and 
$5,250,000 7 per cent, preferred stock of the Company, which was to be 
organlzed under the laws of the United States to finance the undertaking and 
construct and operate the railroad for a period of 75 years, when it was to 
hecome the absolute property of the government. In addition to the bonds and 
the preferred stock, there was to be issued $7,0,32,000 common stock, of which 
49 per cent, was to be lield by the government of Ecuador and 51 per cent, by 
Archer Barman and his associâtes. 

The bonds were issued as contemplated, and a mortgage to secure thelr 
payment was executed and recorded; the mortg.ige being upon the railway 
property and its appurtenances. Ou each bond was printed in Bnglish the 
following: 

"The republic of l'Ecuador * » • guarantees with its entire custom 
house receipts, subject only to the prier liens thereon, more specifically set 

^ssFor other cases see same toplc & KBY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
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forth in condition 9 of thls bond, tlie payment of the principal of the within 
bond and of tlie interest thereon at the rate of 6% per annum, and of 1% per 
annum for sinking fund, and subject to tlie liens aforesaid tlie republic ot 
Kcuador pledges to the United States Mortgage & Trust company, as trustée, 
ail its said cnstom house recelpts as secnrlty for the equal payment of the 
principal and interest on this bond and ail other bonds of this séries, and 
also of the aforesaid sinking fund, and further agrées that the colleetor of the 
customs in Guayaqnil shall deposit directly, every 15 days durlng the entire 
])eriod of 33 years for which this bond is to run, unless sooner redeemed, the 
proper portion of interest and sinking fund due thereon in the Banco Com- 
ercial y Agricola in Guayaqull, whicla said bank shall remit said suin to the 
depository bank in London fOr the payment of the semiannual coupons and 
sinking fund. Tomas Gagliardo, 

"Ministre de Hacienda de la Republica del Ecuador." 

Condition 9 of the bond referred to in the foregoing statemeut provided that 
"the lien on the custom house duties, which duties are stated by the govern- 
ment of Ecuador to amount to six million sucres (6,000,000) annually, is 
subject to foUowing liens for the following sums payable monthly; that is 
to say." Then follows a list of the prior liens covering exlsting indebtedness, 
aggregating 104,637.74 sucres. 

In December, 1910, Ecuador needed money for administrative and extraor- 
dinary military expenses, and it obtained from the défendant Speyer & Co. 
2,550,000 sucres, or $1,238,662.50. The contract, dated December 31, 1910, pro- 
vided that the government of Ecuador should issue treasury certlficates to the 
face amount of 3,000,000 sucres, for which Speyer & Oo. agreed to pay 85 
per cent, of their par value. Thèse certiflcates were payable to bearer, and 
bore interest at 6 per cent, per annum, and were payable in 12 months. For 
the payment of principal and interest the government pledged and specially 
désigna ted: (a) 50 per cent, of the entire amount of export duties, including 
recharges, from June 1, 1911 (or before that time on a certain contingency), 
and 500,000 sucres of that part of the llquor tax belonging to the treasury. 
(b) And ail custom house revenues immediately subject to the "gravamenes" i 
which they bear up to the présent time. It was provided that the certiflcates 
were to be received at par for principal and interest in the custom houses of 
Ecuador in payment of the export duties (50 per cent, of the export duties, 
including ail recharges) from June 1, 1911, and the custom house collectors 
were forbidden to take money in payment of such duties. Speyer & Co. were 
to designate the bank or agents to sell thé certiflcates. 

The treasury certiflcates were not actually sold to exporters, as contemplated 
in the contract, but were, at the request of the government of Ecuador, de- 
posited to the crédit of Speyer & Co. with the Bank of Ecuador, where, by 
order of the government, the moneys from the export duties and from the 
liquor tax designated to retire the certiflcates were also from time to time, 
as they were collected, deposlted to the crédit of Speyer & Co., and thereupon 
to the extent of such crédits the certiflcates were surreudered to the govern- 
ment and by it eanceled and burned. The Speyer certiflcates were paid in full ; 
Speyer & Co. receiving in payment the sum of $1,559,485.59. AU the coupons 
on the raîlway bonds falling due up to and including July 2, 1912, hâve been 
paid, but those falling due on the flrst mortgage bonds siuce then remain un- 
paid. 

The complainant insists that the contracts and the mortgage upon which 
his rights re.st eonstitute a spécial law of Ecuador, and that such a law takes 
precedence over the Civil Code, and créâtes a deflnite lien or charge upon the 
customs revenues, which is enforceable against third parties, who take 
with notice of the existence of such a lien, and that Speyer & Co. had such 
notice. The défendant Speyer & Co. assert that no lien upon the customs reve- 
nues was created in favor of the bondholders or their trustée. The theory of 
the bondholders is that the custom house revenues, including export as well 

' The Spanish word used in the original is "gravamenes," which respondents clalm 
means in English "charges," and the appellant asserts ineans "liens." 
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as iinport dutios, were specially assigned to thein prior to the Speyer contracta 
and in answer to thelr protest Speyer & Co. agreed that they would deposlt 
and liold In a separate account any nioneys recelved by them from custonis 
duties, and would uot withdraw thèse nioneys without 30 days' notice in 
writing. This notice was glven on Oetolier 15, 1915. 

Thereupon complainant began this suit, and obtalned an ex parte order to 
sliow cause wliy Speyer & Co. sliould not lie restrained from distributing the 
moneys pendlng the suit, with a temporary stay. A final decree has been 
entered in the District Court, disniissing tlie bill of complaiut upon the merits, 
and vacating the injunction pendente lite obtaincd ex parte by complainant. 

Masten & Nichols, of New York City (E. Henry Lacombe, Arthur 
H. Masten, and H. Barstow Farr, ail of New York City, of counse!), 
for appellant. 

Cadwalader, Wickersham & Taft, of New York City (Henry W. 
Taft and George Coggill, hoth of New York City, of counsel), for re- 
spondent Speyer & Co. 

Patterson, F.agle, Greenough & Day, of New York City (C. D. Fran- 
cis, of New York City, of counsel), for respondent United States Mort- 
gage & Trust Co. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

ROGERS. Circuit Judge (after stating the facts as ahove). The 
contention of the complainant is : That the repuhlic of Ecuador in- 
tended that the customs revenues shoidd be an eiïective security for 
the railway bonds some of which the complainant holds ; that thèse 
revenues were constituted such security by a spécial law of Ecuador 
which must be so construed as to make the security efifective : that 
the technical rules of the Civil Code of that country regarding mort- 
gage, pledge, or guaranty are inapplicable, having been superseded by 
the spécial law: that the customs revenues, .thus impressed with a 
charge in complainant's favor, hâve been traced into the hands of the 
défendant Speyer & Co., who took with full knowledge of the bond- 
holders' claim thereto ; and that under the circumstances the com- 
plainant is entitled to an équitable lien on the fund under well-settled 
principles of equity. He further contends that he is entitled to en- 
force in this coui"t the lien he claims, irrespective of whether or not 
there was a valid charge or lien recognized under the law of Ecuador, 
for the reason that, the parties having agreed that the customs revenues 
should be a security for the bonds, this court, having jurisdiction of 
the parties and the fund, can enforce such agreement. In other words, 
the gravamen of the claim which the complainant asserts is that Ecua- 
dor violated his rights under the law of that country by performing 
its contract with the défendant Speyer & Co., by repaying the loan 
out of the customs revenues, instead of discharging its obligation to 
the bondholders on its guaranty of the bonds, which it is asserted had 
been given a prior lien on such revenues. The cause of action is thus 
based upon a claim that moneys which should hâve been paid to the 
bondholders bave been wrongf ully paid by the government of Ecuador 
to the défendant Speyer & Co. 
•250 F.— 21 
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It cannot be denied that the moneys which complainant seeks to 
reach the défendant Speyer & Co. received under a contract executed 
in Ecuador, on behalf of its govemment, and tliat money so paid was 
collected in Ecuador by its government from export duties and liquor 
taxes, and was paid over by its oiifîcials by depositing the same in the 
Banco del Ecuador to the crédit of Speyer & Co. So that the question 
which this court has to pass upon is whether it is within its jurisdic- 
tion to détermine whether the government of Ecuador paid to Speyer 
& Co. money which it had set aside as a security for the payment of 
the holders of the first mortgage bonds of the Guayaquil & Quito Rail- 
way Company, or in respect to which it had created a hen in their 
favor. If it is within the court's jurisdiction to consider this ques- 
tion, then it will be necessary to pass upon a number of other ques- 
tions necessarily involved; but, if the jurisdiction does not exist, we 
need not inquire further. 

From what has been stated, it is évident that the title of Speyer & 
Co. to the money herein involved is derived from the government of 
Ecuador and that the court cannot grant the relief invoked without 
sitting in judgment upon the sovereign acts of that nation. This very 
clearly it is not within the province of the court to do. In Underhill 
V. Hernandez, 65 Fed. 577, 13 C. C. A. 51, 38 E. R. A. 405, decided 
in 1895, this court said that : 

"C'orrsiderations of comity, and of the hlgliest expedienoy, reqnire that the 
conduet of states, whother lu transactions with other states or wlth indivld- 
uals, their own oltizens or foreign eltlzens, should not be ealled in question by 
the légal tribnnals of another .iurisdlotlon. * * * It would be not only 
offensive and uiineeessary, but It would imperil * » * governments, and 
vex the peace of nations, to pernilt the sovereign acts or political transactions 
of states to be subjected to the exaniihation of the légal trlbunals of other 
states." 

And this the Suprême Court afHrmed in 168 U. S. 250, 18 Sup. Ct. 
83, 42 E. Ed. 456, where Chief Justice Fuller, writing for the court, 
said : 

"Bvery sovereign state Is bound to respect the independence of every 
other sovereign state, and the courts of one country will not slt in judginent 
on the acts of the government of another done within its own territory. Re- 
dress of grlevances by reason of such acts must be ohtained through the means 
open to be availed of by sovereign powers as between themselves." 

Thèse cases show that the plaintifïs' claim cannot be adjudicated in 
an American court, because to do so would make it necessary to pass 
on the right of the government of Ecuador tO' do what was done. And 
see American Banana Co. v. United Fruit Co. (C. C.) 160 Fed. 184, 
which was affirmed by this court in 166 Fed. 261, 92 C. C. A. 325, 
and by the Suprême Court in 213 U. S. 347, 29 Sup. Ct. 511, 53 E- 
Ed. 826, 16 Ann. Cas. 1047. 

The law in England is to the same efifect. In Webb's Pollock on 
Torts, p. 137, Sir Frederick Pollock states the rule as follows: 

"If we may generalize from the doctrine of our own courts, the resuit seems 
to be that an act done by the authority, préviens or subséquent, of the govern- 
ment of a sovereign state in the exercise of de facto sovereignty, is not ex- 
aminable at ail in the courts of justice of any other state. So far forth as it 
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affects persons not subject to the governmeiit, it is not examiiiaWe in the ordi- 
inary courts of that state itself. If and ro far as it affects tiie saine state it 
may be, and in England it is, examinable by tbe courts in their ordinary ju- 
risdiction." 

The law thus stated is fully supported by the English décisions. 
Duke of Brunswick v. King of Hanover, 2 H. L. Cases, 1 ; Secretary 
of State V. Kamachee, 13 Moore, Privy Council, 22 ; Buron v. Den- 
man, 2 Exe. 167 ; Dose v. Secretary of State, L. R. 19 Eq. 509. We 
take the principle to be incontrovertible in both countries that our 
courts, not only will not adjudicate upon the vahdity of the acts of a 
foreign nation performed in its sovereign capacity, but also that per- 
sons involved with such government in the performance of such acts 
cannot be subjected to a civil liability therefor. 

It is true the complainant asserts that bis right to recover against 
the défendants may be sustained without any adjudication as to Ihe 
legality of the acts of Ecuador; and in complainants' brief it is said 
that "it is not complainants who are attacking the validity of any gov- 
ernment acts of Ecuador." The justification for this statement the 
complainant no doubt finds in bis admission that the government of 
Ecuador did appellant no wrong in entering into the contract with 
the défendant Speyer & Co., because that contract was made subject 
to the prior rights of the bondholders, and not in disregard of them, 
and "in this form there is nothing unlawful per se in the Speyer con- 
tract." The statement that complainant is not assailing the legality 
or propriety of the acts of the government of Ecuador does not in ail 
respects accord with the facts ; for it is évident that the legality of the 
use by the government of the customs duties is necessarily involved 
in any décision that Speyer & Co. did not bave the right to receive the 
money, for if it was wrong for Speyer & Co. to receive it as against 
the complainant and the otber bondholders, it was wrong for the 
government to pay it. There can be no escape from the proposition 
that either the government of Ecuador wrongfully diverted from the 
bondholders the moneys paid to Speyer & Co., in which event the 
courts of the United States must disclaim any jurisdiction to adjudi- 
cate upon the matter, or such diversion of the revenues was lawful, in 
which event the complainant is without a cause of action. 

The United States Mortgage & Trust Company is a party défendant, 
and, it is alleged, was requested to bring an action to enforce the bond- 
holders' rights to the funds in suit and to prevent a distribution there- 
of, and refused to do so. This allégation it dénies, and it déclares that 
no request signed and exccuted in the manner provided for in the 
mortgage was ever presented. However that may be, it is very évident 
that the objection found fatal to the maintenance of the complainant's 
suit as against Speyer & Co. is equally fatal as against the United 
States Mortgage & Trust Company, as trustée. 

In arriving at the conclusion we bave reached, that the courts of this 
country are unable to adjudicate upon the complainant's claim, it is 
hardly necessary to say that this does not leave the complainant rem- 
ediless, if his rights bave in fact been violated. If the government of 
Ecuador bas violated his rights, it is within the province of another 
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department o£ the govemment of the United States to bring the mat- 
ter, if it deems justice so requires, to the attention of the government 
of Ecuador. 

Judgment aifirmed. 



OLSON V. CHICAGO, B. & Q. R. CO. et al. 

(Circuit Court of Appeals, Elgtith Circuit. Marcli 9, 1918.) 

No. 4830. 

1. Oabbiers ©=5218(10) — INJUBT TO IjIve Stock — Stipulation foe Notice — 

Construction. 

A provision in a live stock slilpping contract, that in case any loss or 
damage shall liave been sustained for whicli ttie carrier Is liable, demand 
or claim for such loss shall be made in writing withlu 10 days after un- 
loading the stock, includes ail loss and damage by injury or death of the 
animais en route, as well as at terminais. 

2. Cabriebs <S=>218(10) — Oabkiage of TjIve Stock — Oontracts — Construction. 

Where cattle Injured by exposure during the first part of their joumey 
were unloaded at a way station, and the shipper, having there disposed of 
the bulk of the animais, had the remainder transported under the original 
bills of lading to the destination named, but the cattle were not in.lured in 
the latter carriage the lO-day period after unloading within which notice 
of lo.tîs was required to be given by the bill of lading, runs from the time 
of unloading at the way station and transportation to the original 
destination did not estend the period. 

3. Caeeiebs ©=5218(3) — Carriage of Jjive Stock — Agreements. 

An agreement In a reduced rate contract for the shlpment of live stock 
reqnirlng notice of loss or damage to be given within 10 days after the 
animais should be unloaded, on penalty of waiver, is valid, belng fair, just, 
and reasonable. 

4. Oabeiees <S=32(2) — Agreements — Waiveb. 

Where a live stock shlpping contract for an Interstate shlpment at re- 
duced rate provlded that failure to glve notice of loss within 10 days 
after unloading should be a waiver of the same, and the contract or bill 
of lading had been duly filed with the Interstate Commerce Commission, 
a Connecting carrier is not authorized, in view of the act to regulate com- 
merce and the Carmack Amendment of the Hepbum Act (Act June 29, 
1906, c. 3591, § 7, pars. 11, 12, 34 Stat. 595 [Comp. St. 1916, §a 8i604a, 
8604aa]), to waive the requlrement, which was for the benefit of ail car- 
riers, by receivlng oral complalnts, for that would open opportunities to 
discriminations prohibited by the statutes ; It appearlng that the ini- 
tial carrier was prepared at a higher rate to transport the animais 
without such requlrement. 

6. Carriers <S=>2] 8(10)— Carriage of Live Stock — Loss — Notice. 

A telegram by a shipper to an offlcer of the rallroad company, notlfy- 
ing him that a shlpment of cattle would suffer incuries if précautions 
were not taken, is not notice of loss or damage, within the provisions of 
the bill of lading requiring written notice of the same within 10 days after 
unloading, under penalty of waiver. 

6. Oabriers <S=>218(10) — Carriage of Live Stock — Notice of Loss— Suffi- 

CIENCY. 

Where a live stock shlpping contract required written notice of loss or 
damage to be given within 10 days after unloading, under penalty of 
waiver, oral notice of loss, given to an agent at the point where the ani- 
mais were unloaded, although followed by investigation, cannot be deemed 
sufflclent, for that would be an abrogation of the contract. 

<g=For other cases see Bame topie & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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In Error to the District Court of the United States for the Southern 
District of lowa; Martin J. Wade, Judge. 

Action by Théodore Oison againsî the Chicago, Burhngton & Quincy 
Railroad Company and others. There was a judgment for défend- 
ants, and plaintiiï brings error. Affirmed. 

George H. Mayne, of Council Bluffs, lowa (Mayne & Green, of 
Council Bluiïs, lowa, on the brief), for plaintifï in error. 

George J. Mersereau, of Kansas City, Mo. (Thomas R. Morrow and 
John H. Lathrop, both of Kansas City, Mo., and John P. Organ, of 
Council Bluffs, lowa, on the brief), for défendant in error Atchison, 
T. & S. F. Ry. Co. 

George S. Wright, of Council Bluffs, lowa, for défendants in error 
Chicago, B. & Q. R. Co. and others. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

SANBORN, Circuit Judge. About April 20, 1913, the Southern 
Pacifie Company contracted with Théodore Oison to transport 30 
carloads of cattle at a lower rate on a declared valuation from Huachu- 
ca, Ariz., to Missoula, Mont. The cattle were dehvered to it on April 
20, 1913 ; they were carried over the railroad of the Southern Pacific 
Company to Deming, N. M., thence over the railroad of the Atchison, 
Topeka & Santa Fé Railroad Company to Denver, Colo., and thence 
over the railroad of the Chicago, Burlington & Quincy Railroad Com- 
pany to Billings, Mont., where they arrived and were unloaded on 
April 29, 1913, and where, on May 5th or 6th, Oison sold about 17 car- 
loads of them, paid the freight and charges thereon on May 17, 1913, 
and some days later shipped the remaining 11 carloads of the cattle on 
to Missoula. As the cattle approached Raton on the Atchison, Topeka 
& Santa Fé Railroad, where it was necessary to unload them for feed, 
rest, and water, the weather became cold and stormy, and some of the 
cattle became chilled or frozen, so that by the 7th of May foUowing 
about 90 of them had died. On April 23, 1913, as the train carrying 
the cattle was cHmbing up toward Raton, Oison telegraphed the su- 
perintendent of the Atchison, Topeka & Santa Fé Railroad Company 
thus: 

"Bad run ail the way from Albuquerque snow storm hère now impossible 
unload at Raton cattle will chill to death up to you and comjjany get cattle 
on feed I^a Junta." 

Before their arrivai at Raton, Mr. Scott, a freight transportation in- 
spector of the railroad company, came upon the train, stayed with it 
that night and the next day, and saw the condition of the cattle. Oison 
protested against unloading them at Raton, but Scott ordered them 
unloaded, fed, and watered in muddy pens, where several of them died 
that night. Oison told the agent of the railroad company at Billings, 
within 10 days after the damage to the cattle, that he should claim 
damages from the railroad company for the in jury they had sustained 
by the négligence of that company in transporting them. By the live 
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stock shipping contracts and bills of lading of the Southern Company, 
under which thèse cattle were transported, Oison agreed: 

"That in case any loss or damage sliall hâve been sustaiued for whicb flrst 
party [the Southern Company] Is liable, demand or elaini for sueh loss or 
damage will be made by second party [Oison] on the freight claim agent of 
first party in writing, within ten days after unloading of the live stock, and 
that in event of faiiure so to do, ail olaims for loss or damage in the premises 
are hereby expressly waived, released, and made vold." 

On May 17, 1913, the attorneys for Mr. Oison wrote and mailed at 
Council Bluffs, lowa, a letter addressed tO' gênerai claim agent of the 
Atchison, Topeka & Santa Fé Railway Company, at Chicago, 111., in 
which they made a claim and demand upon the company, on behalf of 
Mr. Oison, for damages on account of its négligence in the transporta- 
tion of the 30 cars of cattle. In August, 1913, they brought this action- 
for thèse damages against the Southern Pacific Railroad Company, the 
Atchison, Topeka & Santa Fé Railway Company, and the Chicago,, 
Burlington & Quincy Railroad Company. The companies def ended on 
the ground that no claim or demand for the damages was made in writ- 
ing within 10 days after the unloading of the cattle, and on the ground 
that the damages, if any, resulted from the fact that the cattle were too 
weak and unfit for shipping. During the course of the trial the court 
excluded évidence of the oral notice of Olson's claim for damages giv- 
en to the agent at Billings within 10 days after the unloading, held that 
the 10 days' time for the giving of the written notice ran from the un- 
loading at Billings on April 29, 1913, that the notice of May 17, 1913, 
was too late, and upon that ground directed a verdict for the défend- 
ants at the close of the plaintiff's évidence. Thèse rulings are assigned 
as error. 

[1] It is contended that thèse décisions of the court below were er- 
roneous : (a) Because no written notice was required by the terms of 
the contract of injury or damage resulting from the death of the cat- 
tle that died at Billings and before the cars arrived at that town ; and 
(b) because the time for the giving of the notice did not begin to run 
until the cattle in the 11 cars which finally went to Missoula were un- 
loaded there some days after May 7, 1913. But the contract clearly 
required the written notice of "any loss or damage * * * for 
which first party is liable," and this included ail loss and damage by 
injury or death en route as well as at terminais. 

[2] At the close of the plaintiff's case there was no évidence that any 
cattle which finally reached Missoula were in any way injured by the 
négligence of the défendants. Ail the damage of which there was any 
évidence was to the cattle that had died at Billings, those that had died 
before they reached there, and those that were sold at Billings. AU the 
living cattle were unloaded at Billings on April 29, 1913. By the night 
of May 6, 1913, Oison had advertised and sold ail the cattle that had 
not died, except 11 carloads. He had thus sold about 17 carloads. On 
May 7, 1913, he paid the railway company for the feed and transpor- 
tation of thèse 17 carloads of cattle, and some days later he loa:ded the 
remaining cattle, to which no évidence of damage was offered, into 11 
cars and shipped them on to Missoula under the original bills of lad- 
ing. As ail the damage claimed was to the cattle that were unloaded 
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and sold at Billings, to those that died there, and to those that died be- 
fore the train reached there, there was no error in the décision of the 
court below that the time for the giving of the notice commenced to 
run from the unloading at BiUings on April 29th, and that the notice 
of May 17th was too late. The plaintiff could not extend indefinitely 
the time for giving notice of his claim for damages that were complète 
to cattle whose transportation had ceased, by holding a few carloads 
of cattle that were not injured at a way station as long as he chose 
and then shipping them to their original destination. Any other ruling 
would open the door wide to that discrimination between shippers 
against which the act to regulate commerce was expressly leveled. It 
would permit a railroad company to allow a favored shipper to wait 
80 long before he gave his notice that it might be impossible for the 
company to ascertain his damages, while the company might require 
other shippers to give prompt and timely notices. Moreover, the 
through bill of lading, and the contract it contains, bound ail the car- 
riers over whose railroads the shipment passed, and such a practice 
would allow any one of the companies bound by it to enlarge and ex- 
tend the liabihties of ail the others far beyond the terms of the written 
contract. 

[3-8] Counsel argue that the telegram of April 23, 1913, sent before 
the damages were sustained, and the knowledge of Mr. Scott, the 
freight transportation agent of the Atchison, Topeka & Santa Fé Rail- 
way Company, who was présent at Raton the night the cattle arrived 
there and the next morning, and saw their condition and the in jury 
then inflicted upon them, the oral notice of his claim for damage which 
Qlson gave to Mitchell, the agent of the company at Billings, within 10 
days after April 29, 1913, and the fact that the company received the 
written notice of May 17, 1913, acknowledged its receipt, and proceed- 
ed to investigate the claim for damages, waived and rendered futile 
the provision of the contract that the shipper should give written no- 
tice of his claim and demand within 10 days after the unloading of the 
cattle, and that in case of the failure to give such notice ail claims for 
loss and damage in the premises were waived, released, and made void. 

But this was an Interstate shipment under an interstate contract, and 
the shipment and the contract are alike subject to and are governed by 
the act to regulate commerce (24 Stat. 379, 380, §§ 2, 3, 6 [U. S. 
Comp. St. 1916, §§ 8563, 8564, 8565, 8569]), the Carmack Amend- 
ment of the Hepburn Act of June 29, 1906 (34 Stat. 584, 595, c. 3591 
[Comp. St. 1916, §§ 8604a, 8604aa]), and the principles and rules for 
the construction and application of thèse acts and of such contracts as 
that herein, which hâve been established by the fédéral courts (Adams 
Express Co. v. Croninger, 226 U. S. 491, 505, 506, 509, 33 Sup. Ct. 
148, 57 L. Ed. 314, 44 L. R. A. [N. S.] 257; Southern Railway Co. v. 
Prescott, 240 U. S. 632, 639, 640, 36 Sup. Ct. 469, 60 L. Ed. 836). The 
contract for notice of the claim or demand in writing within 10 days 
after the unloading was fair, just, and reasonable. That agreement, 
made by Oison with the Southern Company, the initial carrier, bound 
that company, the Atchison, Topeka & Santa Fé Railway Company, 
and the Chicago, Burlington & Quincy Railroad Company under the 
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provisions of Act June 29, 1906, 34 Stat. 595, and each of said com- 
panies was protected by and had the right to rely upon the terms of 
that contract. The parties to this action stipulated at the trial that at 
the time this contract was made and this shipment moved the Southern 
Pacific Railway Company had in force a duly established tariff carry- 
ing separate and distinct rates, one a higher and the other a lower rate 
the latter of which was applicable when a shipment moved as this one 
did under the contract which was made between thèse parties limiting 
the common-law liability of the railway company. In view of the re- 
peated and persistent prohibition by the acts of Congress of ail imjust 
and unreasonable discrimination, the prohibition of the giving of un- 
due or unreasonable préférences, and of the granting, directly or indi- 
rectly, ôf any rebate, drawback, or other device or favor, whereby a 
greater or less compensation for any service shall be paid by one per- 
son than is paid by another similarly situated for a like service, of the 
légal presumption that the Southern Pacific Railway Company was 
making this contract regarding notice with ail shippers contracting for 
the lower rate, in view of the relations between shippers and ail the 
railroads over which freight moves under such a contract, and of the 
opportunity and invitation to discrimination and préférence which a 
décision that any one of the carriers bound by such a contract may 
waive the written notice of demand and damage by receiving an oral 
notice, or by conversation with a claimant, or by investigating the 
claim, would présent, the conclusion is that the évidence of the oral 
notice was incompétent, and that the Southern Company did not waive 
its contract for the written notice. St. Louis, Iron Mountain & South- 
ern Ry. Co. V. Starbird, 243 U. S. 592, 606. 607, Z7 Sup. Ct. 462, 61 L. 
Ed. 917. In Phillips v. Grand Trunk Railway, 236 U. S. 662, 667, 35 
Sup. Ct. 444, 446 (59 L. Ed. 774), the Suprême Court said : 

"To permit a railroad company to plead the statute of limitations as 
against some and to waive it as against others would be to prêter some and 
discriminate against others in violation of the terms of the Commerce Act 
which forbids ail devices by which such results may be accomplished." 

Moreover, the telegram of April 23, 1913, was sent and received 
before the damage was inflicted. The knowledge of the situation of 
the cattle on that day and night and on the next day by Mr. Scott was 
by no means the équivalent of a notice by the shipper of his claim for 
damages. The extent of the damage was probably not then known, 
nor was it known that Oison would claim any damages, nor could any 
one perceive what part of the damages, if any, was chargeable to the 
railroad company. To hold that the oral notice to Mitchell at Billings 
was suflficient would be to abrogate the express terms of the contract 
which the parties voluntarily made. Chesapeake & Ohio R. Co. v. Mc- 
Laughlin, 242 U. S. 142, 37 Sup. Ct. 40, 61 L. Ed. 207 ; Clegg v. St. 
Louis & S. F. R. Co., 203 Fed. 971, 97i, 122 C. C. A. 273; Kidwell v. 
Oregon Short Line R. Co., 208 Fed. 1, 3, 125 C. C. A. 313. 

The resuit is that there was no error in the trial of this case, and 
the judgment below must be affirmed. 

It is so ordered. 
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UKITED STATES & MEXICAN TRUST CO. v. UNITED STATES & 
MEXICAN TRUST CO., as Trustée, et al. 

WATSON et al. v. SAME. 

(Circuit Court of Appeals, Eiglith Clrtuit. Aprll 3, 1918.) 

Nos. 4955, 1956. 

1. Raii.roads ®=3i95(n) — POBECLOSURE Sale — Dei'osit of Bokds by Purchas- 

ING COMMITTEE. 

A holder of railroad bonds, wlio deposited tlioui subject to the orders 
of a reorgaiilzavion cDinruittee pending foreclosure proeei'diugs, held not 
entitled to withclraw them aftcr tlie suit liad gone to decrce, the property 
had Iteen sold ;ind bought by tlie commlttec, and tlie bonds had been de- 
posited with tlie court to be used in making paynient o£ the purchase 
priée. 

2. Railuoads i©=»19ri(l) — Reorganization Turough Fobeclobure Teoceed- 

ixtîs — PowERs or Court. 

It is much the better practice for a railroad reorganiKatlon committee 
to formnlate its jilan of reoi'ganisîadon before final decree and sale of the 
property, thnt the bondholders may know, while a ohoice niiglit be of 
value, how tliey would fare by accepting or rejecting it, and while the 
court in charge of the case may hear objections of those dissenting, and 
afford thcm such relief as equity may raïuire, which it lias the power 
to do. 

3. Railroads (S=yl6[t — Mortoaoes — Dutt of Trustée. 

The trustée in a railroad mortgage owes the duty of giving its Personal 
service to the bondholders as a class, withr)ut partiality or discrimination; 
and in the absence of provision therefor in the inortgage it is a breach of 
such duty to permit a committee not representing ail the bondholders to 
control foroclosure proceedings and sélect counsol for the trustée. 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas ; John C. PoUock, Judge. 

Suit in equity by the United States & Âlexican Trust Company, Trus- 
tée, and others, against the Kansas City, Mexico & Orient Railway 
Company and others. The United States & i'Iexican Trust Company, 
petitioner and intervener, and Mary E. Watson and others, interven- 
ers, separately appeal from certain orders of the District Court. Mod- 
ified on appeal of Trust Company, and otherwise affirmed. 

John G. Park and John H. Atvvood, both of Kansas City, Mo., for 
appellants. 

Dudley W. Eaton and Charles W. German, both of Kansas City_, 
Mo. (Jdyden J. Eaton, of Kansas City, Mo., on the brief), for appellee 
Kansas City, M. & O. R. Co. 

Before HOOK, CARLAND, and STONE, Circuit Judges. 

HOOK, Circuit Judge. This is an appeal in a railroad foreclosure 
suit from two orders, one of which denied the trustée in the mortgage 
the right to substitute counsel of its own sélection for those it had al- 
lowed a bondholders' committee to name, and the other denied the 
application of certain bondholders to withdraw their bonds from the 
custody of the clerk of the court, where they had been deposited as 

Ê=Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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part payment for the railroad sold under the decree of foreclosure. 
Only enough of the voluminous history of the litigation will be stated to 
disclose the questions presented to us. 

The Kansas City, Mexico & Orient Raiiway Company was organ- 
ized to construct and acquire a railroad from Kansas City, Mo., to the 
Gulf of Cahfornia, in the United States of Mexico, a distance of about 
1,600 miles. On February 1, 1901, it executed a mortgage to the Unit- 
ed States & Mexican Trust Company, as trustée, to secure its first 
mortgage bonds to be issued from time to time as the railroad was com- 
pleted or acquired. By March 7, 1912, it had by direct and indirect 
ownership in Kansas, Oklahoma, Texas, and Mexico 859 miles of 
main line railroad and 102 miles of yard and terminal tracks, and had 
issued bonds aggregating $24,538,000. At that time the raiiway Com- 
pany had become insolvent, the trust company and some other creditors 
filed a creditors' bill, and receivers were appointed by the trial court. 
About that time certain men organized themselves into a committee, 
and on March 12, 1912, promulgated a "bondholders' deposit agree- 
ment," wherein they invited the bondholders of the raiiway com- 
pany to deposit their holdings with designated financial institu- 
tions, to be held subject to the control of the committee who there- 
by undertook to reorganize the railroad. Under this deposit agree- 
ment the powers of the committee over the bonds deposited were 
as broad as language could make them, restrained only by the essen- 
tial relation of trust to the depositing bondholders and the principles 
of law applicable thereto. The amount of bonds deposited under 
the agreement is variously shown as having been from $20,343,848 to 
$20,999,121. The deposit agreement contemplated that the com- 
mittee should adopt and publish a plan or plans of reorganization. 
It provided that a plan proposed might be defeated by the dissent 
of the holders of 30 per cent, of the amount of the deposited bonds 
and that, if so defeated, the committee might try again ; but if, with- 
in 2 years, the committee did not do so, or did not put forth another 
plan that became effective, any bondholder might within 30 days there- 
after withdraw from the agreement. On March 19, 1912, the board 
of directors of the trust company adopted a resolution that it desired 
to remain and continue as trustée under the mortgage, and to that end 
it proposed to the committee to conduct its trust in a manner satisfac- 
tory to them in ail things, and to allow the committee to appoint its 
agents or counsel to represent it in ail litigation. This action was 
doubtless due to provisions of the mortgage that three-fourths in in- 
terest of the bondholders might remove the trustée and appoint an- 
other, and to the fact that the committee had, or would probably hâve, 
control of that proportion of the bonds. Later a bill for the foreclo- 
sure of the mortgage was filed by counsel for the trust company as 
trustée. The attention of the trust company was called to its resolu- 
tion of March 12th, with the resuit that its counsel withdrew from 
the case and counsel named by the committee were substituted by 
order of the court. February 2, 1914, a decree of foreclosure was en- 
tered. On July 6, 1914, a spécial master sold the railroad for $6,000,- 
000, through a purchasing committee, to the Kansas City, Mexico & 
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Orient Railroad Company, which the committee caused to be organ- 
ized that day iinder the laws of Kansas. July 6, 1914, the sale was 
confirmed, deeds were executed, and the railroad was turned over to 
the new company. It may be noted hère that no plan of reorganization 
had yet been proposed by the committee. 

On July 7, 1914, the new railroad company applied to the Public 
Utilities Commission of Kansas for authority to issue $31,000,000 of 
mortgage bonds and $20,000,000 of common stock, representing that 
it had acquired the property of the old company f rom the purchasers at 
foreclosure sale, and that the new "bonds and stock were to be issued 
in payment of the purchase price and to be immediately pledged to 
secure an issue of $6,000,000 of gold notes of the [new] company." 
The estimated value of the railroad property was alleged to be $25,- 
000,000. July 15, 1914, the Commission found the statements in the 
application to be true, and authorized the issue of the new bonds and 
stock to the amounts named, only, however, for the purpose of pledge 
as security for the $6,000,000 of gold notes of the new company, and 
the Commission provided that when those notes were paid, and the 
pledged securities were released, the latter should not be used for any 
other purpose without its further order. The new company issued 
$6,000,000 of two-year 6 per cent, gold notes, and also the $31,000,000 
of bonds and $20,000,000 of stock authorized by the Commission. The 
bonds and stock, except a few directors' qualifying shares of the lat- 
ter, were deposited as security for the gold notes under a collatéral 
trust indenture dated July 15, 1914. The eflfect of this was to secure 
the gold notes by a first lien upon the entire railroad property. Of 
thèse gold notes $5,640,200 were issued and sold "largely to the hold- 
ers of bonds of the old company." At the hearing before us it was 
stated by counsel for the appellees that an opportunity to subscribe for 
the notes was given ail the old bondholders ; but the f act does not 
appear in the record. It was evidently the intention of the commit- 
tee who directed ail the transactions to use the proceeds of the notes, 
or as much thereof as might be needed, to perfect the purchase of the 
railroad for the new company at the foreclosure sale. In the matter 
of the purchase there were also delivered to the spécial master certifi- 
cates f rom the depositaries under the "bondholders' deposit agreement" 
that they held subject to his order $20,343,848 of bonds of the old 
company. That amount included the bonds of the appellants. Novem- 
ber 12, 1915, the new railroad company filed in court a report of its 
payments or disposition of the purchase price at the foreclosure sale. 
The report showed several printed pages of items paid, some of which, 
like receivers' certificates, receivers' notes, etc., were manifestly su- 
perior to the old mortgage bonds, and many others appeared on their 
face to be of a character that might be se superior. It also contained 
a statement of undisposed interventions and claims to priority, in 
large amount. The trial court af terwards allowed but part of the items, 
reported as paid, as a crédit on the purchase price. Référence will 
presently be made to its order on that subject. 

On December 8, 1915, the committee promulgated a plan of reor- 
ganization. The estimated cash requirements were $15,003,600. This 
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was to be raised in part by the payment by the bondholders of $600 on 
each $1,000 bond deposited with the committee, for vvhich payment 
they were to receive a new mortgage bond for the amount paid, also 
$1,000 of preferred stock, and a Hke amount of common stock of the 
new railroad company; the stocks of both kinds to be held in a voting 
trust. The stock and bonds already issued under the authority of the 
Commission and pledged for the gold notes were to be replaced by the 
new issues of the railroad company upon the retirement of the notes. 
Application was made February 8, 1916, by the new company to the 
Public Utilities Commission for authority to issue stocks and bonds 
as contemplated by the plan. It recited an actual cash investment in 
the railroad of $28,159,258. The application does not appear to hâve 
been acted upon. The plan of reorganization failed of adoption by 
the oIH bondholders and no other plan was proposed by the committee. 

On July 1, 1916, the trial court allowed as a crédit upon the purchase 
price of $6,000,000 at the foreclosure sale only items of receivers' cer- 
tificates and receivers' other obligations aggregating $2,850,087.15, and 
ordered the purchaser (the new company) to pay the balance of $3,149,- 
912.85 into court by October 9, 1916. It also ordered that, if the bal- 
ance should be credited upon the old outstanding mortgage bonds, the 
bonds should be produced in court at that time, so that the crédit might 
be indorsed. Before this order was complied with the trust company, 
as trustée, demanded of the committee the right to substitute counsel 
of its own sélection in the foreclosure suit, and it and the other appel- 
lants also demanded the return of their bonds for failure of the com- 
mittee to comply with the deposit agreement. FaiHng in both endeav- 
ors, they applied to the trial court by motion and pétitions in the fore- 
closure suit for the relief, and also to prevent the application of their 
bonds on the purchase price of the railroad. The court sustained the 
motion for substitution of counsel, so far as concerned bonds owned 
by the trust company or held by it as trustée for others, but denied 
it as to its trusteeship in the mortgage and its représentation by counsel 
in the foreclosure suit. With some exceptions not material hère, the 
court denied the pétitions for the withdrawal of the appellants' bonds, 
and ordered that they be applied, with the others, on the purchase of 
the railroad. Thèse two orders are the subject of the présent appeals. 

The new railroad company, being furnished therewith by the com- 
mittee, delivered the bonds deposited with the latter under the deposit 
agreement, including those of the appellants, to the clerk of the court 
for crédit of the due percentage of the purchase price of the railroad 
at the foreclosure sale, Except what may be imported by this crédit, 
the bondholders of the old company hâve never received anything on 
their investment. Neither the committee nor the individual members 
are parties to this litigation, nor do they appear to hâve submitted 
themselves to the jurisdiction of the trial court. It appeared at the 
hearing before us that they had practically abandoned ail efforts at re- 
organization ; also that the new company had defaulted on its gold 
notes, that a suit was pending for the foreclosure of the collatéral 
trust indenture securing the notes, and that appellants and other old 
bondholders, except those owning the notes, were in danger of losing 
ail interest in the railroad. 
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[1] We perceive no defect in the title of the new company to the 
railroad property. The foreclosure proceedings in the trial court and 
the organization and constitution of tliat company as a purchaser ap- 
pear regular. Further, the case had proceeded so far without with- 
drawal or effort to withdraw appellants' bonds from the committee, 
and without objection or remonstrance against what was being donc, 
that, under the terms of the deposit agreement, the bonds became irre- 
trievably subject to use on the purchase price. They had been volun- 
tarily committed to that purpose, among others, by the appellants, and 
the condition or emergency had arisen. It would not hâve been équita- 
ble to other bondholders to hâve allowed them to withdraw at the last 
moment ; and, though an attack upon the gold notes of the new com- 
pany and the lien securing them would require the présence of the 
trustée in the collatéral trust indenture, we think we should also say 
that we see no flaw in them. It was contended at the hearing that the 
committee controlled the disbursement of the proceeds of the notes 
and had improperly used part of them. That could only be considered 
in a case to which the committee were parties. We do not, however, 
think any inference on the subject necessarily arises from the court's 
order confining the new company 's crédits on the purchase price of the 
railroad to the payments of receivers' certiiicates and obligations. For 
example, no just complaint could be made by the bondholders of pay- 
ments by the committee from the proceeds of the notes, of claims that 
were in fact superior in equity to the lien of the old bonds though not 
then formally allowed as such by the court. The rights of the bond- 
holders would not be clear until such claims were discharged, and it 
was entirely proper for the committee or the new company to dis- 
charge them with any available funds raised on the property. 

[2] It is much the better practice for a reorganization committee to 
formulate their plan for reorganization before the final decree and 
sale. That course enables the security holders to know, while a choice 
might be of value, how they would fare by accepting or rejecting it, 
and it gives the court in charge of the case an opportunity to hear the 
objections of those dissenting, and to afford them such relief as equity 
may require. It is no longer the rule that a court has nothing to do 
with the reorganization of a railroad that is to be consummated 
through its judicial processes, or that it is powerless to prevent injus- 
tice. The failure to observe that course in the case hère, the absence 
of a definite project, may well hâve deterred bondholders from agree- 
ing to subscribe for the gold notes, which, it is said, are now in process 
of enforcement. But, however this may ail be, the power conferred 
upon the committee was broad enough to cover what they did. 

As matters now stand, the title to the railroad is vested in the new 
company. The exécution and pledge by that company of its bonds 
and stock under the order of the Public Utilities Commission is in ef- 
fect a mortgage of the railroad to secure the $6,000,000 of gold notes, 
or such of them as hâve been issued and sold. When the gold notes 
hâve been discharged, the pledged provisional securities become with- 
out office or function, save upon the further order of the Commission. 
The owners of the bonds of the old company, who deposited their hold- 
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ings with the committee, or of the certificates of deposit issued there- 
on, are in equity the owners of the railroad, subject to the gold notes 
and to such claims as may be adjudged prior or superior in lien or equi- 
ty. The relinquishment of the bonds by the committee, and the fact, 
if it be one, that they hâve abandoned the effort at reorganization, leave 
the field free for the owners to make further attempts to save their 
equity, and to invoke the assistance of the trial court to that end. That 
the bonds are held by the clerk of the court is not an obstacle ; their 
équitable interest is unconfined. 

[3] The trust company surrendered its right to sélect its own coun- 
sel to represent it in the foreclosure suit, in order that it might retain 
its position as trustée and receive the compensation thereof. It should 
not hâve done so. The trustée in such a mortgage, except where other- 
wise expressly provided in the plainest terms, is the représentative of 
ail the bondholders, regardless of their assent or dissent in matters of 
reorganization, and the foreclosure suit Should be conducted by it im- 
partially for the benefit of ail. As was said in Commonwealth v. Rail- 
road, 122 Pa. 306, 320, 15 Atl. 448, 450 (1 L. R. A. 225) : 

"The bonded debt is a unit, so far as his duties and powers are concerned. 
He niust regard tlie bondholders as a class, and not as indlviduals. He cannot 
permit, and, if so want.ing in fldelity to his trust as to be willing, the courts 
will not permit, the least discrimination between members of the same créditer 
class." 

The foreclosure suit was otherwise conducted in the regular way, 
the rights of the bondholders were not prejudiced, and the title of the 
new company is valid. But, whatever other powers or duties remain 
for the trust company as trustée, whether in the foreclosure suit or else- 
where, it should be left free to exercise or perform through agents or 
counsel of its own sélection. The order, upon the motion of the trust 
company for substitution of its counsel as trustée, is modified, by sus- 
taining it, excepting that the right to attack the mortgage foreclosure 
and sale is denied, and, as so modified, the order is affirmed. The or- 
der denying appellants' pétitions for the withdrawal of their bonds, 
and directing their application on the purchase priée at the foreclosure 
sale, is affirmed. 



UNITED STATES r. MINNEAP(3LIS, ST. P. & S. S. M. RY. CO. 

(Circuit Court of Appeals, Eighth Circuit. March 11, 1918.) 

No. 4900. 

1. Masteb and Sekvant iS=al.S — Hotjrs of Service Act — Pebiods of Kest. 

Two periods, one of 3 hours 7 minutes, and one of 2 hours 24 minutes, 
during which a telegraph operator in a railroad station, who lived in the 
building, was off duty, and during wliich it was his praetice to sleep, held 
substantial periods for rest, and not to be counted as periods of labor, under 
Hours of Service Act March 4, 1907, c. 2939, § 2, 34 Stat. 1416 (Comp. St 
1916, i 8678). 

2. Mastbb and Servant <g=>13— Hours of Service Act — Telegraph Opeea- 

TORS — Daytime Offices — ^"Operated Oni.ï During the Daytime." 

A railroad office, in which the regular hours of the telegraph operator, 
who is aiso station agent, are from 7 a. m. to 6 p. m. daily, with an inter- 



<g=:»Foc other cases see saœc toplc & KEY-NUMBEE in ail Key-Numbered Digests & Indexes 



UNITED STATES V. MINNE ABOLIS, ST. P. & S. 8. M. RY. CO. 383 

mission of an lioiir at noon for dinner, and in which lie is requlred to serve 
ordinarily from 30 to 40 minutes at 12:35 a. m. and from 30 to 40 minutes 
at 4:20 a. ra., in order to meet trains, but in whicli tlie aggregate of liis 
time on duty does not exceed 13 lioui-s in any 24-liour period, is an office 
"operated only Uuring the daytime," •witliin tlie meaniug of Hours of 
Service Act Mareh 4, 1007, c. 2939, § 2, 34 Stat. 1416 (Oomp. St. 1916, § 
8678). 

In Error to the District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 

Action by the United States against the MinneapoUs, St. Paul & 
Sault Ste. Marie Railway Company. Judgment for défendant, and the 
United States brings error. Affirmed. 

Alfred Jaques, U. S. Atty., of Duluth, Minn. (Philip J. Doherty, Sp. 
Asst, U. S. Atty., of Washington, D. C, on the brief), for the United 
States. 

R. V. Gleason, of Minneapolis, Minn. (Alfred H. Bright, of Minne- 
apolis, Minn., on the brief), for défendant in error. 

Before SANBORN, Circuit Judge, and TRIEBER and YOU- 
MANS, District Judges. 

SANBORN, Circuit Judge. The United States complained of the 
Minneapolis, St. Paul & Sault Ste. Marie Railway Company in five 
separate counts, that on five différent days it required and permitted 
its telegraph operator, M. W. Curtis, to be and remain on duty at Har- 
lis, in the state of Minnesota, more than 9 hours in a period of 24 
hours. The railway company answered that under the interprétation of 
the Hours of Service Act (34 Stat. 1415, 1416, § 2) made by the Inter- 
state Commerce Commission in conférence ruling No. 287-G, issued 
March 16, 1908, the station at Harlis was one operated only during the 
daytime, that Curtis was not required or permitted to be on duty at 
that station more than 13 hours in any 24-hour period, and there had, 
therefore, been no violation of the statute. The case was tried by the 
court on thèse admitted f acts : 

Harhs was a small station on defendant's railway, with not more 
than 15 familles tributary thereto within a radius of 3 or 4 miles. The 
station work was very light. Curtis was the station agent and tele- 
graph operator. Only four trains were scheduled to stop at that sta- 
tion daily, four other trains were scheduled to pass through, and there 
were occasional extra trains. Curtis' regular hours of daily service 
were from 7 a. m. to 6 p. m. with 1 hour ofï duty in the middle of the 
day for dinner. He lived in the station. In addition to his 10 hours of 
regular work above stated, he was required to meet passenger train 
No. 65 due at Harlis at 12 :54 a. m. and passenger train No. 64 due 
at Harlis at 4:40 a. m., and to be on hand 30^ minutes before each 
one of thèse trains was due to arrive. He was not called by the dis- 
patcher for thèse trains, but used an alarm clock. Pie was generally 
relieved from ail service after the departure of train No, 62, due to 
pass through Harlis at 5 :59 p. m., until time for him to get up to meet 
No. 65, due at Harlis at 12:54 a. m. After the departure of the lat- 
ter train it was his gênerai practice to go back to bed until time to get 
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up for train No. 64, due at Harlis at 4 :40 a. m., and af ter the depart- 
ure of that train to go to bed until time for his regular service at 7 
a. m. Taking one of the 24 hours in which a violation of the law 
is alleged as a sample of the five (for the service was not materially 
différent in any of the other 24-hour periods), he was on duty dur- 
ing the 24 hours commencing at 12 :35 a. m., May 19, 1916, from that 
time until 1:13 a. m., 38 minutes; he was at liberty from 1:13 a. 
m. until 4:20 a. m., 3 hours and 7 minutes; on duty from 4:20 a. m. 
until 4:51 a. m., 31 minutes; at liberty from 4:51 a. m. until 7:15 
a. m., 2 hours and 24 minutes; on duty from 7:15 a. m. until 12 noon, 
4 hours and 45 minutes ; at liberty from 12 noon until 12 :50 p. m., 
50 minutes; on duty from 12:50 p. m. until 6:20 p. m., 5 hours and 
30 minutes; at liberty from 6:20 p. m. until 12:35 a. m., 6 hours and 
15 minutes. He was on duty in the aggregate during the 24-hour pe- 
riod 11 hours and 24 minutes, and at liberty 12 hours and 36 minutes. 
The periods of relief or rest constituting thèse 12 hours and 36 minutes 
were respectively 3 hours and 7 minutes, 2 hours and 24 minutes, 50 
minutes for dinner, and 6 hours and 15 minutes. 

[ 1 ] Counsel for the government suggest that, if the first two periods 
are thought to be too short or too inopportune for rest and relief, 
the operator was on duty more than 13 hours. But thèse two periods 
came in the night, when the operator was in the station where he 
lived and slept, and it was his practice to pass them in bed. The court 
below found thèse periods to be times of substantial rest, and refused 
to count them as periods of labor or duty, and any other conclusion 
vi'ould be evidently unjust and irrational. 

The question whether Harlis was an office, place, or station "contin- 
uously operated night and day," to which the 9-hour limit applies, or 
"one operated only during the daytime," to which the 13-hour limit 
is applicable, under the true interprétation of the Hours of Service 
Act (34 Stat. 1416), remains. The pertinent part of the provision of 
that act, from which the answer to this question must be deduced, 
reads : 

"No operator [of the charactor of Mr. Curtisl shall be requlred or permltted 
to be or remain on duty for a longer period than nino hours in any twent,y- 
four hour period in ail towers, offices, places, and stations pontinuously oper- 
ated night and da.y, nor for a longer period than thirteen hours in ail towers, 
offices. )ilnces, and stations operated only duriug the daytime." Comp. St. 
1916, § 8678. 

Little reflection is required to convince that this statute may not be 
literally constrtied and enforced. It cannot be indispensable to the 
existence of a night and day office that it shall be continuously oper- 
ated every hour of the night and every hour of the day, nor can it be 
indispensable to the existence of the daytime office that it shall never 
be operated in the nighttime. An enforcement of the statute as it lit- 
erally reads would render its terms contradictory, would cause the 
daytime and the night and day time to overlap each other, and wotild 
make the enactment absurd and its enforcement impracticable. It must 
hâve a reasonable, sensible construction, one that will advance the 
remedy it provides, repress the wrong at which it was leveled, and 
efïect the intention of the Congress that enacted it. To this end the 
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facts of each case as it arises must be laid alongside the statute, and 
the office to which they relate must be assigned to the class to which, 
in the light of such an interprétation of the law, it belongs. 

It is plain that Congress intended by this act to place in the night 
and day class the offices which handled the heavier business and which 
frequently are served by several operators, for only where several op- 
erators serve would a nine-hour limit be practicable, and those which 
handled the lighter business and are ordinarily served by but one 
operator in the daytime class, for it permitted operators in the former 
class to serve but 9 hours, while it permitted those in the latter class 
to serve 13 hours in a 24-hour period. In the earlier part of the sec- 
tion, in which the provision of the statute under considération is found, 
every common carrier subject to the act is prohibited from requiring 
or permitting an employé to remain on duty continuously for more 
than 16 consécutive hours ; but it is the gênerai construction of this 
prohibition that an intermission of an hour or two in the continuity 
of the service and in the consécutive hours is negligible, and that the 
hours of such intermission must be counted as a part of the continu- 
ous service and of the consécutive hours thereof, where the employé 
has no suitable opportunity to rest during such intermissions. 

By the same mark the service of an operator in a daytime office for 
a short time, such as half an hour or an hour, a few times in the 
nighttime, when he has ample opportunity to rest and sleep notwith- 
standing, must be likewise negligible, and may not, under the rational, 
sensible, and true construction of the provision under considération, 
take bis office ont of the daytime class, notwithstanding the description 
of that class in the statute as "operated only during the daytime." 
Such was the original construction of this statute by the Interstate 
Commerce Commission in its conférence ruling No. 287, issued March 
16, 1908, for the guidance of the railroad companies. That Commis- 
sion said : 

"The Commission Interpréta tlie phrase 'continuously operated night and 
day' as iipplying to ail offices, places, and stations operated during a portion 
of the day and a portion of the niglit a total of more than 13 hours. The 
phrase 'operated only during the daytime' refers to stations which are oper- 
ated not to exceed 13 hours in a 24-hour period, and is not considered as 
meaning that the operator may be employed only in the daytime." 

This construction by the quasi judicial tribunal to which the inter- 
prétation and enforcement of this statute was expressly intrusted 
by the Congress is entitled to great weight, and should not be disre- 
garded or overturned without conclusive reasons. United States v. 
Moore, 95 U. S. 760, 763, 24 L- Ed. 588; Heath v. Wallace, 138 U. 
S. 573, 582, U Sup. Ct. 380, 34 L. Ed. 1063; United States v. Trans- 
Missouri Freight Association, 166 U. S. 290, 370, 17 Sup. Ct. 540, 41 
L. Ed. 1007. 

[2] The conclusion is that an office in which the telegraph operator's 
regular hours are from 7 a. m. to 6 p. m. daily, with an intermission 
of an hour at noon for dinner, and in which he is required to serve 
ordinarily from 30 to 40 minutes at 12 :35 a. m. and from 30 to 40 
minutes at 4 :20 a. m., in order to meet trains passing through his sta- 
250 F.~25 
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tion at those times, but in which the aggregate of his time on duty does 
not exceed 13 hours in any 24-hour period, is an office operated only 
during the daytime under the true construction of section 2 of the 
Hours of Service Act (34 Stat. 1416). 

Mr. Curtis served in such an office, he did not remain on duty longer 
than 13 hours in any 24-hour period in any of the cases before us for 
review, and the judgment below is affirmed. 



OMAHA & C. B. ST. RY. CO. v. MeKEEMAN. 
(Circuit Court of Appeals, Eighth Circuit. March. 8, 1918.) 

No. 5005. 

1. CABRIER8 'S=»320(l) — Action foe I.n'juby to Pas.sengek— Questions roit 

Jury. 

In an action by a passenfrer against a street railroad company to re- 
cover for a personal Injury received wlien tlie car in whlcli he was rldlng 
struck an automobile at a crosslng, the case held properly submitted to 
the jury, where there was évidence tending to sliow that the car was 
rnnning 25 or 30 miles an hour in a city, that it was equlpped with a 
hand brake only, and that It struck the automobile, which with its occu- 
pants weighed 3,700 pounds, with such force as to shove it along the 
pavement sidewise for lOO feet. 

2. Carriees <§=»315(1) — Action fdb Injury to Passengeb — Pleadinq and 

Proq]?. 

In an action to recover for an injury to a passenger in a street car, an 
allégation that the car was negllgently operated was sufflcient, in the 
absence of motion for more spécifie statement, to permit the introduction 
of évidence of excessive speed. 

3. Evidence <S=3492 — Opinion of Witnesses — Speed of Street Car. 

In an action to recover for an injury to a passenger In a street car 
when it struck an automobile at a crosslng, the admission in évidence of 
the opinions of witnesses as to the speed of the car at the time of colli- 
sion held within the discrétion of the court. 

4. Carriers iS=321(1) — Action for Injury to Passenger — Instructions. 

The charge of the court. In an action to recover for an injury to a 
passenger in a street car in collision with an automobile, held correct 
and sufflcient, and the refusai of f urther requested instructions not error. 

In Error to the District Court of the United States for the District 
of Nebraska ; Joseph W. Woodrough, Tudge. 

Action at law by Guy E. McKeeman against the Omaha & Council 
Bluffs Street Railway Company. Judgment for plaintiff, and défend- 
ant brings error. Affirmed. 

John Dee Webster, of Omaha, Neb. (William Ross King, of Omaha, 
Neb., on the brief), for plaintiff in error. 

Herman Aye, of Omaha, Neb. (B. H. Dunham, of Omaha, Neb., on 
the brief), for défendant in error. 

Before SANBORN, CAREAND, and STONE, Circuit Judges. 

CARLAND, Circuit Judge. [1] McKeeman, hereafter called 
"plaintiff," sued the railway company, hereafter called "défendant," 

<gx:aFor otter cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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to recover damages for personal injuries received by him while being 
carried as a passenger on one of the street cars of défendant. There 
was a verdict for plaintiff, and the case is hère on writ of error. The 
refusai of the trial court to direct a verdict for défendant is assigned aa 
error. It was alleged in plaintiff's complaint that, through the négli- 
gent opération of the car upon which plaintifï was riding, the car col- 
lided at the intersection of Benton and Harmony streets in the city of 
Council Bluffs, lowa, with an automobile, and as a resuit thereof plain- 
tifï was thrown from said car into the street and injured. We dismiss 
from considération the suggestion that plaintiff jumped from the car 
when there was no reason for so doing, as this question is foreclosed 
by the verdict of the jury upon conflicting évidence. It is further con- 
tended that a verdict should hâve been directed for the défendant 
because the évidence shows without dispute that the motorman did 
ail that he could to stop the street car after he had any reason to be- 
lieve that the automobile would be driven upon the track directly in 
front of the street car. Assuming but not deciding that such a state of 
the évidence would relieve the défendant of liability, as against a pas- 
senger on a street car, we proceed to examine the évidence. 

The plaintiff testified that he got upon the car from which he was 
thrown, at the intersection of Hyde avenue and Benton street; that 
the car proceeded south about three blocks to the place of the colli- 
sion ; that plaintiff was riding on the back platf orm ; that the platform 
was used for smoking; that passengers were not allowed to smoke in the 
car ; that plaintiff was smoking at the time he was riding upon the car ; 
that he stood about the center of the car with his back to the back of 
the vestibule, his elbows on the back window; that the speed of the 
car was from 25 to 30 miles an hour ; that the street car collided with 
a seven-passenger automobile ; that the .collision threw plaintiff from 
the car; that plaintiff saw the automobile before the accident; that 
the bell on the street car called his attention to the automobile coming ; 
that it was the impact of the collision which threw plaintiff from the 
back end of the platform; and that up until the time of the impact 
the street car did not decrease its speed at any time. 

On cross-examination the plaintiff testified that he saw the motor- 
man try to stop ; that the motorman commenced grinding the hand 
brake when he first saw the automobile ; that there was no air bralce ; 
that the car was about 120 feet from the point of collision when plain- 
tiff first saw the motorman put his brakes on ; that from the time the 
motorman put on the brakes to the time of the collision the motorman 
worked f rantically at the hand brake ; that he also during that time 
rang the bell; that the automobile was going 6 or 8 miles an hour; 
that both the automobile and car were moving at the time of the colli- 
sion. 

Fred Johnson, a witness for the plaintiff, testified that he saw the ac- 
cident; did not think the street car slackened its speed at ail before 
the accident ; that the street car was running at the same rate of speed 
at the time of the accident as it had been before. Joseph F. Perry, a 
witness for the plaintiff, testified that the street car was running 25 
miles per hour and did not check its speed from the first time the wit- 
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ness saw it until the collision. It also appeared in évidence that the 
combined weight of the automobile and occupants was about 3,700 
pounds ; that the car struck the automobile on the side and at the cen- 
ter of the same, and shoved it along the pavement a distance of 100 
feet. If the jurors believed the évidence quoted, and they were at lib- 
erty to do so, it was sufficient to sustain the verdict. No court would 
be authorized to déclare as a matter of law that a street car with a hand 
brake running at a speed of 25 to 30 miles per hour across a street 
crossing in the city of Council Bluffs with the resuit appearing in this 
case was not negligently operated, or that the motorman exercised the 
highest degree of care consistent with the practical opération of the 
car. 

[2] It is suggested that there was no allégation in the pétition re- 
lating to the speed of the car, but excessive speed is a part of the opéra- 
tion of the car, and that the car was negligently operated is alleged in 
the pétition. If the défendant wished a more particular spécification 
of the grounds of négligence, it had its remedy by a motion for a more 
spécifie statement. It is claimed that the cases of Cleveland City Ry. 
Co. V. Osborn, 66 Ohio St. 45, 63 N. E. 604, and Minneapolis Street 
Ry. Co. V. Odegaard, 182 Fed. 56, 104 C. C. A. 496, support the conten- 
tion of the défendant that a verdict ought to have been directed. In 
the Ohio case there was no évidence of négligence in the opération of 
the street car. The claim was that the motorman applied the brakes to 
the street car with too great a force causing a jolt or jar whicli threw 
plaintiff f rom the car. The court held that the conduct of the motor- 
man was not négligent under the circumstances. In the Odegaard Case, 
it was decided that the motorman was operating his car with ail due 
care as he approached and was crossing Fifth Avenue South in Min- 
neapolis, when the car was struck by an automobile. Neither of thèse 
cases rule the case at bar, and we are of the opinion that it was clearly 
a question for the jury as to whether the car was negligently operated 
or not under the évidence. 

At the trial the plaintifï thought it was material to introduce tes- 
timony as to the distance in feet at several points along Benton and 
Harmony streets at which an automobile and a street car would be 
visible to persons operating such vehicles respectively under the cir- 
cumstances detailed in the évidence. For this purpose the witness 
Cook was placed on the stand and gave testimony as to measure- 
ments made by him, showing the varions points along the two streets 
at which the occupants of the automobile and street car could have 
seen each other. It is claimed that it can be mathematically deter- 
mined from the testimony of Mr. Cook that one of his lines where he 
claimed the vision was unobstructed ran through a two-story brick 
house marked on the diagram which the witness used. The accuracy 
and reliability of the testimony of the witness was a legitimate sub- 
ject for argument before the jury, and it was for the jury to give 
such weight to the testimony as in their judgment it seemed to be en- 
titled. We see no error in the admission of the évidence o£ the wit- 
ness Cook. 
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[3] Mr. Keller, who was the driver of the automobile, when giving 
his testimony in chief was asked the question : "What do you estimate 
the speed" (of the car)? The witness answered: "My judgment is 
that it was going very fast, I should judge 35 miles an hour." This 
question was objected to by counsel for défendant as incompétent, 
and that there had been no foundation laid. The objection was over- 
ruled, and this ruling of the court is assigned as error. At the time this 
ruling was made, it was a fair inference that the witness had seen 
the car moving, as he was in charge of the automobile. Subsequently, 
however, on cross-examination the witness testified that he had not 
seen the car. When this fact appeared, counsel for the défendant 
moved that the testimony of the witness in regard to the speed of the 
car be stricken from the record. The court overruled this motion, but 
this ruling of the court is not assigned as error. Moreover, it did ap- 
pear from the testimony of Keller that he must hâve seen the street car 
because as he testified he was making an effort to turn his car so as 
to avoid a colhsion, but that the street car was going so fast that he 
could not make the turn. We think the estimate of the witness as to 
the speed of the car was properly left to the jury. 

This court, in United States Smelting Co. v. Parry, 166 Fed. 407, 
92 C. C. A. 159, in an opinion by Judge Van Devanter, now Justice 
Van Devanter, decided that a certain discrétion is accorded the trial 
judge in respect of the admission or rejection of expert and opinion 
testimony, and his décision admitting testimony of that character ought 
not to be disturbed unless it plainly appears that the testimony was not 
calculated to aid the jury in reaching a correct conclusion and was cal- 
culated to préjudice their minds. A large number of cases are cited in 
the case referred to in support of the rule stated. 

The admission of the following testimony by the witness Joseph 
F. Perry is assigned as error: 

"Q. IIow fast would you say this street car was ninnlng -wheu you first 
saw it? A. I should judge it was going 25 miles an hour." 

This question was objected to by counsel for défendant as incompé- 
tent, immaterial, and irrelevant, and no sufificient foundation laid. The 
principal objection to the question was that Perry was not basing his 
opinion entirely upon a conclusion as to the speed of the car formed 
at the instant he saw it, but in part npon reflection and measurements 
made afterwards. The witness testified that, when he first saw the 
street car, it was about 96 feet north of the middle of the intersection 
of Harmony and Benton streets. He also testified that he had observed 
railroad trains and street cars as to their speed and testified that he 
was able to give an opinion as to the speed of the street car. We do 
not think there was error in allowing the witness to answer the ques- 
tion, leaving the weight to be given the same to the jury after full 
cross-examination upon the subject. Lorenzen v. United Rys. Co., 249 
Mo. 182, 155 S. W. 30. 

[4] Assignment of error No. 10 complains of a charge given by the 
court to the jury defining the duty of the motorman. An examina- 
tion of the record does not show that this charge of the court was 
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excepted to, and therefore we may not consider it. A request to 
charge upon the subject of damages which was refused by the court 
is assigned as error. An examination of the charge as given by the 
court convinces that no error was committed in refusing to give the 
charge requested. 

The court was requested to charge the jury that the speed of the 
Street car was not the proximate cause of the accident complained 
of, and therefore the jury could not firîd the défendant company neg- 
Hgent on account of the speed at which the Street car was running. To 
hâve given this instruction would hâve been practically to hâve di- 
rected a verdict for the défendant, which was not permissible as we 
hâve shown. The court was requested to charge the jury that it was 
the duty of the défendant through its motorman to use reasonable care 
to avoid a colHsion with the automobile. This request did not cor- 
rectly state the duty of the motorman under the circumstances so far 
as a passenger on the car was concerned, and therefore was properly 
refused. 

We hâve carefully considered the other requests to charge and find 
no error in the refusai of the court to give the same, the jury being 
properly instructed by the court on its own motion as to the duty of 
those in charge of the automobile at the time in question. 

There being no error in the record, the judgment below is affirmed. 



THE NOETH AMERICAN UNION v. HAET. 

(Circuit Court of Appeals, Elghth Circuit. March 26, 1918.) 

No. 5015. 

1. Judgment <S=»683 — Peesons Concluded — Phivies in Estate. 

Where a fraternal beneflt association, purauant to judgments rendered 
against it, issued beiieflt certlflcates to the plalntlffs In the sults, a suc- 
ceedlng forelgn soclet,y, which took over Its property and assumed its obli- 
gations, in a suit by the holders Of the certlflcates to sequester certain of 
the property transferred to seeure performance of the obligations thereby 
created, cannot contest the validlty of the certlflcates on grounds which 
existed prior to the judgments, being pilvy in estate to its asslgnor and 
bound by such judgments. 

2. Insurance <©=5728 — Mutual Benefit Insueance — Assignment of Cebtifi- 

CATES. 

Assignnients of certlflcates of a fraternal beneficiary soelety by the 
insured, wliere the assignée was the husband of one and a brother of the 
othtr assigner, and had paid practically ail of the dues on such certlfl- 
cates, hëlâ valld, and not to hâve terminated the membership of the as- 
slgnors, In the absence of any contrary provision in the charter or by-laws 
of the Society. 

Appeal f rom the District Court of the United States for the District 
of Kansas; John C. Pollock, Judge. 

Suit in equity by Wilber L,ee Hart against the North American Un- 
ion. Decree for complainant, and défendant appeals. Affirmed. 

(gsaPor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgssts & Indpxes 
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Otis S. Allen, of Topeka, Kan. (Stephen H. Allen and George S. 
Allen, both of Topeka, Kan., on the brief), for appellant. 

Clay Hamilton, of Topeka, Kan. (Clad Hamilton, of Topeka, Kan., 
on the brief), for appellee. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

CARLAND, Circuit Judge. August 12, 1915, the appellee, claim- 
ing to be the owner of three certificates of insurance, issued by the 
Life & Annuity Association, a fraternal beneficiary society oi Hiawa- 
tha, Kan., January 25, 1913, as of August 2, 1906, to himself, Ada Lee 
Hart, and Walter B. Hart, respectively, commenced this action against 
appellant, the Annuity Association, and its président and secretary, 
for the protection of the certificates. Appellant alone defended. The 
certificates were identical in f orm, except as to the beneficiary. In the 
certificate issued to Ada Lee Hart, the beneficiary was appellee, and 
in the certificate issued to Walter B. Hart, the beneficiary was his es- 
tate. The certificate issued to appellee was in words and figures as 
f ollows : 

"This certificate, Issued by tlie IJfe & Annuity Association of Hiawatlia, 
Kansas, in lieu of policy No. 1155, issued by the Pyramid Builders to Wilber 
Lee Hart on March 2, 1896, witnessetli: That the said Wilber Lee Hart, re- 
ferred to hereinafter as the insured, a meniber of Council No. 1 of the sald 
Life & Annuity Association, located at lîiawatha, Kansas, in considération 
of the payments herelnbefore uiade by hini, is entitled to designate his bene- 
ficiary to participate in the benefit fund of the association in the sum of one 
thousand dollars, which sum at his death shall be pald to Ada I>ee Hart 
bearing the relation to insured of wife: Provided, that this certificate shall 
continue to increase at the rate of one hundred dollars per year during the 
life of said insured until it shall hâve reached a maximum of two thousand 
dollars: Provided, fuither, that if the said insured shall liold said certificate 
valid and live longer than twenty years from Jlareh 2, 1896, he shall be 
entitled to recelve froni the beneficiary fund of the association one hundred 
dollars for each additional year he shall live, not to exceed twenty years, and 
that in the event of the death of said insured, he having participated in the 
beneflts last herelnbefore provided for, such amounts as bave been paid shall 
be dedncted from the face value of this certificate: Provided, further, that 
this certificate is Issued upon the exjiress condition that the said insured shall 
in every particular, while a niember of tbe association, coraply with ail the 
laws, rules, and régulations requlred tliereof, and shall at his death be a 
member in good standing. 

"In witnoss whereof the Life & Annuity Association has this 25th day of 
January, 1913, caused this certificate to be signed by Its national président, 
attested by its national secretary, and caused the seal of said association to 
be aflHxed, to the same intent, purpose, and effect, and no other, as though the 
same had been done on the second day of August, 190C. 

"[Seal.] The Life & Annuity Association, 

"By John Parker, National Près. 

"Attest: W. F. Shale, National Secretary." 

The certificates were issued pursuant to judgments entered by the 
district court of Brown county, Kan., in three separate actions therein 
pending, wherein appellee, Ada Lee Hart, and Walter B. Hart were 
plaintiffs, and the Annuity Association was défendant. 

Appellant is a fraternal beneficiary society, organized under the laws 
of Illinois. On February 13, 1915, appellant and the Annuity Associ- 
ation entered into a contract of reinsurance and consolidation, where- 
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by appellant took over ail the property and assets of the Annuity As- 
sociation, amounting to about $250,000, and agreed to reinsure the 
living beneficiary members in good standing of said association, and 
also insured and assumed the payment of the mortuary benefits of said 
members as of the date of the contract of reinsurance and consolida- 
tion. It is also stipulated in the record that appellee, Ada Lee Hart, 
his wife, and Walter B. Hart, his brother, were, by virtue of the certifi- 
cates issued to them, paid-up social members of the Annuity Associa- 
tion. The Annuity Association, after the exécution of the contract 
of reinsurance and consolidation and the transfer of ail of its proper- 
ty to appellant, ceased doing business. On July 29, 1915, Ada Lee 
Hart and Walter B. Hart by written assignments assigned their certifi- 
cates to appellee, the form of the assignments being as f ollows : 

"Assignment of Pollcy. 

"For value reeelved, I, Walter B. Hart, the Insured In pollcy dated tlie 
25th day of .Tanuary, 191.^, issued by the Life & Annuity Association of Hia- 
watha, Kansas, In lieu of pollcy No. 1154 Issued by the Pyramld Builders, do 
liereby assign, transfer, and set over to my brother, Wilber T^e Hart, ail my 
right, title, and Interest in and to said pollcy of Insurance hereto attached, 
both as insured and as heneflciary ; It being the true intent of this Instrument 
to vest in the said AVUber Lee Hart ail rights, benefits, and privilèges of 
every kind and charaeter which I, or my heirs, executors, administrators, or 
asslgns. may hâve, en.ioy, or possess under or by virtue of said pollcy. 

"Dated July 29, 1915. Walter B. Hart" 

Of the property owned and transferred by the Annuity Association 
to appellant there was lot 82 and the east six feet of lot 84 on Utah 
Street, Hiawatha, Kan. The trial court decided that this lot, as well 
as ail other property transferred, was held in trust by appellant to pay 
any indebtedness of the Annuity Association due, or to become due, 
generally or by virtue of the three certificates which we bave mention- 
ed. The court therefore enjoined appellant from in any manner dis- 
posing of said lot until some adéquate and suitable provision should be 
made for satisfying the demands of appellee, either matured or to ma- 
ture on said certificates, and that, if no such provision should be made, 
said real estate be subjected to the payment thereof. This decree was 
entered March 8, 1917. No provision having been made to secure the 
payment of the indebtedness claimed to be due upon the certificates, the 
court on June 9, 1917, in default of payment of the $200 claimed to be 
due on each certificate, appointed a receiver to' take possession of said 
real estate, and to collect the rents, revenues, and profits arising from 
the same, for the purpose of carrying out the terms of the decree there- 
tof ore entered. It was also provided in the order appointing the receiv- 
er that, if apellant should f urnish and file in the court a bond in the pé- 
nal sum of $6,000 within 60 days from the date of the order, condi- 
tioned to fully protect appellee's rights under and by virtue of his cer- 
tificates of Insurance, the receiver should be discharged upon the ap- 
proval of the bond by the court. It appeared at the time the order for 
a receiver was made that appellant was in the hands of a receiver ap- 
pointed in the state of Illinois, and was unable at that time to pay the 
sum of $600 adjudged to be due upon the certificates. 

It was claimed in the complaint in this action that prior to the 
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commencement of the action appellant had refused to admit its liability 
on any of the certificates of insurance involved herein, and it is now 
claimed that the contract of reinsurance and consolidation contains no 
agreement by appellant to pay the indebtedness which might become 
due on the certificates held by appellee. Whatever may he the truth 
about this contention, the appellant now in its brief filed in this court 
admits its fuU liability according to the terms of the certificate issued 
directly to appellee ; but appellant contends that appellee had no cause 
of action against it at the time he commenced his action. It is true 
there was nothing due on the certificates when suit was commenced, 
but the suit was commenced for the purpose of securing the payment 
of any sum that might accrue to appellee in the future. It will appear 
from an examination of the form of certificate above quoted that the 
certificates would reach their maximum value of $2,000 March 2, 
1916, and the beneficiaries would be entitled to receive from the bene- 
ficiary fund of the association $100 per year subséquent to March 2, 
1916, if the insured remained alive not to exceed 20 years, and in the 
event the insured should die the annual amounts paid would be de- 
ducted from the face value of the certificate ; hence, at the présent 
time appellee would be entitled to the sum of $600, $200 on each cer- 
tificate. 

[ 1 ] Appellant, however, claims there is no liability on the certificates 
originally issued to Ada I,ee Hart and Walter B. Hart for two rea- 
sons: First, that in 1910 and 1911, Ada L,ee Hart and Walter B. 
Hart had ceased to be members of the Life & Annuity Association. 
In regard to this contention we are of the opinion that appellant can- 
not be heard to raise objections to the validity of the certificates is- 
sued to Ada Lee Hart and Walter B. Hart, which existed prior to 
or at the time of the adjudication made by the district court of Brown 
county, Kan., for the reason that this proceeding has for its object 
the séquestration of a certain portion of the estate transferred by the 
Annuity Association to appellant for the purpose of securing the 
performance of the obligations of the certificates held by appellee, 
and therefore appellant is a privy in estate to the Annuity Association, 
and bound by the adjudication pursuant to which the Annuity Asso- 
ciation was compelled to issue the certificates. The liability of the 
Annuity Association under the certificates was a charge upon the prop- 
erty to which appellant succeeded. Ail the authorities agrée that a 
judgment is binding on one who is privy in estate to the party to the 
action. 

[2] It is also stipulated in the agreed statement of facts, as we hâve 
before remarked, that appellee, Ada Lee Hart, and Walter B. Hart 
were, by virtue of their certificates issued in 1913, paid-up social 
members of the Annuity Association. Appellant further contends that, 
conceding that Ada Lee Hart and Walter B. Hart were members 
of the Association at the date of the assignments of their certificates 
to appellee, the assignments are void, and confer no title or right on 
the assignée. It appears that the only considération for the assign- 
ments of Ada Lee Hart and Walter B. Hart were the dues which had 
been paid by appellee to the Annuity Association or its suçcessor for 
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said Ada Lee Hart and Walter B. Hart. Appellee testified that, ex- 
cept for two or three years, he had paid ail the dues on the Walter B. 
Hart certificate, and had also paid the dues on the Ada Lee Hart cer- 
tificate. The dues on ail three certificates were paid by appellee down 
to the time that they reached their maximum value. It is contended, 
however, by appellant that by virtue of the language of the assignments 
Ada Lee Hart and Walter B. Hart ceased to he members of either the 
Annuity Association or appellant, and therefore the certificates issued 
to them became void. We do not think that the assignments avoided 
their membership, if the assignments were otherwise valid and the dues 
were paid. 

Generally speaking we find no authority which makes any distinc- 
tion between the assignment of policies in fraternal beneficiary socie- 
ties and other life Insurance companies, and the validity of the as- 
signments in the présent case would seem to dépend upon the fact as 
to whether appellee had an insurable interest in the life of Ada Lee 
Hart and Walter B. Hart, for the évidence in the record shows that 
for ail practical purposes the Insurance of Walter B. Hart and Ada 
Lee Hart was obtained and paid for by the appellee. He could insure 
the life of Ada Lee Hart or Walter B. Hart for his own benefit, if he 
had an insurable interest in their lives. So far as Ada Lee Hart is 
concerned, it is now the unquestioned law in the fédéral courts that a 
husband has an insurable interest in the life of his wife. In Warnock 
V. Davis, 104 U. S. loc. cit. 779, 26 L. Ed. 924, it was said : 

"It is not necessary that the expectatiou of advaiitage or beiieflt shouM be 
alvvays capable of pecuniary estimation ; for a parent has an Insurable In- 
terest in the life of his child, and a child in the life of his parent, a husband 
in the life of his wife, and a wife in the life of her husband. The natiiral 
affection in cases of this liind is consldered as more powerful — as operating 
more efflcaciously — to protect the life of the insured than any other consid- 
ération." 

In ^tna Life Insurance Co. v. France, 94 U. S. 561, 24 L. Ed. 287. 
it was decided that a sister had an insurable interest in the life of her 
brother. Under thèse décisions, appellee had such an insurable inter- 
est in the life of his wife and brother as would entitle him to procure 
Insurance on their lives; and, this being so, the assignments to him 
. of the certificates were valid. 

The assignment of the certificate of Ada Lee Hart was to one who 
was already the beneficiary therein, and the beneficiary in the Walter 
B. Hart certificate was practically Walter B. Hart himself . Our atten- 
tion has not been called to any provision of the charter or by-laws of 
either association that would avoid thèse assignments. A certain pro- 
ceeding is provided for changing the beneficiary in any certificate of 
insurance, but noncompliance with that provision would not prohibit 
the insured from making an assignment of his interest in the policy. 

It is also contended by appellant that the court below had no juris- 
diction, for the reason that $3,000 was not involved in the contro- 
versy. The face value of the certificates was $6,000, and that was the 
sum that appellee was seeking to protect. We therefore think there 
is no merit in the contention in regard to jurisdiction. 

Considering the insolvency of the appellant, which we assume from 
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•the fact that it is in the hands of a receiver and the other évidence 
in the record, it is our conclusion that the appel! ee was entitled to 
the relief granted by the court below, and its decree is affirmed. 
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(Circuit Court of Appeals, Eiglith Circuit. April 2, 1918.) 

Ko. 5021. 

Specific Performance <S=>68 — Personal Pbopebtt — Adéquate Remedy at 

TjAW. 

A fédéral court of equity is witliout jurisdictlon of a suit by a rail- 
road Company for specific enforcement of a contract for tlie sale and 
delivei-y of the eoal requlred in tlie opération of its road during a speciflo 
time, in the absence of allégation of the Insolvency of défendant, or that 
the coal cannot be obtain.;d from others ; there being a plaln and adé- 
quate remedy at law by an action for breach of the contract. 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma ; Ralph E. Campbell, Judge. 

Suit in equity by the St. Louis Southwestern Railway Company of 
Texas against the ConsoHdated Fuel Company. From an order grant- 
ing a preliminary injunction, défendant appeals. Reversed, and case 
ordered transferred to law docket. 

Edward R. Jones, of Muskogee, Okl., and Ephraim H. Poster, of 
Oklahoma City, Okl. (Maxwell C. Katz, of New York City, on the 
brief), for appellant. 

E. B. Perkins, of Dallas, Tex. (Daniel Upthegrove, of St. Louis, Mo., 
Clifford L. Jackson, of Muskogee, Okl., and W. B. Hamilton, of Dal- 
las, Tex., on the brief), for appellee. 

Before HOOK, CARLAND, and STONE, Circuit Judges. 

CARLAND, Circuit Judge. The appellant has appealed from an 
order overruling a motion to dismiss the complaint and an order 
granting a temporary mandatory injunction. The former, not being 
final, is not appealable, and that appeal is therefore dismissed. 

The action was brought by appellee to obtain the specific perform- 
ance of a contract for the sale and delivery of coal. At the hearing of 
the order to show cause why a temporary injunction should not issue, 
appellant contended that the court had no jurisdiction of the action 
sitting as a court of equity, for the reason that the appellee had a plain, 
adéquate, and complète remedv at law (section 267, Judicial Code [Act 
March 3, 19U, c. 231, 36 Stât. 1163, Comp. St. 1916, § 1244]); and 
the same contention is made hère. 

The trial court granted a temporary injunction, enjoining appellant 
from selling or disposing of its output of coal to such an extent as 
would render it unable to comply with the terms of the contract here- 
inafter mentioned, and from refusing to deliver coal to appellee ac- 

@=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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cording to the terms of said contract. Whether a suitor in an equity 
action has a plain, adéquate, and complète remedy at law must be de- 
termined from the facts in each case as it arises. No gênerai rule can 
be formulated to cover ail cases. The facts alleged in the complaint in 
the présent case are substantially as follows : 

Appellee is a railroad corporation, owning and operating certain 
lines of railroad in the state of Texas, and is engaged in intrastate 
and Interstate commerce. Its engines are eqnipped for burning coal, 
and no other fuel. In order to obtain coal for locomotive and shop use 
on October 12, 1916, appellee entered into a contract with appellant 
whereby the latter agreed to sell and deliver to appellee machine- 
mined fuel coal suitable for locomotive and shop use from mines lo- 
cated at or near Dewar, Okl., in such quantity as appellee might re- 
quire for use on its lines during the period from August 1, 1916, to 
July 31, 1918, estimated at 550,000 tons. By the terms of the con- 
tract appellee agreed to pay appellant for ail coal delivered and accept- 
ed $1.771/2 per ton. Appellant agreed not to assign or sublet the con- 
tract, or any part thereof, without the consent of appellee. Both par- 
ties complied with the terms of the contract up to about June 7, 1917, 
when appellant served notice upon appellee that it would discontinue 
the loading and delivering of coal under the contract after June 7, 1917, 
and appellant has not furnished any coal under said contract since said 
date, to the damage of appellee as alleged in the sum of $5,000. 

The complaint also alleged upon information and belief that it was 
practically impossible to purchase the character of coal described in 
the contract, or the character of coal necessary for the consumption of 
appellee in the opération of its trains, except at a large and unreason- 
able advance, which advance would not be less than 72i.'2 cents per 
ton, and this advance would aggregate on the coal due under the con- 
tract the sum of $300,000. To this sum would be added any future 
advance in wages allowed to miners. To show that the demands upon 
appellee for the transportation of commerce, state and Interstate, 
were great and increasing, the complaint set forth an agreement of the 
railroads of the United States, made at the request of the Council of 
National Défense, that the railroads would co-ordinate their opera- 
-tions in a continental railway System, in order to produce a maximum 
of national transportation efficiency. There was also pleaded and at- 
tached to the complaint as an exhibit a circular issued by the spécial 
committee of the American Railway Association, giving the informa- 
tion that said spécial committee had ordered ail railroads of the United 
States to give coal and iron ore préférence over ail other traffic. 

The complaint further alleged that if appellant should fail and re- 
fuse to deliver coal in accordance with the terms of said contract, and 
thereby interfère with the opération of appellee's trains, appellee 
would thereby be subjected to irréparable loss and damage in a large 
amount, to wit, as it believed, in the sum of $100,000, and would be 
subjected to a multiplicity of suits for damages and penalties, as pro- 
vided for under the laws of the state of Texas and under the décisions 
of the courts of said state, and as provided for under the laws of the 
United States and established by the décisions of the courts of the 
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United States ; that appellee believed, and is so advised, that its officers 
and agents might be subjected to a mnltiplicity of prosecutions under 
the laws of the state of Texas and under the laws of the United States 
for its failure to receive and transport freight, passengers, mail, and 
■express, as required by said laws governing state and Interstate trans- 
portation and commerce ; that appellee bas a very large number of em- 
ployés engaged in the opération of trains in the railroad service, ap- 
proximately as f ollows : 

Englneers SI 

Piremen 91 

Conductors 94- 

Brakemen 125 

Total 391 

In addition thereto, it has a large number of employés engaged in 
other departments in the opération of its lines of railway, aggregating 
an average of 3,000 in number; that practically ail of said employés 
are dépendent upon the wages paid to them by appellee for the sup- 
port of themselves and familles. The complaint then set forth the 
number of passengers carried during the year ending June 30, 1914, 
the tons of freight transported during said year, and the amount of 
revenue received for transporting passengers and freight during said 
year, and similar allégations are made for the years ending June 30, 
1915, and June 30, 1916; that the transportation of freight and pas- 
sengers for the year ending June 30, 1917, would be much larger than 
other years ; and that if appellee is prevented f rom operating its trains, 
or the opération thereof is seriously interfered with, by being unable 
to obtain coal, then its patrons and the public, including the United 
States government, will be seriously discommoded and hampered in the 
conduct of their business. 

The complaint then alleged that if appellee should be prevented from 
transporting passengers and freight, or if it should be compelled to 
stop the opération of its trains, or any considérable number of its 
trains, by reason of appellant's failure to comply with said contract, 
appellee would be irreparably damaged and deprived of its property, 
for the reason aforesa' 1, to an amount that could not be estimated 
with accuracy, but which in appellee's opinion would not be less than 
$300,000. The complaint alleged that appellee was not advised with 
certainty as to the financial ability of the appellant to respond in dam- 
ages, but that it was doubtful if appellant, or any other similar coal 
Company, could respond to appellee in damages, so as to compensate 
appellee for the amount of the injury that it would suffer, or anything 
like the amount; and it further alleged that it would be a légal im- 
possibility, in the opinion of appellee, for appellant to respond to the 
damages that it would inflict by a breach of this contract upon the 
public and patrons of appellee and upon the government of the 
United States, and that in the opinion of appellee such damages are not 
ascertainable, and could not be recovered from appellant by proceed- 
ings at law. 

It was also alleged in the complaint that at the time the contract 
•was made there were a number of reliable and trustworthy persons, 
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firms, and corporations from whom appellee could hâve purchased 
coal on as good terms as the ternis under which it purchased the same 
from appellant, and with whom appellee could hâve entered into a 
contract as advantageous to it as the contract in controversy, but that 
said contract was entered into at the earnest solicitation of appellant^ 
and with its full knowledge, agreement, and consent. The complaint 
further alleged upon information and belief that appellee was one of 
the largest patrons of appellant, and purchased and received from 
appellant a large percentage of the coal mined and produced by it; 
that appellant was threatening to dispose of its output of coal to other 
parties, thereby rendering it impossible for appellant to deliver coal in 
accordance with its contract to appellee, and that unless appellant is 
prevented from so doing, by injunction or some other process, it will 
so sell and dispose of its output of coal to parties other than appellee, 
and appellant will fail and refuse to deliver to appellee the coal re- 
quired by appellee during the balance of the term of said contract, un- 
less required so to do by injunction or some other process proper in 
the premises; that appellee had no adéquate remedy at law for the 
wrongs and injuries of which it complains. 

So far as war conditions are concerned, and in so far as such con- 
ditions may affect the question now under considération, we présume 
we may also take judicial notice that the government of the United 
States has since the commencement of this action taken over the man- 
agement of the railroads of the country; but we think the govern- 
ment's connection with the case, if it has any, cannot affect the décision 
of the question as to whether appellee has a plain, adéquate, and com- 
plète remedy at law. If the government itself was hère complain- 
ing in this case, it would be bound by the same rules of procédure, so 
far as the question now under considération is concerned, as appellee. 
Moreover, the government under the war power can get ail the coal 
it wants, without the consent of any one; so we need not be over- 
anxious about the government. There is no allégation in the complaint 
that the appellant is insolvent, and insolvency is a very material ques- 
tion in cases where the damages in money are easily ascertainable. In 
the présent case it is directly alleged in the complaint that at the time 
the contract was entered into appellee could hâve made just as good a 
contract with a good many other persons and companies who had coal 
for sale, and that it can now get the coal it wants by paying an in- 
crease of price of liy^ cents per ton. After ail that has been said by 
the courts as to what is, or what is not, an adéquate remedy at law 
in the numerous cases which hâve been considered, the Seventh 
Amendment to the Constitution of the United States, preserving the 
right of trial by jury in actions at law where the value in controversy 
exceeds $20, and the language of the Judiciary Act of 1789, now known 
as section 267 of the Judicial Code, still stand, and there still is a 
fundamental distinction in the jurisprudence of the United States be- 
tween actions at law and actions in equity. The présent case is not in 
the twilight zone. The light that shines is not from the crescent, but 
from the full orb of never-fading light. 

The case stated in the complaint is simply one where appellant has 
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breached a contract for the sale and delivery of coal to a common 
carrier. The measure of damages for such breach would be the dif- 
férence between the contract price and the market priée of coal at 
the nearest market, with the cost of transportation to the point where 
appellant agreed to deliver the coal. The allégations of the complaint 
in regard to the damages that would resuit to the people of Texas 
and of the United States, including suits and prosecutions for pen- 
alties, and the damages to employés, if appellee should cease operating 
îts trains for want of coal, présent a contingency so remote and im- 
possible as to be negligible, and the people referred to are not com- 
plaining. We hâve been unable to find any authority that would 
allow a common carrier to go into a court of equity to obtain spécifie 
performance of such a contract as is involved in this action. To take 
jurisdiction in equity of the case made by the complaint would be to 
destroy ail distinction between actions at law and in equity. If we 
shall take jurisdiction in this case, and specifically enforce a contract 
for the sale and delivery of coal, where could we stop? The next 
contract presented for us would he for the sale and delivery of en- 
gines, for the sale and delivery of railroad ties, for the sale and de- 
livery of cars, or for the sale and delivery of a thousand other articles, 
which go to make up the equipment of a railroad. The contract price 
of coal is fixed; the market price of coal and cost of transportation 
is easily shown ; why should equity assess the damages ? It was de- 
cided by this court in the case of Texas Co. v. Central Fuel Oil Co. et 
al., 194 Fed. 1, 114 C. C. A. 21, that a contract relating to personal 
property may be specifically enforced in equity where the property is 
such that it cannot be obtained In the market, or only at great expense 
and inconvenience, and the failure to obtain would cause damage to 
complainant, which could not be adequately compensated in an action 
at law ; but the case cited is no authority for sustaining the jurisdic- 
tion of a court of equity in the présent case. Having no jurisdiction 
in equity, we may not discuss the merits of the order granting the tem- 
porary injunction. 

The order granting a temporary writ of injunction is reversed, and 
the case remanded, with directions to transfer the case to the law 
docket, there to be proceeded with under the provisions of section 274a 
of the Judicial Code (Comp. St. 1916, § 1251a), subject to the right of 
appellee to dismiss without préjudice. 
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EEDERIAKTIEBOIAGET AMIE V. UNIVERSAL TEANSP. CO., Inc. 
(Circuit Court of Appeals, Second Circuit March 13, 1918.) 

No. 135. 

1. Shipping <©=549(2) — Chabtee — Hibe Monet — Tendeb— Sufficienot. 

A charter party gave the charterer an option to purchase tbe vessel for 
the amount of the hlre. After plaintiff, the charterer, had exerclsed the 
option, an attachment was levied on ail moneys in its hands owing the 
owner. The order vacatlng the attachment was not entered until the 
day after an installment of the charter hlre or purchase price was due. 
On the morning foUowlng, plaintifC tendered the Installment, but it was 
refused by the bank to which it was tendered ; that Institution's au- 
thority having been wlthdrawn wlthout notice. Held that, though an at- 
torney from the owner verbally asserted authority to recelve the Install- 
ment, the tender was sufficient, and the owner was not authorized to 
withdraw the vescel. 

2. Shipping <S=»51 — Breach of Chartee — Excuse. 

Where a charter party, glving the charterer, an American corporation, 
an option of acquiring the vessel, required the Swedlsh owner to deposit 
the blll of sale as soon as possible, the owner's nonperformance cannot be 
excused, on the ground of action of the Swedlsh government, where there 
was no exception in the agreement, like that common in charter parties 
and blUs of lading, of arrests and restraints of princes. 

3. Shipping <@=»51 — Beeach or Chartkb — Waivee. 

Where défendant, the owner of a vessel, wrongfuUy wlthdrew the same 
from the charterer, which had exerclsed an option of purchase, the fact 
that the charterer, after wlthdrawal, gave directions as to unloading, and 
continued the name of the vessel on its advertlsed schedules of sailings 
for some days after its directions had been repudiated, was not a walver 
of the owner's breach of contract, whloh would render an action, brought 
a few days after the final breach of contract, and after the name of the 
vessel had been wlthdrawn from the selling lists, prématuré. 

4. Continuance <S=»10 — Pendency of Anotheb Action — Demtjrber. 

In an action in a fédéral District Court for New York for breach of a 
contract to sell a vessel, where the pendency of an admlralty suit ap- 
peared on the face of the complaint, that objection was walved, unless 
taken advantage of by demurrer, in accordance with Code Clv. Proc. N. Y. 
§ 499, and, not having been so taken advantage of, a motion for continu- 
ance pending the appeal In the admiralty cause was properly denled. 

5. Shipping <S=27 — Intbbest as EIuiment of Damages — Breach or Contract. 

In an action for damages resultlng from breach of a contract to sell a 
vessel, interest was properly allowed upon the value of the vessel, flxed by 
the jury with référence to market rates. 

6. Appeal and Berob <©=»1140(1) — Eeview — Remittitue. 

In an action for damages for breach of contract to sell a vessel, where 
an unpaid installment was not deducted from the value of the vessel as 
fixed by the jury, because it had been deducted in an admiralty suit 
growing out of the same transaction, such unpaid installment must be 
remitted if a judgment for plaintiff be allowed to stand ; the decree in 
the admiralty suit having been vacated for want of jurisdiction. 

In Error to the District Court of the United States for the Southern 
District of Nev^r York. 

Action by the Uni versai Transportation Company, Incorporated, 
against the Rederiaktiebolaget Amie. There was a judgment for 

^SjFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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plaintiff, and défendant brings error. Affirmed, on condition that 
plaintiff file remittitur; otherwise reversed, and new trial ordered. 
See, also, 245 Fed. 282, 157 C. C. A. 474. 

Engel Bros., o£ New York City, Conlen, Brinton & Aci<er, of Phila- 
delphia, Pa., and Joseph G. Engel, of New York City, W. J. Conlen, 
of Philadelphia, Pa., and Van Vechten Veeder, of New York City 
(Everett H. Brown, Jr., of Philadelphia, Pa., on the brief), for plaintiff 
in error. 

Kirlin, Woolsey & Plickox, of New York City (J. P. Kirlin and Cle- 
tus Keating, both of New York City, of counsel), for défendant in er- 
ror. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. May 16, 1916, after the décision of the ad- 
miralty suit considered in the opinion handed down herewith (250 P'ed. 

194, • C. C. A. ), the Universal Company began an action at law 

with a warrant of foreign attachment against tfie Amie Company to 
recover damages for its breach of the contract of sale of the steamer 
Ada. The défendant withdrew the steamer April 6, 1916, and justi- 
fied its action on the ground that the plaintiff had not paid an install- 
ment of charter hire due April 4th in the sum of $45,000 on that day; 
the contract giving the défendant the right of "immediately" withdraw- 
ing the vessel in case of default. 

It appeared that on March 30th, in a suit of one Berney against the 
steamer Ada and the défendant, an attachment was levied on ail mon- 
eys in the hands of the plaintiff, owing to the défendant. This, of 
course, prevented the plaintiff frora making payment. By stipulation, 
however, between the parties in the suit, the attachment was vacated 
and an order signed to that effect April 4th which was not entered until 
April 5th. A copy of the proposed order was sent to the plaintiff's at- 
torneys about 6 p. m. of the 4th, but no copy of the order entered was 
ever served. 

[ 1 ] The plaintiff had been directed to pay the installment of $45,- 
000 to the Irving National Bank, which because of the attachment it 
could not do on the 4th. The bank's authority to receive the payment 
was withdrawn without notice to the plaintiff, so that, if the money 
had been tendered on the 5th, the tender would hâve been refused, as 
it was when tendered, April 6th, at 10 a. m. The défendant, by substi- 
tuting no one to receive payment in place of the bank, made tender im- 
possible, Judge Mayer charged the jury: 

"Ordiiiarily tàere would be very little on this branch of the case to send 
to yoii at ail as a matter of law. Biit as a matler of law I must send to 
yon a single question: Do you believe Mr. Frankel actually did, as he swears 
he did uncontradicted, tender this money on the morniug in question to John- 
son at the Irving National Bank, which Jolmson refused to take? And when 
îie did it, was he able and wilUng to earry out bis contract, and was that 
tender inade in good faith? If your answer to that is 'Yes,' you must flnd for 
the plaintiff. Plaintiff Is always requlred to prove bis case by a fair prépon- 
dérance of évidence. There hns been no doubt cast by anybody upon that 
transaction; tliat is, that tbe transaction took place precisely as Frunkel said 
it did ; and it is only for jou to détermine whether what lie said in that ono 

250 F.— 26 
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respect is true. But I cliarse yen as ;\ )rri""r i;° biw tliat from the uncontra- 
dicted évidence In thls cMse the titli of April, uiuU'r the circuuistances, was a 
fair and reasonahle time witliin wliic-h to make the tetider to auy person who, 
so far as the plaintiff knew, was erititlod to récrive that tender. Engel Bros, 
liad not produced any authorlty. The inere say-s;» of an attorney, no matter 
how reputable, that he has aiithoiity, is of no conséquence. Morin testifled, as 
read to you this morning, that, althoush he had notifled the Irving National 
Bank not to accept this money, lie had not told the plaintiff, or any repré- 
sentative of the plaintiff, of such notification. 'He who runs may read,' 
and the inference hère of this conduct of Morin's is soniething that you are 
fully capable of drawing. That is the single question on that branch of the 
case with which you are concerned, and, if what Mr. Frankel says took place 
at the In'ing National Bank, you must find a verdict for the plaintiff." 

The defendant's exception to this is the principal assignment of er- 
Tor relied on. No other person having been appointed to receive pay- 
ment, it could not hâve been safely made thereafter to any one. We 
are quite satisfied that the tender to the bank on the morning of the 
6th was effectuai and sufficient as matter of law. In point of fact the 
vessel was not withdrawn until later in the day, about 12:40 p. m., and 
•of course the actual use of her was not withdrawn until the inward 
cargo shipped by the Universal Company had been discharged April 
24th, after which date the plaintiff had no use of her at ail. 

[2] The next assignment of error is that the judge charged the jury 
that they were not to take into considération what was subsequently 
donc in Sweden about the bill of sale. The défendant had agreed to 
deposit a bill of sale with the United- States Mortgage & Trust Compa- 
ny "as soon as possible." The plaintiff had exercised its option to buy 
January 25th, expressed its readiness to pay the balance of the pur- 
chase money, and asked for a bill of sale, and on Àpril 5th had ten- 
dered the whole balance of $65,000 and interest to the defendant's at- 
torneys against delivery of the biil of sale which the défendant was 
not prepared to make. No action of the Swedish government would 
excuse the défendant from its covenant to do so, there being no excep- 
tion in the agreement, like that common in chartçr parties and bills of 
lading, of arrests and restraints of princes. Nor did the évidence ad- 
duced show any such restraint by the Swedish government. Therefore 
the court properly held as matter of law that the défendant, having 
had from December 10, 1915, to April 5, 1916, to deposit the bill of 
sale with the United States Mortgage & Trust Company, had breached 
its contract in not doing so. 

[3] The défendant next objects that the withdrawal of the steamer 
April 6th was anticipatory and inoperative, because waived by the 
plaintiff. Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953. 
The alleged waiver is founded on the fact that the plaintiff directed the 
master, on the arrivai of the steamer April 22d, to discharge cargo at 
a certain wharf, which the défendant ref used to do ; also upon the fact 
that the plaintiff left the name of the Ada on its advertised schedules 
of sailings for two weeks or more after April 22d. The most that 
could possibly be said in favor of the défendant on thèse facts is that 
it gave it a locus pœnitentiae wherein to tender the bill of sale in fulfill- 
ment of its contract, which it never did. On April 24th at the latest, 
the contract of sale was presently and absolutely broken, so that this 
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action, begun May 16th, was not prématuré, and nothing that the plain- 
tiff did previously relieved the défendant of liability on its contract. 

[4] The défendant set up in its answer as a défense that there was 
pending another action between the same parties for the same cause of 
action in the admiralty suit, and when the action was reached for triai 
moved that it be continued pending the appeal in the admiralty cause,, 
which motion was denied. The exception to this ruling cannot be sus- 
tained, because the fact of the pendency of the admiralty suit appeared 
on the face of the complaint and section 499 of the Code of Civil Pro- 
cédure provides that, if such objection be not taken by demurrer, it is 
waived. 

[5] The proofs show that, owing to the extraordinary freight rates 
prevailing during the period in question, there was a market value for 
vessels, depending upon their carrying capacity, with little référence 
to their âge or other qualifies. The suit being for the payment of 
money resulting from a breach of contract, the court rightly held that 
interest ran upon the value of the vessel when fixed by the jury with 
référence to market rates, and directed that it run from June 24, 1916, 
when the charter period would hâve terminated. No exception raises 
the question whether this or the time of the breach of the contract of 
sale was the proper date from which interest should run. 

[6] The jury found the value of the vessel to be $345,000, from 
which they deducted the last unpaid installment of the purchase price,. 
$20,000, with interest, but not the unpaid installment of $45,000, be- 
cause it had already been deducted from the award made to the Uni- 
versal Company in the admiralty suit. As we hâve vacated the court's 
decree in that suit for want of jurisdiction, this $45,000, with interest 
from the date of the contract, must be deducted. We see no merit in 
the other assignments of error. 

The judgment will be affirnied, if the plaintifif file a remittitur of the 
above-mentioned installment of the purchase price. If not, it will be 
reversed, and a new trial ordered. 



THE lîOLTON CASTLE. 

V/YLDE V. COWIN. 

(Circuit Court of Appeals, First Circuit. April 26, 1018.) 

No. 1322. 

1. Shipping <S='84(2) — TJNLOAniNG — Dangers — Care. 

Wliere a vessel furiiished a iioistiug taclîle and gear for use In un- 
loading cargo, it owes longslioremeii, engaged In unloading tlie vessel, care 
commensurate witli the danger from the breakiug of gear. 

2. Evidence <g=7r — Presumpiions. 

TTie unexplained failure to produce évidence which is in the possession 
of a party raises a presninption that, if produced, it would not be favor- 
able to the contention of the party possessing It 

3. Shipping <S=»86(2) — Injuries to Lonosiioreman — Négligence. 

On a libei against a vessel for injuries to a longshoreman, resulting 
from the breaUing of hoistlng gear, évidence held to warrant a flnding of 

®=5For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes, 



404 250 FEDERAL REPORTER 

négligence on the part of the vessel in failing to dlscover tlie defect in a 
pin holding a block. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts; Jas. M. Morton, Judg'e. 

Libel by James P. Cowin against the steamship Bolton Castle, claim- 
ed by John Wylde. From a decree for Hbelant, claimant appeals. Af- 
firmed. 

John M. Woolsey, of New York City (Edward E. Blodgett and Al- 
bert T. Gould, both of Boston, Mass., Mark W. MaCIay, Jr., and Kir- 
lin, Woolsey & Hickox, ail of New York City, and Blodgett, Jones, 
Burnham & Bingham, of Boston, Mass., on the brief), for appel- 
ant. 

Julian C. Woodman, of Boston, Mass., for appellee. 

Before DODGE, BINGHAM, and JOHNSON, Circuit Judges. 

JOHNSON, Circuit Judge. This is an appeal from the final decree 
of the District Court of Massachusetts that the appellee, who was li- 
belant in the court below, recover damages for personal injuries re- 
ceived by him October 18, 1916, while at work as a longshoreman, in 
unloading cargo at Boston from the steamship Bolton Castle. 

The Hbelant received his injuries by reason of the breaking of a 
swivel pin in a block at the f oot of the port derrick, on the forward side 
of the foremast. This derrick was a part of the hoisting apparatus of 
the vessel, and at the time of the accident was being used to carry 
loads from the deck to the wharf. The heel of the derrick was 
attached to the foremast upon, its port side, about 6 feet above the level 
of the deck, and connected with it where it joined the mast was a steel 
block through which a wire rope ran to a winch located about 4 feet 
in front of the mainmast. This block weighed about 75 pounds. It had 
a swivel at one end consisting of a U-shaped steel forging with a shank 
fashioned into a pin about I14 inches in diameter. This pin passed 
through a hole in a métal strap that extended across the head of the 
block, and was clinched on the inside of the strap, so that it formed a 
part of the block. This U-shaped forging was so connected to a cast 
steel réceptacle riveted to the mast that the block was free to move 
vertically, and also to revolve around the pin of the swivel and follow 
the direction of the wire rope that passed through it. It is évident that 
the strain upon the block fell almost entirely upon the head of the pin 
inside the strap, and that the pull upon it was designed to be straight. 
To accomplish this the block had been provided with a universal joint 
by means of its attachment to the mast, and the swivel. 

The block, after its manufacture and before its use, had been tested 
for an 8-ton strain ; but the load which was being carried by the der- 
rick to which it was attached at the time of the accident was estimated 
at only 900 or 1,000 pounds. 

The Bolton Castle was built in 1914, and then equipped with hoisting 
tackle and gear for loading and unloading cargo, of which the block in 
question was a part. It is not in dispute that the block was made by 
a reputable manufacturer and proper and suitable for the purpose 
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îor which it was désignée!, and that it had not been used for discharging 
more than eight cargoes before the accident. The vessel was badly 
damaged by a fire on the pier at which she was lying in New York, in 
February, 1916, and the steel plates upon her sides and decks were 
warped. The fire reached the bridge deck and involved that part of 
the mast where this block was attached. The extent of the damage was 
shown by the fact that. the cost of repairs upon the vessel was about 
$160,000. After the fire, the whole of the tackle and gear connected 
with the ship, incliiding that used in loading and unloading cargo, was 
overhauled and inspected. The vessel arrived at Boston October 17, 
1916, and the libelant went to work upon that day, in a longshoremen's 
crew, discharging her cargo. He worked ail of that day and on the 
morning of tlie next day from 6 o'clock to 9 :30 o'clock, when the ac- 
cident occurred. It was bis duty to turn on the steam and operate 
the winch connected with the port boom, which took the load from 
the deck and carried it ovcr the side of the vessel to the dock. He 
stood facing the forward hatch, with his back toward the mast, at the 
time of the accident. The fall connected with the derric]< had been 
hooked to a load on the deck, and he had turned the steam onto the 
winch and raised the load about a foot from the deck, and the boom 
had carried it nearly to the rail of the vessel, when the swivel pin broke 
within about one quarter of an inch from the U-shaped forging, and 
the block was pulled upon the libelant with a momentum, due to its 
weight and the strain upon it. 

[1] The hoisting tackle and gear were furnished by the vessel. The 
pin was defective and unsafe, and the vessel is liable for the libelant's 
injuries if its defective condition could bave been discovered by the 
exercise of reasonable care before the accident. It was évident that 
there was a great strain upon this pin when a load was being carried by 
the derrick, and that, if it broke, the heavy steel block would fly off 
with great force and endanger the safety of the workmen who were 
near it. Care commensurate with this danger was required in the in- 
spection of the block, and the fact that it was on the steamship at 
the time of the fire increased the necessity for careful inspection. 

[2, 3] The swivel, with that part of the broken pin which was at- 
tached to it, was preserved by the chief officer of the vessel ; but the 
remaining part of the pin, with the head upon it, was picked up by onc 
of the fellow workmen of the libelant, and preserved. Both of thèse 
parts were ofl^ered in évidence. They disclose at the point of fracture 
three breaks, which obviously occurred at différent times. The new 
break was easily distinguishable from the older ones, which involved a 
large part of the cross-section of the pin ; one being about one-quarter 
of an inch, and the other about one-half of an inch in depth, and both 
bearing unmistakable évidence of having been made some time before 
the last break, which completely severed the pin. 

The block with the métal strap upon it, through which the pin passed, 
and upon the inside of which it was headed down, was not in évidence. 
If it had been, it could bave been easily determined whether the old 
cracks in the pin could bave been seen before the accident. It appears 
from the testimony that after the accident the chief officer substituted 
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a new block for the old one, that lie retained the U-shaped forging, 
and turned it over to the agents of the vessel ; but the évidence does 
not disclose what disposition was made of the old block. The only di- 
rect testimony in regard to the width of the strap was that given by 
James McNaught, a consulting engineer, who was a witness for the 
claimant. He testified that the width of the strap was about 214 
inches and that there was not more than one-.eighth of an inch play 
between the head of the pin and the strap, and that if it had been more 
he would hâve discarded the block when he inspected it after the 
fire; but, as the length of the pin from the inside of the strap to the 
métal forging was about 1% inches in length, the strap could not hâve 
been of this width. Witnesses for the libelant, however, testified that 
from the amount of wear shown on the différent parts of the pin there 
was slack enough between the strap and the head of the pin, so that 
the crack could hâve been easily discovered. 

We are unable to détermine the width of the strap from the lines 
of wear upon the pin, and are in doubt whether the old breaks could 
hâve been seen or not. The block with the strap, through which the 
pin passed, was in the possession of the vessel after the accident; it 
was not produced at the trial, and no explanation was given of the fail- 
ure to produce it. The f ailure, unexplained, to produce évidence 
which is in the possession of a party, raises a presumption that, if 
produced, it would not be favorable to the contention of the party 
possessing it. Kirby v. Tallmage, 160 U. S. 379, 16 Sup. Ct. 349, 
40 t. Ed. 463; Graves v. United States, 150 U. S. 120, 14 Sup. Ct. 
40, 37 L. Ed. 1021 ; Runkle v. Burnham, 153 U. S. 216, 225, 14 
Sup. Ct. 837, 38 E. Ed. 694. We do not, however, rely upon this 
presumption in reaching our conclusion because an inspection of 
the pin discloses that there was unequal wearing on the inside of 
the head next to the strap, and also upon the sides of the pin, and 
we are convinced, as was the learned District Judge, that "originally 
the pin bore almost wholly on one side, as the wear shows ; and the 
load was for a long time carried on that side of the pin, and the other 
side did very little work." This unequal wearing clearly proves that 
the pin must hâve been bent, by reason of the strain upon it not being 
in the direct line of its axis, as originally designed, but at an angle with 
it, caused by the uneven surface of its head. 

We are satisfied that the crookedness of the pin, the uneven wearing 
upon its head, and its f ailure to work f reely as a swivel could be plain- 
ly seen, and that they should hâve caused the vessel, in the exercise of 
the degree of care required of it under the circumstances, to hâve made 
such an examination as would hâve disclosed the old cracks in it, and 
that it therefore was chargeable with notice of them and the defective 
condition of the block, and solely liable for the injuries received by the 
libelarit. 

The decree of the District Court is affirmed, with interest, and the 
appellee recovers his costs of appeal. 
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THE SATURNUS. 

(Circuit Court of Appeals, Second Circuit. April 10, 1918.) 

No. 177. 

Shipping (©=133 — Cabriagb of Goods — Bbeach of Executory Contbact — 
Lien. 

Libelant contracted to sell a large quantity of oU cake to a représen- 
tative of the Duteh governraent to be delivered at New York on board 
vessels to be furnlslied by the purcbaser. One of such vessels refused 
to go to the pier designated by libelant for loading, and libelant was 
compelled to move the cargo, at considérable expense, to a distant pier, 
whlch it did under protest. The contract required libelant to pay de- 
murrage for delay beyond the specllled lay days, but contained no pro- 
vision requiring the vessel to load at the place chosen by libelant although 
that was required by the eustom of the port. Ueld that, conceding that 
her refusai was a breach of the contract, such contract so far as related 
to the particular vessel was then executory, and that, the vessel and 
cargo not having at that time assumed the relations whlch give rise to a 
niutuality of liens as recognized by the maritime law, although they 
afterward did, there was no lieu on the vessel for the resulting damages. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Midland Linseed Products Company against 
the steamship Saturnus ; the Koninklije Nederlandsche Stoomboot 
Maatschappji, claimant. Decree for claimant, and Hbelant appeals. 
Affirmed. 

For opinion below, see 242 Fed. 173. 

The libel allèges that the Midland Company sold to certain persons a large 
quantity of oil cake, deliveries to extend over several months. The cake was 
to be put on shipboard at New York, and the purchasers agreed in wrlting 
to pay for it against bills of lading, to give three weeks' notice of readiness of 
steamers, and that the Dutch government would "tender you (Midland Com- 
Ijany) steamers to load fuU eargoes according to the terms of the Baltimore 
charter party Form C, with the exception of demurrage," which was to be 
much higher than the rate of the printed form. While not so pleaded, it Is 
admitted that the cake was bought for and belonged to the government of 
Holland. 

The libel allèges that libelants were "advlsed by the agents of S. S. Satur- 
nus" that that steamer "was tendered * • » under the contract of sale" 
for loading a full cargo of cake. Thereupon libelants ordered her to a cer- 
tain pier to load, but she wrongfully refused to go there, although by the 
eustom of the port of New York "and under said Baltimore charter party 
Form C" she was bouud so to do. The stearaer's agents then notified libelant 
that she would receive cargo at another pier several miles distant from tne 
one chosen by Midland Company, and to that pier libelants under protest 
transported the cake, incurring therefor an expense of $1,287. Thèse charges 
were for lighters and tugs, and arose necessarlly before any cake went 
aboard the Saturnus, or came into the possession, custody, or coutrol of any 
agent of the vessel. 

No charter party of Saturnu.s, either in the Baltimore form or otherwise, 
was ever made to libelant; that form relates solely to "heavy grain" 
eargoes, and is in many respects wholly unsuited to the présent venture. It 
does «mtain provisions as to loading, and expressly provides for demurrage 
for delay in loading, but neither expressly nor by implication of words re- 
quires steamer to go to such safe pier at the loading port as might be choseu 
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by sbipper or charterer. The plain iiiference from the exhibits attachée! to 
the libel Is that the Saturnus was uiider the complète control cl' the Dutch 
govemment, and, whether formally chartered or net, looked for rémunération 
to that sovereign. ïhe bills of lading specifically called ouly for frelght "ac- 
cording to agreement" betweeu that governmeut and owners of ship. 

Poremptory excefitlon was flled to a libel in reui, by elalmant, a private cor- 
poration owning the steamship, as follows: "ïhe breach of contraet alleged 
does not give a maritime or other lien agaln.st the Saturnus" — whicli ex- 
ception was sustained and libel dismissed. Libelants appeal. 

Everett, Clarke & Benedict and Herman S. Hertwig, ail of New 
York City, for appellant. 

Burlingham, Veeder, Masten & Fearey, of New York City (Chaun- 
cey I. Clark, of New York City, of counsel), for appellee. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

HOUGH, Circuit Judge (after stating the facts as above). This is 
not an action for breach of charter, nor to enforce a maritime lien aris- 
ing upon such breach, for thèse libelants never chartered. Benevolent- 
ly reading the libel and exhibits, the most favorable statement of hbel- 
ant's légal position is that the Saturnus was offered in fulfillment of a 
nonmaritime contraet for the sale of oil cake, of which her owners 
presumptively had knowledge. By that contraet Midland Company had 
agreed to furnish a cargo for a ship which turned out to be the Satur- 
nus and to' furnish a cargo within the time limited in a well-known 
printed charter form, or pay demurrage after the there stipulated lay 
days, which would begin on tender of vessel for loading. Therefore 
both ship and consignor had agreed to manage the lading according ta 
the custom of the port unless varied by the charter form. That form 
contains no spécial provisions as to loading pier, but, by the custom, a 
ship at New York must go where ordered by shipper if the place is 
safe. Libelant-shipper named such a place, shipmaster or agent re- 
fused to go; therefore there was a breach — not of a charter but of 
what in effect was a contraet of affreightment, and for a fuU cargo, 
which is maritime in its nature. On exception we must assume it as 
true that the custom of the port is as pleaded, and is to be read into the 
contraet, and was violated to libelant's damage; and (since no argu- 
ment has been based thereon) we pay no attention to any matters sug- 
gested by the obvions truth that most if not ail libelant's dealings were 
with the sovereign of Holland as a disclosed principal. 

It being agreed that no hen, and therefore no' right in rem, exists 
for the breach of a contraet, however maritime but remaining execu- 
tory (The Ira Chaffee [D. C] 2 Fed. 401, The Monte A. [D. C] 12 
Fed. 331, and cases cited), the libelant's case must rest on one thought 
which may be put in several ways : (1) Since a lien exists for breach 
of an executed affreightment contraet, the time of breach is immaterial. 
(2) Lien arises out of performance or exécution of contraet, and there- 
fore also time is immaterial. (3) The rights of carrier and shipper in 
respect of carriage of goods by water are mutual and reciprocal and so 
are their remédies ; therefore, since the shipowner has a lien on cargo 
for unreasonable delays in loading, the rule of mutuality must include 
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a lien on ship for unreasonable (i. e., unlawful) expenses inflicted upon 
the shipper in respect of t!ie same matter ; and the additional expense 
of delivering cargo to a vessel at a berth violative of contract is the 
corrélative or reciprocal of loading delay. 

Such arguments suggest tliat tlie more complicated the modem mari- 
time contract, and the greater therefore the possibility of partial 
breaches, there must ensue, if this libel is sustainalDle, a multiplication 
or extension of liens not hitherto encountered in admiralty jurispi'U- 
dence. This, as well as the admitted paucity of direct authority on the 
point presently urged, justifies some investigation of the American doc- 
trine of maritime lien as a jus in re or proprietary interest in the thing 
proceeded against and deemed a sort of défendant, personification, 
whose cause may be presented by any claimant able to show therein a 
jus of bis own. 

Remembering that not ail liens hâve the same history or reason for 
existence, that bottomry (e. g.) rests on an express hypothecation, while 
the lien for necessaries is justified by an implied pledge, plus the as- 
sumed désire of the ship to' plough the seas, and also that not every 
maritime contract (e. g., insurance) créâtes or supports a lien, it is plain 
that this libel rests on the asserted American application of the maxim, 
"L,e batel est obligé à la marchandise et la marchandise au batel." * 
The Maggie Hammond, 9 Wall, at 449, 19 L. Ed. 772. 

At this date it is idle to inquire whether it was with logical or his- 
torical accuracy that the freight lien which, as a growth of the custom 
evidenced by the quoted maxim, reciprocally bound ship and cargo to 
each other, was declared as at once established by gênerai and ancient 
maritime law, and yet to be neither a hypothecation nor the privilège of 
the civil law (The Bird of Paradise, 5 Wall, at 555, 18 L. Ed. 662), but 
something "dépendent on possession and analogous to the common-law 
lien of a land carrier" (The Bags of Linseed, 1 Black, at 112, 17 E- 
Ed. 35), and not arising "until some lawful contract of affreightment 
is made, and a cargo shipped under it" (The Freeman v. Buckingham, 
18 How. at 188, 15 L. Ed. 341). We must now assume that the freight 
lien of American admiralty is less than a privilège because lost by un- 
qualified delivery of possession, yet more than the possessory lien of 
common law because créative of jus in re rather than jus ad rem." 
Why this is so bas long been no more than a curiosity of légal litera- 
ture. 

The aiïreightment contract before us présents more siniply than 
would many modem charter parties with their nunierous incidental 
and ancillary provisions this question : Is a maritime lien upon hull or 
cargo, as the case may be, the normal and lawful resuit of every légal 
claim of damage, due to any violation of the terms, express or implied, 
of a contract for carriage under which a carriage is ever actually be- 

1 This phriiso is cnlled Iiy a récent eoiiniiMitator a "brocard du Cleirac," but 
"ce pi'incipo résulte de la le.x Rhodia et du frafruient d'Ulplen." Heniiebicq, 
Principes de Droit Jlaritimo Coniparf', Brussels 1004, p. 31(>. 

2 For a siinnnary (by Putnaiii, Circuit Judge) of ruling cases on nature of 
water carriers' liens, and its reciprocal nature, see Wellman v. Morse, 76 Fed. 
at 577, 22 C. C. A. ;51S. 
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gun ? The inquiry must go this far, because no reason can be given for 
upholding the presently asserted lien that will not also support a multi- 
tude of other demands quite as close to the act of transport as is the 
one at bar, and ail of them breaches of the maritime contract of af- 
freightment. 

It appears to us that : (1) The Hen asserted is without historical ba- 
sis in gênerai maritime law; (2) it has been in substance rejected in 
America by a prépondérance of authority; (3) is not in its nature bén- 
éficiai to commerce, nor deserving of even statutory adoption — the only 
way it can obtain. 

1. English law may be disregarded; ' if it had been folio wed a cen- 
lury ago, no question such as this could bave arisen, as is abundantly 
shown by the opinions of Justice Story and sufficiently recognized in 
the Suprême Court décisions above named. 

Having gone beyond the common-law lien of England, but not ac- 
cepted the privilège of Continental Europe (as we assert), yet derived 
what we hâve rather from Europe than Britain, it may safely be said 
that, if no privilège arose from a given state of facts, no lien (in our 
sensé) based on such facts, can be asserted to hâve historical founda- 
tion. 

Before the codifications of the Empire, Pothier * set forth the ac- 
œpted doctrine of privilège for freight, i. e., that cargo might be de- 
livered and the privilège live for a fortnight unless during that time 
sale was made to a purchaser without notice. This passed into the 
Code de Commerce (section 191 et seq.) with the mutual privilèges of 
carrier and shipper defined, i. c, the ship was privileged for freight 
and average (i. e., gênerai) and the shipper for average and safe de- 
livery — above ail creditors," and this allotment of privilèges was and is 
restrictive. ° But this limitation of rights in rem was not a créature of 
the Législature, for section 191 "a complété les dispositions de l'ordon- 
nance de 1681 en adoptant le Commentaire de Valin, et les solutions 
données par la jurisprudence,"^ and that the Ordonnance de la Marine 
was a compiled statement of approved gênerai sea customs is a mat- 
ter needing no citation. 

s Its présent state as to the freight lien Is well summarized In Scrutton on 
Charter Parties, §§ 101 and 105, while damages for détention or demurrage are 
by contract only. See a review of the cases in Crossman v. Burrill, 179 U. 
S. at 107, 21 Sup. et. 38, 45 L. Ed. 106, and cf., Dunlop v. Balfour, 7 Asp. 
M. C. 181. 

* On the Maritime Contract, translation by Oaleb Cushlng, Boston, 1821. 

B Hennebicq, ubi supra. 

e A l'égard de l'affréteur le privilège sur le navire est restreint aux dom- 
mages-intérêts qui lui sont dus pour les deux cas exijrimés dans l'article 191 ; 
et à l'égard du capitaine le privilège n'existe sur le marchandises chargées, 
que pour le fret seulement." Caumont Dictionnaire du Droit Maritime, Paris 
1867. 

' Alauzet, Commentaire du Code de Commerce, Paris 1879, vol. 5, p. 52. 
And see Valin to the efCect that no privilège existed in a shipper who for 
any reason took off his goods after ladlng or who was prevented from loading ; 
"11 est évident qu'a cet égard, sa ci'éance est simple et ordinaire, sans aucunei 
sorte de privilège" (quoted in Boulay-Patay, Paris, 1834, vol. 1, p. 150). 
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Nor was it permissible to enlarge privilèges by analogy; like liens 
they hâve always been stricti juris.* There can, we think, be no doubt 
that never v^'as a privilège properly awarded for an expense put on a 
shipper and not caused by physical damage to goods actually carried 
and by the act of transport. 

The historical argument for libelant is substantially this: The lavi^ 
of the United States gives a lien for freight and demurrage irrespec- 
tive of any stipulation (Davis v. Smokeless Fuel Co., 196 Fed. 753, 
116 C. C. A. 381), and though demurrage strictly means an agreed price 
reserved in charter party or bill of lading (The J. E. Owen [D. C] 
54 Fed. at 186, Ben Franklin Co. v. Fédéral, etc., Co., 242 Fed. 43, 154 
C. C. A. 635) and is theref ore a créature of convention, the word is com- 
monly used to cover damages for wrongful détention, and at both load- 
ing and discharging ports. The reason usually assigned for securing 
such nonconventional damages by a lien on cargo is that "demurrage 
is an extended freight," but that common phrase is a fiction, and no 
reason at ail, yet the lien is certainly real enough, therefore it is urged 
that the fictional reason be disregarded, and the real lien mutualized, 
thus making the shipper's opportunity for liens on the ship coextensive, 
in time at least, with the shipowner's similar rights against the cargo. 

The argument as to what ought to be will be considered later, his- 
torically, only what is possesses importance. The English rule of no 
lien for demurrage or détention except by explicit agreement was de- 
nied in The Hyperion's Cargo," and the lien now universally recognized 
in the United States asserted, because the freight lien admittedly exist- 
ed and détention damages were of the nature of freight, i. e., compen- 
sation for using a ship; and one who kept a ship idle was using her. 
History may hâve been misread, the reason given may hâve been bad, 
and its récognition as covering détention at loading port is perhaps 
anomalous (e. g., Carleton v. 367 Tons of Coal [D. C] 206 Fed. 346); 
but, such as it is, it is the only reason for what is now commonly called 
the demurrage lien, and, if that reason does not aid libelant, the his- 
tory of neither English nor continental admiralty furnishes assistance. 

Without admitting that it is a fiction to identify demurrage and dé- 
tention with freight, it is not only plain that this now historié American 
doctrine does not furnish ground for the lien hère asserted, but the lé- 
gal condition of "dead freight" in respect of lien afîords strong historié 
argument against it. 

"Freight, dead freight, and demurrage" are historically bracketed 
together in charters as the subjects of lien. No English or American 
court has (so far as we can discover) ever supposed that there was a 
lien for dead freight, and certainly there never was a privilège there- 

8 Les privilèges sont de droit étroit. On ne doit jamais en cette matière 
argumenter par des! conséquences ni par dea identités, il faut que le privilège 
soit établi par la loi même" (Boulay-Patay, ut supra, p. 149). And for fur- 
ther citations as to privilège claimed by shipper for delay — and refused — 
see The Ripon City, 102 Fed. at 182, 42 C. C. A. 247. 

9 2 T-ow. ï).*). Fed. Cas. No. 6,9S7, and affinned as Donaldson v. McDowell, 
Holmes, 290, Fed. Cas. .3,985. It is no small tribute to the late Judge John 
Lovvell that the lower court décision is the one always quoted. 
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for ^'' by ancient maritime custom. The text-writers are unanimous as 
to its nonexistence (Parsons on Maritime L,aw [Ed. 1859] vol. 1, p. 
244; Henry, Admiralty Courts of United States [Ed. 1885] p. 172), 
and it was so assumed in The Ripon City, supra. 

One who agrées to load a full cargo and neglects to do it commits 
an especially plain breach of the afïreightment contract, yet the car- 
rier has no lien on what is laden, in respect of what is not. That a 
common-law or possessory lien could hardly exist on that which was 
not in possession is easily admitted,^^ but that no seaman or shipowner 
has (we believe) ever asserted such a maritime Hen unsupported by 
charter party is the strongest évidence of the historié meaning of 
Cleirac's "clever phrase," i. e., that the mutual obligations of the per- 
sonified ship and personified cargo begin v^fhen they are in charge of 
the same master, i. e., the captain, and cover only wha: occurs during 
that period of union. In the United States this union, in contemplation 
of law, begins when the ship is ready to receive cargo, and ends when 
a reasonable time has elapsed for putting it overside. And delay by the 
ship in discharging merely extends the charterer's or consignee's time 
wherein to receive — they bave no cause of action (much less lien) 
against ship or owner for such delay (Milburn v. Fédéral, etc., Ce, 161 
Fed. 717, 88 C. C. A. 577, Empire, etc., Co. v. Philadelphia, etc., Co., 
71 Fed. at 920, 23 C. C. A. 564, 35 L. R. A. 623), in the absence of spé- 
cial agreements to that efïect. To hold that freight money or some 
substitute for it began a reasonable time after ship ready to receive 
cargo is now, whatever its original justification or lack of it, law; but 
the only reason ever given for the holding is no reason for granting 
a lien on a ship for refusing to go to a particular loading place. 

We therefore think that the history of maritime jurisprudence af- 
fords no évidence that anywhere has the lien contended for been ad- 
mitted. 

2. Reported American décisions thought applicable are of two class- 
es: (1) Those leaning for support on the maxim of The Freeman, su- 
pra, that the mutual rights (i. e., liens) of shipper and carrier do not 
arise until contract made and cargo shipped ; and (2 ) those looking 
rather to the nature of tho mutuality arising upon union of goods and 
ship, and deducing rights and liabilities therefrom. Cases of the first 
kind are germane to the contention that any breach of affreightment 
contract will support a proceeding in rem if and as soon as goods are 
laden ; while the second class apply when libelant asserts bis lien as the 
logical resuit of mutuality of remedy. 

To make lien dépend on its relation to a point of time, i. e., the date 
of delivery to ship, is perhaps fictional or mechanical rafher than 
thoughtful, yet for lack of a better line of démarcation has long been 
well known in matters of statutory liens of mechanics and others. 

In The Ask (D. C.) 196 Fed. 165, ship's alleged wrongful delay 

10 Caumont (supra) p. 179, expresses the opinion that under the Code Na- 
iwleon the captam might retain the cargo until his claim for empty spaces 
was satisfied. Thls is a very différent thing from the privilèges preserved 
from older law by the fïode de Commerce. 

11 Phillips V. Ross, 15 East, 547, Birley v. (îhidstone, 3 M. & S. 205. 
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caused walting cargo to spoil, and, af ter lading, a lien was asserted for 
antécédent damages. The delay was adjudged excusable, but Mc- 
Pherson, J., pointed out that any lien came into existence "at the time 
injury was donc," the necessary inference being that, as nothing was 
laden at date of injury, there was nothing to which the lien could then 
attach, and there certainly cannot be a lien in nubibus waiting to de- 
scend. 

In Guffey v. Alaska, etc., Ce, 130 Fed. 271, 64 C. C. A. 517, a shipper 
delivered his goods to a carrier and got a bill of lading for a particular 
vessel then at sea. That vessel never took the goods, but the delivery 
did net produce a lien. And to the same effect. under différent facts, 
The Garonne, 160 Fed. 847, 87 C. C. A. 651. 

In The Priscilla, 114 Fed. 836, 52 C. C. A. 470, libelant took passage 
on a steamer, and some hours before embarking delivered his baggage 
to the shipowner but not on shipboard. Some baggage was lost, but 
before it came aboard, and the passenger was duly carried as per agree- 
ment with the rest of his luggage ; but he was by this court denied a 
lien for what had been lost. 

The Hiram (D. C.) 101 Fed. 139, is considered authority against 
the lien hère asserted, and The Habil (D. C.) 100 Fed. 120, expresses 
the same view. Hoadley v. The Lizzie (C. C.) 39 Fed. 45, presented 
facts appropriate for opinion, and lien was awarded; apparently the 
point was conceded. 

In the second class of décisions are two of Judge Morris of the 
Maryland district, which undoubtedly hold with libelant, one a case of 
keeping cargo for a wrongfully delayed and chartered vessel, and the 
other of shutting out cargo. Décision goes on the nature of contract, 
as we read the opinion. The J. C. Stevenson (D. C.) 17 Fed. 540, The 
Alvah (D. C.) 59 Fed. 630, reversed on another point, 17 Fed. 315, 23 
C. C. A. 181. 

On the other hand, in The EU Whitney, 1 Blatch. 360, Fed. Cas. No. 
4,345, Justice Nelson affirming Judge Betts summarily denied a lien as- 
serted by a shipper against a ship whose capacity had been falsely mis- 
represented to his injury as shipper. The point was necessarily in- 
volved, and, while the judgment is not reasoned, as authority there 
was nothing superior to the judges concerned at the date of décision. 

The General Sheridan, 2 Ben. 294, Fed. Cas. No. 5,319, expresses on 
suggestive facts the opinion of Justice Blatchf ord that : 

"Any duty that may be violateil by the owner or mastcr before the cargo is 
put alKiard Is not a duty of the vessel, and therefore the vessel cannot be In 
default." 

In the S. L. Watson, 118 Fed. at 952, 55 C. C. A. 439, there was 
considered a contract by a transportation line to carry fuU cargoes by 
several boats, and ail cargoes by some boat of the line, which con- 
tract was partially executed, but any lien against any or ail boats of 
the line was refused in respect of cargoes shtit out, the court re- 
marking that no lien arose "except in connection with some visible 
occurrence relating to vessel or cargo." 

The reasons of Addison Brown, J., for tinding a lien for damages 
by delay to the return cargo on a chartered round voyage, in The 
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Giulio (D. C.) 34 Fed. at 911, are instructive, as is the discussion in 
The Ripon City, supra, though in neither case was the présent point 
involved. But in both décisions, had the contention of the libelant 
hère been accepted, or even thought of, it would certainly hâve been 
considered. 

The vk^eight of whatever authority exists is against libelant ; and, 
indeed, considering how often similar disagreements hâve occurred, 
the novelty of the présent claini is a potent argument against it. 

3. This litigation exempliiies a common tendency to regard any float- 
ing property used in the performance of contract, as in some sort a 
pledge or surety for satisfactory performance; such security to be 
enforced by asserted maritime lien. No such principle is known to the 
admiralty. The ancient and customary lien of the sea is not main- 
tained, nor was it created (so far as history reveals its origin) for the 
convenience or assurance of parties, but for the encouragement of com- 
merce and shipping as a presumed benefit to the public, in respect of 
an occupation hazardous and uncertain beyond most land ventures. 

In respect of carriage of goods in particular, every public benefit has 
for centuries been deemed obtained w^hen goods were liable for f reight, 
and ship for safe and sound delivery of goods, the mutuality of rela- 
tion thus growing out of the act of transport, not the making of a con- 
tract for transportation. Anything more than this ^^ multiplies secret 
liens and hampers instead of advances ease and freedom of commerce. 
Merchant and mariner alike subject their property to the municipal 
law of every country into which their venture comes, but a maritime 
lien is as near an approach to jus gentium as can be found in private 
jurisprudence, and any extension thereof not intemationally well 
founded is to be opposed as jealously as is a déniai of its accepted ex- 
tent. 

The foregoing considérations lead to afiirmance with costs of the 
decree belovi^. 

12 It is worth notlng that in America we hâve also based the lien for gênerai 
average on possession only, thereby foUowing England rather than modem 
Continental Europe, Lowndes Gen. Av'ge, 5th Ed., p. 384; Coe Gen. Av'ge lu 
U. S., p. T4. For French treatment, see Valln, Infra, vol. 2, p. 535. 

Note. — Valin Ed. 1828, by Bécane, 2 vols., may be referred to for text of 
the Ordonnance. For correspondence with Code de Commerce see vol. 1, p. 
397, and for the commentator's view of the origin of Cleirac's saying and 
limitations of privilège, vol. 2, p. 24. 
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ERIE R. CO. V. DOWNS. 

(Circuit Court of Appeals, Second Circuit. April 10, 1918.) 

No. 207. 

1. Commerce ®=»27(7) — Employées' Liabilitt Agi— Employment in "Inteb- 

STATE Commerce." 

A switcliyard brakeman was a member of a crew attachée! to a switcb 
eiigine, and his day's work was in svvitcliing cars in interstate and intra- 
state commerce. He had just assisted in swit(!hing a string of 50 or 60 
cars, some of vvhicli were loaded witli interstate sliipments, and was re- 
turning to his engine when lie was struck and injured. Ileld, that his 
return was so iminediately couuected wltli his previous act as to he a 
necessary incident thereto, and that he was at the time of his in jury em- 
ployed in interstate commerce, within the meauing of Employers' Lia- 
bility Act April 22, 1908, c. 149, § 1, 35 Stat. 66 (Comp. St. 1916, § 8657). 

[Ed. Note. — For other définitions, see Words and Plirases, First and 
Second Séries, Interstate Commerce.] 

2. Mastee and Servant i©=»278(18), 289(29) — Action for Injuey to Servant 

— Négligence and Conteibutory Négligence. 

Plaintiff, who was a brakeman in defendant's svvitchyard, in the course 
Of duty, and when it was dark, or nearly so, started to pass through a 
space of 15 or 20 feet between cars standing on a track, when a single 
car at one side was struck with great force by another, and plaintiff was 
overrun and injured. The moving car had been eut out and allowed to 
run down quite a steep grade, with no light and no brakeman upon it to 
control its speed. This was not in accordance with the rules or custom of 
the yard. In the usual course employés were crossing the tracks at ail 
times, and this was known to défendant. Hcld, that there was évi- 
dence to sustain a finding of defendant's négligence, and also that it 
could not he said, as matter of law, that plaintiff was chargeable with con- 
tributory négligence. 

3. Trial cg=>350(6) — Spécial Issues — Instructions — Assumed Risk. 

Where the court, in an action by an employé to recover for an injury, 
Instructed the jury fully and correctly on the issue of assumption of 
risk, and that, if they found that plaintiff! had assumed the risk, he could 
not recover, it was not réversible error to refuse to submit such issue by a 
spécial question. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action at law by John Downs against the Erie Railroad Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

Certiorari denied 38 Sup. Ct. 583, 247 U. S. , 62 L. Ed. . 

The plaintiff in error will be herelnafter referred to as défendant, and the 
défendant in error as plaintiff. The plaintiff is a citizen of New Jersey. 
The défendant Is a corporation organiKed and existing under the laws of the 
State of New York. The plaintiff brought an action under the fédéral Em- 
ployers' Ijiability Act to recover damages for Personal Injuries sustained 
by him while in the employ of défendant. He obtained a verdict from a jury 
for $22,500, which the trial court reduced to !f20,000. 

The plaintiff was a yard brakeman, and was struck down and run over by 
a car in the defendant's yard at Jersey City, as a resuit of whieh he lost his 
right arm. It is claimed the accident occurred by reason of the défendant 
permitting cars to move about its yard wlille it was dark, without providing 
lights on the cars or brakemen to control the movement of the cars or to 
■«varn of their approaeh. The plaintiff had been employed in the yards for 19 

©SjFor other cases see same topic & KEY-NUMBBK in ail Key-Numbered Dlgesta & Indexe» 
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years. The yard was divided into various subyards, and tlie accident occur- 
red in wliat is known as "Yard A," and the cars in tliat yard are sent over 
wliat is called the North Hump." Tliis hump is 10 feet high, and it descends 
sliarply for a distance of 300 feet at a grade of 3.8, and then tapers gradually 
for about 500 feet to a level grade. The cars corne froni a receiving yard 
(yard D) into yard A, whieh is a classification yard, and as they roach the 
top of the hump they are eut off in "cuts" of froni 1 to 20 cars, and are pcr- 
mitted to roll down the hump by gravity into some one of the 21 tracks 
vvliich that yard contains, where they are made up into trains for différent 
points. 

The plaintifC had served as brakeman, conductor, and yardmaster. On tlie 
day in question he was serving as a frelght bralceman in a crew engaged in 
swltching cars. He testified that just previous to the injury he had been 
engaged with hîs engine in an opération consisting of moving about 50 or 60 
cars from yard A into yard E, and was protecting the rear end of the strlng 
of cars so rnoved. That opération being eoncluded, he left that string of cars 
to return and pick up his engine in yard A ; the engine being about 50 cars 
away from liim. To regain his engine he had to cross a number of tracks, 
and as lie approaclied the track on wliich he was injured he loolced, he said, 
to the east and to the west. He saw a car standing to the east and some to 
the west, with an open space of 15 or 18 feet between. He could see nothing 
coming on the track from either direction and started to cross. As he took 
one step beyond the flrst rail he heard a crash, and was knocked down and 
run over. A car had come down the liumpi and crashed into the stationary 
car, which knocked him down and ran over hlm. The force of the impact 
was such as to drive the car colilded with over 90 feet, even against the ré- 
sistance afforded by the weight of the cars standing 9 or 10 feet to the west 
of the plaintiiï. There was no one on the colliding car at the time to control 
Its speed or give warning. The practice was for the conductor in charge of 
a switching crew to bave brakemen varying in number mount the cars as 
they were eut off at the top of the hump and ride them down the hump into 
the classification tracks, so as to control their speed and that no damage 
would be done. It sometinies happened, even at night, that a conductor 
would drop 2 or 3 empty cars down the hump, without a brakeman in charge 
and without lights, when he knew that there was a long, clear space on the 
track along which the cars could run gradually until they came to a stop. 

The accident happened on November 23, 1916, a little after 5 o'clock in the 
afternoon. It was raining and getting dark, and the plaintifl: and the other 
members of his crew had their lanips lighted. 

Stetson, Jennings & Russell, of New York City (William C. Cannon, 
R. I/. Von Bernuth, and Coulter D. Young, ail of New York City, of 
counsel), for plaintiff in error. 

Sydney A. Syme, of Mt. Vernon, N. Y., for défendant in error. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

ROGERS, Circuit Judge (after stating the facts as above). [1] In- 
asmuch as the action has been brought under the fédéral Employers' 
Eiability Act, the iïrst question to be determined is whether at the 
time of his injury the plaintifï was actually engaged in interstate com- 
merce. If he were not so engaged, we need not inquire further. To 
maintain the action it must appear that at the time of the injury he 
was employed in moving or handling cars engaged in interstate com- 
merce, or performing an act so directly and immediately connected 

1 There was no direct évidence in the case as to where tlie colliding cor 
came from. The circumstancos indicate quite conclusivcly, however, that it 
came from the hump. 
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with the act of moving or handling such cars as to be a part of it 
or a necessary incident thereto. From what bas already been said, it 
is apparent that he had been engaged in shifting a string of cars from 
yard A to yard E. It is conceded that some of the cars in that string 
were engaged in interstate commerce. Some of the cars contained 
freight transported from other states into the state of New Jersey, and 
some of the cars contained freight which was being transported from 
the state of New Jersey to other states, and remaining cars contained 
freight which was being transported between points wholly within the 
state of New Jersey; and it was stipulated that the next switching 
movement, subséquent to the occurrence of the accident, which was 
made by the switch engine and switching crew to which plaintifif be- 
longed, consisted in moving three cars containing coal which had been 
transported from the state of Pennsylvania into the state of New 
Jersey. 

The défendant insists that the plaintifï had completed the switching 
opération he had been engaged in, and was injured while on the way 
back to receive orders which would require the beginning of a new 
opération. On the other hand, the plaintifï argues that the engagement 
was not completed until he had rejoined bis engine, and that his walk- 
ing back for that purpose was necessarily the final act in the opération 
first engaged in. The défendant relies upon Erie Railroad Company 
V. Welsh, 242 _U. S. 303, 37 Sup. Ct. 116, 61 h. Ed. 319, and insists 
that the facts in that case are similar to those in this. In that case 
the plaintifï was, and for some time had been, a yard conductor, en- 
gaged in miscellaneous services in the way of switching and breaking 
up and making trains under the orders of the yardmaster, and had 
to apply frequently to the latter for such orders. On the night of the 
accident the plaintifï, with a yard crew, took a freight car loaded 
with merchandise destined to a point without the state into the classifi- 
cation yard, and placed it on a siding, where it was left, then proceeded 
a short distance further with an intrastate caboose, and left it on a 
difïerent track, then took the engine to a water plug and took on water, 
and started back with the engine to the yard from which it originally 
came, slowing down on the way near the yardmaster's office, where 
the plaintifï jumped off to get further orders. In jumping, his feet 
became entangled in signal wires, and he was thrown under the engine 
and injured. It appeared that the orders he would hâve received, had 
he not been injured on his way to the yardmaster's office, would hâve 
required him immediately to hâve made up an interstate train. The 
court held that he could not maintain his action, as he was not at 
the time engaged in interstate commerce. 

We do not, however, agrée that the facts in that case are so similar 
to the facts in this case that the décision in that must be regarded as 
décisive in this. There were three distinct acts involved in that case. 
The fîrst was an act in interstate commerce. The second was in 
intrastate commerce. The third act of taking on water may be disre- 
garded as being preparatory to whatever work might next be engaged 
in. The act of intrastate commerce intervened between the act of in- 
terstate commerce and the in jury. The Suprême Court of Ohio had 
250 F.— 27 
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held that the plaintifif was not at the time of the in jury employed in 
interstate commerce. The case was taken to the Suprême Court of 
the United States. The court said : 

"The question remalns whether he was performing an act so directly and 
immediately connected with his prevlous act * * * as to be a part of It 
or a necessary incident thereto. » » * And this dépends upon whether 
the séries of acts that he had last performed was properly to be regarded as 
a succession of separate tasUs or as a single and indivisible task." 

The court held that it could not say that the Ohio courts had com- 
mitted manifest error and alErmed the judgment. The case is clearly 
distinguishable f rom the one under considération, for hère the act prior 
to the in jury was an act of switching cars engaged in interstate com- 
merce; and in returning therefrom to the engine his act was so im- 
mediately connected with his previous act as to be a necessary incident 
thereto. 

In Erie Raih'oad Company v. Winfield, 244 U. S. 170, 37 Snp. Ct. 
556, 61 L. Ed. 1057, the action was brought to recover for the death 
of an employé in charge of a switch engine in the carrier's yard. In 
Goncluding his work for the day. the employé took his engine lo the 
place where it was to remain for the night and started to leave the 
yard. His route lay across some of the tracks, and while passing over 
one he was struck by an engine, and .soon died from the injuries re- 
ceived. Some of the cars switched during the day were engaged in 
interstate commerce, and others in intrastate commerce. The court 
held that in leaving the carrier's yard at the close of his day's work the 
deceased was but discharging a duty of his employment. It was a 
necessary incident of his day's work, and — 

"no more an incident of one part than of another. His day's work was in 
both interstate and intrastate commerce, and so, when he was leaving the 
yard at the time of the Injury, his employment was in both. That he was 
employed in interstate commerce is theréfore plain, and that his employment 
also extended to intrastate commerce Is for présent purposes of no impor- 
tance." 

In the case now under considération the plaintifï was a member of 
a crew attached to a switch engine, and his day's work was in switch- 
ing cars in interstate and intrastate commerce. He had just switched 
a string of 50 or 60, ail on the same string, and some of the cars trans- 
ported freight which came, from other states into the state of New 
Jersey, and others freight which was being transported out of ihe 
state into other states, and still other cars contained freight which was 
being transported between places wholly within the state of New 
Jersey. The plaintiff had not concluded his day's work, and was not 
leaving the yard, but was crossing the tracks to rejoin his engine, to 
continue his work. This crossing of the tracks was as much a neces- 
sary incident of the opération of switching the cars above referred to 
as "the crossing of the tracks was an incident of the employment in 
interstate commerce in the Winfield Case. And in North Carolina 
Railroad Company y. Zachary, 232 U. S. 248, 34 Sup. Ct. 305, 58 L,. 
Ed. 591, Ann. Cas. 1914C, 159, the plaintiff was permitted to recover 
under the fédéral Employers' Liability Act for the death of a locomo- 
tive fireman who was killed in crossing the tracks in the railroad yard 
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in going from his engine to his boarding house. He had inspected and 
oiled and fired his engine, and no cars had been attached to it when 
he started to go to his boarding house. The court said : 

"It seems to us clear that the man was still 'on duty,' and employed in 
conuiioree, notwithstanding his temijorary absence from the locomotive en- 
gine." 

[2] There can be no question that this record discloses évidence 
which, if believed, fully justified the conclusion that the défendant 
was négligent. The évidence shows that defendant's employés, in their 
work in the yard where this accident occurred, constantly crossed the 
tracks, and that that practice was perfectly well known to ail persons 
engaged in operating trains ; and it was left to the jury to say whcther 
défendant was conducting its business with ordinary care and prudence, 
if, with knowledge of this practice, it sent the car or set of cars down 
from the hump the night in question without any lanterns or lights, and 
allowed them to come into collision with the stationary car that was 
standing on the track, pushing it a considérable distance, and causing 
the injury complained of herein. It was usual to send a brakeman on 
the cars, to control their speed and prevent their striking other cars 
with force. The record discloses that, if cars were permitted to come 
down with a strong impact in such a manner as to do damage to the 
rolling stock, those in charge of such a car or set of cars would be sub- 
jected to punishment at the hands of the défendant. This indicated 
what the défendant itself regarded as the manner in which its employés 
should conduct thèse opérations. 

The theory of the plaintiiif was that from the practice in the yard 
he had no reason to expect that any car or string of cars would be let 
loose from the hump at a high rate of speed without a light or without 
a brakeman to prevent a severe impact, when there was a car or set 
of cars anywhere on the track into which the car or set of cars were 
set loose ; that that was a kind of risk that he had not assumed, and 
that from the manner in which the business in that yard had gone on 
for many years he had no reasonable cause to believe that what took 
place would occur. The défendant insisted that there were occasions 
when cars came down without a brakeman and were let loose so that 
a severe impact would occur, and that it was to be regarded as an ordi- 
nary risk which the man assumed. 

[3] The jury was instructed at length concerning the assumption 
of risk and that the plaintiff assumed the ordinary risks inhérent in 
his employment. The jury was informed that, when a man enters an 
employment, he assumes ail the danger that cornes from and only 
from the ordinary risks inhérent in the character and nature of that 
employment, but that he does not assume the extraordinary risks. 
The rule on that subject as laid down by the Suprême Court in 
Chesapeake & Ohio Railway Company v. De Atley, 241 U. S. 315, 
36 Sup. Ct. 564, 60 L,. Ed. 1016, was read to the jury, and their at- 
tention was called at length to the theory of both plaintiff and de- 
fendant on this branch of the case. They were instructed that the 
obligation was upon the défendant to satisfy them by a fair prépon- 
dérance of évidence that the plaintiff assumed the risk. "If they 
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satisfy you that he did," the judge instructed, "they must hâve tlie 
verdict. If they fail to satisfy you, Downs must hâve the verdict." 
The jury could not hâve failed to understand the law on that subject. 

But it seems that the court submitted to the jury six written ques- 
tions upon which to find spécial verdicts. In brief they were : 

Was défendant guilty of négligence? 

Was plaintifif guilty of contributory négligence? 

If you find for the plaintifï, what are the fuU damages? 

If you find plaintifï guilty of contributory négligence, what propor- 
tion of the full damage should be excluded from recovery? 

If you find that défendant was guilty of négligence, and plaintifï 
was guilty of contributory négligence, by how much in money hâve 
you reduced the verdict against the défendant ? 

State whether your verdict is for plaintifï or défendant, and, if for 
plaintifif, then for what amount. 

There was no spécial question submitted as to whether the accident 
happened as a resuit of one of Ihe risks which défendant claimed that 
the plaintifï assumed. If the plaintifï had assumed the risk, that fact 
constituted an absolute défense. The défendant claims that by not in- 
cluding the question as to whether plaintifï had assumed the risk in the 
number of questions upon which the court required a spécial finding it 
in elïect withdrew from the considération of the jury that question. 
Counsel for défendant expressly requested the submission of a spécial 
question on assumed risks. The court said : "I décline to send that 
as a spécial question to the jury." Counsel took an exception. The 
court then said : "That they will take care of in their gênerai verdict." 
We are not prepared to say that this constituted réversible error, as 
the jury had been fully instructed on that subject, and must hâve under- 
stood perfectly that, if plaintifï assumed the risk, he could not recover. 

The défendant asserts that the plaintiff was guilty of contributory 
négligence as a matter of law. The fédéral Employers' Liability Act 
has changed the law of common carriers by railroad as respects the 
efifect of contributory négligence. That act abolished contributory nég- 
ligence as a défense, and it now merely diminishes the damages. Act 
April 22, 1908, c. 149, § 3, déclares that : 

"The fact that the employé may hâve been guilty of contributory négligence 
shall not bar a recovery, but the damages sUall be diminished by the jury in 
proportion to the amount of négligence attributable to siu-h employé." United 
States Compiled Statutes (1916) Annotated, vol. 8, § 8050. 

The jury was correctly instructed on this subject, and charged to 
make spécial findings regarding it. They were to answer specifically : 
"Was plaintifï guilty of contributory négligence?" If they ansvvcred 
that question in the négative, they were to state : "What are the full 
damages?" Then, if they found he was guilty of contributory négli- 
gence, they were to state : "What proportion of the full damage should 
be excluded from recovery?" "If you should say that he was guilty 
of contributory négligence, then you must make up your minds whether 
it was half his fault or one-third his fault, or one-tenth his îault, or 
whatever you belle ve, and you put down one-half or one-third or one- 
tenth or whatever it is." And then they were told that, if they found 
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défendant guilty of négligence and plaintiff guilty of contributory 
négligence, they were to state: "By how much in money hâve you 
reduced the verdict against the défendant?" The jury answered "No" 
to the question, "Was the plaintiff guilty of contributory négligence?" 
This court is unable to say as matter of law that the plaintiff v^^as 
guilty of contributory négligence. 

According to the défendant, if the plaintiff's testimony is true, the 
car which crashed into the stationary car must hâve been within the 
sight of the plaintiff, and he should hâve seen it had he looked with 
proper care and vision. The plaintiff's testimony was that he could 
see 4 or 5 or 6 car lengths, and that the cars were on an average 
36-foot cars. That would make the distance somewhere between 144 
and 216 feet, instead of 310 feet, as défendant contends. The dis- 
tance from the top of the hump to the place of the accident was not 
less than 1,230 feet, instead of 1,000 feet, as claimed by défendant. 
There is no basis, therefore, for the defendant's statement that: 

"If the plaintiff's testimony is true, tlien tlie car, wiiicti was more tlian 
310 feet away from the place of the accident, while plaintiff was only 10 feet 
away therefrom, must hâve been traveling without an engine attachée!, at the 
rate of 93 miles an hour, in order to hâve reached the point of accident at 
the time the plaintiff dld, and must hâve covered the distance from the top 
of the hump to the place of the accident, which was 1,000 feet in 7.33 sec- 
onds." 

The plaintiff, on the other hand, asserts that, if there be suhstituted 
the actual évidence in the case in place of the defendant's assumptions, 
it will be found that the speed of the car did not need to be more 
than 19 miles an hour to place it beyond the range of his vision when 
he last looked, and that a car traveling at the rate of 19 miles an hour 
would make the trip from the top of the hump to the place of the 
accident in 45 seconds. We are satisfied upon looking into the evi- 
dence that it is not of such compelling character as would justify us 
in holding as matter of law that the plaintiff's négligence contributed 
to his injury. 

Judgment affirmed. 



HODSON V. UNIÏED STATKS. 

(Circuit Court of Appeals, Eighth Circuit. March 11, 1918.) 

No. 4970. 

1. CiUMiNAL Law ig=>901 — Tbial — Dejeukeer to Evidence — Waiver. 

A demurrer to the évidence at the close of the case for the prosecutiou 
Is vvaived by défendant by introducing évidence in défense. 
|2. InDIANS <S:=338(1) — iNTKODtCINQ LiQDORS INTO Indian Countky — Tbial— 
Direction of Verdict. 

In a prosecution for introducing liquor from without the state into an 

Oklahonia county, which was formerly in Indian Xerritory, évidence held 

sufflclent to warrant submission of the case to the jury. 

■3. WiTNEssEs iS=>255(4) — Examination — Use of Writinq to Refresh Memoky. 

A witness inay, whlJe under examination, refresh his memory by the 

use of a writing not made by himself, which he read or thoroughly ex- 

«=>For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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amined while the facts were fresh In his recollection, and wlilch he theu 
kiiew stated the facts correctly. 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma; Ralph E. Campbell, Judge. 

Criminal prosecution by the United States against E. Hodson. 
Judgment of conviction, and défendant brings error. Affirmed. 

Kelly Brown, of Muskogee, Okl. (N. B. Maxey, of Muskogee, Okl., 
on the brief), for plaintiff in error. 

Walter J. Turnbull, Asst. U. S. Atty., of Muskogee, Okl. (W. P. 
McGinnis, U. S. Atty., and Paul Pinson, Sp. Asst. U. S. Atty., both 
of Muskogee, Okl., on the brief), for the United States. 

Before SANBORN, Circuit Judge, and TRIEBER and YOU- 
MANS, District Judges. 

SANBORN, Circuit Judge. The défendant below, E. Hodson, was 
indicted, convicted, and sentenced for introducing liquor from with- 
out the State of Oklahoma into the county of Muskogee, in that part of 
the state of Oklahoma that was within the Indian Territory prior to the 
admission of the state into the Union. He assigns four errors in his 
trial. 

[ 1 ] The first is that the court erred in overruling his demurrer to 
the évidence at the close of the piaintiff's case ; but the défendant waiv- 
ed this objection by subsequently introducing évidence in his défense. 

[2] The second is that the court denied his request at the close of 
ail the évidence to direct the jury to return a verdict in his favor, and 
it présents the question whether or not there was any substantial évi- 
dence at the trial of his guilt. The record contains substantial évi- 
dence of thèse facts: 

On July 11, 1916, Mr. Blake, a deputy United States marshal, seized, 
at the dépôt of the Missouri, Kansas & Texas Railway Company in 
Muskogee, Okl., a worn cloth or canvas covered trunk bound by ropes 
and without an effective lock, which contained ten gallons of whisky 
and had attached to it baggage check No. 164837 of the railway com- 
pany, Muskogee to Tulsa. The marshal left the trunk at the dépôt 
and destroyed the whisky. On September 11, 1916, the défendant pre- 
sented to Mr. Post, the station agent of the railway company at Tulsa, 
the stub or claim check of the railway company, Muskogee to Tulsa, 
No. 164837, and claimed a lost trunk thereon. On July 10, 1916, pas- 
senger train No. 10 of the railway company from Muskogee to Sedalia, 
Mo., was due to leave Muskogee about 4 :30 a. m. and to arrive at Se- 
dalia at about 1 :15 p. m., and passenger train No. 9 was due to leave 
Sedalia at about 4 :05 p. m. and to arrive at Muskogee at about 12 :20 
night. About 4 a. m. on July 10, 1916, a man who Mr. Wilson, the 
baggageman of the Railway Company at Muskogee, testified he 
thought, but was not sure, was the défendant, presented to him a card 
ticket from Muskogee to Sedalia and asked him to check, and he did 
check and ship, to Sedalia on train No. 10 that morning, a trunk which 
was bound by rope and was so light that he asked if it was empty, be- 
cause there was a rule against shipping empty trunks, and the man 
said it contained his work clothes and he was going to Sedalia. When 
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train No. 9 from Sedalia came into Tulsa that night the trunk came 
back bearing check No. 157699, Sedalia to Muskogee, the same man 
who had caused it to be checked to Sedalia the morning before applied 
on the arrivai of this trunk for it and caused it to be shipped to Tulsa 
under the direction of the same baggage agent at Muskogee under 
check No. 164837. This baggage agent handled the trunk when it was 
sent to Sedalia and when it was returned to Muskogee, and it was light 
when it went out and heavy when it came back. On July 10, 1916, the 
baggage agent of the railway company at Sedalia checked a pièce of 
baggage with check No. 157699 from Sedalia to Muskogee and this 
trunk, which returned to Muskogee on the night of July 10, 1916, bore 
upon it the check No. 157699, Sedalia to Muskogee. 

This brief statement of the more material part of the évidence pro- 
duced by the government has satisfied the court that, while ail this 
évidence is circumstantial, it points so directly to the conclusion that 
the défendant caused the whisky to be introduced from Sedalia, Mo., 
into the county of Muskogee, that a décision cannot be rightfully ren- 
dered that it was the duty of the court below to withdraw this évidence 
from the jury. 

The third assignment of error is directed to the last paragraph in the 
charge of the court, but the bill of exceptions shows that, before ex- 
ception to it was taken, the jury retired, that when counsel for the de- 
fendant attempted to take his exception the court remarked, "That is 
to be taken in the présence of the jury," and counsel for the défendant 
replied, "Well, since the jury has retired, I will waive it then." It is 
too late to revoke the waiver, to move to recall the jury, and to take 
the exception after the case has reached this court on error ; and this 
assignment is dismissed. 

[3] The fourth complaint is that the court erred in permitting the 
baggage agent at Muskogee to testify to the number of the check on the 
trunk when it came back from Sedalia to Muskogee, after refreshing 
his memory by the use of the waybill, "for the reason," as counsel stat- 
ed at the trial, "that the testimony has showed that this is an instru- 
ment which was made from the original record, which was made by 
some party other than this witness, and for this reason the same is ir- 
relevant, incompétent, and immaterial." If this objection stated ail 
the évidence which had been received before it was made, and which 
conditioned the introduction of the testimony to the number of the 
check, it would be fatal to the trial. But Mr. Wilson had testified that 
he was the baggageman of the railway company at Muskogee; that it 
was his duty to receive from passengers, to check, and to ship out- 
bound baggage, and to deliver to passengers in-bound baggage ; that 
when passenger train No. 9 arrived from Sedalia, about 12 :20 in the 
night of July 10, five pièces of baggage came from it to Muskogee, one 
of which was the trunk which had been sent to Sedalia; that in the 
ordinary course of business, when a pièce of baggage would come to 
Muskogee on a train a baggageman's waybill would come to him from 
the train baggageman tied up with the Muskogee mail; that on that 
night he received the baggageman's waybill train No. 9 made on the 
7 — 10 — 16 for the five pièces of baggage put ofif at Muskogee, which 
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waybill was marked Exhibit A ; that he saw that waybill that night ; 
that he checked the baggage against it and signed it that night ; that at 
that time he knew the number of the check on the trunk in question ; 
that he noted it accurately and that he made a record of it, but that 
he did not hâve his own record in the courtroom ; and that the way- 
bill Exhibit A was the waybill such as is received and made a part of 
the records of the railway company in transactions of the kind under 
considération. Thereupon this colloquy between the court and the 
witness followed: 

"The Court: Q. Now. by référence to that, dld you make any part of that 
statement there? A. I signed it. Q. You signed it? A. Yes, sir; I checked 
the baggage against the waybill and signed the waybill. Q. You checked this 
instrument which you haye In your hand against the baggage? A. I did. Q. 
Haye you checked that — did you cheek that against this particular pièce of 
baggage about which you are testifying? A. I did. Q. Did you at tlie time 
flnd that the number of the baggage stated on the waybill which you hâve 
in your hand corresponded with the number on the clieck of this particular 
trunk? A. Yes, sir. Q. Can you now state that those figures that are gi-zeu 
as the numbers of the check on that particular trunk correctly state what 
that number was? A. I can. Q. Can you by référence do that now, so as 
to refresh your memory, so as to state to the court what the number of that 
check was? A. Yes. Q. You may state." 

Counsel then objected to trie answer on the grounds stated above, 
the witness answered "157699," and an exception was allowed. There 
was no error in the admission of this testimony. A witness may, while 
under examination, refresh his memory by the use of a writing made 
by himself at or so near the time of the transaction that the facts are 
f resh in his memory, or by the use of any writing, not made by himself, 
which he read or thoroughly examined while the facts were fresh in 
his recollection, and which he then knew stated the facts correctly. 1 
Greenleaf on Evidence (15th Ed.) § 436; Commonwealth v. Ford, 
130 Mass. 64, 67, 39 Am. Rep. 426; Putnam v. United States, 162 U. 
S. 687, 694, 16 Sup. Ct. 923, 40 L. Ed. 1118; The J. S. Warden, 219 
Fed. 517, 521, 135 C. C. A. 267. 

The judgment below is affirmed. 



SIMMOXS et al. v. HODGES. 

(Circuit Court of Appeals, Flfth Circuit. April 9, 1918. Kehearlng Denied 

May 24, 1918.) 

rj>. 3165. 

1. Appeal and Error <©=:3l008(2) — Review — Findings. 

Where trial was to the court, jury having been waived, a flnding by 
the court on conflicting évidence is conclusive on appeal. 

2. BiLLS and Notes ®=»353 — -"ruRCUASER fou Value." 

One who pays for negotiable pnper with his own negotiable note. In 
whole or in part, is a "purchaser for value." 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Purchaser for Value.] 

(gsaFoi other cases see same toplc & KEY-NUMBEE In aU Key-Numbered Digests & Indexes 
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3. P.iLLS AND Notes (S=353— Purchaskrs fob Value — Wiio are. 

One payiiig for negotiable paper \vith his own note retains the character 
of an innocent liolder so Ions as Iiis own note is outstandlng and until ma- 
turity ; and if before maturity his note is trnnsferred to an innocent pur- 
chaser for value, he retalns that character despite notice of au inflrmity 
in the original note. 

4. BiLLs AND Notes <®=ïo53— Purchasebs for Value — Notice. 

Where plalntifE, who purcliased a note, glving his own negotiable note 
in part payment, concealed that fact froni the niakers, and after his 
own note had matured paid the same to the original payée, though he 
had been informed of an infirmity in the note which he had purchased, 
and it appeared that plalntiff adopted that course to benefit those 
from whom he received the détective note, lie caunot rely on the défense 
of innocent purchaser for value. 

In Error to the District Court of the United States for the North- 
ern District of Texas; Edward R. Meek, Judge. 

Action by Floyd R. Hodges against W. W. Simmons and others. 
There was a jtidgment for plaintifif, and défendants bring error. Re- 
versed and remanded. 

Cullen F. Thomas, Lynn B. Milam, and O. O. Touchstone, ail of 
Dallas, Tex., and Wni. M. Jones, of Farmersville, Tex., for plaintiffs 
in error. 

Joseph E. Cockrell and L. C. McBride, both of Dallas, Tex., for de- 
fendant in error. 

Before WAEKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. The writ of error was taken from a judg- 
ment of the District Court in an action on a negotiable note; the 
plaintiffs in error being the makers, and the défendant in error the 
transférée and holder, of the note. The parties waived a jury trial, 
and the judgment was rendered by the District Judge, who made no 
spécial finding of facts. 

The makers of the note defended the action in the District Court 
upon the theory that the note was made conditional and nonnegotiable 
by a written mémorandum attached to it, but which had become de- 
tached and lost before suit brought on it. The payée of the note was 
a partner of the makers, and the makers claimed that the note was to 
be paid only out of the profits of the firm, and was not to be negotiated 
by the payée. The payée assigned the note to his brother, and his 
brother assigned it to the défendant in error. The issues of fact were : 
(1) Whether the note was conditional or absolute; (2) whether the first 
taker was a bona fide holder for value without notice ; and (3) wheth- 
er the défendant in error was a bona fide holder for value without 
notice, as to the whole or a part of the note. 

No spécial findings having been made by the District Judge, it would 
not be possible to hère détermine which of thèse issues the District 
Judge rehed upon in rendering judgment, if there is substantial évi- 
dence in the record to support two or more of them. After examining 
the record, we hâve concluded that the évidence without conflict shows 

<g=»For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests à Inaexea 
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that the note was subject to the condition claimed by plaintiffs in error. 
There is more doubt as to whether the évidence is conflicting as to the 
bona fides of E. M. Gribble, the first talcer of the note. However, we 
think his explanation of what occurred at Dallas, when it is claimed he 
received notice of the infirmity in the note, before his alleged purchase 
of it, so equivocal and unconvincing as to create no substantial con- 
tradiction to the positive testimony of the vi'itness W. M. Jones that no- 
tice was then imparted to him. The exclusion of thèse two issues 
leaves the judgment to rest upon the bona fides of the défendant in 
error, the last taker of the note. 

[1] His want of notice and payment of value for the note, when he 
originally bought it, was f ound by the District Judge on conflicting év- 
idence, and is conclusive on this appeal. It is, however, without dis- 
pute that he gave his own negotiable note in the sum of $2,530 in part 
payment, along with a check for $500, for the note sued upon, which 
he claims to hâve bought. It is also without dispute that, before he 
paid any part of his own note, he received full notice of the infirmity in 
the note hère sued on, and thereafter, and after his own note was long 
past due, and was still in the hands of the original payée, paid his 
■ own note to the original payée. It is also without dispute that he con- 
cealed from the makers of the note hère sued upon the fact that he 
had given his own note for five-sixths of the considération he claims 
to hâve paid for their note, even after being notified by them of the 
infirmity in the note sued on. The only question presented by the 
record is whether, under thèse circumstances, the défendant in error 
can be said to be a holder for value without notice of the note sued 
upon, as to the amount of his own note given in payment of the note 
sued on, and which he paid after being notified of the vice in the note 
sued upon. 

[2-4] One who pays for negotiable paper with his own negotiable 
note, in whole or in part, is a purchaser for value. Greenwood v. 
Lowe, 7 La. Ann. 197; Dresser v. M. & I. Co., 93 U. S. 92, 23 h. Ed. 
815. If his negotiable note is transferred before maturity to an inno- 
cent purchaser for value, he retains the character of an innocent 
holder, though he receive notice of the infirmity in the original pa- 
per. So long as his negotiable note is outstanding, and until maturity, 
he remains also an innocent holder. If his own note remains unpaid 
until after its maturity, and he pays it after maturity and with notice 
of the infirmity in the original note, the question whether or not he 
is an innocent holder of the part of the original note, in payment of 
which he gave his own note, is a différent one. The purpose of the 
doctrine of bona fide holder is protection only. It cannot be used by 
the holder to advantage the seller of the negotiable paper, which orig- 
inated in fraud. Van Winkle Gin Co. v. Bank, 89 Tex. 147, 33 S. W. 
862; Dresser v. M. & I. Co., 93 U. S. 92, 23 L. Ed._815. Protection 
of the holder being the sole purpose of the rule, its application is 
limited to cases in which the necessity demands its application. It is 
also accompanied by a corrélative duty on the part of the holder to 
protect the maker from injury resulting from the fraud, as far as 
he can do so consistently with due protection to himself. So long as 
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the holder's own note is outstanding and negotiable, due protection to 
him demands that he be considered a bona fide holder, since he may be 
made liable upon it, in spite of any fraud of tbe payée of it in the 
original transaction. The most that could be, in any view of it, ex- 
pected of him, vvould be to enjoin its negotiation pending the settle- 
ment of the rights of the parties to the original paper. 

It is not necessary for us to décide whether any such duty rests 
upon him. In this case, payment was made by the défendant in error 
after maturity to the original payée, and with fuU notice. Even when 
paid under such circumstances, there may be some cases in which the 
infirmity in the original note is doubtful and contested, or the char- 
acter of the intermediate transferor, as a bona fîde holder himself, a 
matter of assertion, and in which the maker of the second note would 
not be required to refuse payment of it, and stand the expense of 
defending a suit, but would be justified in paying his own note, with- 
out awaiting suit, and be permitted to invoke the rule of bona fîde hold- 
er. This, as we understand, is the effect of the holding in the case of 
Adams v. Soûle, 33 Vt. 538. To successfully invoke the rule, under 
such circumstances, it is clear the holder would hâve to show the ut- 
most good faith in endeavoring to avoid payment of his own note, un- 
til the right of the holder as against the maker of the original note was 
determined, and in endeavoring to afford the maker of the original note 
every opportunity to efïectually avail himself of the défense he has 
against the payée of the original note. 

In this case the évidence is convincing that the défendant in error 
neither endeavored to stay payment of his own note, until the plain- 
tiffs in error could settle their controversy with the prior holders of 
their note, nor did he even notify the plaintiffs in error that his own 
note was outstanding, but apparently purposely concealed that fact 
from the plaintiffs in error until he had paid his own note, when it 
was too late for them to take steps to protect themselves. We think 
the record fuUy shows that the défendant in error used his position 
as transférée of the original note for value and before maturity, if he 
was such, not for the purpose of protection, but for the purpose of en- 
abling the payée of the original note and his brother, to whom it was 
transferred by him, to consummate a fraud upon the makers of the 
original note. The transactions by which the défendant in error orig- 
inally acquired the note sued upon, and by which he subsequently paid 
his own note, given in payment of the note sued upon, after full notice 
of its alleged infirmity, are concededly attended with such unusual 
circumstances, and are so contrary to the course of business, as to ad- 
mit of no construction other than a désire on the part of the défend- 
ant in error to make hirnself a holder for value of the note sued upon, 
for the purpose of using the vantage ground of that position in an en- 
deavor to assist in the accomplishment of the fraud between the orig- 
inal parties to that note. This the authorities cited and common sensé 
unité to prevent. 

Thèse views resuit in the reversai of the judgment of the District 
Court, and the remanding of the cause to that court for further pro- 
ceeding conf ormable to this opinion ; and it is so ordered. 
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GEE WOB V. UNITED STATES. 

(Circuit Court of Appeuls, Fifth Circuit. April 10, 1918. Eehearing Denied 

May 24, 1918.) 

No. 3206. 

1. Ceimixal TjAW <g=^307 — Evidence — Pkesxjmption — Statutes — Validitt. 

Act .Tan. 17. 1914, c. 9, 38 Stat. 275, amending Act Feb. 9, 1909, c. 100, 
35 Stat. «14 (Comp. St. 1916, §§ 8800-S801f), prohibiting th.e importation of 
smoUing opium after April 1, 1909, which déclares it unlawful to re- 
çoive or eonceal imported opium nfter importation knowing it to hâve 
been imported contrary to lavv, provides that possession of imported opium 
sliall be deemed sufflcient évidence to warrant conviction unless explalned 
to the satisfaction ot the jury, and déclares that after July 1, 1913, ail 
smoking opium within the United States shall be presumed to hâve been 
imported contrary to law, and tliat the burden is on the accused to rebut 
the presuroption, is valld; it belng within the power of Congress to dé- 
clare such rebuttable and explalnable presumptions. 

2. CusTOMs OuTiEs <®=»121 — Unlawful Importation — Statutes — Amendmbnt. 

The Harrlson Drug Act (Act Dec. 17, 1914, c. 1, 38 Stat. 785 [Oomp. St. 
1916, §§ 6287g-6287q]), imposlng a spécial tax on ail persons who pro- 
duce, import, manufacture, compound, deal in, dispense, sell, distribute, or 
give away opium or coca leaves or their derlvatlves, did not in any way 
affect Act Jan. 17, 1914, c. 9, amending earlier Act Feb. 9, 1009, c. 100, pro- 
hibiting the importation of smoking opium, and declaring a presumption 
of the illegality of the importation of such opium. 

3. CusTOMs DuTiEs i®=3l34 — Unlawful Importation — Opium — Evidence. 

In a prosecution for receiving and concealing smoking opium after im- 
portation, knowing it to hâve been imported in violation of Act Feb. 9, 
1909, c. 100, as amended by Act Jan. 17, 1914, c. 9, évidence heU suffl- 
cient to warrant a finding that accused was in possession of the opium. 

4. CRiiriNAL Law <@=992-— Trial — Sentence. 

Whero accused was convieted and sentenced on two counts, and the 
sentence w-as within the competency of the court to Impose for the offense 
charged in the flrst count, it wlU be referred to that count, if the latter 
count be found unsupported by proof. 

5. Criminal Law i®=»878(4) — Verdict — Inconsistencï. 

A conviction on a charge of being a dealer in opium without having 
reglstered, etc., is not Inconsistent with an acquittai on a charge of mak- 
ing a particular sale; for the jurj' might well hâve believed that the sale 
laid was not proven, but that défendant was a dealer, 
e. Poisons <S=39 — Offenses — Burden of Proof. 

A dealer in narcotic drugs has the burden of showlng registry and 
payment of spécial tax Imposed by the Harrison Act. 
7. Poisons <S='4 — Offenses — Hareison Act. 

For an unreglstered dealer in opium to hâve possession of opium is a 
violation of Harrison Act, § 8 (Comp. St 1916, § 6287n). 

In Error to the District Court of the United States for the Eastern 
District of Louisiana ; Ruf us E. Poster, Judge. 

Gee Woe was convieted of receiving and conceahng three tins of 
smoking opium after importation, knowing the same to hâve been im- 
ported in violation of Act Feb. 9, 1909, c. 100, as amended by Act Jan. 
17, 1914, c. 9, and of being a dealer in opium without having registered 
and paid the tax required by Act Dec. 17, 1914, c. 1, and défendant 
brings error. Affirmed. 

igssFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Nicholas G. Carbajal and Théodore E. Roehl, both of New Orléans, 
La., for plaintiff in errer. 

Joseph W. Montgomery, U. S. Atty., and Nicholas Callan, Asst. U. 
S. Atty., both of New Orléans, La. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. Plaintifï in errer was tried on an indict- 
ment, which contained three counts, He was acquitted on the second 
count, and it requires no f urther considération. The first count charg- 
ed him with receiving and concealing three tins of smoking opium, af t- 
er importation, knowing the same to hâve been imported in violation 
of the act of February 9, 1909, as amended by the act of January 17, 
1914. The third count charged him with being a dealer in opium, 
and with net having registered and paid the spécial tax as required by 
the act of December 17, 1914. 

[1-3] The plaintiff in errer inslsts the évidence in the record does 
net warrant a conviction under either count of the indictment. The 
first count charged défendant with having received and concealed 
three tins of smoking opium, after importation, knowing it to hâve 
been imported contrary to law. The évidence relied upon by the gov- 
«rnment to convict upon this count was that tending to show that de- 
fendant had in his possession, just before his arrest, three tins of 
smoking opium. Section 1 of the amending act of January 17, 1914 
(38 Statutes at Large, 275), prohibits the importation of smoking opi- 
um without exceptions after April 1, 1909. Section 2 makes it unlaw- 
ful to receive or conceal imported opium, after importation, knowing 
it to hâve been imported contrary to law, and provides that possession 
of imported opium shall be deemed sufficient évidence to warrant con- 
viction, unless the défendant explains the possession to the satisfac- 
tion of the jury. Section 3 (Comp. St. 1916, § 8801a) provides that 
after July 1, 1913, ail smoking opium within the United States is pre- 
sumed to hâve been imported after April 1, 1909, and hence contrary 
to law, and the burden is on the accused to rebut the presumption. If 
thèse provisions of the act ef January 17, 1914, are valid and unrepeal- 
ed, the government made a prima facie case, if it introduced évidence 
tending to show that défendant had possession of the three tins of 
smoking opium. That presumptions of this and like kind, rebuttable 
and explainable by the accused persons, are within the competency 
ef Congress to create, is well settled. Luria v. U. S., 231 U. S. 9-25, 
34 Sup. et. 10, 58 L. Ed. 101 ; United States v. Yee Fing (D. C.) 222 
Fed. 154. That nething contained in the act of December 17, 1914 
(Harrison Act; 38 Statutes at Large, 786), has the effect of repealing 
the provisions cited of the act of January 17, 1914 (chapter 9, 38 Stat. 
275), appears from the express disclaimer of any such intent on the 
part of Congress in section 12 ef the Harrison Act. Nor is there any 
inconsistency between the provisions of that act, the act of January 17, 
1914 (chapter 10, 38 Stat. 277), regulating the manufacture of smoking 
opium, and the act in question. There is nething in either of thèse acts 
which makes lawful the importation ef smoking opium into this coun- 
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try. Nor is there any language in the opinion of the Suprême Court 
in the case of United States v. Jin Fuey Moy, 241 U. S. 394, 36 Sup. 
Ct. 658, 60 L. Ed. 1061, Ann. Cas. 1917D, 854, that casts doubt on the 
power of Congress, as a régulation of foreign commerce, to prohibit 
the importation of smoking opium and to make possession of smoking 
opium after a fixed date évidence tending to show that it was imported 
contrary to law, and known to be so by the possessor. The doubt ex- 
pressed was as to the power of Congress to déclare the possession of 
opium per se a crime, at least such, if any, as might be produced in 
one O'f the states of the United States. If, therefore, the record con- 
tained any évidence tending to show that défendant was in possession 
of the three tins of smoking opium just before his arrest, it was for 
the jury to détermine his guilt or innocence under the first count of 
the indictment. We think the évidence in the record, if credited, 
abundantly establishes his possession. It is true no eyewitness saw 
the three tins on his person or premises. They were found on the ad- 
joining premises, near the dividing fence, on the ground. It is testi- 
fied that the défendant answered the knock of the raiding officers by 
coming to the door and then putting out the lights, without admitting 
the officers. It is testified he was next seen returning from the back 
yard, next to where the three tins were found, to his house; that on a 
couch, which showed évidence of récent occupancy, a pipe, still warm, 
was found ; that the défendant had an opium pill on his person ; that 
the globe of the lamp of the pipe was found just over the fence with 
the three tins of opium; and that it too was still warm. The time 
was between 2 and 3 in the morning. Thèse facts, if credited, taken in 
connection with the suspicious conduct of défendant, would justify a 
strong inference that défendant was the récent occupant of the couch, 
and the smoker of the pipe, and that the man who occupied the couch 
and smoked the pipe and who had been in the back yard was the man 
who placed the three tins and the warm globe where they were found 
by the officers in the adjoining back yard. The weight to be attached 
to the déniai of the défendant that he was the man was for the jury to 
détermine, which they hâve done adversely to him. 

[4-7] The plaintiiï in error also contends that the évidence did not 
warrant a conviction upon the third count, which charged him with 
being a dealer, and not having registered and paid the spécial tax, and 
being in possession of the three tins of opium. As the sentence was. 
within the competency of the District Court to impose for the offense 
charged in the first count, it would be referred to that count, if the 
third count were held to be unsupported by the proof. The conten- 
tion as to this count is that the jury, after acquitting the défendant 
upon the second count, which charged a sale against him, could not 
consistently convict him upon the third count, which charged him 
with being a dealer. If the inconsistency existed, it would be no 
ground for disturbing the conviction on appeal, if the record contains 
évidence to support the third count. The claim of inconsistency is, 
however, plausible, but not sound. The défendant might be shown 
to be a dealer either by évidence of sales made by him or by évidence 
tending to show that he held himself out as engaging in the business 
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of dispensing the d ag. îlis being a dealer miglit well hâve been infer- 
red from his suspidous conduct and from his receiving visitors at un- 
reasonable hours, and the character of his premises and their occu- 
pants, though the jury were unconvinced that the particular sale relied 
upon by the government to sustain the second count of the indictment 
was in fact made. If the défendant was a dealer, the burden was upon 
him to show registry and payment of the spécial tax. 15 Ruling Case 
I/aw, § 159, p. 394. If he was an unregistered dealer, his possession of 
the three tins of opium, if the jury were satisfied of it, was a violation 
of section 8 of the Harrison Act, as charged in the third count of the 
indictment. 

We find no error in the record, and the judgment is affirmed. 



JACOB et al. v. IVINS. 

(Circuit Court of Appeals, Third Circuit. April 29, 1918.) 

No. 2327. 

1. MuNicirAt Corporations <S=s>706(6) — Stbeets — Injuby to Pebsons on — 

Evidence. 

Evidence tliat a motorcar swerved from the street and ran upon the 
sldewall?, where it strnck a pedestrian after pusliiug a stone carriage 
block some distance from its place, warrants the submission to the jury of 
the question of neglisence on the part of the driver. 

2. Appeal and Bkrok tg=>10ti8(3) — Review — Hakmless Erbor. 

In an action against the owner of a delivery automobile by plaintifC, 
who was struck by the saine while on tlie sidewalk, the car having swerved 
from the street, an instruction presenting the doctrine of res Ipsa loquitur, 
while improper, plaintifC havlng called the driver of the car, who te.stifled 
as to defects in the steering apparatus causing tlle accident, was harmless 
as to défendant, where the évidence justifled verdict in favor of plaintifC. 

3. Municipal Corporations iS=3706(5) — In.tubies to Pep.sons on Stbeets — 

Evidence. 

In an action by a pedestrian, Injured on the sidewalk when defendant's 
motorcar left the street, évidence held to warrant a verdict against de- 
fendants. 

In Error to the District Court of the United States for the East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action by Mary J. Ivins against Joseph P. Jacob and another, trad- 
ing as Jacob Bros. There was a judgment for plaintiff, défendants' 
motion for new trial was denied (245 Fed. 892), and défendants bring 
error. Affirmed. 

William W. Smithers, of Philadelphia, Pa., for plaintififs in er- 
ror. 

Daniel R. Rothermel, of Philadelphia, Pa., for défendant in error. 

Before BUFEINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The plaintifï, Mary J. Ivins, while 
walking on the sidewalk of a Philadelphia street, was struck and in- 

<g=ï>For other cases see same tcpic & KKY-NUMBER In ail Key-Numbered Digests & Inflexes 
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jured by a delivery automobile that was driven if, Joseph P. Jacob, 
one of the défendants, and the question for decisii|n was whether the 
injury was caused by his négligence. (D. C.) 245 Fed. 892. 

[1] The important facts were not in controversy : The plaintiff was 
walking south on the west sidewalk of Eighteenth street, and was 
approaching the corner of Berks street, when she was knocked down 
and severely hurt. The machine had just crossed Berks street, and 
was running north on Eighteenth, when it swerved to the west, mount- 
ed the curb, pushed a stone carriage block some distance from its place, 
struck the plaintiff, and overturned. Thèse facts were proved by the 
plaintiff herself and by one or two other witnesses, and in themselves 
were sufficient to carry the case to the jury. We do not décide that 
they justifîed the application of the doctrine, "res ipsa loquitur." It 
is fairly common knowledge that an automobile sometimes gets out 
of control without the driver's fault; but, vvithout more, the jury 
would hâve been at liberty to draw the inference of négligence. But, 
instead of resting her case at this point, the plaintiff strengthened it 
by the testimony of another witness, the driver of the car. He was 
called for cross-examination under the Pennsylvania act of 1887 (Act 
May 23, 1887 [P. L. p. 158]) ; but he was allowed to testify fully, and 
before he fînished he had given the whole défense, which in brief was 
this : 

[2, 3] The automobile, a new Ford car, was on its first business 
trip, and had only been in opération about one hour. It had made sev- 
eral deliveries; the last stop being a short distance south of Berks 
street. Up to this time the car had been driven by Raymond Perl- 
stein, one of the défendants' employés ; but Joseph P. Jacob now took 
the wheel. He had had two years' expérience with cars, and knew 
how to drive this particular make. He testified f urther : 

"I went out to see whether he [t'erlstein] knew how to drive a car. 
« » * rpi^ji intention of the flrm was to let him drive it, If he proved capa- 
ble of handling it. * * * The street was perfet^tly clear. We started 
from, I think, 1840 North Eighteenth street, going over to the right-hand slde 
of the street. The macliine had just gone into high, and when you first go 
into high it Is going at approxiniately 15 miles an hour; then you check it 
immediately — get it under control. As we passed over Berks street, a de^ 
livery automobile of some kind was standing on the rlght-haud side, not exact- 
ly at Berks street, but a little farther along, and I turned to the left, when 
I came near it, to avoid it. To my surprise the wheel stuck fast, and when I 
released or dropped the engine into neutral, and applying the foot brake was 
not going to stop the car in time, X said: 'Raymond, look out for yourself. 
The car is going up on the pavement Don't get hurt.' * * * Then tlie 
car struck tlie pavement, the two front wheels going up on the sidewalk, and 
the atçerlng bar in front stnick the dismounting stone, and pushed it, I 
suppose, about six inches, and the car quietly turned over, plnning Miss Ivins 
under it. I was ail intent in trying to force the steering gear; but I did not 
know the young lady was under the car until I heard her voice, and then I 
directed my mlnd to lifting up the car, to take her out. * * * The rod 
underneath has a little bail and socket joint on the end, and that passed center 
and stuck fast. That is a thing that is known. «■ * * The street was 
damp ; neither wet nor dry. « * * Our last stop was 1S40. That is near 
the corner. I then had gone from low into high, checked my engine, as vi'e 
passed over Berks, I would say 15 miles an hour, just about the speed that 
you start with, and then, before the car struck the curb, it was reduced by 
placing the engine in neutral and applying the brakes, sueli as it was. I 



JACOB V. IVINS 433 

would suppose it was reduoed to possibly 5 or 6 miles an hour at the tiiue it 
struck tliat stone. The machine was working very stifl: at the tlme, and 
lieated the vvater in the tank, whlch would indicate that it would be im- 
possible to go at a high rate of speed, witli a perfectly new eugine, and 
everything working tight. * * * The nia(.*hlne was inechanieaUy construct- 
ed wrong. We hâve had to change the steering apparatus twice t)efore we got 
a steering apparatus that was safe. * * « The whole machine was so 
wrong that subsequently the Ford people * * * took it apart and replaced 
the parte that had beeu admitted to be imperfeet, and performed the whole 
thing without charge. * * * i noticed tliat tho whole thing was working 
very stiftly. We were told that it would work stlffly ; but it had been oiled 
up and was in perfect order, and when we find there is soinethlng wrong 
with a car, we gradually get to the point. * * * i feit uncomfortable the 
way he [Perlstein] was driviug, and I could not détermine whether It was 
the man or the macliine. So wlien he got out to deliver a package I got at the 
wheel, and from the time that I started the car untll the accident occurred I 
felt tliat there was sometliing wrong with the car, and my intention was 
to stop before <-oming to the next street, and make an exaniination, and see 
what it was. My knowledge of the machine indlcated to me that there was 
something wrong. * * * " 

The rate of speed was in some dispute, but this was a matter for the 
jury. 

The défense having thus been presented, no other witness was 
called, and it will be observed that tlie occurrence had been fuUy 
laid before the jury — the injury, its cause, the surrounding circiim- 
stances, and the défendants' explanation. In such a situation there 
was no occasion to apply the presumption expressed by "res ipsa loqui- 
tur," and the remarks in the charge on that subject might well hâve 
been modified, or perhaps omitted. The whole case being before the 
jury on direct évidence, the question was whether the défendants' 
négligence had thus been established. The plaintiff was not relying 
on presumption, but on positive testimony, and the défendants' ex- 
planation had the same quality of support. Nevertheless, we are sat- 
isfied that as a whole the charge could not bave led the jury astray, and 
therefore we are not disposed to be critical about a few sentences that 
might not stand the test of a leisurely examination. It is clear enough 
that the verdict is justified by the évidence; the driver's lack of due 
care might properly be inferred from the fact that, when he took the 
wheel, he knew that the car was not working satisfactorily, but took 
the risk of going on without examination or effort to remedy what 
might be wrong, and, moreover, of running it on a narrow city street 
at a rate of speed which some of the witnesses described as very 
fast. 

The assignments of error do not need separate discussion. We find 
no réversible error, and afïirm the judgment. 
250 F.— 28 



i34 250 FEDERAL EEPORTEB 

SPIES V. UNION PAO. R. CO. 

(Clrralt Court of Appeals, Elghth Circuit March 11, 1918.) 

No. 4984. 

1. Trial <©=>109 — Gbounds for Direction of Veediot — Insufficienct of 

Opening Statement to Jury. 

If, after conslderlng tlie stotement to the jury by hls counsel of plaln- 
tffl's cause of action, and after glvlng counsel an opportunlty to explaln 
or modlfy It, the court is of opinion tbat the statement does not set forth 
facts sufflclent to constitute a cause of action, It has the power to dlsmlss 
the case without préjudice, or to direct a verdict for défendant. 

2. DiSMISSAL AND NONStTIT @=7, 30 — BiGHT TO DiSMISS WrlHOUT PREJUDICE 

CONDlTrON OF CAU.se. 

A plalntiff may not dismiss wlthout préjudice after a motion for a 
dlrected verdict has been made and submitted, or after such a motion has 
been argued and the court has expressed Its opinion upon it 

3. DiSMISSAL AND NONSUIT <S=»30 BiQHT TO DiSMISS WITHOÛT PREJUDICE— 

Statiitobt Provision. 

TJnder Rev. St Neb. 1913, 9 7654, whlch provides that a plaintifC may 
dlsmlss an action without préjudice to a future action "before the final 
submission of the case to the jury or to the court wiere the trial is by 
the court," a plalntiff had the right to dlsmlss without préjudice, where 
the court had stated Us opinion that the openlng statement of counsel 
dld not State facts sufflclent to constitute a cause of action, but before any 
motion or suggestion for a dlrected verdict had been made. 

In Error to the District Court of the United States for the Kstrict 
of Nebraska ; Joseph W. Woodrough, Judge. 

Action at law by John J. Spies against the Union Pacific Railroad 
Company. Judgment for défendant, and plaintifï brings error. Re- 
versed. 

W. D. Oldham, of Kearney, Neb. (T. J. Doyle, of Lincoln, Neb., on 
the brief), for plaintiff in error. 

A. G. EUick, of Omaha, Neb. (Edson Rich, of Omaha, Neb., on the 
brief), for défendant in error. 

Before SANBORN, Circuit Judge, and TRIEBER and YOU- 
MANS, District Judges. 

SANBORN, Circuit Judge. Mr. Spies, the plaintiff below, the 
driver of an automobile, brought this action for damages which he al- 
leged he sustained by reason of a collision of the automobile at a 
Street crossing with a motor passenger car which the railroad company 
was running across the street on one of its tracks. He averred that the 
collision and his damages vi^ere caused by the négligence of the com- 
pany ; the latter denied this allégation, and insisted that the négligence 
of the plaintifï was the cause of the collision and injury. The case 
came on for trial before a jury, and Mr. Oldham, one of the counsel 
for the plaintifï, made his opening statement of the facts of the case 
to them. At the close of that statement the court first said to him 
that his impression, f rom the statement he had made, was that he could 
not maintain the action, that the duty of the court was to order the 

- . — .i.,..,.... 1 1 II .11,1.1 - 1.. ■ .1 , , ^ 
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case dismissed, but that, if he was wrong, he would like to be shown.. 
Thereupon Mr. Doyle, another of the counsel for the plaintiff, and Mr. 
Oldham, again stated the facts and argued their suffîciency to consti- 
tute a cause of action. But the court again expressed the opinion that 
the facts were insufficient, whereupon Mr. Oldham repHed that, in 
view of the statement of the court, he would dismiss the cause without 
préjudice. The court, however, denied the plaintiff permission to dis- 
miss his case in that way, and, after hearing further discussion of the 
sufficiency of the facts stated, directed the jury, over the objection and 
exception of the plaintiff, to return a verdict for the défendant. The 
judgment challenged by this writ of error is based upon the rulings 
which hâve been recited. 

[1] The first question presented by this case is: Was the refusai 
of the court to permit the plaintiff to dismiss his case without préjudice 
to a subséquent action for the same cause erroneous? The statute 
which conditions the answer to this question is section 7654, page 2095, 
Revised Statutes of Nebraska 1913, and the part of it relevant to the 
issue hère presented reads in this way: 

"7654. Sec. 95. Dismissal Without Préjudice. — An action may be dismissed 
wlttiout préjudice to a future action: 

"Krst. By ttie plaintiff, before the final submission of tlie case to the jury,, 
or to the court where the trial is by the court." 

If, after considering the statement to the jury by counsel for the 
plaintiff of the latter's cause of action, and after giving counsel an op- 
portunity to explain or modif y it, the court was of the opinion that the 
statement did not set f orth facts sufficient to constitute a cause of ac- 
tion, it had the power to dismiss the case without préjudice to another 
action, or to direct a verdict for the défendant on the statement, and 
it was the approved practice for it so to do. Oscanyan v. Arms Co., 
103 U. S. 261, 263, 264, 26 L. Ed. 539; Butler v. National Home for 
Soldiers, 144 U. S. 64, 12 Sup. Ct. 581, 36 L. Ed. 346. 

[2, 3] It is too late for a plaintiff to dismiss or to move to dismiss 
his case without préjudice to a subséquent action for the same cause, 
after a motion for a directed verdict has been made and submitted, 
or after such a motion has been made and argued, and the court has 
expressed its opinion upon it. Rhode v. Duff, 208 Fed. 115, 118, 125 
C. C. A. 343, 346; Whitted v. S. W. Telegraph & Téléphone Co. (D. 
C.) 217 Fed. 835, 837; Bee Building Co. v. Dalton, 68 Neb. 38, 39, 40^ 
41, 42, 93 N. W. 930, 4 Ann. Cas. 508 ; Fronk v. Evans City Steam 
Laundry Co., 70 Neb. 75, 96 N. W. 1053. But counsel for the plaintiff 
announced his dismissal of this case, or, if that be too strong a state- 
ment, moved to dismiss it, before any motion for a directed verdict had 
been made by the défendant, and before any suggestion had been made- 
by the court that it was considering or intending to make such a di- 
rection. It was not until after plaintiff's counsel had announced that, 
in view of the statement of the court, he would dismiss the case with- 
out préjudice, that the first suggestion of a directed verdict was made.. 
The only intimation prior to that announcement was the statement of 
the court that the impression .he received f rom counsel's statement of 
his case was that the only duty the court had to perf orm was to order 
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the case dismissed ; and the conclusion is that the motion of counsel for 
the plaintiff to dismiss his case without préjudice was made in due time, 
and that it was error to deny it. This resuit renders the other question 
in the case immaterial. 

Let the judgment below be reversed, and let the case be remanded 
to the court below, with directions to grant a new trial. 



THE WASniNGTOJSr. 
(Circuit Court o£ Appeals, Second Circuit. March 13, 1018.) 

No. IGS. 

1. CoixisioN' <Ss=100(l) — TjIaeility — ■\'E,ssEr, ly Tow. 

A ferr.yboat, which in a fog collidcd with a barge in the last tier of a 
to^v, held whoUy at fault; the tug towing the barges having given the 
reiiuired signais, which were Jieard by ttie ferryboat, and the faulty 
navigation of the tug prior to the accident not liaving contributed thereto. 

2. Collision <g=3lOO(l) — Tows — Anticipation. 

So long as 500-foot tows are not illégal in New York Harbor, they must 
be reclioned with by vessels navigating in a fog, after hearing signais 
indicatlng the présence of a tow. 
S, Collision <S=>100(2) — Fog Signals — Négligence. 

Where a tug in charge of a tow gave the whistle signal provided by 
Navigation Rules, art. 15 (Act June 7, 1897, c. 4, § 1, 30 Stat. 99 [Comp. 
St. 1916', § 7888]), a barge being towed, which could not whistle, is not 
guilty of négligence in lailing to give other signals in a fog; the pre- 
scribed signal excluding ail others. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

lyibel by Patrick Ward against the ferryboat Washington, claimed 
by the Pennsylvania Raiiroad Company, and the Cornell Steamboat 
Company. From a decree for libelant against the Washington, claim- 
ant appeals. Affirmed. 

The Senator Rlce, a tug belonglng to the Cornell Steamboat Company, left 
a pler in the North River hound to Gowanus, in clear vveather, with a hawser 
tow of six boats in three tiers. The hawsers were of not over 100 feet, mail- 
ing the probable length of the flotilla from bow of tug to stern of last tier 
at least 500 feet. Shortly after leaving, a dense fog sot in, vt'hereupon the 
Riffe rounded to, and drifted stern flrst down river with the ebh tide, nntil 
opposite the Cortlandt Street ferry. Thls proceeding is said to hâve been 
necessary, because she could flnd no place to tie up. While thus drifting, she 
sounded regularly the "one long and two short" whlstles of article 15, which 
also- déclares that a vessel towed "may give this signal and shall not givo 
any other." 

The ferryboat Washington, on startlng from her slip at Cortlandt street, 
heard the Rlce's signals ahead, and stopped (reversing also) iintil they sounded 
well ofC the starboarci bow, then started ahead and saw nothing until the 
llbelant's barge appearec dead ahead and not over 30 or 40 feet away. She 
was starboard boat in the last tier. Collision followed. The whistles of the 
ferryboat had been heard on the Rice, and the men on the latter declared 
that they also saw the Washington herself , when she flrst approached and 
then baeked away ; also that on hearing the ferryboat, and kn-owing that 
they were about off the slips, they "hooked up" and were going up river at 
eautious speed when collision happened. 

@=3For other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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As the mnster of the Wasliington had not seen the tus or tow when he first 
stopped and reversed for them, he did not know whether the tow was along- 
slde or on a hawser, and admitted on hls examination that he might expect 
elther method. The vessels in tow were ordinary barges, with no mechanical 
Sound apparatus. They gave no signais whatever, The trial court found the 
ferryhcat alone at fault ; her owners appealed, assigning for error that the 
conduct of the Senator Rice oaused the collision, and the injured barge con- 
tributed by making no noise of any kind. 

Chauncey I. Clark, of New York City, for appellant. 
Robert S. Erskine, of New York City, for appellee Cornell Steam- 
boat Ce. 

T. Catesby Jones, of New York City, for appellee Ward. 

Before ROGERS and IIOUGH, Circuit Judges, and EEARNED 
HAND, District Judge. 

HOUGH, Circuit Judge (after stating the facts as above). This 
appeal bas, we think, resulted from indignation over the conduct of 
the Rice in drifting, tail to, down the North River for nearly three 
miles, in a dense fog. 

[1,2] A¥e are not concerned to palliate such conduct, but must in- 
quire whether it proximately caused this particular collision. Whether 
by good or bad navigation the Rice and her tow got in front of the 
Washington's slip, and made their présence known by the only signal 
known to the law. The Washington heard, recognized a tow, knew 
it might be either on a hawser or alongside, and when the sound was 
sufficiently broad off the bow to give apparent clearance for either 
kind of tow went ahead, and found the end of a moderately long 
hawser tow so close aboard that she could not stop in time to avoid 
collision. Assuming that the Rice had drifted into the Washington's 
path, she went ahead properly on hearing (and she says seeing) that 
ferryboat, which came into collision by miscalculating, or rather not 
guessing right, as to the probable length of the possible hawser tow. 

The navigation of the Rice, before she and the Washington began 
to navigate with référence to each other, is immaterial, unless her 
position when such related or relative action began caused or contrib- 
uted to collision. Plainly it did not; and what caused contact was 
the Washington's error in going faster than would permit her to 
avoid the kind of tow she admits might bave been encountered. Until 
500-foot tows are illégal in this harbor, they must be reckoned on. 
Of course, tugs with such tows owe a corresponding duty of care; 
but absence of such care must contribute to injury to produce liability. 

[3] That the beat in tow could not whistle is admitted. The stat- 
ute now prevents any other noise, and the reasons for the présent writ- 
ten rule are set forth in The City of New York, 49 Fed. 956, 1 C. C. A. 
483. Cf. Hughes v. Penn. R. R. Co. (D. C.) 93 Fed. 510, affirmed 
113 Fed. 925, 51 C. C. A. 555. Décisions imposing a duty of making 
signais on a boat left moored or swinging at a pier end in a fog (The 
Jersey Central, 221 Fed. 625, 137 C. C. A. 349), or declaring it négli- 
gence in a tug to let her tow so swing out into the stream from a pier, 
without producing a noise at the distant and moving end (The Ex- 
press, 212 Fed. 672, 129 C. C. A. 208; The Bern, 243 Fed. 859, 156 
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C. C. A. 371), have no application to a tug navigating with a tow. The 
statutory noise excludes any other. 

Decree affirmed, with interest and costs to both appellees, against 
owners of the Washington. 



CROSS, Sheriff, v. GEORGIA IRON & COAL CO. 

In re GEORGIA STEEL OO. 

(Circuit Court of Appeals, Fîfth Circuit. April 9, 191S.) 

No. 3193. 

1. Bankeuptcy ©=3215 — Court op — Powebs. 

The court of bankruptcy, in tlie exercise of its équitable powers, may 
protect the estate of a bankrupt, which was in its custody, from a fraudu- 
lent and excessive assessment. 

2. Appeal and Erkok <@=3907(2) — Review — Pbesumptions. 

Where the évidence on which an order was based was not Incorporated 
in the record, it will be presumed that the évidence supports the order. 

3. Bankeuptcy <S=ï215 — Taxation <S=>317(1) — Assessment of Taxes — Au- 

THORITY OF COUKT. 

An assessment of property for taxation can be validly made only by an 
otficial or body designated by law to make It, and, while a court of equity 
may protect a taxjiayer from a fraudulent and excessive assessment, a 
court of bankruptcy, in the exercise of its équitable powers, cannot, hav- 
ing found that the assessment against the estate of the bankrupt was ex- 
cessive, make an assessment. 

Appeal from the District Court of the United States for the North- 
ern District of Georgia; WiUiam T. Newman, Judge. 

In the matter of the bankruptcy of the Georgia Steel Company. 
Pétition by the Georgia Iron & Coal Company to enjoin the collection 
of taxes assessed agamst the property of the bankrupt. The propriety 
of the assessment having been submitted to arbitrators, W. H. Cross, 
Sheriff of Dade County, petitioned for an order that taxes be paid on 
the assessment made by the arbitrators. From an order finding that 
the assessment by^ the arbitrators was excessive, and reassessing the 
property, W. H. Cross, Sheriff, appeals. Modified and affirmed. 

Martin G. Smith, of Trenton, Ga., for appellant. 
Daniel W. Rountree and Clifford L. Anderson, both of Atlanta, Ga., 
for appellee. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. While the properties in Dade county, 
Ga., of the Georgia Steel Company, a bankrupt, were in possession of 
a tenant of the trustée in bankruptcy of that company, an exécution in 
favor of the tax collector of Dade county, for the amount claimed to 
be due from the steel company for state and county taxes for the year 
1916, was levied by the sheriff of Dade county on a portion of said 
properties. On a pétition which alleged that the assessment of the 

ig=>For other cases see same toplc & KEY-NUMBBE In ail Key-Numbered Digests à Indexes. 
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properties for the taxes of 1916 was illégal and excessive, the court 
in whlch the bankruptcy proceeding was pending enjoined the sheriff 
from enforcing the exécution, directed the trustée in bankruptcy to pay 
within ten days "such amount as will equal the tax at the rate fixed 
for 1916, if the property were valued at the amount at which it was 
voluntarily returned in 1915," and ordered that the question as to 
whether the assessment should be more than such return and additional 
taxes paid for 1916 be submitted to arbitration, to be had and pro- 
ceeded with as provided in a Georgia statute approved August 14, 
1913. The court's order contained the foUowing: 

"ïhe flnding of the arbitration shall be final, exceiJt upon good cause stiown 
it may be reviewed by the court." 

The amount of taxes based on the assessment of the previous year 
was paid. Arbitrators were selected pursuant to the court's order, 
and an award was made by two of thç arbitrators, the one selected by 
the tax receiver and the one appointed by the ordinary of Dade county. 
This award assessed the steel company's properties in Dade county at 
$250,000. Those properties were assessed in 1915 at $176,000. In re- 
sponse to a pétition by the sheriff for an order that the taxes be paid on 
the assessment made by the arbitrators, the trustee's tenant set up that 
the assessment made by the two arbitrators was excessive, and that it 
was arrived at by improper and unf air means, in that both those arbi- 
trators were prejudiced against the trustée in bankruptcy, and were 
known to be so prejudiced and biased by the oÉficials who selected them. 
The court made the following order : 

"This matter came on to be heard upon the pétition of W. B. Oureton, tax 
oollector, and the pleadings tiled in response thereto, and, after the introduc- 
tion of évidence by the respective parties and after hearlng from counsel 
for the parties: It is considered, ordered, and adjudged by the court that the 
assessment of the properties at $2-.5O,0OO for the year 1916 is unreasouable, ex- 
cessive, and conflscatory. It Ss further ordered and adjudged that an assess- 
ment of .$175,000 for said property is fair and reasonable. And It appearing 
that .$2,200 lias been paid for state and county taxes for the year 1916, based 
on an assessment of said properties at .$176,000, it is further ordered and 
adjudged that the trustée in bankruptcy be and is hereby directed not to 
pay auy further state and county taxes for the year 1916." 

The sheriff appeals from this order. The record does not contain 
any évidence adduced on the hearing which resulted in the order pre- 
sented for review. 

[1-3] The record does not enable us to conclude that the court was 
in errer in making an order having the effect of preventing the en- 
forcement of the award. As a court of equity it was empowered to 
protect a taxpayer, whose property was in its custody, from a fraudu- 
lent and excessive assessment. Vestel v. Edwards, 143 Ga. 368, 85 
S. E. 187. The contrary not appearing, it may be presumed that the 
allégations affecting the integrity of the award were fully supported 
by évidence. But we know of no law which supports that part of the 
order in which the court undertook to make an assessment of the 
bankrupt's property for the state and county taxes of 1916. An as- 
sessment of property for taxation can be validly made only by an offi- 
ciai or body designated by law to make it. Cooley on Taxation (3d 
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Ed.) 596, 600. So far as we are advised that power was not conferred 
on the court. 

Its order will be modified, by striking from it that part of it assess- 
ing the properties in question at $175,000. As so modified, the order 
is affirmed, the costs of the appeal to be taxed, one-half against the 
appellant, and one-half against the appellee. 

Modified and affirmed. 



SPECIAL SOHOOL DIST. OF ASHDOWN, ARK., y. JONES et aL 

(Circuit Court of Appeals, Elghth «rcuit. April 1, 1918.) 

No. 5016. 

JUBY ®=931(3) — RlGHT TO TbIAL BY JUBY — I/EGAL OB EQUITABtE ISSUES. 

The action of a trial court in transferring (rom tïie law to the equity 
slde an action at law brought by a building eontractor for breach of con- 
tract, in which défendant denled the breach and pleaded a counterclalm, 
and where no accountlng wag required and the issues were clearly at law 
and triable to a jury, held error. 

Appeal from the District Court of the United States for the Western 
District of Arkansas ; Frank A. Youmans, Judge. 

Action by J. C. Jones and D. V. Harrington, partners, against the 
Spécial School District of Ashdown, Ark. The cause was transferred 
to the equity docket and heard as in equity, resulting in a decree for 
plaintifFs, from which défendant appeals. Reversed. 

James D. Head, of Texarkana, Ark. (Steel & I^ake, of Ashdown, 
Ark., on the brief), for appellant. 

Will Steel, of Texarkana, Ark. (H. C. Mechem, of Fort Smith, Ark., 
and William M. Hall, of Memphis, Tenn., on the brief), for appellees. 

Before HOOK, CARLAND, and STONE, Circuit Judges. 

CARLAND, Circuit Judge. Appellees brought an action at law 
against the appellant to recover damages for the breach of a contract, 
whereby appellees agreed with appellant to provide ail the matcrials 
and perform ail the work necessary for the érection and completion 
of a two-story brick schoolhouse, with basement, for the sum of $26,- 
500. The complaint alleged as a breach of the contract that, when ap- 
pellees had assemhled materials of the value of $7,834.10, and had per- 
formed labor in preparing and placing said materials in said school- 
house of the value of $3,037.92, appellant ejected appellees from the 
premises and took possession of the schoolhouse, so far as completed, 
and ail of the materials fumished by them and not yet used, and 
ref used to pay appellees any greater sum than had already been paid, 
viz. $7,446. The damages prayed for consisted of the balance due for 
labor and materials performed and furnished, which was $3,425.02, 
and loss of prospective profits, had appellees been permitted to perform 
the contract, which were alleged to be $2,650, making the total amount 
of damage claimed $6,619.62. 

<g=!For other cases aee same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Appellant filed an answer and counterclaim, wherein it alleged that 
it took possession of the schoolhouse, when partially completed, for 
reasons which were pleaded in the answer, and completed the same at 
an expansé over and above the contract price of $5,506.74. Appellant 
also claimed that appellees ought to be charged with the sum of $210 
by reason of changes in the plans whereby appellees were enabled to 
save that amount; that appellees should also be charged with the sum 
of $945 for 420 barrels of cernent not used as agreed in the construc- 
tion of the concrète work. Damages were also claimed for failure to 
complète the schoolhouse at the time agreed in the sum of $690. Judg- 
ment was therefore prayed on the counterclaim against appellees for 
$7,352.23. 

Appellees filed a reply, which amounted to a spécial déniai of the 
allégations of the counterclaim. The case came on for trial before 
the court and a jury, and after the jury had been sworn, and the trial 
had proceeded for some time, the trial court discharged the jury from 
further considération of the case, and ordered that the complaint, an- 
swer, and counterclaim should stand, and that appellees should file a 
replication, praying an accounting, and include therein a motion to 
transfer the case to the equity docket. This order being entered upon 
the record, the court then ordered the case transferred to the equity 
docket, to be proceeded therein as an equity case, the testimony taken 
to be regarded as introduced before the court. Appellant excepted to 
this order and assigns the same as error. The case having been trans- 
ferred as stated, the court proceeded to hear the same as a cause in 
equity without a jury, and rendered a decree against the appellant for 
$1,314, being the amount of the retained percentage of 15 per cent, 
according to the terms of the contract. 

The trial court, in order ing the transfer of the case to the equity 
docket, referred to sections 274a and 274b of the Judicial Code, as 
added by Act March 3, 1915, c. 90, 38 Stat. 956 (Comp. St. 1916, §§ 
1251a, 1251b). In order to make section 274a applicable, it was nec- 
essary for the trial court to find that the action on trial should hâve 
been brought in equity. Section 274b has no application, as the appel- 
lant pleaded no équitable défense, and when appellees, pursuant to the 
order of the court, alleged in their replication that the matters and 
things therein alleged were of exclusively équitable jurisdiction, it 
did not make them so. The replication, as above stated, was simply a 
spécial déniai of the allégations of the counterclaim, and prayed for 
judgment in accordance with the prayer of the complaint. No ground 
of équitable jurisdiction appeared upon the record, and no équitable 
relief was asked or granted by or to either party. There is no alléga- 
tion anywhere in the pleadings that the détermination of the case 
involved an accounting, nor was such the fact. This is well illustrated 
by the judgment rendered, which was for the recovery of the retained 
percentage provided for in the contract, and that percentage was not 
disputed, if appellant was liable for it. The right of trial by jury in 
suits at common law where the value in controversy exceeds $20 is 
preserved by the Seventh Amendaient to the Constitution of the United 
States, and is highly valued by suitors. No suitor should be deprived 
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of the right against his consent in cases where he is entitled to it under 
the law of the land. Section 267 of the Judicial Code (Comp. St. 1916, 
§ 1244) also provides that suits in equity shall not be sustained in any 
court of the United States in any case where a plain, adéquate, and 
complète remedy may be had at law. No reason appears why the rem- 
edy at law in this case was not plain, adéquate, and complète. 

The action was essentially an action at law to recover damages for 
breach of contract. When it was once determined who hreached the 
contract in respect to the différent daims under the pleadings, no 
accounting was necessary, in the sensé in which an accounting gives 
a court of equity concurrent jurisdiction with a court of law. The 
action was not for an accounting, and none was had. To sustain the 
jurisdiction of a court of equity over this action would send ail litiga- 
tion concerning building contracts to the chancellor, a resuit subversive 
of rights guaranteed by the law of the land. We think it is clear that 
the trial court erred in deciding that the action ought to hâve been 
brought in equity, and in transferring it to the equity docket against 
the consent of appellant. 

The decree below is therefore reversed, and the case remanded, with 
instructions to transfer the cause to the law docket, there to be pro- 
ceeded with as law and justice may require. 



UNITED STATES v. CHICAGO, M. & ST. P. RT. CO. 

(Circuit Court of Appeals, Eighth Circuit. Mai'cli 29, 1918.) 

No. 4993. 

CABEIERS <®=37 — TWENTY-ElQHT HOUR LAW — VIOLATION. 

Tliat the initial carrier liept live stocli continuons! y confirad in cars 
for a longer period tlian 28 hours, witliout request of the shlpper, is no 
défense to an action against a Connecting carrier to recover the penalty 
for violation of the Ïweuty-Eight Hour Law (Act June 29, 1906, c. 3594, 
34 Stat. 607 [Comp. St 1916, § 8651]) § 1, by receiving the stock tind con- 
tinning tlie carriage with knowledge of such prior eontinement ; tlie 
statute expressly declaring tliat "in estimating such coniinement * * * 
the time during whieh the animais hâve been confined * * • on Con- 
necting roads shall be included." 

In Error to the District Court of the United States for the Northern 
District of lowa ; Henry Thomas Reed, Judge. 

Action by the United States against the Chicago, Milwaukee & St. 
Paul Railway Company. Judgment for défendant, and plaintifï brings 
error. Reversed. 

For opinion below, see 234 Fed. 386. 

Seth Thomas, Asst. U. S. Atty., of Ft. Dodge, lowa (F. A. O'Con- 
nor, U. S. Atty., of New Hampton, lowa, on the brief), for the United 
States. 

John N. Hughes, of Cedar Rapids, lowa (Charles R. Sutherland, 
of Cedar Rapids, lowa, on the brief), for défendant in error. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

(g=For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & ludexes 
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STONE, Circuit Judge. Violation of Twenty-Eight Hour Law. 
Without any 36 hour release clause, the initial carrier transportée! the 
cattle for more than 35 hours and delivercd them to défendant in er- 
ror, which continued the shipment for 221/^ hours. At no time were 
the cattle unloaded. 

The case was cast upon a spécial demurrer, based solely upon the 
ground : 

"That the pétition shows upon its face that said stock was conflned in the 
car for more than the statutory period prior to the tlme that tliey came into 
the possession and control of the défendant, and the crime, if any there was 
<iommitted, was completed prior to the tlme that the défendant recelved or 
had control of sald stock." 

A question of pleading as to whether the plaintifE pleaded conclu- 
sions of law or ultimate facts in its allégation that the défendant acted 
"knowingly and vvillfully" is not within the spécial demurrer and can- 
not be considered. 

The single point before the court is whether the act is violated by a 
Connecting carrier which receives and further transports live stock 
already carried overtime. The défendant contended that the ofïense 
was completed before it received the shipment and that a mère contin- 
uation by it of the confinement îs not within the statute. We are un- 
able to accept this view. The question is one of statutory construction. 
Fortunately, the statute déclares its own intention. It reads : 

"In estimatlng sucli confinement, * * * the time durlng which the ani- 
mais hâve heen conflned wfthout such rest or food or water on Connecting 
roads shall be included, it belng the intent of thls act to prohibit their con- 
tinuons confinement beyond the period of twenty-eight hours, except upon the 
contingencies herelnbefore stated." Comp. St. 1016, § 8651. 

Congress determined the period of time during which live stock 
could safely be continuously carried without opportunity for récupér- 
ation. It recognized that the longer stock might be carried beyond that 
limit the greater the suffering and damage. Therefore it penalized ev- 
ery carrier which knowingly and willfully continued the carriage be- 
yond the prescribed period. The ofïense is in continuing the unlawful 
carriage. N. Y. Central & H. R. Co. v. U. S., 203 Fed. 953, 122 C. C. 
A. 255; U. S. v. Railroad Co. (D. C.) 206 Fed. 513; U. S. v. N. P. 
Term. Co. (C. C.) 186 Fed. 947; U. S. v. N. P. Term. Co. (C. C.) 181 
Fed. 879. This is not the case of a terminal company receiving the 
overtime shipment for prompt carriage to an unloading place. St. 
Louis M. B. Term. R. Co. v. U. S., 209 Fed. 600, 126 C. C. A. 422 ; St. 
Joseph Stockyards Co. v. U. S., 187 Fed. 104, 110 C. C. A. 432; N. 
P. Term. Co. v. U. S., 184 Fed. 603, 106 C. C. A. 583; U. S. v. Stock- 
yards Term. R. Co., 178 Fed. 19, 101 C. C. A. 147. The distinction is 
well drawn in U. S. v. Lehigh Valley R. Co. (C. C.) 184 Fed. 971, 
which was affirmed (187 Fed. 1006, 109 C. C. A. 211) upon the opinion 
of the District Court. 

The demurrer should hâve been overruled. The judgment is re- 
versed. 
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PACIFIC MAIL S. S. CO. v. BENEBY. 

(Circuit Court of Appeals, Pifth Circuit. April 10, 1918.) 

No. 316fi. 

1. CouKTs ©=405(11)^Fedeeai. Courts — Jubisdiction of Circuit Court of 

Appeals. 

Under Comp. St. 1916, § 1004.5, declaring that tlie Circuit Court of Ap- 
peals of tlie Fiftli Circuit sliall liave jurisdiction to review final judg- 
meiits and decrees of the District Court of the Canal Zone in cases in 
wlilcli the value in controversy exceeds $1,000, etc., the Circuit Court of 
Appeals of the Fifth Circuit has jurisdiction to review a judgnient of 
the District Court of the Canal Zone, vvhere the aggregate amount of the 
Judgment iii favor of plaintiff and of the counterelaim made by défend- 
ant and disallowed exceeds $1,000. 

2. Masteb and Servant <S=»185(18) — Injurï to Servant — Négligence of 

Fellow Servant. 

Where plaintiff, a member of one of several gangs engaged in loading 
cargo In a vessel, was Injured by the fall of a hatcli cover, which had 
been placed in position by soroe of the laborers engaged with him in that 
work, and the fall resulted, not from the breaking of the supporting beam, 
but from the failure o£ those placing It in position to make it firm by the 
use of wedges or blocks, the négligence was that of plaintiff's fellow 
servants, for which the owner of the vessel on which the accident occurred 
was not liable. 

In Error to the District Court of the United States for the Canal 
Zone; WilHani H. Jackson, Judge. 

Action by Wilfred Beneby against the Pacific Mail Steamship Com- 
pany. There was a judgment for plaintiiï, and défendant brings error. 
Reversed. 

Théodore C. Hinckley and Stevens Ganson, both of Panama, R. P., 
for plaintiff in error, 

Valentine E. Bruno, of Ancon, C. Z,, for défendant in error, 

Before PARDEE, WAEKER, and BATTS, Circuit Judges. 

WALKER, Circuit Judge. [1] The writ of error is not subject to 
be dismissed on the ground that the value in controversy does not ex- 
ceed $1,000, within the meaning of the act giving this court jurisdic- 
tion to revievif final judgments and decrees of the District Court of the 
Canal Zone (10 Comp. Stat. Anno. 1916, § 10045), as the aggregate of 
the amounts of the judgment in favor of the plaintiff and of the coun- 
terelaim made by the défendant and disallowed exceeds $1,000. 

[2] The plaintiff (the défendant in error), while a member of one of 
several gangs of workmen engaged in loading cargo on board a vessel 
belonging to the défendant, was hurt as a resuit of the falling of the 
cover of the after part of a hatch, upon which he went to assist in put-. 
ting the cover on the forward part of the hatch into which the gang 
of which he was a member had been loading cargo. The amended 
complaint attributed the injury complained of to — 

"the négligence of the défendant company in failing to provide plaintiff a 
safo and proper place to work, in that the défendant company'.'; said heaui 

(g=For other cases see same to^^ic & KBY-NUMBBR in ail Key-Numbered Digesta & Indexe» 
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fllrectly nnder tlie defendrint company's sald hatch on wliich the plaintiffi was 
set to work -waa insecure and in a condition of disrepair, whicli condition 
was unknown to the plaintiff." 

The undisputed évidence was to the effect that, while the work of 
loading the vessel was going on, the cover on the after part of the hatch 
was put on by some of the laborers engaged with the. plaintiff in that 
work, and there was évidence tending to prove that in doing this they 
neghgently failed so to place and make fast the supporting beam as 
to keep the cover from falling. The beam did not break, but there was 
évidence tending to prove that its ends were somewhat worn, and 
that the fall of the cover was due to one or both of the ends of the 
beam slipping from the place on which it or they rested, in conséquence 
of not being made fast with blocks or wedges which would serve this 
purpose. It was the plaintiff's coemployés who so placed the cover 
on the after part of the hatch that it was not a safe place to be and 
work on. 

The défendant is not responsible for an injury to the plaintiff, due 
to the négligence or misconduct of the latter's coemployés. The un- 
controverted évidence was to the effect that the injury complained 
of was attributable to négligence or fault not chargeable against the 
défendant. The évidence did not support the charge of négligence 
made in the complaint. The court erred in overruling the défendant'» 
request that the jury be directed to return a verdict in its favor. Be- 
cause of that error, the judgment is reversed. 



GALBRAITH v. ROSENSTEIN. 
(Circuit Court of Appeals, lîighth Circuit. March 29, 1918.) 

Ko. 184. 

Bankruptcy <®=440 — Pétition to Revise — Matters Reviewable. 

A pétition to revise is not tlie appropriate remedy to revlew the action 
of the District Court in dismlssing a rule to show cause why a bankrupt 
should not be adjudged in contempt for f allure and refusai to comply 
with a turn-over order, where the question involved was purely one of 
fact. 

Pétition to Revise Order of the District Court of the United States 
for the District of Minnesota; Charles F. Amidon, Judge. 

In the matter of the bankruptcy of William Aaron Rosenstein. Pé- 
tition by John P. Galbraith, trustée in bankruptcy, to revise an order of 
the District Court, dismissing a rule to show cause why the bankrupt 
should not be adjudged in contempt. Pétition denied. 

Todd, Fosnes, Sterling & Nelson, of St. Paul, Minn., for petitioner. 
Josiah E. Brill, of Minneapolis, Minn., for respondent. 

Before SANBORN, CARTAND, and STONE, Circuit Judges. 

STONE, Circuit Judge. Pétition to revise action of District Court 
in dismissing rule to show cause why respondent, a bankrupt, should 

®=>For othcr cases see same topic & KEY-NUMBBR in aU Key-Numbered Dlgests &. Indexes 
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■not be adjudged in contempt for failure and refusai to comply with 
order of référée to turn over the sum of $2,500 to the trustée. The 
order of the District Court was based on the insufficiency of the évi- 
dence before the référée to sustain the referee's order or the contempt 
proceedings. 

The errors claimed are: (1) That the évidence before the référée 
was sufficient to sustain his order, and the court should thereon hâve 
affirmed that order. (2) That the contempt proceedings should not 
hâve been dismissed. 

The sole point urged hère by petitioner is the sufficiency of the 
above évidence before the référée to sustain his order and to justify a 
contempt order by the District Court. The respondent hère insists that 
this is purely a question of fact, and that such questions are not car- 
ried in a pétition to revise. There is no question that différent conclu- 
rions might hâve been drawn from the évidence. It might wdl hâve 
supported a finding either way. In this situation the position of re- 
spondent is well taken. Wm. R. Moore Dry Goods Co. v. Brooks, 240 
Fed. 943, 153 C. C. A. 629; Fourth National Bank v. Smith, 240 Fed. 
19, 153 C. C. A. 55; Lott v. Salsbury, 237 Fed. 191, 150 C. C. A. 237; 
3 Standard Encyc. Proc. 1017, and citations. 

The pétition is denied. 



MOORE et al. v. NOERISTOWN TRUST CO. 

(Circuit Court of Appeals, Third Circuit. Aprll 22, 1918.) 

No. 2330. 

Kjemaindbes ie=»14 — Saue of Intebest in Bemainder— Validitt. 

Flndlngis that a remainderman, at the time of his sale and conreyance 
of a lUnited part of his Interest, was mentally compétent, that the trans- 
action was at arm's leugth and in good faith on the part of the pur- 
chaser, and the considération paid not inadéquate, and that the conveyance 
was valid, held supported by the évidence. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit in equity by Gertrude h. Moore and others against the Norris- 
town Trust Company. Decree for défendant, and complainants appeal. 
Affirmed. 

For opinion below, see 243 Fed. 931. 

J. A. Ewing, C. P. Sterner, and Brown & Lloyd, ail of Philadelphia, 
Pa., and Jordan & Williams, of New York City, for appellants. 

Simpson, Brown & Williams and Alex Simpson, Jr., ail of Philadel- 
phia, Pa., for appellee. 

Before BUFFINGTON, McPHERSON. and WOOLDEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In this case the plaintiffs filed a 
bill in equity in October, 1914, against the Norristown Trust Company 
to set aside a deed made to it in July, 1902, by Henry G. Moore. The 

®=>For other cases see aamo tonic & KRY-NUMBBR in ail Key-Numbered Dlgeeta & Indexe* 
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deed in question, in considération of a payment of $90,000 then paid in 
cash to Moore by the Trust Company, conveyed his interest up to 
$400,000, in the unsettled estate of his father. The deed was duly ac- 
knowledged and recorded in the office of the recorder of deeds in 
Philadelphia, where the estate was administered. The grantor died 
September 3, 1913, without seeking to set aside his deed. After his 
death the plaintiflf, Gertrude L. Moore, who was his ancillary admin- 
istratrix, and the other plaintiffs, who were his trustées in bankrupt- 
cy, filed this bill. After answer filed and testimony taken, the judge 
below, in pursuance of an opinion reported at 243 Fed. 931, référ- 
ence to which saves a présent restatement of the facts, entered a decree 
dismissing the bill. Thereupon the plaintiffs took this appeal. 

The case has had our careful considération, and we iînd no error 
was committed in the entry of the decree complained of. While the 
record is large, the case finally narrows down to a single question of 
fact, viz. : The mental capacity of the grantor when the deed was 
made. No question of fraud or bad faith is involved. There was no 
trust relation between the parties. While the considération paid when 
the deed was made, viz. $90,000, and the amount to be received when 
the estate was to come into enjoyment, $400,000, would, at first 
thought, suggest a large profit to the trust company, in point of fact 
16 years hâve passed since the deed was made, and the surviving third 
life tenant of the estate still keeps the trust company from realizing 
anything under its deed. It will therefore be seen that, if Moore was 
compétent, the deed simply involved a bargain and sale of an interest 
in futuro, on the uncertainty of whose enjoyment seller and buyer 
were equally uncertain. Unless, therefore, Moore was not mentally 
compétent to make the deed it should not be set aside. On this issue, 
which is wholly one of fact, the court found with the trust company. 
It would serve no purpose to discuss that évidence in détail, but we 
may say in gênerai that the record contains such positive évidence of 
the grantor's mental capacity to manage his own affairs, and such ab- 
sence of proof of mental incapacity, at or near the time he made this 
deed, that it would hâve been error in the court below to bave can- 
celed Moore's deed. 

Finding no error, the decree below is affirmed. 



GEHKET BROS., Inc., v. RUTTER. 

(Circuit Court of Appeals, Thlrd Circuit. April 22, 1918.) 

No. 2351. 

Masteb and Servant <g=3.32(l) — Action for Négligence — Sufficiency of 

EVIDESGE. 

In an action for an injury to plaintifC wliile worklng as a plasterer in 
an unfinisiiecl elevator shaft, caused by the allcged négligent dropping of 
a brick by employés of défendant worklng above the shaft, évidence hcld 
sufRcient to require submission of the case to the Jury. 

(gssFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action at law by Charles E. Rutter, to the use of Jacob Moser, 
against Gehret Bros., Incorporated. Judgment for plaintifï, and de- 
fendant brings error. Affirmed. 

Maurice W. Sloan, of Philadelphia, Pa., for plaintifï in error. 
W. T. Connor and J. R. K. Scott, both of Philadelphia, Pa., for de- 
fendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. This case involves a single assign- 
ment of error, namely, the refusai of the court below to afïirm the de- 
f endant's request that "under ail the évidence the verdict should be for 
the défendant." The case involves no principle of law, and the only 
question before us is whether there was any évidence of négligence on 
the part of the défendant which constrained the court submitting to 
the jury the issue of the truth of such évidence. The court felt Ihere 
was such évidence, and submitted its truth to the jury. In so doing it 
committed no error. In its facts the case is unusually like a late case 
(Booth v. Dorsey, 208 Pa. 276, 57 Atl. 562) which the Suprême Court 
of Pennsylvania held was one for the jury. 

In the présent case the proofs were that, when injured by a falling 
brick, Rutter, the plaintifï, was working as a plasterer in an elevator 
shaft — seventh floor — of a building in course of construction. The 
défendant, a structural iron firm, had the contract for placing iron 
sills in the door openings of the elevator. To set such sills, brick, mor- 
tar, tile, etc., were eut or chipped out. While the testimony of the de- 
fendant's workmen was that at the time of the accident they were not 
working on the elevator, and indeed were not near it, yet the plaintiff's 
witness McCauley identified the three workmen as working at sills 
just before the accident on a floor above the seventh, and testified that 
he called the attention of the defendant's foreman to the fact that the 
plasterers were working below on the elevator shortly before the acci- 
dent. His testimony also tended to show that no other persons than 
defendant's men were working about the elevator shaft above the sev- 
enth floor at the time of the accident. While this proof was very 
strongly contradicted, yet it would bave been error for the court below 
to bave disregarded it, and refused to submit the case to the jury. 

The judgment below, which was entered in pursuance of the jury's 
finding for the plaintifï, is therefore afïirmed. 
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CLAEK V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit April 1, 1918.) 

No. 3201. 

Homicide ®=s92 — "Thekats Against Président." 

A statement by aceused, after applying vile epithets to Président Wll- 
son, that he wislaed tlie Président was in liell, and that if lie liad the 
power he would put bim tliere, must be deemed a threat against tbe 
Président, in violation of Act Feb. 14, 1917, c. 64, 39 Stat. 919. 

In Error to the District Court of the United States for the Eastern 
District of Texas; Gordon Russell, Judge. 

Marion Clark was convicted of violating Act Feb. 14, 1917, c. 64, 
and he brings error. Affirmed. 

T. ly. Poster, of Beaumont, Tex., for plaintiff in error. 
Clarence Merritt, U. S. Atty., of McKinney, Tex., and J. B. Dailey, 
Asst. U. S. Atty., of Paris, Tex. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

BATTS, Circuit Judge. Plaintiff in error was convicted under the 
act of Congress of February 14, 1917, for the use of the following lan- 
guage, alleged by the indictment to hâve been with référence to the 
Président : 

"Wilson is a wooden-headed son of a bitch, I wish Wilson was in hell, and 
if I had tbe power I would put him there." 

A motion to quash the indictment was properly overruled. United 
States V. Stickrath (D. C.) 242 Fed. 151. 
The judgment is affirmed. 



BLACKMAN v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. April 10, 1918.) 

No. 3216. 

Cbiminal Law <@=1209 — Double Punisiiment — "What Constitutes. 

Where défendant was convicted of carrylng on the business of a retall 
liquor dealer wltbout baving paid tbe spécial tax therefor as required by 
law, and sentenced to imprisonment in tbe county jall, he cannot tbereafter 
be sentenced on the saine conviction to another and différent punishment, 
wbich would in eftect be punishing Mm twice for the same offense. 

In Error to the District Court of the United States for the North- 
ern District of Florida; Wm. B. Sheppard, Judge. 

Henry Blackman was convicted of carrying on the business of a re- 
tail liquor dealer without having paid the spécial tax therefor as re- 
quired by law, and sentenced to imprisonment in the county jail. 
Thereafter he was sentenced to imprisonment in the fédéral peniten- 
tiary, and, his motion to set aside the last-mentioned sentence having 

^:=3For other cases se« same toplc & KBY-NUMBKE In ail Key-Numbered Dlgests & Indexes 
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been overruled, he brings error. Reversed, and cause remanded, with 
directions that défendant be committed to the county jail to serve the 
unexpired portion of the first-imposed sentence. 

R. P. Reese, of Pensacola, Fia., for plaintiff in error. 
John L. Neeley, U. S. Atty., and G. E. Hoffman, Asst. U. S. Atty., 
both of Pensacola, Fia. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. The plaintiff in error was convicted on 
an indictment charging him with carrying oii the business of a retail 
liquor dealer without havng paid the spécial tax therefor as required 
by law. Thereupon he was, on November 14, 1917, sentenced to im- 
prisonment in the county jail of Bay county. Fia., for the period of 
60 days frorii the date of the sentence. Under a commitment issued 
on the same day, he was on November 15th delivered to the keeper of 
the Bay county jail. On November 20, 1917, he was brought before 
the court again, and was sentenced on the same conviction to impris- 
onment in the United States penitentiary at Atlanta for the period of 
15 months from that date. The motion of the défendant to set aside 
the last-mentioned sentence having been overruled, a writ of error was 
sued out to review it. 

The défendant had already served part of the first sentence when 
the second one was imposed. He was not subject to be twice punished 
for the same offense. It was ruled in Ex parte Lange, 18 Wall. 163, 21 
L. Ed. 872, that one convicted of a criminal offense and sentenced to 
one punishment, to which he has been subjected, cannot properly there- 
after be sentenced on the same conviction to another and différent pun- 
ishment; the necessary effect being to punish twice for the same of- 
fense. 

The last-mentioned judgment is reversed, and the cause is remanded, 
with direction that the défendant be committed to the county jail of 
Bay county. Fia., to serve the unexpired portion of the first-imposed 
sentence. 



MECCANO, Limited, v. JOHN WANAMAKER, NEW YORK. 

(Circuit Court of Appeals, Second Circuit. Aprll 15, 1918.) 

No. 40. 

1. Patents <S=5328 — Validity — Infringement — Mechanical Tôt. 

Patent No. 1,079,245, for perforated plates used for constructlng work- 
ing models in toys, held invalid. 

2. Trade-Maeks and Trade-Names ©=>95(1) — Infkingement Suit— Pbelim- 

INARY InJUNCTION. 

Where, in a suit for infringement of a patent for perforated plates 
for meehanleal toys and for infringement of copyrlghted manuals of 
instruction for making toys as well as for unfair compétition, the patent 
was found to be invalid, the case must be very clear to justify a pre- 
liniinary injunction on other grounds. 
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8. Tbade-Mabks and Thade-Names <3=»95(1) — TjNrAiB Compétition — Injunc- 

TION. 

Where complainant's patent for one feature of a mechanical toy outflt 
was invalld, It Is net entltled to a prelimlnary injunction, restraining de- 
fendant from selling similar outfits under a différent name and in pack- 
ages whlch did not simulate those of complainant, tliough tlie manuals 
of instruction for making the toys furnished wltli the outflt sold by de- 
fendant were, in tlie very nature of things, more or less like those of 
complainant, which were copyrighted. 
4. Trade-Marks and Tuadb-Names <&=>75 — Unfaib Compétition — What 
constitutes. 

Where complalnant's patent for one feature of a mechanical toy out- 
flt was invalid, a merchant may urge the sale of a eompeting outflt on 
whieh he derived more profit, so long as he does not sell it to purchasers 
as complainant's outflt. 

Learned Hand, District Judge, dissenting. 

Appeal from District Court of the United States for the Southern 
District of New York. 

Suit by Meccano, Limited, against John Wanamaker, New York. 
From an order granting a preliminary injunction (241 Fed. 133), de- 
fendant appeals. Order reversed. 

See, also, 250 Fed. 250, C. C. A. . 

J. Chester Johnson and Pliny W. Williamson, both of New York 
City (H. A. Toulmin, of Dayton, Ohio, of counsel), for appellant. 

C. A. L. Massie and Ralph L- Scott, both of New York City (Reeve 
lyewis, of Washington, D. C., of counsel), for appellee. 

Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

WARD, Circuit Judge. [1] The bill in this case charges the de- 
fendant, which is a seller only: First, with infringement of United 
States letters patent No. 1,079,245 for perforated plates to he used 
in constructing working models in toys; second, for infringement of 
the manuals of instruction as to making toys out of the perforated 
plates in connection with angle pièces, wheels, and fastening devices, 
sold with each outfit copyrighted, one on June 22 and the other on 
August 14, 1911; third, with unfair compétition in connection with 
the sale of the American Model Builder outfits. A similar bill was 
filed in the Western Division of the Southern District of Ohio against 
the manufacturer of the American Builder outfit and its Eastem sales 
agents who supplied the présent défendant with it. It was so pro- 
ceeded in that case that the patent was held valid and infringed, the 
copyrighted manuals infringed, and the défendant guilty of unfair 
compétition. The opinion is reported in (D. C.) 234 Fed. 912. The 
District Judge, following very naturally the adjudication of the Dis- 
trict Court in Ohio, granted a prehminary injunction, and this is an 
appeal from that order. 

Upon appeal to the Circuit Court of Appeals in the Ohio case the 
decree was reversed so far as it held the patent valid, and affirmed as 
to copyright infringement and unfair compétition. It is reported in 
246 Fed. 603, 158 C. C. A. 573. 

dzst^or other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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We concur fully with the opinion of the Circuit Court of Appeals 
for the Sixth Circuit as to the invalidity of the patent, and think it 
unnecessary to do more than to refer to it on that point. 

[2,3] To justify a preHminary injunction on the other grounds 
the case ought to be very clear. Wright Co. v. Herring-Curtiss Co., 
180 Fed. 110, 103 C. C. A. 31. Upon the question of copyright in- 
fringement and unfair compétition, we think the case not clear. The 
District Judge said : 

"I do not thluk the bocks eontainlng plates or the covers or other ornamen- 
tatlon of the catalogues of the défendant are sufflciently similar to those of 
the eomplainant to niislead the publie, but the appearance of the plates thein- 
selves and the System of construction hâve been so deliberately taken from 
the eomplainant that they Hre misleadlng, and coine wlthin the décisions of 
Enterprise Co. v. Landers [C. C] 131 F. R. 240; Yale & Towne Co. v. Adler, 
154 F. E. 37 [S3 0. C. A. 1491 ; Rushmore v. Manhattan Works, 1G3 F. R. 039 
[90 C. C. A. 299, 19 L. R. A. (N. S.) 269] ; Prest-O-Lite Co. y. Davis, 215 F. R. 
349 [131 C. C. A. 491]." 

The eomplainant cannot obtain a monopoly for ail time of perforated 
plates of the lengths having equidistant holes and intervening spaces 
which it first used. Thèse are functional features of the units of con- 
struction which any one is at liberty to use. Of course it cannot claim 
a monopoly of coustructing the particular models or toys which it has 
made, as, for example, wheelbarrows, bridges, crânes, Ferris wheels, 
trucks, etc. 

Assuming that the public associâtes plates of this description with 
the eomplainant as a source, and that there is likely to be confusion 
because of similarity of the outfits, it is a question whether it is entitled 
within the décision of the Suprême Court in Singer Co. v. June, 163 
U. S. 169, 16 Sup. Ct. 1002, 41 L,. Ed. 118, to more protection than 
that outfits made by others should be advertised and sold as the 
product of the makers under names and in packages which do not 
simulate the complainant's. This is true of the outfits which the de- 
fendant sells. The name of the complainant's is "Meccano" and of 
those sold by the défendant "American Mode] Builder." They are 
advertised as made by the American Mechanical Toy Company, and 
sold in dissimilar packages. So in the nature of things, the construct- 
ing éléments and the things constructed being the same, the plates 
illustrating them and the instructions contained in the manuals fur- 
nished with the two outfits must be more or less alike. AU that should 
be required of other makers is to do independent work. 

[4] When it comes to the charge of actually palming off, the évi- 
dence is insufficient to justify a preliminary injunction. The défend- 
ant has of course the right to sell as much as it can of the outfit which 
gives it the greatest profit, and to press that outfit upon its customers 
as against the other. The testimony of Patterson, one of the defend- 
ant's employés in Philadelphia, on which the eomplainant relies, goes 
no further than this. As to the Koenig sale in Philadelphia in 1912 
and the Scott and Lewis incident in New York in 1916, it is to be 
observed that in each case the purchaser asked for the American 
Builder models and got them. In the former case it is said the salesgirl 
described the American Builder as the new "Meccano" to Koenig, and 
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in the latter the salesgirl by perhaps an error in the sales slip described 
it as "Meccano." The American Mode! was not palmed off on the 
purchaser as the Meccano in either case. 
The order is reversed. 

LEARNED HAND, District Judge (dissenting). The plaintiff, by 
the Ohio decree which has been affirmed, has now established its right 
to terminate Wagner's compétition. The decree not only créâtes this 
right, but imposes an obligation upon Wagner with the usual sanc- 
tions. Wanamaker now knows of the decree, for the plaintiff has 
laid it as part of the gist of this suit, as the basis of its relief herein. 
Whenever in the future Wanamaker orders toys from Wagner it will 
solicit a sale which is in direct violation of the decree. If the order 
be given within the territory of the Ohio court it will be a contempt 
of the decree, as well as Wagner's sale. Outside of that territory it 
will be no less a violation of the rights of the plaintiff, quite independ- 
ently of how we might ourselves view the transactions out of which 
the Ohio decree proceeded. I apprehend that it makes no différence 
whether the obligation which a third party procures the ohligor to 
violate be created by judgment or by contract; any one who con- 
tributes to that violation commits a tort. As to the toys which it buys 
of Wagner, Wanamaker, therefore, will commit such a tort against 
the plaintiff in the future, and should be enjoined, regardless of what 
relief we might hâve given the plaintiff upon the same state of facts. 

Of course, as we held in the earlier case, Wanamaker must hâve its 
day in court upon its own right to make and sell the toys or to buy them 
of others. The Ohio decree is in no sensé an estoppel against Wana- 
maker, and we may not enjoin it on the principle of an estoppel; it 
has never been heard, and it must hâve its hearing. But so far as the 
facts appear at présent it is only buying its toys of Wagner, and I 
think the plaintiff has established its right by the mère force of that 
decree to prevent Wanamaker from inducing Wagner to violate it. 
This question we reserved in the earlier décision, it comes up now and 
cannot be avoided ; I would solve it in the plaintiff's favor. 

Kessler v. Eldred, 206 U. S. 28.S, 27 Sup. Ct. 611, 51 L. Ed. 1065, is 
a case of somewhat the same character. There Eldred, a patentée, 
sued Kessler, who succeeded on the issue of noninfringement. Eater 
he sued one of Kessler's customers in another district, and Kessler was 
forced to intervene and protect him. While that suit was pending 
Kessler sued Eldred to procure a gênerai injunction against him from 
litigating again the issues determined between them in the original 
suit, and the court enjoined Eldred. It seems to me there is no sub- 
stantial différence hetween Kessler's right in that case, which was 
his "good-will" ("universitas"), and the spécifie right established in 
this case in the plaintiff's favor against Wagner. 

I dissent. 
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THE FILER & STOWELL CO. v. DIAMOND IRON WORKS. 

(Oircnit Court of Appeals, Seventh Circuit. January 2, 1918. Rehearlng 
Deuied February 8, 1918.) 

No. 2516. 

1. Patents iS=>1Y7--Constbuction^Claims. 

While it Is improper to Import into any comblnatlon an élément not 
found therein, the court Is justified, when the intention is clear, in giv- 
Ing to modifylng words and phrases a signifjcance ascertalnable only by 
référence to the description. 

2. Patents <S=>;.î28 — Validity — Mirx Refuse Cutter. 

The Dittbenner patent, No. 777,779, for a mill refuse cutter or mlll 
hog, for eutting up glabs and edgings and other refuse from mills and 
furniture factories in fine wood for burning, held valid as to daims 3, 4, 
and 6. 

3. Patents iS=328— Infbingement — Mill Refuse Cutteb. 

The Dittbenner patent. No. 777,779, claims 3, 4, and 6, for a mill refuse 
cutter or mill hog, held infrlnged; the différences in defendant's device 
being of form merely. 

Appeal from the District Court of the United States for the Eastern 
District of Wisconsin.. 

Suit by the Diamond Iron Works against the Filer & Stowell Com- 
pany. From a decree for complainant (241 F. 498), défendant appeals. 
AfHrmed. 

From a decree sustalning claims 3, 4, and 6 of patent No. 777,779, and ad- 
judging each of the three claims infrlnged by appellant, thls appeal is taken. 
The patent pertains to a "mill hog," used in sawmills, etc., for eutting slabs 
and edgings into fine wood. The product can be readlly burned, no matter 
how green the wood. 

The machine under considération consists of a large revolving power cylln- 
der carrying knife blades, which brace the wood against stationary anvil 
knives. The wood enters at the top through a large centrally located hopper. 
Patentée claims to be the flrst to produce a "hog," where the eutting opéra- 
tion is somewhat similar to eutting by shears. The three claims involved are 
3, 4, and 6, which read as follows: 

"3. In a machine of the character described, the comblnatlon with a case 
and an inclosed rotary cutter head, of an auvil knife supported by said case, 
and co-operating knives carrled by said cutter head, the sald knives being 
arranged to pass at an angle, and to eut with a drawing, shearing action, sub- 
stantially as described. 

"4. In a machine of the character described, the comblnatlon with a case 
having an interior V-shaped anvil-block and dlverglng anvll knives appUed to 
said anvil-block, of a pair of diverging conical disks, affordlng a cutter-head, 
rotatively mounted, wlthln said case, and dlsk-knives carrled by said disks 
and co-operating with said anvil knives, the eutting edges of which disk 
knives radiate from the axis of sald disks, and the eutting edges of which 
anvil knives lie in a plane extending tangentially to a circle struck from tho 
axis of said disk, whereby the said knives co-operate to eut with a drawing, 
shearing action, substantially as described." 

"6. In a machine of the character described, the comblnatlon with a case 
having a centrally located feedhopper and a pair of segmentai doors or case 
sections, on opposite sides of said hopper, one of said case sections being ad- 
justable and having anvll knives adjustably secured thereto, and a cutter 
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head rotatively mounted In the sald case and having kuives co-operating with 
sald anvil knives, substantlally as described." 

F. E. Dennett, of Milwaukee, Wis., for appellant. 
F. A. Whiteley, of Minneapolis, Minn., for appellee. 

Before BAKER, ALSCHUEER, and EVANS, Circuit Judges. 

EVAN A. EVANS, Circuit Judge (after stating the facts as above). 
Dittbenner claims to hâve made a distinct contribution to the art in at 
least three respects. He located the hopper centrally, thereby ehminat- 
ing the services of an operator, and through the force of gravity in- 
creased the capacity of the machine. He located the anvil knife, ap- 
propriately constructed, in one of the movable sections of the case, 
thereby making it easy to remove for sharpening or adjustment. He 
substituted this anvil knife for the bed plates in the throat of the hop- 
per in the prior art construction. He so located the anvil, the anvil 
knives, the hopper and the cutter head carrying a plurality of knives, 
which co-operated with the anvil knives in such way as to give a shear- 
ing effect. The alleged net resuit was the élimination of a man, the 
increase in the capacity of the machine, and the réduction of power nec- 
essary to accomplish the same amount of work. That such a contri- 
bution constituted invention is not open to serious doubt. 

[1, 2] It is claimed, however, by appellee, that the claims of the 
patent in suit are invalid because anticipated, and that appellee's struc- 
ture does not infringe. The following figures illustrate the structures 
represented by the prior art, relied upon in this case: 

FIO. 1. 




Prior Art. 
FIg. 1 of Pake Patent No. 348,768. 



im 
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FIG. 2 




Prior Art. 

Fig. 2 of Lemke Patent No. 392,126. 

(One of tbe patents cited by the Examiner in tlie file wrapper contents.) 



FIG. 3. 




Prior Art. 
No. 7 Mitio & ileiiill Commercial Hog SUghtly EnlargecL 
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FIG. 4. 
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Dittbenner Patent in Suit, Conslderably Reduced lu Slze. 

Thèse drawings clearly demonstrate that appellee's structure differed 
materially from the disclosures relied upon by appellant. For exam- 
ple, none of the prior machines were supplied with a hopper centrally 
located. In each of the previous machines, the so-called anvil knife 
was located in the throat of the hopper. Two sections make it possible 
for an operator to more readily locate trouble and adjust the knives. 
The location of the knives in relation to each other in appellee's "hog" 
obtained such advantages as may be attributed to cutting as with 
shears over cutting by chopping or whittling. This last différence, ac- 
cording to the expert testimony, marked a distinct advance in this art. 
Appellee's machine was not, therefore, anticipated by anything dis- 
closed by the prior art. 

It is claimed, however, that by reason of a définition of the word 
"case," appearing in the description of appellee's patent, claims 3 and 
4, above quoted, do not describe the machine that represents the ad- 
vance claimed by appellee for its "hog." In the description the pat- 
entée says : 

"The case of the machine Is made up of a lower rectangular hase section 
1 and an upper semi-cyllndrical section consisting of a pair of laterally spaced 
intermediate plates 2 and a pair of longitudinally .spaced segmentai doors or 
case sections 3, i." 

By including the lower rectangular base section in his description 
of the word "case," and applying such a meaning to the same word 
in claims 3 and 4, no advance over the prior machines was shown. In. 
other words, appellant contends an élément described as "an anvil 
knife supported by said case," cannot be read so as to mean "an anvil 
knife supported by the upper section of the case." 

While it is doubtless improper to import into any combination an 
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élément not therein found, we are justified, when the intention is clear 
and the language somewhat unfortunate, in giving to ail modifying 
words and phrases a significance ascertainable only by référence to 
the description. In each of thèse claims we find the words, "in a 
machine of the character described," and this clause should rnodify 
(and either expand or restrict as the words and circumstances war- 
rant) the éléments enumerated in the combination which constitutes 
the claim. The "machine of the character described" was a saw- 
mill "hog" that had been specifically and carefully described, vvith 
particular emphasis placed upon the location of the hopper and the 
anvil knives. 

The detailed drawing leaves no doubt but what the word "case," as 
hère used refers to a part of the section inclosing the upper portion 
of the rotor or cutter disks. The anvil knives are supported on the 
sides of the anvil and the anvil is not attached to the base. The pré- 
cise location of the anvil knife and the meaning which patentée had 
in mind when he used the word "case" is clearly disclosed by référ- 
ence to the last clause of claims 3 and 4. The words in claim 3, 
"Said knives being arranged to pass in an angle and to eut with a 
drawing, sheàring action substantially as described" and the words in 
claim 4, "and the cutting edges of which angle knives lie in a plane 
extending tangentially to a circle struck from the axis of said disk, 
whereby the said knives co-operate to eut with a drawing, sheàring ac- 
tion, substantially as described," make the location of the anvil knives 
certain and definite, irrespective of the détail drawings to which réf- 
érence is appropriately made. Moreover, there is nothing about the 
use of the word "case" that would ordinarily include the base of the 
machine. Rather the opposite understanding would be inf érable. We 
conclude ail three claims are valid. 

[3] Noninfringement. Appellant seeks to avoid infringement on 
two grounds: First, that appellee's machine is provided with three 
top sections, two of which are movable and one normally immovable, 
and containing the hopper as a part of it, while appellant's machine is 
provided with but two upper sections, in one of which is located the 
hopper. We agrée with the court below "that the difïerence is one 
of form merely." Barber v. Otis Motor Sales Co., 240 Fed. 723, 728, 
153 C. C. A. 521. 

Appellant further contends that his machine escapes infringement 
because one of its case sections is not adjustable. Appellee's adjust- 
ment is a vertical one (see 7, Fig. 4), but the claim merely calls for 
adjustability. Only such adjustability as will permit the knives co- 
operating, so as to secure the successful drawing, sheàring action, is 
required. Obviously a very slight adjustment is ail that is necessary, 
and appellant's machine, being provided with a movable section, to 
which the anvil, bearing the anvil knives is attached, is adjustable. It 
matters not how the adjustment is secured — whether by the use of a 
simple shim or otherwise, the claim is infringed if the section is adjust- 
able. The only testimony in the case is to the eiïect that appellant's 
machine is supplied with an adjustable case section, and with this 
statement we agrée. 

The decree is afifirmed. 
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AUTO VACUUM FREEZER CO., Inc., v. WILLIAM A. SEXTON CO., Inc. 
(District Court, S. D. Kew York. Mardi 15, 1918.) 

1. Patents <g=240— Initringement— Improvement. 

Tliough an infringer of a patented device made improvements wnlch 
did uot go to the heart of the Invention, lie cannot defeat a recovery, and 
doubts, if any, should be resolved in favor of the owner of the patent and 
against tlie infringer. 

2. Patents <§;=>.310(1)— Infeingement Suit— Damages— Evidence. 

In a suit for patent infringement, heU, that an award in favor of 
plaintifC, tlie owner of the patent, toased on a coniputation of plaintifE s 
overhead charges, which restrlcted the amount paid for advertismg to the 
normal amount, was proper. 
.3. Patents <g=>319(l) — ^Infringement — Royalty. 

Though infringlng articles were sold for export, yet, where the sale 
occurred In the United States, the owner of a patent which was infringed 
is entitled to a reasonable royalty. 

4. Patents <®=3319(1) — Infbingement — Evidence. 

In a suit for infringement of a patent for an Ice cream freezer, UeU 
that, under the évidence, plaintiff was entitled to recover $2,151.45 as 
reasonable royalties on infrlnging freezers sold for export. 

5. Patents «3=3319(1) — Damages— Inî-bingement. 

In a suit for patent infringement, plaintiff cannot recover on account of 
increased advertising claimed to hâve been neeessitated hy reason of 
defendant's infringement, where it increased plaintiff's business, unless 
there be some fundamental data on which the damage coiild be computed. 

6. Patents iS=>319(3) — Infringement — Inceease de Damages. 

In a suit for patent infringement, where défendant knew of the existence 
of the patent, and the infringement was deliberate, and was coupled with 
misrepresentations as to defendant's ownership of a fundamental patent 
for the infrlnging device, damages may be increased, in the discrétion 
of tlie court, under Rev. St. i 4921 (Comp. St. 1916, § 9467). 

7. Patents <S=>319(4) — Infringement — Damages. 

In a snit for patent Infringement, where there was a recovery of dam- 
ages, interest will run on the amount awarded by the master from the 
date of his report ; but interest on the remalnder of the damages, in- 
creased by the court, under Rev. St. § 4921 (Comp. St. 1916, § 9467), will 
run only from the date of the tiling of the decree. 

In Equity. Bill by the Auto Vacuum Freezer Company, Incorpo- 
rated, against William A. Sexton Company, Incorporated. Hearing On 
report of master. Decree for complainant. 

See, also, 239 Fed. 898, 153 C. C. A. 26. 

The report of Master William Parkin to the judges of the United 
States District Court for the Southern District of New York is as 
f ollows : 

It havlng been referred to me by Interlocutory decree made herein on 
December 14, 1916, to ascertain, take, and state the number of ice cream 
freezers made, the number used, and the number sold by the défendant In 
infringement of the thlrd and flfth claims of the letters patent No. 1,013,672, 
and also the gains, profits, savings, and advantages made and derived by 
the défendant from and through said Infringement, and also to ascertain 
and assess the damages sustained by said plaintiflf by reason of sald Infringfr 
ment since January 2, 1912, I, William Parkin, the spécial master appointed 
by said decree, do report that I hâve been attended by counsel for the re- 

®=sFar otber cases sce same topic & KEY-NUMBBR la ail Key-Numbered Dlgests & Indexes 
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spective parties and hâve taken their proofs, which are submltted herewlth. 
TliereoQ I find as follows: 

The invention in question Is an ice ereara freezer, eylindrical in sliape, hav- 
ing three compartuieuts v^^itti a eommon axis; tlie outer one being an air 
space liermetically closed at botli ends. The middle one is intended for the 
freezing mixture, It is closed at one end and open at the other, having a cap 
by which the opening can be securely closed to prevent the escape of water. 
The Inner chamber is also closed at one end and open at the other ; the open 
end being the one opposite to the opening of the middle compartment. This 
Inner compartment is for the mixture to be frozen, and also bas a cap by 
which it can be securely closed. 

The freezer was flrst made by a company located at Omaha, but in April, 
1915, the plaintifC was incorporated in N, iv York; the former metropolitan 
agent of the Omaha Company, A. C. Clifford, becoming the plaintiff's président. 
In 1915 Eobert A. Sexton, tb.e defendant's président, was manager of the 
Countiy Life Permanent Exhibition, a concem having a permanent exhibition 
pf household articles in the Grand Central Terminal in New Yorli City. The 
plaintiff's freezer was exhibited and sold there, but, some dispute having 
arisen over a bill, the plaintifC refused to supply any more orders. 

The défendant was thereupon incorporated, and began selling freezers In 
the spring of 1915. The flrat sold were identically the same as the plaintiff's 
freezer. Thèse are knowu in the record as type A. Only 193 were sold, and 
on notification by the plaintlff that they infrlnged the plaintiff's patent, and 
threat of suit, their sale was discontinued. The défendant then made a 
freezer, known In the record as type B, which is the same as the plaintiff's, 
except the covers to the two open comiiartments and the absence of a handle 
on the side. In the plaintitC's freezer, the cover, as described in tlie patent, is 
a screw top and has double vralls. This form of cover was used in 1914, but 
in 1915 and 1916 the plaintiffi adopted a cover fastened with a clamp, and 
in 1917 has used a cover with a bar across it, fastened down with a screw 
nut at each end. In the defendant's type B the cover is single and has a 
bar across it, which slips under two lugs to keep it in place. Of this freezer 
22,582 were sold, according to the defendant's account, but of tliis number 
3,000 were sold at cost to Edward P. Specht for export to and sale in Cuba, 
and 11,343 were sold to Vincent P. Tommlns at cost, for export to and sale 
in Canada. Specht and Tommins were salesmen of the défendant Company. 
Thèse sales were made on March 14, 1917, the day before the Injunetlon 
herein was served, though after the décision of the Circuit Court of Appeals 
(239 Fed. 898, 153 C. C. A. 26) afflrming the interlocutory decree. Payment 
for thèse was made by the notes of the purchasers, and the freezers were 
immediately shipped to Cuba and Canada. Thereafter a new corporation 
was formed in New York, by the same persons who compose the défendant 
Company, and the new couipany bouglit the freezers from Tommlns and 
Specht and the notes were paid. This new company is now engaged in selling 
the freezers in Cuba and Canada, it is known as the Easy Freezer Company. 
Tbese freezers aggregate 14,343, leaving 8,239 freezers of type B, which the 
défendant has açeounted for as sold in the ordinary course of business. As 
those sold to Specht and Tommins were sold at the cost of manufacture, ail 
.the sales expenses and overhead charges of the defendant's business hâve to 
be borne by the receipts from the 193 of type A and the 8,239 of type B. They 
are insufficient for that purpose, and cousequently the account shows no 
profits, and the plaintifC has conflned its claim to damages for lost sales and 
extra ordinary expenses and to a reasonable royalty. Accordiugly, I report 
that tliere are no profits to be àccounted for. 

On the question of damages, the plaintiff's flrst claim is for the profits it 
would hâve made on the freezers sold by the défendant. Both plaintifC and 
défendant had the freezers manufactured for them, and largely by the same 
concern, so that no question arises as to the ability of the plaintifC to supply 
the demand. But it is defendant's contention that the plaintiff, to recover, 
must show, either that it'was forced to lower its price, or that the infringer's 
compétition at lower priées caused lost sales; and it claims that neither of 
thèse facts exist, but that its freezer was a better article, and by reason of 
this fact, and superior selling and advertising methods, it displaced plaintiff's 
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freezer on its merits. Assuming thls to be the fact, it does not defeat the 
plaintiff's elaim. The défendant had no right to be in the market at ail 
with its fi(?ezer, and the question is whether, if the défendant had never 
offered its ireezers at ail, its customers would hâve bought the plaintiff's 
freezer. Clifford, the plaintiff's président, says that the business was hurt 
by three things — the defondant's patent claims, which will be considered later, 
sales on conslgnment, aud lowering of priées. I am not satisfled that there 
were sales on conslgnment to any large extent. Greiser, the plaintiff's sales- 
nian, refers to two instances which he heard of, and Sexton says that the 
défendant sold goods on mémo, which is practically the same thing ; but 
thèse sales were small in amount, and he dénies that conslgnment sales were 
the common practice. 

As to the lowering of priées, Greiser is positive in hls statement tliat dealers 
told him they could buy the "Easy" freezer at lower priées than the "Auto 
Vacuum," and Sexton says the défendant had two or three priées. The ac- 
count shows that the average priée recelved was $1.75 a freezer, against $1.92 
for the plaintiff's ; but this is not conclusive, because many of the sales are 
given at the net priées after dedueting commissions. Sexton maintains that 
the défendant adhered to its list priées, which were the same, substantially, 
as the plaintiffs. The aecount shows some sales at lower priées, but I do not 
think that there was a niaterlal différence between the two. "The défendant 
made many sales through local agents, who took the freezers at a redueed 
priée, making a profit by selling to dealers at the list priée. As they were 
under a guaranty to take a minimum number, they may hâve eut priées in 
order to make good the guaranty, though they were under contract not to 
do so. If there were a substantial lowering of priées, there would be no pre- 
sumption that the plaintiff could hâve obtained its hlgher priée; but as the 
priée to the consumer was the same for both freezers, and the sales were 
prineipally to dealers and jobbers in house furnishing articles, and as the 
plaintiff's priée left an ample margin for profit, there can be little doubt that 
dealers would bave paid the higher priée for an article for which there was 
so large a demand. 

The défendant has endeavored to show that there were other eompeting 
freezers which the purchasers might hâve bought. Those referred to are the 
Ice-Klst, the Automatic, the Easy freezer (of a différent eouipany), and the 
XXth Century. None of thèse had the cbaracteristic air space for Insulation, 
and the openings at opposite ends to prevent the ice and sait from mixing 
with the eream. They were of a distinct type from the plaintiff's and defend- 
ant's. Nothing is said about the sales of the lee-Kist. Sales of the Easy 
freezer were diseontinued about 1900, and those of the XXth Century about 
1907. gales of the latter amounted altogether to about 150,000. The Auto- 
matic is the only one on the market which could bave come into compétition 
with the plaintift''s freezer. The Automatic did not bave the openings at op- 
posite ends to prevent tlie freezlng mixture from spoiling the creani, and, 
wliile it had the double walls for insvilation, the space between tliem was 
flUed with an Insulating material. The structure itself appetirs to be heavier 
and more cumbersome than the plaintiff's. The sales of it were from 800 to 
1,000 each year, while those of the plaintiff were about 15,000 in 1915, and 
over .'50,000 in 1916. 

The plaintiff advertised its freezer extensively, and it was known in ail the 
territory where the défendant' s sales were made. Some of the purchasers ot 
defendant's freezer had formerly bought the plaintift''s. The fact that they 
bouglit defendant's freezer shows that they preferred that type, and, although 
tliere is some évidence that complaint was made of the serew top cover rusting, 
the clamp top apparently overcame this difliculty. I therefore find that, but 
for defendant's compétition, plaintiff would bave sold 8,432 freezers, which 
défendant sold, and would hâve made tlie same profit on them as it made on 
its own sales. 

Coming, now, to the question of profit, Clifford says that they sold about 
two two-quart freezers to one one-quart freezer, and that about 10 per cent. of. 
thelr sales were to consumers, 45 per cent, to dealers, and the same to jobbers. 
On thèse figures he calculated tlie average pries as belng $2.19. The propor- 
tion of two-quart to one-quart freezers is, however, wrong. In 1915 the plain- 
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tiff sold about 6,500 one-quart and 8,500 two-quart freezers; the one-quart 
freezers being about 37 per cent, of the total and the two-quart freezers about 
03 per cent. In 1916 there were sold 12,598 one-quart freezers and 20,415 two- 
quart freezers ; the one-quart being 38 per cent, of the total and the two-quart 
62 per cent. The sales, therefore, were about three two-quart to two one- 
quart freezers. The defendant's sales, exclusive of those to Tommins and 
Speeht, were about In the same proportion. According to the llst priées, wlth 
the percentages glven above for the sales to consumers, dealers, and jobbers, 
the average priée would be $2.14. But, dividing the total sales into the total 
receipts, the average priée actually received was $1.92. If the différence were 
due to a lowering of priées to nieet the defendant's compétition, thls would be 
a factor to be taken into considération ; but no sueh claim Is made, and the 
record contains no deflnite explanation of the cause of the différence. 

The sales for 1916 amounted to $63,547.26, and the manufacturing cost was 
$34,927.42, leaving a gross profit of $28,619.94, Cllfford stated that the over- 
head for the freezers was $16,132.86, exclusive of advertising, leaving a net 
profit of $13,487.08. The normal amount of advertising he places at $3,000, 
leaving a profit of $10,487.08 on 33,013 freezers, or a profit on each freezer 
of 32 cents. This Is the calculation given by plalntiff's oounsel in hls brlef. 
But the diiReulty is wlth the overhead charge. The plaintifC sold, besides the 
freezers, a trousers presser and a coffee percolator. The total sales for 1916 
of ail three articles were $87,864.11, and the total overhead was $32,088.63. 
Clifford, in estiniating the profit, said that the total overhead was 30 per cent, 
of the gross sales, and that he nilght properly hâve charged 15 per cent, to the 
freezers and 15 per cent, to other articles, but that for safety he put the 
overhead on the freezers at 20 per cent, of the sales. Clearly he was confused 
In dolng so. As the plaintifC did not manufacture any of the articles, If the 
overhead were apportioned among them in proportion to the sales, the over- 
head for each article would be .30 per cent, of the gross sales of that article. 
But the percentage Is wrong. The total overhead is 36% per cent, of the 
gross sales. 

Clifford bas given an itemized statement of the figures whlch comprise the 
total overhead, and of those vi'hich are applicable to the freezers. They are as 
follows: 

Total Overhead. Freezer Overhead. 

Interest, discount and collections $1,871.22 $1,347.28 

Office rent 1,402.50 584.17 

Office salaries 8,176.69 3,096.45 

Total shipping expenses 7,030.81 3,078.76 

Traveling 2,017.52 949.59 

Insurance 97 .93 44.88 

Commissions 5,14.'i.31 3,521.93 

General 6,348.65 2,909.80 



$32,088.63 $15,532.86 

In the record the total overhead for the freezers is stated to be $16,132.86, 
but the items as given only total $15,532.86. 

Defendant's counsel claims that the overhead charge caimot be right; that 
the sales of the freezers were 72 per cent, of the total sales, while the over- 
head charged to the freezers Is less than half ; and he points ont that certain 
of the items appear unduly small as compared wlth the estimâtes glven by Clif- 
ford In hls testimony. Thèse estimâtes were given on Clifford's direct ex- 
anilnation. He was not speaking from the books, but from his gênerai knowl- 
edge of the business. He was asked on cross-examination to produce from 
the books a statement of the total overhead. This he did at the next hearing, 
and gave the items above set forth. On redirect he gave the items of overhead 
applicable to the freezers as furnished to him by the accounting department 
from the plalntiflfs books. This was received without objection or crltlclsm 
on the defendant's part. Most of the Items are for disbursements, whlch 
must hâve been made speclfleall.v for the freezers and would be charged to 
them In the books ; and thèse items, it seems to me, must be accepted as 
correct. The office rent, office salaries, and gênerai expenses could not be so 
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chargea, but sliould be aprortionod according to tlie sales, and 72 per cent, 
chargea to the freezers. This would make the overhead $20,410.48, exclusive 
of advertising expenses. The plaintiff spent in 191(> $27,112.'J0 for advertising 
the freezer, and the défendant claims that this should be included as one of 
the overhead charges. The normal annual advertising which a concem doeé 
to keep its wares before the public is a proper overhead charge ; but this was 
an extraordinary expense, incurred to meet the défendant'» Illégal compétition. 
It should not au be charged in the overhead. In 1915 the plaintiff spent $750 
in advertising, and in 1916, before type B appeared, ClifEord appropriated $3,000 
for advertising. This sanie amount has been spent in 1917, and it should be 
taken as th(; normal figure. Adding this to the overhead makes a total of 
$23,410.48, which, deducted from the gross profit of $28,019.94, leaves a net 
profit of $5.209.46, or 15% cents a freezer. 

Of the 8,432 freezers, 50 are put down as donations, samples, etc. Défend- 
ant contends that thèse should not be included in the sales ; but, as défendant 
has stated in the account that it received $92 for them, or $1.84 apiece, they 
must be cousidered as sales. I, therefore, find that the plaintifC is entitled 
to recover 15% cents a freezer on 8,432 freezers. The amount is $1,328.04. 
As the sale of 14,343 freezers to Tommins and Speeht was made in New York, 
the plaintifC is entitled to a reasonable royalty on thèse freezers, under the 
décision in Rowagiac Mfg. Co. v. Minnesota Moline Plow Co., 235 U. S. 641, 
3o Sup. Ot. 221, 59 L. Ed. 398. 

What is a reasonable royalty in any given case is a business question. It 
becomes one of the expenses of manufacture and sale, and the question is: 
How niuch can one who wishes to manufacture and sell under the patent 
afford to pay for a license? Consolidated Rubber Tire Co. v. Diamond Co. 
(l). C.) 220 Fed. 455. This must dépend upon the amount of profit he can 
make. In U. S. Frumentum Co. v. Lauhoff, 216 Fed. 610, 132 C. C. A. 614, 
it was said that it might "be shown what plalntiff's patent property was, to 
what extent défendant had taken it, its usefulness and commercial value, as 
shown by Its advantages over other things, and by the extent of its use, and as 
shown by the profits and savings which could be made upon its sale or adop- 
tion. * * » Experts may be amply qualitied to give useful opinions as to 
the value of the property which is to be appraised." 

Plaintiff's witnesses as to the royalty were Olifford and White; the latter 
being t)ie treastirer of the plaintiff company and the capitalist backing it. 
Both had actual knowledge of the business, and the utility and advantages of 
the patent. Clifford gave 72 cents as the average profit on a freezer, and said 
that in his opinion one-half the net profit, or 36 cents, would be a reasonable 
royalty. This figure was given as his estima te of what the profit actually 
was, and not of what it should be. As already shown, it was far from the 
fact. Wiiite gave as his estimate of the proper royalty 25 per cent, of the 
Wholesale price. He based this on a large expérience in royalties on copy- 
righted books. It may be doubted if there is a close enough analogy between 
copyrlglits and patents to make his expérience of value. He and Clifford both 
referreû, also, to their expérience with the patent on thelr trouser presser, for 
which a royalty of about 16 per cent, of the selling price was paid. It seems 
to hâve been paid, however, only while the article was being tried out and its 
value ascertained. They ultimately bought it, and the payment royalties 
ceased. The defendant's witnesses were Treman and Cordley, both offlcers of 
corporations which dealt in household furnishlng articles. The former sold 
the Autiomatic freezer, on wliich he had paid a royalty for a few years, be- 
ginning in 18S6, under a German patent, merely as a moral obligation. The 
royalties appear to hâve averaged about 65 cents a freezer, or about 15 per 
cent, of the retail price. He said that a falr royalty, for an article selling at 
retail for $2 to $3, would be 5 or 10 cents. Cordley's company sold the 
earlier Easy freezer, and later the XXth Century. He gave 5 per cent, to 
10 per cent, of the selling price as a reasonable royalty. 

It is not thought that any of this testimony conies within the class of ex- 
pert évidence which is said to be admissible in the Frumentum Case above 
eited. The royalty paid on one patent can hardly be évidence of what should 
he paid on another, unless the articles are allke, and the conditions of manu- 
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facture, sale, demand, and priée are known to be similar. In the case above 
cited It is sald that a "reasonaWe royalty" is not, strictly speaklng, a royalty 
at ail, but gênerai damages for the wrong done. In thls view it may be 
questloned whether an opinion as to tlie amount ot royalty to be paid is com- 
pétent évidence. Treman and Oordley had never seen tbe plaintiiï's freezer 
until it was shown them on the liearing, although Cordley had seen the adver- 
tisement. It does not appear that they knew anything about its utility or 
advantages, or the conditions of its manufacture and sale. As dealers in 
articles of a similar character they might hâve been qualilied by proper study 
of the conditions to hâve given testimony of some value showing the prob- 
able cost of manufacture and sale of such articles, the proper selling and 
overhead expenses, the demand and profit which dealers In house-furnishing 
articles would expect to make, and what additlonal profit the possession of 
the luonopoly might be expected to command. ïhese are the faetors on which 
one who was about to enter into a royalty agreement would figure, and it is 
thought that expert testimony should proceed alou^ thèse Unes. Treman's 
opinion was objected to, but admitted over the objection, and it should be 
disregarded. Cordley's was not objected to, and may be consldered for what 
it is worth. 

A profit of 15% cents would not leave much margin for a royalty over th» 
business profit. If the list priées were maintained, the average price would 
be $2.14 a freezer. Both Olifford and Sexton evidenrly thought the list priées 
were fair and that they could be obtained. The account shows many sales 
made at fuU priées. At $2.14 the profit would be ;17% cents a freezer, about 
85 per cent, of the cost. There is no manufacturer's profit to be deducted, but 
a licensee would expect to make a profit on the business of selling, and to 
share in the advantages of the monopoly. One-half the profit (19 cents), 
which Clifford gives as a fair royalty, vs'ould be about 7i/^ per cent, of the 
selling prlce. This is the mean of Cordley's 5 to 10 per cent., and is 10 per 
cent, of the price actually received. I think a somewhat lower figure, or 15 
cents a freezer, would be a fair royalty. 14,343 freezers, at 15 cents, would 
amount to |2,151.45. I flnd that the plalntiff is entitled to recover $2,151.45 
for reasonable royalties on the 14,343 freezers sold to Tommins and Specht. 

Défendant claims that the elamp top substltuted in 1914 for the original 
Bcrew top was an Improvement and that an apportionment of profits must be 
made. But the top was a small part of the fi-eezer. The domlnating features 
were the air space and the openlngs at opposite ends. Both plaintifC and de- 
fendant so considered them, as shown particularly by the defendant's circular 
claiming to own a patent covering the process of freezing by means of a 
hollow air space. The clamp top was a screw top withln the meaning of the 
McCann patent. It was a double-walled top, having across it a bar, which 
could be tumed on Its own axis like a rock shaft. The ends of the bar had 
eeoentrie eams, which went under lugs or ears on the freezer. ïhere was a 
handle attached to the bar, and when thls was raised, so as to revolve the 
bar, the ecceutricity of the cams aeting against the lugs pressed the top 
down and held it in its place, To put the top on It had to be rotated in the 
same way as the defendant's cover bas to be rotated, a fact which bas been 
held by Judge Hand to make the defendant's cover the équivalent of the 
cover of the McOann patent. Under thèse circumstances an apportionment is 
not neeessary. National Folding Box Co. v. Klsas, 8G Fed. 017, 30 O. C. A. 487. 

The plaintifC also claims to recover the amount expended by it In effort.s 
to raeet the defendant's compétition. Both White and Olifford say that, when 
the defendant's type B freezer appeared, It beeame absolutely neeessary to 
enter upon an extensive advertising campaign if they wished to maintain their 
position In the market. White says the whole character of their advertise- 
ments had to be changea. The advertisement principally complained of Is 
a circular put out by the défendant, which states: "The U. S. patent granted 
in 1908, covering the process of freezing by means of a hollow wall or air 
space, is owued by the Wm. A. Sexton Co., Inc. Applications for patents cover- 
ing every part of the construction of the 'Easy' freezer hâve been duly flled 
and ail rlghts fully protected." This statement surrounded a medallion on 
which were the wôrds "Patents l'rotected by the Patent Title & Protectiva 
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Co., New York." The natural inferenee froin the statenient and Its coUocation 
w'ith the words on tlie medallion was that the défendant had a raonopoly of 
the process of freezinfc by ineans of a hollow wall or air space, and that this 
monopoly was protected by a policy of the Patent ïitle & Frotective Com- 
pany. The défendant bad no such monopoly nor any patent for such a pro- 
cess. The patent of 1908 which is mentioned was one granted to William A. 
Sexton for a soda fountaln. It was for a structure, and not for a process, 
and although it could U' and was eni])loyed for freezins and keeping ice cream, 
it iiad no relation to the freezer which the défendant was advertising and 
selling. The défendant dld not mark its freezer as covered by this patent. 
The défendant had a policy issued by the Patent Title & Proteetive Company, 
but it only apr>!icd to an application which the défendant had made for a 
patent on its type of freezer. This patent, which was sut)se<iuently issued, 
while in form for a complète freezer, in effect, if of any validity, could only 
be for an improvenient by reason of the form of cover which the défendant 
used. This cover lias been held to be the équivalent of the plaintiff's cover, 
and the patent is probably invalid. This circular, therefore, was misleading. 
Sexton says that it was only used for a short time. It was, however, one of 
the things with which the plaintiff had to contend. 

In the Ilouse Furnishing Review for April and May, 1010, the défendant 
advertised its freezer as "protected by a basic patent" and "protected in ev- 
ery possible way by basic patents," with the médaillon al)ove mentioned. This 
was before it had any patent, except the patent of 1008 for a soda fountain. 
The patent on the freezer was not issued uutil April, 1917. To nieet thèse 
advertisements the plaintiff had to send out circulars and advertisements 
calling attention to the fact that the defendant's freezer was an infringement 
of its patent. Clifford says the trade was confused by the situation. Sexton 
condemns the plaintiff's method of advertising, because it made dealers fear 
the possibillty of a lawsuit and prevented tlie plaintiff' froni selling its freezers. 
But, if so, it was the direct resuit of the defendunt's Infringement and mis- 
leading statements. 

Another thing of which the plaintiff eomplains are circulars in which tue 
défendant oftered to protect its customers froni infringement suits. This 
was a legitimate form of compétition, if the compétition itself had been 
légal ; but it had to be met. It is for the expenses inonrred in its efforts to 
préserve its business against such attackg that the plaintiff asks compensation. 
The défendant objects that thèse expenses are not actual damages within the 
meaning of the statute, and cites Clark v. Wooster, 119 U. S. ?,2'2, 1 8up. Ct. 
217, 30 L, Ed. 3S)2. This was a case, however, where there was an established 
license fee, and the only damages were the loss of that fee. Actual damages 
are compensatory damages (Birdsall v. Coolidge, 03 V. S. G4, 23 L. Ed. 802) 
and the same rules apply in patent cases as in other cases of the unlawful 
appropriation of property (U. S. Frumentum Co. v. Lauhoffi, supra). When a 
patentée keeps his patent a close monopoly, the damages are the same as in 
cases of breach of contract, not to compete. Cincinnati Gas Co. v. Western 
Siemens Co., 152 U. S. 200, 14 Sup. Ct. 523, 38 L. Fd. 411. And it is mcU set- 
tled that, where a regular and established business is wrongfully injured or 
destroyed, the rule for measuring the damages is to ascertain how much less 
valuable the business is by reason of the interruption. Yates v. Whyel Coke 
Co., 221 Fed. 603, 137 O. C. A. 327. 

There are many cases where a Jury is allowed to flx the vaine of a business 
or good will which has been injured or destroyed by some wrongful act. 
Wakeman v. Wheeler, 101 N. Y. 205, 4 N. F. 204, 54 Am. Ite]). 076 ; Dart v. 
Laimbeer, 107 N. Y. 664, 14 N. E. 291 ; Stevens v. Amsinck, 149 App. Div. 220, 
133 î^. Y. Supp. 1145. In the Dowagiac Case, supra, the court, aller mention- 
ing loss of sales, license fées, and reasonal^le royalties as différent measures 
of damages, says that there are still other grounds ui)on which damages niay 
be assessed in infringement cases, as where hurtful compétition is shown. 
Fxpenses incurred in preventlng the conséquences of an unlawful act are a 
well-recognized measure of compensation in the law of damages, if reasonable 
in amount and incurred in good faith. 1 Sedg. on Damages (9th Ya\.) § 2261i 
et seq. In such cases the amount expended is prima facie recoverable, and 
the burden is on the défendant to show that it is uureasonable. 1 Sedg. § 227. 
250 F.— 30 
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Where, however, the plaintlff has derlved a beheflt from tlie expenditure he 
can only recover the amount of his actual damage. British W. B. & M. Co. v. 
Underground E. R. Co., [1912] A. C. 673. 

By the extensive advertislng, the sales were probably increased much be- 
yond the normal increase which $3,000 of advertising would hâve brought. 
In 1915 only $750 was put in advertising, and 15,000 freezers were sold, for 
abolit $30,000. In 1917, after the Injonction was issued, and iip to .Tuly, the 
sales about equaled the total sales of 1916, and at the close of the season, in 
October, the sales amounted to about $85,000, as agalnst $63,547..36 in 1916. 
Only $3,000 was spent in advertising, and the gain was about 30 per cent. 
Some part Of thls was due to the increase In the retail priée of 25 cents a 
freezer. Taking the normal increase at 25 per cent, for an expenditure of 
.S3,000 In advertising, it would hâve taken three to four years to brlng the 
sales up from the $30,000 of 1915 to the $63,000 of 1916, in which time $12,000 
would hâve been spent in advertising, or about $15.000 less than the actual 
expenditure. The plaintiff spent $10,000 to $12,000 In 1916 for display ad- 
vertising and $1,743.15 for démonstration. The balance, about $15,000, was 
spent for cireulars and trade prospectuses. I think this amount should be 
allowed. The évidence is nieager ; but, where the infringement has been de- 
llbcrate, every doubt should be solved against the infrlnger. 

ïhis was a délibéra te Infringement. The Court of Appeals tas practically 
so found. Sexton knew of the plaintlfl's patent when he put out hls type À 
freezer, which was a complète copy. While he hoped by the sllght change in 
form of type B to eseape the penalties of infringement, the existence of thls 
hope does not prevent the Infringement from being dellberate. Consolidated 
Rubber Tire Co. v. Diamond Co., supra. The liistory of defendant's actlvities, 
as above set forth, shows a dellberate attempt to appropriate ail the benefits 
of plaintife's patent. See Burdett v. Estey (C. C.) 3 Fed. 566; Lyon v. Don- 
aldson (C. C.) 34 Fed. 789 ; Weston v. Empire (C. C.) 155 Fed. 301. I there- 
fore find that $15,000 was expended by plaintiff to protect its business from 
the defendant's illégal compétition, and that it Is entitled to recover thls 
amount. In justice to Sexton, it should be said that he showed a readiness to 
give every assistance in his power to ald the master. It is difficult to recon- 
cile his conduct of the business with his attitude on the référence. 

I report that the plaintiff is entitled to recover $1,328.04 for damages from 
lost sales, $2,151.45 for royalties on the sales to Tommlns and Specht, and 
$15,000 for expenses in meeting defendant's compétition, making a total of 
$18,479.49. 

Philip C. Peck, of New York City, for plaintiflf. 
Samuel E. Darby and Walter A. Darby, both of New York City, for 
défendant. 

MAYER, District Jvidge. The clear and comprehensive report of 
the master renders unnecessary a duplication of the récital of ail the 
facts. Only such facts will be referred to as are necessary to explain 
the questions of law discussed. 

[1] 1. The master allowed plaintiflf $1,328.04 as damages for loss of 
profits. Défendant contends that an apportionment of profits must 
be made, because of the Lawless patent No. 1,108,765, for cover-fas- 
tening device for réceptacles. It is, of course, difficult to say to what 
extent, if any, customers were infiiuenced by their purchases because 
of the improved top. The fundamental feature of plaintiflE's invention, 
and of its commercial ice cream freezer, was the ability to make ice 
cream without the usual attendant labor, and thèse improvements 
should not, therefore, deprive plaintiflf of a recovery for damages. If 
such were to be held, an infringer could entirely eseape because a plain- 
tiflf, in selling its commercial article, had added some improvements 
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which did not go to the heart of the invention. In such situations the 
courts now résolve the doubt, if any, in f avor of the owner of the pat- 
ent, and against the infringer. 

[2] The master charged in the overhead account only $3,000 for 
advertising; whereas it appeared that plaintiff had spent $27,112.90 for 
advertising in 1916. The testimony showed that plaintiff had expended 
$750 for advertising in 1915, and in 1916, before type B appeared, 
$3,000 had been appropriated for advertising. The master therefore 
regarded $3,000 as the normal expenditure, and pointed out that the 
sum of $27,112.90 was spent in 1916 because of the defendant's con- 
duct, not only in infringing but in doing so by unfair methods, The 
conclusion of the master as to the facts is fully supported by the évi- 
dence, and there is no question that it was vital for the préservation of 
plaintiff's business that it should counteract the efforts and actions of 
défendant by an advertising campaign involving an expenditure large- 
ly in excess of what plaintiff had theretof ore found necessary. In the 
peculiar circumstances of the case, therefore, I agrée with the mas- 
ter that under this branch of the controversy it was proper to charge 
only $3,000 for advertising in the estimate of overhead. It seems to 
me that the figure of $1,328.04 is correct. 

[3, 4] 2. On March 14, 1917, the day before the injunction was 
served, défendant sold 14,343 freezers to Specht & Tommins for ex- 
port and sale in Cuba and Canada ; the sale taking place in New York. 
Under the authority of Dowagiac Mfg. Co. v. Minnesota Moline Plow 
Co., 235 U. S. 641, 35 Sup. Ct. 221, 59 L. Ed. 398, the master con- 
cluded that plaintiff was entitled to a reasonable royalty. In this he 
was right. The problem, then, was to ascertain such reasonable roy- 
alty. It is almost impossible in such a case to work out a resuit which 
can be said to be mathematically accurate ; but the courts recognize this 
difïîculty, and, if proper and sufficient data are made the basis of cal- 
culation, it is appreciated that the resuit is the best that can be ob- 
tained. I think the master's figures are as nearly right as such figures 
can be, and I agrée with him in the conclusion that plaintiff is entitled 
to recover $2,151.45 as reasonable royalties on thèse freezers sold to 
Specht and Tommins. 

[5] 3. The final question is one of considérable difficulty. There is 
naturally a great temptation to award to a plaintiff, under the circum- 
stances disclosed in this case, damage which may be morally, but not 
legally, proved, and I am quite sympathetic with the master in his de- 
sire and effort to award to plaintif! some aniount because of the in- 
creased advertising expenses for 1916. In 1915 only $750 was spent 
for advertising, and 15,000 freezers were sold, for about $30,000. In 
1917, after the injunction was issued, and up to July, the sales of plain- 
tiff about equaled the total sales for 1916, and at the close of the sea- 
son, in October, the sales amounted to about $85,000, as against $63,- 
547.13 in 1916. Only $3,000 was spent in advertising, and the gain 
was about 30 per cent. As the master points out, some part of this 
gain was due to the increase in the retail price of 25 cents a freezer. 
The master then concludes that "about" $15,000 should be recovered 
on this branch against défendant, and he states : 



468 250 FEDERAL REPORTER 

"Taking the normal increase at 25 per cent for an expenditure of $3,000 In. 
advertising, it would hâve taken three to four years to brlng the sales up 
from the $30,000 of 3916, In which time $12,000 would hâve been spent in 
advertisins, or abolit $15,000 less than the aetual expenditure. The plaintiff 
spent $10,000 to $12,000 in 1916 for display advertising and $1,743.15 for 
démonstration. Tlie balance, about $15,000, was spent for cirnilars and trade 
prospectuses. I think this amount should be allowed. The évidence is 
meager ; but, where the Infringement has been dellberate, every doubt should 
be solved against the intringer." 

The difficulty with the master's rea.soning is that it is founded on 
mère spéculation. It is not possible for any one to say whether, if de- 
fendant had not infringed, it would hâve taken three or four years 
to bring the sales up from $30,000 to $63,000 on an advertising expense 
•of $3,000, and with the added compHcation of an increase of the retail 
price. The meritorious character of the article might hâve increased 
the sales to $63,000 in less than three or four years, on the one hand, 
while, on the other, it might hâve taken longer to reach this increased 
figure. The resuit of a wide and intellieent advertising campaign may 
be, not merely to sell the article for the time being, but to create a 
knowledge concerning it, and a good will for it, which may be felt 
for a considérable period after the advertising has ceased or been 
diminished, and therefore the $27,000 spent for advertising may hâve 
been bread cast upon the waters. 

There are many particulars in which the courts are satisfied with 
reasonable estimâtes and approximate calculations in ascertaining dam- 
ages in inf ringement cases ; but in every case, not only must damage 
be the proximate resuit of the tort, but there must be some funda- 
mental data upon which it can be estimated. The best the master could 
do, in his effort to work out what seemed to him to be substantial 
justice, was to conclude that plaintiff should hâve a recovery on this 
branch to the extent of "about" $15,000. The "about" is the best argu- 
ment as to the infirmity of the conclusion — a conclusion which the mas- 
ter frankly states is based upon évidence which "is meager." The fur- 
thest which plaintiff may hope for is the allowance of only $3,000 in 
the charge for overhead, as discussed supra. That advantage has 
already been accorded to it. To go beyond that, and hold défendant 
liable for an increased advertising expense, which, inter alia, has pro- 
duced increased sales, is to say that damage may be awarded upon the 
guess of the court, rather than upon évidence. 

I am of opinion, therefore, that the master erred in respect of this 
item, and therefore that the sum of $15,000 must be deducted from 
the total recommended by the master to be awarded to plaintiff. The 
resuit is that the principal amount which plaintiff is entitled to recov- 
er against défendant is $3,479.49. 

[6] 4. Plaintiff has moved to increase the damages in accordance 
with the provisions of section 4921 of the Revised Statutes (Comp. St. 
1916, § 9467). The master has held that "this was a deliberate in- 
fringement." The testimony fully sustains this conclusion. In 1915 
Sexton, the defendant's président, was manager of a concern having a 
permanent exhibition of household articles in the Grand Central Ter- 
minal in New York City. Plaintiff's freezer was exhibited and sold 
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there; but, some dispute having arisen, plaintiff refused to supply 
any more orders. Thereupon défendant was incorporated and began 
selling freezers in the spring of 1915. The first, known as type A, 
sold vvere identically the same as the plaintifï's freezer, and on notifi- 
cation the sale was discontinued. Défendant made a freezer known 
as type B, which is the same as the freezer of plaintiiiF, except as to the 
covers to the two open compartments and the absence of a handle on 
the side. The methods adopted by défendant were very unfair and 
may properly be described as wanton. Défendant seeks to excuse its 
conduct because it had applied for a patent, which was subsequently 
granted, and secured a policy protecting against attacks of infringe- 
ment from some concern known as the Patent Protective Company of 
New York. In Mowry v. Whitney, 14 Wall, at page 653, 20 h. Ed. 
860, the court held : 

"Hls infringement of the complainant's patent was not wanton. He had 
before him the .iudgment of the Patent Office that bis process was not an in- 
vasion of the patent granted to the complalnant, and though this does not pro- 
tect him against responsihility for damages, It ought to relieve him from 
liability to interest on prolits." 

The facts in that case, however, were quite différent from the f acts 
in the case at bar and f roixi many other cases (too numerous to cite), of 
which Consolidated Rubber Tire Co. v. Diaiijond Rubber Co. (D. C.) 
226 Fed. 455, affirmed 232 Fed. 475, 146 C. C. A. 469, is an illustra- 
tion. Under ail the circumstances disclosed by the évidence, the dam- 
ages will be increased threefold, making a total of $10,438.47. 

[7] 5. As the award is for damages, interest will run on $3,479.49 
from the date of the master's report. Crosby Valve Co. v. Safety 
Valve Co., 141 U. S. 457, 458, 12 Sup. Ct. 49, 35 L. Ed. 809. Interest 
on the remainder will run only from the date of the filing of the decree 
to be made herein, because that amount was not found by the master, 
and will only be judicially determined when the decree is filed. 

Plaintiff, therefore, may hâve a decree for $10,438.47, with interest 
on $3,479.49 from January 16, 1918, together with costs and disburse- 
ments. 



JAY et al. v. WEIXBIflRG et al. 

(District Court, N. D. Illinois, E. D. April 19, 1918.) 

No. 837. 

1. Patents ®=>73 — Date of Invention — I'riob Foreion Patent. 

As against a elaim of anticipation or an infringer, the eftX'ctive date of 
invention of a device flrst made and patented in a foreign country and 
afterward patented in the United States is the date of the foreigu appli- 
cation. 

2. Patents ©=3328 — Validity and Infkingement — Vacuum Tanks fob Au- 

tomobiles. 

The Higginson and Arundel patent, No. 1,067,814, and the Jay patents. 
No. 1,132,273 and N(j. I,134,4rp7, each for a vacuum tank for automobiles, 
cover improvements and disclose invention, but nono is for a wholly suc- 

<g=>For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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cessful structure, and ail must be narrowly construed. As so eonstrued, 
held not Infringed. 
3. Patents <S=39 — Impkovement Patents— Construction and Scope. 

Where an art has b«en ad^anced step by step by a séries of inventions 
so that no one inventor can clalm the complète whole, eaeh inventer is en- 
titled to the spécifie form of device which Le produces so far as it differs 
from those of his competitors. 

In Equity. Suit by Webh Jay and the Stewart- Warner Speedometer 
Corporation against Frederick Weinberg and the Auto Parts Com- 
pany. On final hearing. Decree for défendants. 

George L. Wilkinson and Charles S. Burton, both of Chicago, 111., for 
plaintifïs. 

R. A. Parker, of Détroit, Mich., for défendants. 

SANBORN, District Judge. Infringement suit on patents No. 1,- 
067,814, issued to Higginson & Arundel, 1,132,273, to Jay, and 1,134,- 
457, to Jay, upon a vacuum tank for automobiles. The suit involves 
earlier forms of the vacuum tank commonly used for raising the gas- 
oline from a main tank located below the carbureter, and supplying it 
to the latter by gravity. The Stewart- Warner Company has supplied 
the tank in the commercial form, not made under the patents in suit^ 
to about 140 manufacturers, and in the three years ending last Jan- 
uary has so supplied 1,595,577 tanks. The commercial structure does 
not follow strictly any of the patents in suit, but contains certain im- 
provements covered by a later patent not in suit taken out by Mr. Jay, 
being No, 1,125,549. Défendants' tank is made under a patent to 
Weinberg, No. 1,229,360. 

There are three methods of carbureter supply now in practical use. 
The gravity system is used on Ford Cars and some others, where the 
supply tank is placed under the front seat, or the wind shield. In 
the pressure system as used by the Packard Company and others the 
feed is placed under a slight air pressure, sufficient to force it up to 
the carbureter. The third system is that now under considération. 

AU feeding Systems are objectionable, but the vacuum system- is the 
least so. While the gravity feed is pretty good, it makes a variable 
instead of constant pressure on the carbureter, and on a low level in 
the feeding tank it is sometimes impossible to get up a hill without 
backing up. The pressure system is difficult to keep in order and 
wasteful of gasoline. The vacuum system will get out of order, like 
any complicated mechanism, but this is not a serious defect. 

In a gênerai way the problem was to lift gasoline by suction from 
a main tank to the vacuum tank standing at a higher level than the 
carbureter, and periodically break the suction in order to allow the 
liquid so lifted to flow by gravity to the carbureter, or into a réceptacle 
or storage tank connected with it. Suppose the main supply tank is 
at the rear of the car. A pipe is carried from the bottom of this tank 
to the top of the vacuum tank so that the fuel may be pumped up by 
the suction of the engine. The engine manifold is then connected with 
the vacuum tank by a pipe inserted at the top of the latter. In order 

<g:=>For other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Dlgests £ Indexe» 
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that the connection between the vacuum tank and the carbureter may 
always be under normal air pressure, the tank is made in two compart- 
ments, the lower open to the air and the upper one only subject to 
suction. When suction is on, the upper chamber must be air-tight, 
and the opening therefrom to the lower one closed. So the suction 
must be broken periodically in order to keep up the supply of fuel, and 
this is most efficiently accomplished by a float in the vacuum chamber. 
When the float is lowered, the suction is turned on, liquid fills the 
upper chamber and raises the float, thereby shutting off suction and 
admitting air to break the vacuum. The liquid then flows by its own 
weight into the lower chamber until the float lowers enough to close 
the vacuum chamber and again turn on the suction. 

The essence of the structure, therefore, résides in the vacuum tank, 
in means to create a vacuum therein so that liquid may be drawn into 
it, and in means for stopping the drawing in by suction and restoring 
atniospheric pressure to the suction tank. This involves: (1) A suc- 
tion connection with a source of supply ; (2) a suction connection with 
a source of suction ; (3) a réceptacle in which suction is created ; (4) 
means in the réceptacle when it is filled with liquid by which the suc- 
tion is eut off and atmospheric pressure restored; and (5) means ta 
permit the flow of the liquid outwardly from the réceptacle, which 
means must be closed by something when the suction takes place sp 
as to allow suction and perhaps prevent liquid being drawn up by virtue 
of the suction. 

Ail thèse essential things had been done by inventors in the art of 
raising water by suction, notably by Savorgnan, No. 566,625, August 
25, 1896, and Frings & Mueller, No. 232,638, September 8, 1880. Ail 
that remained for inventors in the automobile fuel supply line was 
first to discover that the water System was applicable and then make 
changes in that System to fit it for the new conditions. So far as this 
record is concerned, this transformation has not even yet been ac- 
complished unless by the défendant Weinberg. It might, indeed, be 
considered invention to take over this water System and successfuUy 
apply it to the very exacting conditions of automobile use, and the per- 
son who was able to do this might be thought a worthy inventor ; but 
we do not know who he is. Jay's commercial tank has been highly 
successful. Weinberg's has also been successf ul to the limited extent 
it has been tried. Both Jay and Weinberg claim priority, but this rec- 
ord affords no means for determining the question. 

Of course, it is urged by plaintiffs that Savorgnan and Frings & 
Mueller are not in the same art, but it seems they should be so re- 
garded, as they were in the patent office. In an amendment to the 
spécification of the Jay double tank patent it is said : "It will be ob- 
vious that other liquids than fuel may be fed by the device described." 
Regardless of the uses to which such an apparatus may be put, it is ail 
in the art of raising liquids from a low level to a high level by alter- 
nating suction and discharge by destroying the suction. It is not cor- 
rect to say that the automobile art, so called, is entirely distinct in 
itself, hecause the apparatus used is precisely the same thing and works 
in exactly the same way and attains exactly the same resuit whether 
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employed in raising water from a low level to a high level or in raising 
gasoline from a low level to a high level. There may be other con- 
sidérations and other circumstances which may modify the delivery, 
but that is not a part of the liquid-elevating device. For instance, it 
might be désirable to not hâve too much head under the carbureter of 
the car ; it might be désirable to place the main liquid tank low enough 
so that the tilting of cars on grades would not afïect the action by 
reason of causing the apparatus to overflow ; it might be désirable to 
modify the apparatus in some other respect due to the heating and 
expansion of liquids or boiling point of gasoline. But none of thèse 
things affects in the slightest degree the structure, the principle, and 
the mode of opération of that water-elevating device of Savorgnan 
placed between the low-liquid réceptacle and the high-liquid réceptacle 
for the purpose of transferring liquid from one to the other. It is not 
analogous use, nor a new use ; it is the same use of the apparatus. 

This question of analogous art is not so important, however, be- 
cause, in a number of patents later than Savorgnan but earlier than 
Higginson & Arundel, the water System was applied to the raising of 
liquid fuel. In the foUowing patents the engine suction is utilized for 
lifting fuel to the carbureter: Seager, No. 984,032; Olds, No. 792,- 
158; Grovelle & Arquembourg, No. 741,962; Harrington, No. 983,- 
994; and Peterson, No. 986,892. 

[1] In 1911 Higginson & Arundel, Tice, and the French inventor 
Hamelin, ail tried their hand at the problem of applying a vacuum 
System to an automobile. On May 29, 1911, Higginson & Arundel filed 
a British application, and on May 23, 1912, their American application 
on which the patent in suit was issued. The foreign application date 
is therefore the effective date of this patent. Welsbach Light Co. v. 
American Incandescent Light Co., 98 Fed. 613, 39 C. C. A. 185; 
Badische Anilin & Soda Fabrik v. A. Klipstein & Co. (C. C.) 125 
Fed. 543. See, also, Tilghman v. Proctor, 102 U. S. 711, 26 L. Ed. 
279; Burt v. Coates, 246 O. G. 1031. 

[2] The éléments of the Higginson & Arundel claims are as fol- 
lows: (1) The main supply tank at a lower level than the carbureter; 
(2) upper and lower chambers of the vacuum tank ; (3) a suction con- 
nection with either the carbureter inlet or manifold ; (4) a float for 
turning suction on and off; (5) a check valve in the conduit between 
the two chambers opening towards the carbureter; (6) a liquid con- 
duit from main tank to upper chamber; (7) a check valve in said 
conduit ; (8) a valveless àir-port to the upper chamber ; (9) a conduit 
from lower tank to carbureter; and (10) an open-air standpipe for the 
lower chamber. 

Thèse inventors failed because they used a constantly open, valve- 
less air-port of very small capacity (called a "snifting valve") for the 
purpose of breaking the vacuum, instead of the valved inlet controlled 
by the float as in Savorgnan, Tice, Hamelin, Jay, and Weinberg. The 
first claim is the only one in suit, and it applies to any liquid supply, 
whether fuel or not. From the practical standpoint they failed be- 
cause the only one of their drawings which shows their vacuum pipe 
discloses the source of suction to be the carbureter intake instead of 
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the manifold; and because they said in their description that, while 
the source of suction might be the engine cylinder, yet the préférable 
f orm was as illustrated ; in other words, their préférable f orm was in- 
operative. 

In June, 1911, there was published in a trade paper called Motor an 
elaborate illustrated article written by P. S. Tice, and denominated 
"Pressure Feed Without Pressure." About 7,000 copies of this num- 
ber of the paper were circulated. The tank illustrated in this article 
has about the same éléments as Iligginson & Arundel, but has certain 
grave faults which render it unsatisfactory as a practical device. It 
supplied the valved air-port worked by the float which Higginson & 
Arundel lack, and also the spring snap-action device for the float 
which Jay adopted and improved. The Tice device was thoroughly 
demonstrated on the trial, and was practically tested on a car for a 
long time by Mr. Carter. It is operative, but has faults which prevent 
its being a practical device, designed to meet ordinary road condi- 
tions. 

In November, 1911, a French patent was issued to Hamelin for an 
automatic carbureter, which utilizes engine suction to draw fuel into a 
tank to supply the carbureter, and in which a float in this tank breaks 
and restores the suction. 

The Jay single tank patent was applied for September 12, 1913, and 
issued April 6, 1915, as No. 1,134,457. 

One advance claimed in the Jay single tank patent is making the 
manifold the source of suction instead of the carbureter intake. More 
in détail the claim is that because Higginson & Arundel show the in- 
take connection as the "preferred form," but the engine connection as 
an '"alternate one," therefore it required an inventive act for Jay tO' 
connect the suction pipe with the engine. Further, although Tice 
shows the engine-manifold connection, yet it is said because his de- 
vice is an impracticable one it would require invention to do what he 
did in a connection with a practicable device. The question of inven- 
tion or advance in the art is thus viewed entirely from a technical 
standpoint, whoUy apart from novelty or prior knowledge or use by 
others. 

A further advance is claimed in valve control of the air inlet to' the 
vacuum chamber. Plaintifïs admit this to be the same as the Tice 
drawings, but because Tice is an impracticable structure separate élé- 
ments cannot be used to anticipate a practical structure. But while 
it is true that Tice will not work under ail conditions, the same is 
also true of the Jay devices. They will work much better than Tice, 
but they will not meet extraordinary conditions. 

In the Patent Office proceedings leading up to patent No. 1,134,457, 
the gist of the invention was claimed to consist in the "very radical 
feature of distinction" between applicant's construction and that of 
Higginson & Arundel of placing the suction connection in the engine- 
manifold. The argument to the examiner is put on the ground, not 
that "this radical and essential feature" is not adverted to by Fliggin- 
son & Arundel, but that, "in practice, the Higginson & Arundel inode 
of connection renders the device inoperalive ; and the inventer who 
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failed to observe that the mode of connection which he described and 
showed defeated the practical opération of his device cannot antici- 
pate an inventor who discovered that a différent connection rendered 
it operative," even though such différent connection was suggested by 
the eariier inventor, without seeing its importance. Obviously such 
a situation ought not of itself to defeat a patent, though it might re- 
quire Uttle invention. 

The tank made under this patent was used on an automobile on a 
trip from Détroit to Chicago, and numbers were furnished to manu- 
facturers for trial. No sales of this type were made. 

The Jay double tank patent, No. 1,132,273, was applied for five 
months later than the other, February 24, 1914, and issued March 16, 
1915, so that the applications were copending for thirteen months. 

The gist of this application was the spring-snap action to make and 
break the suction. This had been fully described and illustrated in 
the Tice article, which had not yet corne to the notice of the Patent 
Office. Hence we find in the file wrapper a long argument as to the 
very great importance of having the exhaust and air-vent valves op- 
erate simultaneously. Ail its éléments are in Higginson & Arundel 
or Tice, but there is an improved mode of opération and resuit. One 
of the tanks made under this patent was placed on a car belonging to 
the Kissell Company, at Hartford, Wis., and was in satisfactory use 
for a year. It was not put under the hood, as is now always done, but 
outside, in the car. When placed under the hood, trouble was ex- 
perienced in hot weather from the expansion of fuel in the lower 
chamber. 

Infringement : The only claim of Higginson & Arundel relied on is 
as f ollows : 

"1. In combinatlon, a main llquid tank, a source of suction, a siipplemen- 
tary vessel (upper chamber) recelvlng Its liquM from sald main tank, an 
auxiliary vessel (lower chamber) recelvlng Its llquid supply from sald sup- 
plementary vessel, means for simultaneously Isolating the latter from the 
source of suction and from the main tank and placlng it In communication 
with the auxiliary vessel, and means for admitting àlr to sald supplementary 
vessel, as set forth." 

This claim seems to cover ail the éléments of the patent except (7) 
the check valve in the main supply pipe, (9) the conduit from the lower 
tank to the carbureter, and (10) the open-air standpipe for the lower 
chamber. In at least two important particulars it is not met by Wein- 
berg's tank. The claim requires that the upper tank be isolated from 
the main tank, but this never occurs in Weinberg's device. The main 
supply pipe is always open, never changes in any way ; and theref ore 
cannot be isolated by the action of the float. The claim also contains 
the air-port, which is defined by the spécifications and drawings to be 
the hole in the top of the upper chamber. Weinberg's upper tank gets 
its equalizing air from the lower tank by a différent means and mode 
of opération. 

While Mr. Jay did not solve by either of his patents in suit ail the 
difiîculties of the vacuum-tank problem, yet it would be entirely unfair 
to one who bas finally solved that problem, and whose product in an- 
other form is being so largely used, to say that, because the advance in 
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thèse two patents was small and technical, they should not be sustained. 
They are part of the final success, and may be considered as small 
steps in advance. Commercial success did not attend them, but such 
success is important only to help out doubtful validity. Commercial 
success, however great, does not prove infringement. 

Ten claims of the two Jay patents are alleged to be infringed by the 
Weinberg tank. On examining that tank it is found that it does not 
contain one élément made vital by the Jay patents, which is the break- 
ing of the vacuum by admitting air by the rising of the float in one 
patent, and by a normally open valve in the other. It is necessary to 
break the vacuum at the proper time, but this will not resuit from 
merely shutting the suction pipe Connecting with the manif old. In 
addition, it is necessary to admit air in order that the fuel may fînd 
its way to the carbureter. This élément is essential to the opération 
of the tanks made under both patents, though not coritained in some 
of the claims. If défendant does not use this élément or an équivalent, 
he does not infringe. Rowell v. Lindsay, 113 U. S. 97, 5 Sup. Ct. 507, 
28 L. Ed. 906. 

Weinberg's tank, on the other hand, substitutes for this open air- 
vent a pipe Connecting with the lower or storage chamber. This equal- 
izer pipe runs from the top of the lower chamber to a point above the 
upper wall of the vacuum chamber, and is there connected by valves 
both with the atmosphère and the vacuum chamber. Whenever the 
lower chamber needs air the valve in this air pipe lifts and supplies it, 
and whenever the feed in the vacuum tank rises to the predetermined 
point another valve is pushed off its seat to connect the upper tank 
with the lower, and thus break the vacuum. If any further air is 
needed to accomplish this, the open air valve in the equalizer pipe 
opens and supplies it. From this différence Weinberg has referred 
to his as the "closed System," and to plaintifï's as the "open system." 

There are other différences between the devices, such as opening 
the equalizer pipe slightly before cutting ofï suction, and the Jay out- 
let valve being normally closed while Weinberg's is normally open. 
The most vital distinction, however, is the substitution of the closed 
System for the open System. 

[3] Inasmuch as ail the éléments in thèse Jay patents are old, and 
the inventions did not solve the vacuum-tank problem, and the tanks 
made under them hâve been superseded by the later construction, it 
seems to be necessary to décide that they are not infringed. They are 
unavoidably narrow. By no fair reasonîng are they entitled to be 
any more than sustained on the ground that Mr. Jay, working along 
his own lines, which later brought success, is entitled to his own con- 
struction; and the same rule applies to Weinberg. 

"If the advance towards the thing deslred is graduai, and proceeds step by 
step, so that uo one eau claim the complète whole, then each is entitled only 
to the spécifie form of device which he prodiices. and every other iuventor 
is entitled to his own spécifie form. so long as it différa from those of his eom- 
petitors, and does not include theirs." Adams El. Ry. Co. v, Lindell Ry. Co., 
77 Fed. 4.S2, 2:} O. O. A. 223, quotlng from Railway Oo. v. Sayles, 97 U. S. 554, 
24 L. Ed. 1053. 
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It is true that some of tlie Jay claims do not count on this open air- 
vent, but the plaintiffs can hâve no benefit from that fact. The pat- 
ents are on combinations of éléments, not on the éléments themselves. 
An essential élément of the combination is the means of breaking 
vacuum by the air-port connection. It is the full combination which 
by the statute the inventor is required to claim : 

"He shall particularly point out and distinctly clalm the part, improvement 
or combination wliich lie claims as his invention or discovery." 

He is not aiithorized to claim tvi^o or four out of the six éléments 
of his combination, but the whole six ; and, if he fails to comply with 
the statute, the court will read into the claim the omitted éléments for 
the purpose of examining into its validity or infringement. Westing- 
house V. Boyden Power-Brake Co., 170 U. S. 537, 558, 18 Sup. Ct. 
707, 42 L. Ed. 1136. 

It is true, of course, that a patentée may claim two or more 
combinations, if they actually exist, and one may include another; 
but each must be a complète combination in and of itself, and not a 
portion only. Gordon v. Warder, 150 U. S. 47, 14 Sup. Ct. 32, 37 Iv. 
Ed. 392. 

The three patents in suit are sustained and held not infringed. Bill 
to be dismissed, with costs. 



THlî BARGE 123, 

THE LLANBERIS. 

(District Court, I). Massachusetts. November 8, 1917.) 

Nos. 1448, 1580. 

1. Collision ig=»71(3) — Vessels at Anciiob — Liability. 

A steamer, which dragged her single anchor in a gale, and after the 
second anchor was dropped svvung so that she colllded with a barge, 
held solely in fault; the second anchor, which the pilot had ordered 
dropped, havlng been taken up by one of the ship's otHcers without 
orders from the pllot. 

2. Collision <S=>71(3) — Liability — Fatjlt op Vessel. 

A barge anchored in a harbor, which saw that a steamer's anchor was 
not holding and noticed that the steamer was driftlng down upon her, 
held not at fault for failure to raise her own anchor and drift to leeward, 
where it woiild bave taken some time to raise the anchor, and heaving in 
wouid have brought the barge nearer to the steamer, particularly as the 
barge, if set adrift, might have gotten into other difflculties. 

3. Collision <S=»71(3) — Liability — Fault of Vessel. 

Where a steamer's single anchor dld not hold, and she drifted toward 
a barge, with which she collided, held, that the barge was not at fault In 
failing to further slacken her anchor cable; it not appearing the slack 
would have been taken up. 

4. Collision ©=72(1) — Liability — Gboss Fault of One Vessel. 

Where a steamer's fault was gross, and was the underlying cause of a 
collision with a barge, the latter vessel cannot be held to blâme unless 
her contributing fault was elearly estaltlisbed. 

^=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests Si Indexes 
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In Admiralty. Libel by John E. Owen against barge No. 123, to- 
gether with cross-libel by the Standard Transportation Company 
against the Llanberis Steamship Company, Limited. Original libel 
dismissed, with costs, and decree for libelant on cross-hbel. 

In Case No. 1448 : 

Wardner & Cavanagh, of Boston, Mass., for libelant. 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for claim- 
ant. 

In Case No. 1580: 

Blodgett, Jones, Burnham & Bingham, of Bcston, Mass., for libel- 
ant. 

S. Philip Wardner, of Boston, Mass., for respondent. 

MORTON, District Judge. This case arises out of a collision be- 
tween the British steamship Llanberis and barge 123, which occurred 
on January 23, 1916, about 2 :50 a. m., in Président Roads, Boston Har- 
bor, on the north side of the channel. 

The doubt which might otherwise exist concerning the facts is 
largely removed by the testimony of the pilot, Rogers. The steamer 
came in, in his charge, and anchored about 6 :30 on the previous eve- 
ning. The barge came in about 2 a. m. that night, and anchored about 
1,000 feet to leeward of the steamer. The wind was then fresh from 
the northwest ; it soon increased to a moderate gale, and by half past 
2 had reached full gale force, 55 or 60 miles an hour. The night was 
clear and moonlit. The steamer was light; she rode high out of the 
water, and was much affected by the wind. Before leaving the deck 
for the night, her pilot had ordered a second anchor to be dropped, 
and that was done. After he went below, one of the steamer's officers, 
without orders from the pilot, took up her starboard anchor, so that 
when the gale came on she was riding to the port anchor alone. She 
began to swing widely, and to drag her anchor and drift down on the 
barge. 

Her anchor watch consisted of the second officer and a seaman. 
They did not notice that the steamer was not holding her position, and 
she had dragged for about 15 minutes and had drifted into close 
proximity to the barge before they discovered what was happening. 
The pilot was then called and took charge. He immediately ordered 
the starboard anchor to be again let go. It stopped the drifting ; but 
the vessels were then so close that the steamer swung against the barge, 
and both vessels were more or less damaged. They were tied together 
for 10 or 15 minutes following the collision, to prevent further injury 
from the swinging of the steamer. Then, the wind having moderated 
somewhat, the barge got up her anchor, let herself drift astern, and 
reanchored. After that there was no further trouble. 

On the barge, the captain and one or two other men were on deck 
and alert to the situation from the first. About half past 2 they be- 
came aware that the Llanberis was dragging down towards them, and 
from that time they kept her under close observation until after the 
accident. The barge originally anchored to about 45 fathoms of chain. 
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After tlie drifting of the steamer was observed, about 30 fathoms more 
were let out. There were still 30 fathoms in reserve, which could hâve 
been paid out with safety, but which were not. 

[1] Weather conditions were something the Llanberis was bound 
to notice and to take proper précautions against. The possibility that, 
if the wind should increase, she might drag a single anchor was évi- 
dent, and was undoubtedly what led the pilot to order down a second 
anchor early in the evening. Other vessels were anchored in her vi- 
cinity, so placed that danger both to herself and to them might resuit, 
if she dragged any considérable distance. When the gale came on, 
everything suggested the necessity of keeping a sharp lookout against 
dragging, yet her anchor watch entirely f ailed to observe that the steam- 
er was doing so until too late for her to avoid fouling the barge. If 
they had noticed the danger in time, and had dropped the second an- 
chor, the accident would hâve been prevented. Their négligence stands 
unexplained and unexcused, and they hâve resorted to intentionally 
false testimony in an effort to cover up their misconduct. 

Under ail the circumstances I am obliged to find that the Llanberis 
was grossly at fault for failing to maintain a proper anchor watch, 
and to use adéquate means to hold her position and avoid endanger- 
ing other vessels. 

[2] The steamer contends that the barge also was at fault, first, for 
not getting up her anchor and drifting to leeward, out of the steam- 
er's way, in time to escape collision ; and, second, for not slacking out 
her cable when the danger was imminent. 

As to the first charge : The barge's anchor lay almost directly be- 
tween her and the steamer. It would hâve taken about ten minutes to 
raise it. Heaving in on the anchor chain would hâve brought the barge 
nearer the steamer, and was a maneuver which could only hâve been 
attempted with safety soon after the steamer began to drag. At that 
time the danger that the vessels might corne together was not appar- 
ent; when it became so, it was too late for the barge to act in the way 
suggested. Moreover, the wind was then a full gale; no tug was 
available; and, if the barge had put herself adrift, she might hâve got 
into difficulty. She could not reasonably be expected to take such 
chances, except to escape from an imminent and otherwise unavoid- 
able accident. When the situation had reached that point, the barge's 
anchor could not hâve been raised without increasing the danger. It 
does not seem to me, therefore, that the barge was at fault for not 
getting up her anchor. The Juniata (D. C.) 124 Fed. 861. 

[3,4] As to the second charge: Whether the barge was at fault 
for not further slacking her cable is a much more difficult question. 
According to the testimony of her captain and mate, they stood watch- 
ing the steamer swinging wildly from side to side and drifting down 
on her; they slacked the barge's anchor chain, but the steamer ap- 
proached faster than the barge took up her slack, so they stopped pay- 
ing out the chain and did nothing further. When the vessels came to- 
gether (which was after the steamer had brought up on her second 
anchor) the bow of the barge was only 40 or 50 feet ahead of the 
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steamer's stern. Sixty or 70 feet more distance between the vessels 
would hâve avoided the accident. 

If the évidence that slacking out the barge's chain would hâve fur- 
nished that distance were clear and convincing, I should hâve little hés- 
itation in holding her at f ault for not having donc so. But the évidence 
is not of that character. On the contrary the pilot, Rogers, testified 
that, assuming the barge to hâve had 30 fathoms more cable which 
could hâve been paid out, he would not say whether that amount would 
hâve saved the accident; that the angle of the chain was somewhat 
across the steamer's stern; that it would hâve been proper to hâve 
let out the chain, and if that had been done it might hâve saved the 
accident. There is no évidence directly contradicting this. 

I am asked as a matter of common knowledge to disregard the tes- 
timony of the captain and mate, and the pilot's doubt, and to find that, 
if the chain had been slacked 30 fathoms more, sufficient clearance 
would hâve been provided. But I am not prepared to do so. The 
barge captain certainly acted on his opinion, a fact which gives weight 
to his testimony. The Charles Hubbard, 229 Fed. 352, 143 C. C. A. 
472. Letting out the chain involved no great labor, and it is not easy 
to see why he should hâve stopped doing it, except, as he says, for the 
reason that the maneuver was doing no good. It seems probable 
that during the few minutes just preceding the collision, when the wind 
was at or near its height, the steamer drif ted much faster than she had 
previously done, and that, at the last, the situation developed with 
considérable rapidity. Moreover, as Capt. Owen testifîes, lengthening 
the barge's chain might hâve caused her to spring ahead when she 
stretched it. He says that there was, apparently considérable chain 
under her when she started to get up her anchor, which supports her 
captain's statement that she was slow in taking up the slack when 
he paid it out. 

On ail the évidence I think that Pilot Rogers stated the matter very 
fairly, and that it is not shown, either that the barge could, or that she 
could not, hâve prevented the accident by letting out her anchor chain. 
The most that can be said against her is that she might possibly hâve 
prevented it by doing so, and that she did not make the effort. The 
steamer's fault being gross, and being the underlying cause of the 
whole trouble, still operating at the time of the collision, the barge 
ought not to be held to blâme unless her contributing fault be clearly 
established. The Oregon, 158 U. S. 186, 197, 15 Sup. Ct. 804, 39 L. 
Ed. 943. That has not been done. 

The resuit is that the libel must be dismissed, with costs, and that on 
the cross-libel there must be a decree in favor of the libelant for full 
damages; and the case must stand referred to an assessor to state 
them. 
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PEESTON y. WESTERN UNION TEIvEGRAPH CO.^ 

(District Court, E. D. Pennsjlvania. May 7, 191&.) 

No. 415 i. 

1. Evidence ©=77(6) — Pbesumptions. 

lu an action for wrongful deatl», where plaintiff offered testlmony of 
médical experts tJiat the death resulted froni injuries some tiine previous, 
the failure of défendant to offier évidence controverting such. expert testi- 
mony warrants inference that none was to be had. 

2. Evidence <©=5571(9) — ^Death — Expebt Evidence. 

In an action for wrongful deatli, where plalntifE's médical experts testi- 
fled that death resulted from the injury and such testlmony was not cou- 
troverted by other expert évidence, a finding of the jury that death re- 
sulted from the injury will be accepted, regardless of gi-eat lapse of tlme 
between the injury and the death. 

'A. Release iS=5J58(3) — Appeal and Ebbob ®=>1006(2)— Jury Question — Suc- 
cessive Verdicts. 

Where the genuineness of deceased's signature to a release was ques- 
tioned, and the évidence was conflictlng, the matter should be submitted to 
the jury; and, where there hâve been two successive verdicts agalnst 
the release, the Judgment wlU not be dlsturbed. 

4. Death '®=»37 — Action — Homicide Rule. 

The familiar rule as to a year and a day, applicable to homicide cases, 
cannot be applied in determiniiig whether a right of action under a death 
statute was barred by the great lapse of time between the injury and 
death. 

6. DEATB. <g=3!) — IJIMITATIONS. 

Under the Pennsylvania statute, glving a wldow a right of action for 
the death of her husband, to be asserted wlthin a year ofter death, such 
action is not barred by the fact that the decedent's right of action for 
the injury was barred by limitations at the time of his death. 

6. Limitation of Actions <©=>180(1) — Fi.eading — ^Necesscty of Pusading 
Statute. 

It is the rule in Pennsylvania that the statute of limitations Is a dé- 
fense to be pleaded, and as a conséquence it does not afCord ground for 
demurrer. 

At Law. Action by Mary E. Preston against the Western Union 
Telegraph Company. Sur motion and reasons of défendant for new 
trial. Rule for new trial discharged, and plaintiff granted leave to en- 
ter judgment on the verdict. 

See also (D. C.) 246 Fed. 543. 

Hugh Roberts, of Philadelphia, Pa., for plaintiff. 
Wni. B. Linn and James Frank Shrader, both of Philadelphia, Pa., 
for défendant 

DICKINSON, District Judge. The past record of this case has 
eraséd certain impressions of its fact merits which a first glance at the 
case gives us. One of them is the great lapse of time between the in- 
jury and the death. This is so great that the mind at first staggers 
over the finding that the one was the cause of the other. An intelli- 
gent jury, to which the question was submitted, found that it was. 
A new trial was granted by the trial judge, largely for the reason that 

^=3For otlier cases see came tofic & KEY-NUMBER in ail Key-Numbered Digests & ïuiuxeia 
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there was an absence of as clear proof of this fact as the plaintiff was 
thought to be called upon to supply. 

[1, 2] At the second trial the duty of furnishing this clear proof 
was fuliy met by the plaintifï. In addition to this, we hâve now the 
very significant fact of the absolute silence of the défendant when call- 
ed upon to make answer. A number of surgeons hâve testified to their 
positive opinions that the injury sustained by the plaintifï's décèdent, 
while in the employ of the défendant, was the cause of his subséquent 
death, and no witness was called by the défendant to question this ex- 
pert testimony. The inference is justified that it was not questioned, 
because the défendant was unable to find a responsible professional 
man who would express an opinion to the contrary. The jury found 
the fact following this clear weight of the évidence. In view of this 
history of the case, we must accept the finding. Railroad v. Clarke, 
152 U. S. 235, 14 Sup. Ct. 579, 38 L. Ed. 422; Brashear v. Traction 
Co., 180 Pa. 392, 36 Atl. 914; McCafferty v. Railroad, 193 Pa. 339, 
44 Atl. 435, 74 Am. St. Rep. 690; Guckavan y. Traction Co., 203 Pa. 
521, 53 Atl. 351. 

[3] A like observation is called for with respect to another branch 
of the case. The défendant put in évidence a release purporting to 
hâve been executed by the deceased. The plaintifï denied the genuine- 
ness of the signature to this release. At the first trial the évidence was 
very meager. The jury, however, found the fact in favor of the plain- 
tiff, and this finding also largely figured in influencing the trial judge 
in granting a new trial. During the trial just closed the défendant 
sought to strengthen its proofs of the exécution of the paper. The 
resuit has .been a finding against it. The stenographer's notes, when 
the testimony is put into cold type, will doubtless give the impression 
of great preponderating weight to the évidence supporting the integri- 
ty of this release. 

There are, however, two accompanying facts which prevent the 
court from interfering with the finding of the two juries. One is that 
a witness called by the défendant to testif y to his présence at the exé- 
cution, and who did so testify, by his demeanor upon the stand laid 
himself open to fair criticism of manifest partisanship, which weakened 
very much the strength of his testimony and lessened its value. The 
other is that the jury had the benefit of the comparison of the disputed 
signature with a genuine one, and thus the opportunity to constitute 
themselves handwriting experts, and the fact is known that there were 
individual members of the jury who by expérience were qualified to 
serve as such experts. 

The défense was in very capable hands, and the experienced counsel 
for défendant seemingly now recognizes that there is no other question 
of fact which can be raised on this motion as a quasi appellate ques- 
tion than the one of the exécution of this release. In view of the find- 
ings of successive juries and of the considérations above referred to, 
we cannot find this question to be now an open one. The duty of the 
court to sustain the integrity of written papers, and not to permit their 
value to be destroyed, or to permit the papers themselves to become the 
sport of whim or caprice, is clear enough. We cannot, however, ignore 
250 F.— 31 
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the significance of findings thus solemnly made by tribunals to which 
their décision is properly committed. This does not mean merely a 
déniai of the right to interfère, but it means that it bas the persuasive 
effect of changing what seemed to hâve been a well fixed opinion. The 
genuineness of the signature being in dispute, the duty of the trial 
judge to submit the question to the jury is settled by the case of Ho- 
garth V. Grundy, 256 Pa. 451, 100 Atl. 1001. We accept the finding 
of the jury, not only because it was their province to make it, but be- 
cause the resuit of this trial has been to shake, if not to change, the 
conviction of the trial judge of the fact merits of this branch of the 
case. 

[4, 5] This leaves in the case only a question of law. It may be 
characterized as a question of the application of the statute of limita- 
tions, or, and we think more properly, it may be one viewed as the 
question of the existence of a right of action. As before indicated, 
the first view taken of this case suggests that the great lapse of time 
should prevent a recovery. This présents the temptation to look for 
some principle of law which can operate as an obstacle, if not a bar, 
in the way of plaintiff's right of recovery. One which early suggests 
itself is recourse to the limitation of a year and a day which is applied 
in many cases. Of this we cannot avail ourselves, because of the ad- 
judged cases. Railroad v. Clarke, supra. Strictly speaking, the bar 
of the statute of limitations cannot be interposed, because the plaintifif 
has brought her action within the time to which she is limited by law, 
if this limitation be viewed in that light. 

We are in entire accord with the argument of' counsel for défend- 
ant in its gênerai features, and can follow with approval the gênerai 
line of the thought of the argument. Briefly summarized it is that the 
plaintifï at comrnon law had no right of action. It follows that she 
now has none,. except as given to her by statute. As this right is given 
only ùpon conditions, she must again, therefore, bring herself within, 
or show compliance with, thèse conditions, before she can assert a 
right of action. One of the conditions is that the in jury to the hus- 
band must hâve been due to the négligence of the défendant. This 
means actionable négligence, and if the husband had no cause of ac- 
tion grounded upon this négligence, then the widow has none when the 
in jury is foUowed by his death. 

Thus far we are in entire accord with the reasoning. The argu- 
ment proceeds, however, that, inasmuch as the right of action of the 
husband had been barred by the statute of limitations, the same bar 
opérâtes to shut out the plaintifï, and cases hâve been cited to us f rom 
which such a ruHng is deducible. This final proposition we cannot 
bring ourselves to accept. Having a right of action is one thing, and 
is neither taken away nor in an important sensé destroyed by a stat- 
ute of limitations. Indeed, the latter, when properly applicable, is in 
itself an acknowledgment of the right of action, and its sole function 
is to introduce a prohibition against its use. Its command in sub- 
stantial words is : You hâve a right of action, but you shall not be per- 
mitted to bring it, unless you bring it within the prescribed time. A 
right of action therefore, and this is the accepted doctrine, once exist- 
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ing, continues, and may be asserted at any time until it is barred by a 
statute of limitations. 

It follows, therefore, that it can be brought and asserted at any time 
unless there is such a bar. We hâve hère two rights of action, abso- 
lutely distinct and différent in character and origin, The husband had 
a right of action for the légal in jury he sustained, at common law. 
That action, it is true, he could not bring unless he brought it within 
the time limited by statute. That statute, however, was directed only 
against his right of action, and had no effect upon other rights of ac- 
tion by other people. The widow also has her right of action, which, 
as before stated, she did not hâve at common law. She has it only as 
the gift of the statute, and she in turn may be limited in the time, and 
is limited in the time, within which she must bring it. The time limit 
to her action may, however, and in fact does, differ f rom the time limit 
imposed upon the husband's action. When, therefore, we are inquir- 
ing whether her action is brought in time, we must look to the statute 
which régulâtes that, and not to the statute which régulâtes the bring- 
ing of the action by the husband. 

Getting ail her rights f rom the statute, she must, of course, meet its 
conditions. Let us see what they are and whether she has met them. 
For clearness and brevity they may be enumerated : (1) Her husband 
must hâve been injured; (2) the proximate cause of that injury must 
hâve been the négligence of the défendant ; (3) death must hâve result- 
ed from the injury, in the sensé of the injury being the proximate 
cause of the death; and (4) she must hâve brought her action within 
one year of the death. The argument concèdes that each and every 
one of thèse conditions she has fully met. 

There is, however, a fifth condition, which présents in itself the 
whole point of the argument. This condition is that the husband shall 
hâve brought in his lifetime no action for the recovery. The argu- 
ment requires us to read this as meaning that the husband, not only 
should not hâve redressed the injury in his lifetime, but also that he 
had an existing right of action which had not been barred by the, stat- 
ute of limitation up to the time of his death, or in fact up to the inst.ant 
of time at which the widow's right of action arose. 

This présents the point on which, as it seems to us, the whole ques- 
tion pivots. The Législature might hâve given a right of action to the 
widow only in case the husband at the time of his death had an action 
unbarred by the statute. The real question, however, is not what the 
statute might hâve done, but what it did do. Lord Campbell's Act and 
the statutes in many, or at least some, of the states, in effect does this. 
The question, however, is whether the Pennsylvania statute does. It 
is clear that the statute gives no right of action to the widow for death 
resulting from injuries to the husband, where the husband had redress- 
ed his own injury. 

ITiere is no inconsistency in holding that a voluntary release is the 
équivalent of an action brought, because this is the fair meaning of 
the statute. For some reason the Pennsylvania Législature chose a 
différent phraseology from that used in the other acts. Whatever the 
reason, we must interpret the words used, and the words used do not 
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import as a condition of the plaintiff's right of action tliat for which 
the défendant contends. The views of this court hâve already beeu 
suflSciently indicated in Preston v. Western Union Telegraph Co. (D. 
C.) 246 Fed. 543, and to thèse views we adhère. The conclusion reach- 
ed is in accord with that reached in Nestelle v. Railroad (C. C.) 56 
Fed. 261. 

[6] The further fact may be of value that the Pennsylvania view, 
differing from that which elsewhere prevails, is that a statute of limi- 
tations is a défense to be pleaded. As a conséquence it does not af- 
ford ground for a demurrer. This is upon the theory that a right of 
action, once existing, continues to exist, and that the bar of the statute 
of limitations in no wise afïects it, unless that bar is pleaded and inter- 
posed as a défense. 

The rule for a new trial is discharged, and plaintiff has leave to en- 
ter judgment on the verdict. 



VOORHEES V. JîTNA LIFE INS. CO. 

(District Court, D. New Jersey. April 24, 1018.) 

Courts ®=3?.2S(9)--FEDEnAL Courts — ^.Iurisdictional Amount — Interest. 

Wliere a )ife policy, wliieli made no provision for payment of interest, 
entitled tlie beneflciary to $3,000, tlie fédéral District Court cannot, de- 
spite diversity of citizensliip of tlie parties, entertaln jurisdiction, under 
Judicial Code (Act Mardi ?,, 1911, c. 231) § 24, 30 Stat. 1091 (Coinp. St. 
1916, § 991), of an action by tlie beneflciary, wlio demanded tlie sum of 
$3,000, with interest, for as any recovery of interest would be incidental 
to the recovery of the principal sum of $3,000, and would be allowed 
merely as compensation for withholding of the same, an amount in ex- 
céss of $3,000, exclusive of Interest aud costs, was not involved. 

At Law. Action by Harriet F. Voorhees against the ^lîtna Life In- 
surance Company, begun in state court and removed to the fédéral 
court. On motion to remand for want of jurisdictional amount in con- 
troVersy. Motion granted. 

Harris & Harris, of Camden, N. J., for plaintiff. 
Chester N. Farr, Jr., of Philadelphia, Pa., and Norman Grey, of 
Camden, N. J., for défendant. 

DAVIS, District Judge. Proceedings in the above-stated cause 
were instituted in the New Jersey Suprême Court, the venue being 
laid in Camden county. The défendant, a citizen of the state of Penn- 
sylvania, had the cause removed into this court, whereupon plaintiff 
filed pétition to remand to the New Jersey Suprême Court, on the 
ground that "the matter in controversy does not exceed $3,000, exclu- 
sive of interest and costs." There is no question about the diverse 
citizeiiship of the parties, and the sole question before the court is 
whether or not "the qiatter in controversy, exclusive of interest and 
costs, exceeds the sum or value of $3,000." It is provided in section 
24 of the Judicial Code that : 

<g=3For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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"Tlie District Courts shall hsive original jurlRtliction * • • where the 
niatter in controvei-sy exceecls, exclusive of interest and costs, tlie sum or 
Yakie of $3,0(K), and * * * is between eitiiîens of différent states." 

The complaint contains the follovving demand: 
"Plaintiff, as beneflciary, demands $3,000 witli interest thereon." 

The action is based on an insurance policy, wherein it was provided 
that each consécutive full year's renewal of said policy, if paid an- 
nually in advance should add 10 per centtim to the principal sum in- 
sured, until such accumulations should amount to 50 per cent, of said 
principal sum, and thereafter, so long as said policy was maintained 
in force, the amount insured should be for the original principal sum, 
plus the accumulation. It is alleged in the said complaint: 

"That tlie said Harrison H. Voorhees annually in advance paid the preniium 
on .said policy (which was for .^3,000) from tlie date tliereof (June 29, 1904), 
nntil June 29, 1910, including tbe premiuni due on that day in advance." 

There was, therefore, due as principal on the policy of insurance, 
if the défendant is liable at ail, $3,000, which the company failed and 
refused to pay. 

The policy in question does not provide for interest. If the de- 
mand of the plaintifî exceeds $3,000, exclusive of interest and costs, 
within the meaning of the statute, the motion to remand must be 
denied. If it does not, the motion must be granted. It becomes nec- 
essary, therefore, to détermine the amount "in controversy." What 
is meant by the word "interest" in the plaintiff's demand? If the in- 
terest demanded is a constituent, independent élément, éntering into 
the légal unit and forming part of the principal demand in controversy, 
the matter in controversy exceeds $3,000, exclusive of interest and 
costs. If the "interest" is merely an accessory demand, the amount 
in controversy does not exceed $3,000, exclusive of interest and costs. 
The défendant relies upon the cases of Brown v. Webster, 156 U. S. 
328, 15 Sup. Ct. 377, 39 L. Ed. 440, and Continental Casualty Co. v. 
Spradlin, 170 Fed. 322, 95 C. C. A. 112. 

The former case is controlling, unless the case at bar is distinguish- 
able from it. That case grew out of a contract for the sale of land 
by Webster to Brown with full warranty for $1,200. Subsequendy 
one Hugh, averring superior title, instituted proceedings against 
Brown which culminated in final judgment ousting him from the 
property. Whereupon Brown brought suit against Webster, not on 
the contract of sale for the purchase price and interest thereon, but 
for damages based on the wrongful "sale, the warranty, and the évic- 
tion," and the sum of $6,342.40 and costs were claimed as the amount 
of damages sustained by him. The court, speaking through Mr. Jus- 
tice White, said: 

"The recovery souRht was not the price and Interest thereon, but the 
sum of tlie damage resulting from éviction. AU su eh damage was, therefore, 
the principal demand lu controversy, although interest and priée and other 
things may hâve constituted soiue of tho éléments éntering into the légal 
unit, the damage \^-hicli the party was entitled to recovei-. * * « Tndeed. 
the confusion of ttiought which the assertion of want of jurisdiction involves 
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is a failure to distingush between a principal and an accessory demand. 
• » * Hère thé entire damage claimed was tlie principal demand without 
référence to the constituent éléments enterliog therein." 

If the recovery sought liad been only the "price and interest there- 
on," even though that "price" had been $2,000 (at that time the 
amount to be exceeded to give fédéral courts jurisdiction) the "interest 
thereon" would hâve been an accessory demand, and not a constituent 
élément entering into the principal demand. Simmons v. Mutual 
Reserve Fund Life Association (C. C.) 114 Fed. 785, 788. 

The Circuit Court of Appeals for the Fourth Circuit followed 
Brown v. Webster in the case of Continental Casualty Co. v. Sprad- 
lin, supra. The suit in the latter case grew out of an insurance policy 
similar to the one involved in the case at bar. The company contracted 
to pay the beneficiary in said policy the sum of $3,000 in case her son, 
R. D. Spradlin, should receive personal bodily injuries purely from 
accidentai causes within a year from the date of issuance, which inju- 
ries, solely and independently of ail other causes, resulted in his death. 
Su'ch injuries were received and death resulted. The company refused 
to pay. There was no contract to pay interest in the policy. The 
plaintiff did not sue for the $3,000, the amount due, "the price" and 
interest thereon, but "for breach of contract of assurance," and laid 
"her damages in $3,000," and demanded judgment for that sum. The 
court said; 

"The action is in assumpsit for damages for failure to perform. The in- 
terest, therefore, was not a mère incident or accessory to the amount de- 
manded, but constitutetl, together vvlth the amount set out in the policy, aggre- 
gate damages for the breach." 

This case stretches the principle of Brown v. Webster almost to 
breaking. In this case, so far as can be discovered from the opinion, 
there is no ground for the damages demanded, except the delayed 
payment, and such damages are adequately measured, as a gênerai rule, 
by légal interest, which is called by some courts and writers "mora- 
tory interest."' The form of the action, rather than the substance, 
seems to be the basis of jurisdiction in Casualty Co. v. Spradlin. 
There seems to be nothing but amount of the policy and "moratory in- 
terest" constituting the éléments of damage in this case, while in 
Brown v. Webster there was price, interest, éviction, and "other 
things," for ail of which interest siniply might be a very inadéquate 
measure of damages. So far as the facts appear, demand might hâve 
been made for the amount of the policy, $3,000, and interest thereon, 
in which case fédéral jurisdiction could not hâve been maintained. 
Simmons v. Life Associaton, supra. 

In the suit under considération, the "plaintifï as beneficiary demands 
$3,000, with interest thereon." Since the insurance policy upon which 
suit is based does not provide for interest, the plaintifï is in fact ask- 
ing for "moratory interest." Is this such interest as is contemplated 
by, and embraced within the meaniftg of, the statute? 

When money is promised to be paid on a day certain, or upon the 
happening of a particular event, in default of payment, courts in this 
country as a matter of natural justice allow interest from the time 
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payment should hâve been made until it is made. This also seems to 
be the law in Scotland, but not in England, although some of its able 
jurists feel that it should be the law there. L,ord Chancellor Herschell, 
in the case of lyondon, Chatham & Dover Ry. Ce. v. Southeastern Ry. 
Co. [1893, Eng-lish] App. Cas. 429, a suit for the settlement of a dis- 
pute over traffic and division accounts, said : 

"I confcss that I hâve considered this part of the case with every inclina- 
tion to come to a conclusion in favor of the appellants, to the extent, at ail 
evonts, if it were possible, of giving thein intcrest from the date of action, and 
for this rea.son: That I thinlc that when money is owing from one party to 
anotlier, and that other is driven to hâve recourse to légal proceedings in order 
to reeover the amount due to him, the party who is wrongfuUy withholding 
the money from the other ought not in justice to beneflt by having that money 
in Iris possession and enjoying the use of it, when the money ought to be in 
the possession of the otJier party, who is entitled to its use. Therefore, If I 
could see my way to do so, I should certainly be disposed to give the appellants, 
or anybody in a similar position, interest upon the amount withheld from the 
time of action brought, at ali events. lîut I hâve corne to the conclusion, upon 
a considération of the authorities, agreeing with the court below, that it is not 
possible to do so, although, no doubt, in early times the vlew was expressed 
that interest might be given under such circumstances by way of damages." 

Lord Watson, in the same case, at page 442, said : 

"I regret that I am unable to ditïer from your lordships upon the question 
whether interest could be given lu this case by way of damages. I think it 
clearly cannnt, for the reasons whicli hâve been sufticiently expressed by the 
liOrd Chancellor and by the learned .iudges of the Appeal Court. To my mind, 
tlie State of the law as settled by sta tûtes and décisions is not altogether sat- 
isfactory." 

Lord Shand, at page 443, said: 

"That being the state of matters, I eonfcss that I hâve loolted with very 
great anxiety to the posslbility under the law of England, as I hâve heard 
it argued. of giving interest in this case, for I cannot help thinking that a 
gross injustice is the resuit of withholding it. It appears to me that It Is a 
détective state of the law that one party should be entitled to retain a large 
sura, such as tlils (it might hâve been a smaller sum, but the prlnciple 
would be the same; it strikes one more forcibly when you corne to deal with 
such sums as this), by simi)!y creating delay in fumishing the requislte ac- 
coujits and by rcfusing payment. * * * i giiall only add that I regret that 
the law of this country in regard to the runuing of interest is not like the law 
of Scotland, witli which I am more fumillar. In that country it is the com- 
mon and ordiuary practice, in bringing an action for money whlch is due, to 
conclude, not only for the payment of that money, but for the payment of in- 
terest upon it from the date of citation or service of the summons; and in- 
terest is decreed as a matter of course on whatever balance is found to be 
due. I niay even say that it is a rule which has received gênerai effeet that, 
where money is sliown to bave been duo and to hâve been demanded, interest 
runs if the demand or request of payment is not acceded to. That is the 
case, even although too large a sum may hâve been demanded. If it be found 
that a sum short of what was demanded is due, stlll the law gives interest, 
unless the amount really due has been tendered." 

Courts do not always agrée upon the theory upon which interest un- 
der such circumstances is allowed : 

"It has been held in a number of cases that where a deflnite contract exists 
for the payment of money at a fixed date, and there is a breach of such 
contract, the law raises an implied promise to pay interest on the sum due.'" 
22 Cyc. 1492. 
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"Although, in some cases o£ breach of contxaet to pay money, Interest has 
been allowed thereon on liie ground of an implled contract to pay interest 
tàat arises from tlie f allure to pay tlie principal, the gênerai rule established 
by the great welght of aiithority is tliat wliere tliere is a contract, express or 
implled,' to pay money, even though such contract is silent as to interest, in- 
terest will be allowed iipon its breach, as damages, aud not because of any 
promise to pay it." 22 Cyc. 1495. 

Sedgwick on Damages (8th Ed.) vol. 1, § 292, says: 

"The American cases look upon the interest as the necessary Incident, tho 
natural growtli of tlie money, and therefore incline to give it with the 
principal ; while the EngUsh conrts tveat it as sometliing distinct and inde- 
peudent, and only to be had by virtue of some positive agreement or statute." 

Extracts from a few cases will suffiice to show how such interest is 
regarded in the fédéral courts generally. Judge Putnam, of the First 
Circuit, in the case of Nashua & Eowell R. Corp. v. Boston & Lowell 
R. Corp., 61 Fed. 237, 251 (9 C. C. A. 468), said: 

"Indeed, in the United States the active nse of money is so gênerai, the 
holding of it as a spécial deposit, so that there is no incrément, is so rare, that 
to refuse a plaintiiï or compUiinunt Interest on money unjustly detained docs 
ordinarily a double injury ; it deiirives him of tlie increase to which he was 
justly entitled, and it violâtes, in behalf of the défendant, a fundamental maxim 
of equity, by allowing him to take advantage of his own wrong." 

Mr. Justice Grier, in the case of Curtis et al. v. Innerarity et al., 
6 How. (47 U. S.) 146, 154 (12 L. Ed. 380), said: 

"It is a dictate of natural justice, and tlie law of every civilized country, 
that a man is hound in equity, not only to perform his engagements, but also 
to repair ail the damages that accrue naturally from thelr breach. Hence 
every nation, whetlier governed by the civil or conimon law, bas estabUshed a 
certain common measure of réparation for the détention of money not paid 
actording to contract, whicli is usualiy calculated at a certain and légal rate 
of interest. Every one who contraets to pay money on a certain day knows 
that, if he fails to fulfill his contract, he must pay tbe estabUshed rate of 
interest as damages for his nonperformanee. Hence it may correctly be said 
ihat such is the implled contract of the parties." 

Mr. Justice Pield, in the case of Lincoln v. Claflin, 7 Wall. (74 U. S.) 
132, 139 (19 L. Ed. 106), said: 

"Interest is not allowable as a matter of Inw, except in cases of contract, or 
the unlawful détention of money. In cases of tort, its allowance as dam- 
ages rests in the discrétion of the jury." 

Mr. Justice Davis, in the case of Young v. Godbe, 15 Wall. (82 U. 
S.) 562, 565 (21 L. Ed. 250) said: 

"If a debt onglit to be paid at a particular time, and is not, owing to the 
default of the debtor, the crerîltor is entitled to interest from that time by wa> 
of compensation for the delay in paynient." 

In the case of Atlantic Phosphate Co. v. Grafflin, 114 U. S. 492, 499, 
5 Sup. Ct. 967, 971 (29 L. Ed. 221), Mr. Justice Blatchford said: 

"There haviug been a contract of sale, by mutual assent, and the contract 
having been executed by tlie vendor, by tin; delivery of the goods, the llabillty 
of the vendee to pay for them on delivery, in the absence of other terms. 
accrued. and the law raises an implled contract to pay interest, from delivery, 
on the purehase money, which wna liquidated by the terms of the iuvoices 
lu the name of tho plaintifC, received aud retained by tlie défendant." 
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Mr. Justice White, now Chief Justice, in the case of Edwards v. 
Bâtes County, 163 U. S. 269, 272, 16 Sup. Ct. 967, 969 (41 L.Ed. 1.^5), 
holding that matured coupons are to be treated as separable independ- 
ent promises, and not as interest due on the bond, said : 

"Not oiily may a suit be maintained upou an unpaia coupon, in advance oE 
tho inatuii'ty of tlie principal debt, liut tlie holder of a coupon is entitled to 
recover interest tliereon from its maturity." 

In a suit to recover excessive premiums alleged to hâve been exacted 
by, and paid to, a life insurance company, in the case of Simmons v. 
Mutual Reserve Fund Life Association, supra, Judge Newman said : 

"It wlll l)e seen that tliis suit is for $2,000 and interest. Tlxis, of course, 
would be insnfficient to give tlie court nurisdiction." 

This was when the amount in dispute had to exceed $2,000, exclu- 
sive of interest and costs, to give fédéral courts jurisdiction. The de- 
mand, as stated by Judge Newman, is identical with that in the case at 
bar. 

The case of Gilson v. Mutual Reserve Fund Life Association (C. C.) 
129 Fed. 1003, was a suit to recover dues and assessments amounting 
to $1,827.25, together with interest, ail of which amounted to $2,346.- 
.SO. Judgment was demanded "for the sum of $2,346.50." It was held 
that the f act that interest was added to the principal did not change it 
to principal, so as to justify the removal of the cause into the fédéral 
court. "Interest is allowed by way of damages for the détention of 
the debt, as a recompense for the forbearance of payment." Sclidder 
V. Morris, 3 N. J. Law, 419, 4 Am. Dec. 382. See 22 Cyc. 1491-1499, 
for further state and fédéral citations. 

It will thus be seen that, regardless of the theory on which such pay- 
ment is allowed, whether as an implied contract or as damages for non- 
payment, courts everywhere in this country call it interest, and allow 
such payments as interest. I cannot bring myself to the conclusion that 
Congress, when it used the term "interest" in defining the amount 
necessary to give fédéral courts jurisdiction, meant to exclude pay- 
ments which the courts hâve long since regardée! as interest, and as inci- 
dental to the primary demand. I hâve not been able to find a single 
case, based upon contract to pay money, with or without interest, not 
exceeding in amount the sum or value necessary to give fédéral courts 
jurisdiction on a certain day, or upon the happening of an event, and 
the demand has been made for that amount only and interest thereon, 
of which a fédéral court has taken and maintained jurisdiction. 

The cases cited by défendant were for damages, and the demand was 
for a sum giving the fédéral court jtirisdiction ; the interest being re- 
garded as a constituent élément of the principal demand. This is not 
the case at bar. In the one case, the suit is for damages growing out 
of a contract in which "moratory" interest is a constituent élément, 
and which, with other things, make up the jurisdictional amount de- 
manded ; in the other, the suit is for the contract price only and inter- 
est thereon. 

It'follows that the cause must be remanded. 
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THE ERIE LIGHTER 108. 
Pistrict Court, D. New Jersey. April 16, 1918.) 

1. ADMIRALTY eg=32 — .TURISDICTION. 

A person who has a cause of action of admlralty cognizance has always 
been entitled to seek his remedy In elther tlie commoii-law courts, where 
they are compétent to give it, or in ttie admiralty courts. 

2. SiiiPPiNG <©=>2(X)(1)— Limitation of Liability — Pboceedino. 

In a proceeding in admiralty by a shipowner to limit his liability in 
accordance witli Rev. St. §§ 4283^28!), as amo«ded by Aet June 26, 1884, 
c. 121, 23 Stat. 57, and Act .Tune 10, 1S86, c. 421, 24 Stat. 80 (Comp. St. 
1916, §§ 8021-8028), the court may, if the owner is entitled to llmit his 
liability, proceed and détermine whether it is liable at ail, but if not en- 
titled to a limitation of liability the proceeding sbould be dismissed and 
the elalmant left to assert his rights in whatever forum he desires; the 
tact that Suprême Court Admiralty Rule 56 (29 Sup. Ct. xxxl) autborized 
the owner to deny liability generally not changing the rule. 

3. Shippina <@=»208 — Limitation of Liability — "Pkivity ob Knowledge of 

Owner." 

Wliere a corporate owner sought to limit its liability pursuant to Rev. 
St. § 4283, authorlzing limitation for loss or destruction or damage or 
injury incurred without the privity or knowledge of such owner, the 
prlvity or knowledge ref erred to is that of the managing ofHcers of the 
corporation. 

4. Shipping <3=>208 — Limitation of Liability — Managing Officebs — "Peiv- 

iTY OE Knowledge of Ownsr." 

The superintendent of the marine department of a railroad company 
which owned vessels is a managing olflcer, and his linowledge or privity 
is that of the company wi'thin Rev. St. § 42S3, relating to limitation of 
liability. 

5. Shipping <S=3208 — Limitation of Liability — Négligence of Ownee ok 

Agents — "Privity ob Knowledge of Owner." 

Where the owner of a vessel employs other persons to perform dutles 
ordinarily Imposed by law upon him, such as e(3uipment, etc., and due dili- 
gence is exercised in selecting compétent i)ersons, losses and damage 
caused through thelr fault witliout the knowledge or compliclty of the 
owner are done or oecasioned without his privity or knowledge withln 
Rev. St. § 4283, relating to limitation of liability. 

6. Shipping cg=209(3)— IjImitation of J^iability — Evidence. 

In a pi'oceeding by the owner of a lighter to limit its liability for the 
death of the captain who was struck by a corner pièce of one of the 
lighter's bits which was wrenclied from its fastenings in towlng, helâ, that 
the captain was not guilty of contributory négligence. 

7. Shipping <S=3209(3) — Liaiitation of Liability— Evidence. 

In a proceeding by a railroad compan.y to limit its liability on account 
of the death of the captain of one of its lighters, évidence held insufli- 
cient to show that its managing agent In charge of such vessels had or 
was charged with knowledge of the defeet and to warrant limitation of 
liability under Rev. St. § 42S3, on the ground that the accident occurred 
without the knowledge or privity of the owner. 

8. CoMilEBCE ®=527(5) — INJUBIES TO SERVANT— WhAT LAW GOVERNS. 

Where décèdent at the time he received his fatal injuries was employed 
in Interstate commerce by a railroad company on one of its boats which 
was then being used for that purpose, the rights and responslbllities of the 
parties must be adjudged according to the provisions of the fédéral Em- 
ployers' Liability Act so far as applicable. 

©isFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgesta & Indexée 
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9. Master and Seevamt <g=5l29(l) — Injuries to Servant — Liability of Mas- 

TEIÎ. 

To support a reeovery uuder tlie ferteral Employers' Liability Act Aprll 
22, 1908, c. 140, 35 Stut. 65 (Conip. St. 1916, §§ 8(J57-8t>G5), against a rail- 
road Company engaged in Interstate commerce on account of the death ot 
the captaiu of Its ligliter who vvas struck by a part of ono of the ligliter's 
bits whicb Avas wrenclied off In 'towing, the defect must hâve been the r€- 
siilt of négligence on the part of the company. 

10. Masteb and Servant <s=î101, 102(8) — Injuries to Servant— Safe Place 

AND Al'PLlANCES. 

It is the dury of the master to exercise reasouable care to provide its 
eniphjyés witli a reasonal)ly safe place iu wliich to work and with reason- 
ably safe applinnces to work viàth. 

11. Master and Servant i@=217(24), 226(1) — Injuries to Servant — ^AssuMi'- 

ÏION OF RiSK. 

The captaln of a lighter owned and operated by a railroad company In 
Interstate commerce transportation did not assume the risk of négligence 
of the company, and, where it did not appear that he Unew of any defect 
in one of tbe bits of the lighter, part of whlch was wrenched off in 
towing, lie cannot be deemed to hâve assumed the risk of such injury. 

12. Masteb and Servant <S=>278(3) — Injuries to Servant — Evidence — Sufpi- 

CIENCY. 

Where the captaln of a lighter owned by a railroad company was killed 
when struck by a part of the cap of one of the lighter's bits wrenched 
off in towing, évidence JielA to warrant a finding that the Injury was the 
resuit oC a defect in the lighter which was due to the railroad company's 
négligence. 
1.3. SiiiPPiNO <S==>204 — Limitation of Liability — Extent of Tjmitation. 

Where the captaln of a lighter which was belng towed by a tug was 
Iviiled as a resuit of a structural defect in the lighter, the owner's liabilily 
under Itev. St. § 42S3, declaring that the liability of the owner of any 
vessel, etc., shall in no case exceed the value and interest of such owner in 
sudi vessel and her freight, should bc limited to the value of the lighter, 
there beiug no freight pending, and the value of the tug need not be in- 
cluded. 

14. Deatii (S=38G(1) — Actions — Recovery. 

Under the fédéral Employers' Liability Act, recovery for the death of 
an employé leaving a widow and minor children should be for such a 
sum as will compeiisate the widow and children for the deprivation of a 
reasouable expectation of pecnniary beneflts, at their présent value, that 
would hâve resulted from the continued life of the deceased. 

15. Death <S=86(2) — Actions — Recovehy. 

In the case of children the damages may include the loss of that care, 
counsel, trainlug, and éducation which they might reasonably receive from 
their father and which can only be supplied by the service of another for 
compensation. 

16. Death <©=>58(2) — Damages — Pecuniary Loss. 

There is a presumption that a widow and minor children sustained a 
pecuniary loss by reason of the death of the husband and father, and such 
presumption will sustain recovery by the admtnlstrator under the fédéral 
Employers' Liability Act, Mithout proof of actual loss as in ordinary cases. 

In Admiralty. Pétition of the Erie Railroad Company, as owner of 
a lighter, knov^fn as Erie Lighter 108, for limitation of liability. On 
final hearing. Liability limited. 

Colhns & Corbin, of Jersey City, N. J., for petitioner. 
Alexander Simpson, of Jersey City, N. J., for claimant. 

<Ê;=>Por other cases see same topic & KEY-NUMBBR in a!'_ iCey-Numbered DIgests & Indexes 
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HAIGHT, District Judge. This is a proceeding, instituted pur- 
suant to Admiralty Rules 54-57 of the Suprême Court (29 Sup. Ct. 
xxxi, xxxii), to procure the benefits of the Hmitation of liability pro- 
vided for in sections 4283-4289 of the Revised Statutes, as amended 
by the Acts of June 26, 1884, and June 19, 1886 (23 Stat. L- 57; 24 
Stat. L. 80; U. S. Comp. Stat. 1916, §§ 8021-8028). There is but 
one claimant. The claim is based on personal injuries which resulted 
in death. Several jurisdictional questions were disposed of when the 
matter was previously before the court cm exceptions to the pétition. 
The additional questions whiçh hâve arisen on final hearing can be 
better stated af ter the gênerai f acts hâve been outlined. 

On December 23, 1914, one Théodore Thoniassen was, as he had 
been for some time, employed by the petitioner as the captain of one of 
its lighters, known as "Erie Lighter 108," which was used in transport- 
ing f reight in and about the harbor of New York. On the date last 
mehtioned, while loaded, she was pulled from alongside a dock in Wee- 
hawken, in the State of New Jersey, where she was moored, by one of 
the petitioner's tugs, known as the "Waverly," to be towed to Pier 6, 
Bush Dock, in the city of Brooklyn, state of New York, where she was 
to discharge her cargo. When she was clear of the dock and out in the 
Hudson river, the hawsers that had been used in pulling her out were 
released. Thereupon one end of a spliced loop of rope, about 6 fath- 
oms in length and 1% to 2 inches thick, known as a "strap," was placed 
over the forward bit of the tug, and the strap, so fastened at one end, 
was then thrown to the captain of the lighter. It was bis duty to 
place the other end over the forward starboard bit of the lighter. It 
was intended, as soon as one end of the lighter had thus been made 
fast to the forward end of the tug, to permit the lighter to drift with 
the tide until it had assumed a position parallel with the tug, and then 
to pass another strap from the afterbit of the tug to a corresponding 
bit on the lighter, so that the lighter could be towed alongside of the 
tug. When the first-mentioned strap was passed to the captain of the 
lighter, he immediately placed it over the proper bit of the lighter; but, 
there then being some slack in the strap, a part of it slipped down over 
the starboard corner of the lighter. Suddenly, due to the action of the 
tide (the lighter being in the act of drifting and the tug being held sta- 
tionary against the tide), the slack in the strap was violently taken up, 
and the comerpiece of the cap, which was mounted on the log rail of 
the lighter, was thereby wrenched from its fastenings, and struck the 
captain of the tug on the head, inflicting a wound from which he sub- 
sec^uenfly died. 

The administrator of his estate instituted a suit in one of the state 
courts of New Jersey against the petitioner, under the fédéral Em- 
ployers' Liability Act of 1908 and suppléments (35 Stat. L,. 65 ; 36 
Stat. L,. 291 [Comp. St. 1916, §§ 8657-8665]), to recover, for the 
benefit of his widow and children, the damages which they suffered 
through his death. The petitioner thereupon filed a pétition in this 
court to limit its liability, alleging that the injuries which deceased 
received occurred without its privity or knowledge. It also, pursuant 
to Admiralty Rule 56 of the Suprême Court (29 Sup. Ct. xxxii), de- 
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nied any liability for the accident. The claimant, af ter his exceptions 
were overruled, filed an answer and claim, the effect of which was to 
put in issue both the petitioner's right to limited HabiHty, and its claim 
to exemption from any HabiHty. 

[1,2] 1. It is necessary, primarily, to détermine whether the peti- 
tioner is entitled to Hmit its HabiHty. If it is, this court may undoubt- 
edly proceed to détermine whether it is Hable at ail, and, if so, to fix 
and assess the damages that should be awarded the claimant. That 
is what the Suprême Court rules sought to accompHsh. The Bene- 
factor, 103 U. S. 239. 26 L. Ed. 351; Providence & N. Y. S. S. Co. 
V. HiU Mfg. Co., 109 U. S. 578, 592, 595, 602, 3 Sup. Ct. 379, 617, 27 
Iv. Ed. 1038; Butler v. Boston S. S. Co., 130 U. S. 527, 552, 9 Sup. 
Ct. 612, 32 L. Ed. 1017; White v. Island Transportation Co., 233 U. 
S. 346, 34 Sup. Ct. 589, 58 L. Ed. 993 ; The Annie Faxon (D. C. 
Wash.) 66 Fed. 575, 577, afhrmed 75 Fed. 312, 21 C. C. A. 366 (C. 
C. A. 9th Cir.); Quinlan v. Pew, 56 Fed. 111, 5 C. C. A. 438 (C. C. 
A. Ist Cir.). On the other hand, if the petitioner may not avail itself 
of the limited liability statutes, it would seem, hoth on authority and 
reason, that, at least without claimant's consent, this court is without 
jurisdiction to proceed further, but must dismiss the proceeding, leav- 
ing the claimant free to pursue his remedy in the courts of New Jersey. 
It was expressly so held hy the Circuit Court of Appeals of the First 
Circuit in Quinlan v. Pew, 56 Fed. 111, 5 C. C. A. 438. Such also is 
the necessary conclusion to be drawn from the disposition which was 
made of such proceedings, when the owners were held not to be entitled 
to limit their liability, in Weisshaar v. Kimball S. S. Co., 128 Fed. 397, 
63 C. C. A. 139, 65 L. R. A. 84 (C. C. A. 9th Cir.) ; Parsons v. Empire 
Transp. Co., 111 Fed. 202, 49 C. C. A. 302 (C. C. A. 9th Cir.) ; In re 
Myers Excursion & Navigation Co. ('D. C. S. D. N. Y.) 57 Fed. 240, af- 
firmed sub nom. The Republic, 61 Fed. 109, 9 C. C. A. 386 (C. C. A. 2d 
Cir.). It was also held in The Dauntless (D. C. N. D. Cal.) 212 Fed. 
455, afiirmed sub nom. Shipowners' & Merchants' Tugboat Co. v. Ham- 
mond Lumber Co._, 218 Fed. 161, 134 C. C. A. 575 (C. C. A. 9th Cir.), 
that, where there is but a single claim and the value of the vessel ex- 
ceeds the amount of the claim, the pétition for limitation of liability 
should he dismissed and the claimant permitted to prosecute his ac- 
tion in the state court. A person who has cause of action of admiralty 
cognizance has always been entitled to seek his remedy in either the 
common-law courts, where they are compétent to give it, or in the 
admiralty courts (Judiciary Act of 1789, § 9, 1 Stat. E. 76; Judicial 
Code of 1911, §§ 24, 256 [Comp. St. 1916, §§ 991, 1233]). 

It is not to be presumed, therefore, that the Suprême Court, in 
adopting the rules of practice for limited liability cases, intended to 
override the provisions of the last-mentioned statutes in cases where 
there was no right in an owner to Hmit his liability. The purpose of 
the rules is set forth in Providence & N. Y. S. S. Co. v. Hill Mfg. Co., 
supra, 109 U. S. at 594, 3 Sup. Ct. 379, 617, 27 L. Ed. 1038. It is 
true that rule 56 permits an owner to assert, not only his right to lim- 
itation of liability, but also his exemption from ail liability; but this 
was incorporated, as pointed out in that case and in The Benefactor, 
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supra, to overcome the hardship of the English rules of practice which 
required an owner, seeking the benefit of the limited liability law, to 
first confess gênerai HabiHty. The only ground for an owner to come 
into admiralty is because of his asserted right to Hmit his Hability. 
If it is found that he is not entitled to that right, for the court to go 
further and détermine gênerai liability, etc., would he to deprive a 
claimant of the choice of forums given to him by the statute and de- 
prive him of his right to trial by jury. This is an important consid- 
ération, as a great many limited liability cases, since the décision in 
White V. Island Transp. Co., 233 U. S. 346, 34 Sup. Ct. 589, 58 
L. Ed. 993, deal only with a single claim arising out of personal injury. 

[3, 4] Whether the petitioner is entitled to a limitation of liability, 
of course, dépends upon whether the damages which the claimant 
seeks to recover were donc or occasioned without the petitioner's "priv- 
ity or knowledge," within the meaning of the Limited Liability Act. 
As the petitioner is a corporation, its "privity or knowledge" must be 
that of its managing officers. Craig v. Continental Ins. Co., 141 U. 
S. 638, 646, 12 Sup. Ct. 97, 35 L. Ed. 886. While ordinary agents and 
servants, including a master of a vessel, are not within that catagory, a 
"managing officer" is not necessarily one of the head executive officers, 
but is any one to whom the corporation has committed the gênerai 
management or gênerai superintendence of the whole or a particular 
part of its business. The Colima (D. C. S. D. N. Y.) 82 Eed. 665 ; 
Parsons v. Empire Transp. Co., 111 Eed. 202, 49 C. C. A. 302 (C. C. 
A. 9th Cir.), certiorari denied 183 U. S. 699, 22 Sup. Ct. 935, 46 L. 
Ed. 396; Oregon Lumber Co. v. Portland & Asiatic S. S. Co. (D. C. 
Or.) 162 Eed. 912 ; Sanbern v. Wright & Cobb Lighterage Co. (D. 
C. S. D. N. Y.) 171 Fed. 449, affirmed 179 Fed. 1021, 102 C. C. A. 
666 (C. C. A. 2d Cir.) ; In re Jeremiah Smith & Sons, Inc., 193 Fed. 
397, 113 C. C. A. 391 (C. C. A. 2d Cir.); Boston Marine Ins. Co. v. 
Metropolitan Redwood Lumber Co,, 197 Fed. 703, 117 C. C. A. 97 (C. 
C. A. 9th Cir.) ; The Teddy (D. C. W. D. N. Y.) 226 Fed. 498. The 
petitioner, long hefore the accident in question, had committed the 
gênerai management and superintendence, including maintenance and 
repair of its vessels, to a superintendent of its marine department. 
The latter was theref ore clearly a managing officer of the corporation 
within the before-mentioned rule, and his "privity or knowledge," if 
any, is chargeable to the petitioner. 

[5] It is also entirely well settled that an owner, and, in the case 
of a corporation, the managing officer or officers (in this case the super- 
intendent of the marine department), may employ others to perform 
the duties ordinarily imposed by law upon the owner, such as equip- 
ment, examination, repairs, etc., and, if due diligence is exercised in 
selecting persons compétent for such work, losses or damages done 
or occasioned through their fault, without actual complicity or knowl- 
edge on the part of the owner, are done or occasioned without the 
"privity or knowledge" of the owner, within the meaning of the Limit- 
ed Liability Acts. Craig v. Continental Ins. Co., supra; The Annie 
Faxon (D. C. Wash.) 66 Fed. 575, affirmed 75 Fed. 312, 21 C. C. A. 
366 (C. C. A. 9th Cir.); The Colima, supra; The Jane Grey (D. C. 
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Wash.) 99 Fed. 582 ; Van Eyken v. Erie R. R. (D. C. E. D. N. Y.) 117 
Fed. 712; McGill v. Michigan S. S. Co, 144 Fed. 788, 75 C. C. A. 
518 (C. C. A. 9th Cir.), certiorari denied 203 U. S. 593, 27 Sup. Ct. 
782, 51 L. Ed. 332; Oregon Lumber Co. v. Portland & Asiatic S. S. 
Co., supra; Boston Marine Ins. Co. v. Metropolitan Redwood Lumber 
Co., supra; Quinlan v. Pew, supra; The Tommy, 151 Fed. 570, 573, 
81 C. C. A. 50 (C. C. A. 2d Cir.). See, also, The Republic, 61 Fed. 109, 
9 C. C. A. 386 (C. C. A. 2d Cir.). 

[6, 7] It is necessary to examine the facts in the light of thèse rules, 
and ascertain the exact cause of the accident. I am unable to find any- 
thing in the évidence to warrant the conclusion that the accident was 
due to any carelessness or négligence on the part of those in charge of 
the tug, either in the manner in which the strap was passed to the cap- 
tain of the lighter or in the navigation of the tug. So far as the évi- 
dence shows, ail of thèse things were done in the usual and customary 
manner. Nor can I perceive — and the évidence does not demonstrate 
— how the claimant's intestate was in any way chargeable with con- 
tributory neghgence. It is claimed that he should not, in the proper 
discharge of his duties, hâve permitted the strap to fall down over the 
sida of the lighter ; but it is not shown how he could, in the exercise 
of reasonable care, hâve prevented it. In fact, ail of the évidence is 
uncontradicted to the efïect that it was necessary for him, as soon as 
he had passed the strap over the bit of the lighter, to immediately step 
back because of the danger of being caught by the strap when the slack 
would be taken up. He was required to act with great haste. Neither 
do I see how, under thèse circumstances, it could be reasonably ex- 
pected that he should lean over the side of the lighter and pick up the 
part of the strap which had fallen down over the side. It is therefore 
clear that the accident was either one of those unavoidable occurrences, 
for which no one in law is responsible, or that it was due to either 
faulty construction of the lighter or to the fact that the lighter had be- 
come out of repair. There is no évidence to show that the manner in 
which the lighter was constructed was not that which had been there- 
tofore customarily followed. 

It appears that this lighter had been rebuilt, as respects decks, sides, 
and rails, some two or three months before the accident. The re- 
building had been under the charge of experienced, and so far as ap- 
pears entirely compétent, carpenters, who had been detailed to do that 
work by the superintendent of the marine department. It was the 
custom of the petitioner to hâve its vessels inspected to ascertain the 
need of repairs from time to time. The practice followed in that re- 
spect was this: The master or captain of the vessel was required at 
dififerent times to make written reports, stating the condition of the 
varions parts of the vessel. If any report showed that the vessel was 
in need of repairs, an inspector, detailed by the superintendent of the 
marine department, made an examination and a report to the superin- 
tendent, and thereupon the repairs were made by ship carpenters or 
other qualified mechanics. In some cases supplementary examinations 
were made by such carpenters. At varions times, irrespective of the 
reports, examinations were made. There is no évidence whatever to 
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show that if, in rebuilding the vessel, rotten wood was used on that 
part of the log rail to which the cap, which inflicted the décèdent' s 
injuries, was attached, as is suggested by plaintiff's proofs, any knowl- 
edge of that fact was brought to the attention of the superintendent 
of the marine department, or any facts which in law would charge him 
with that knowledge within the meaning of the Limited Liability Stat- 
utes, as above construed. Nor is there any évidence from which his 
privity or knowledge that there had been any neglect in respect to in- 
spection could be inferred. It follows therefore that, if the petitioner 
is liable for the injuries which resulted in the decedent's death, it is 
entitled to limitation of its liability. 

[8] 2. The next question is whether the petitioner is liable at ail. 
In this respect, as the décèdent was, at the time he received the fatal 
injuries, employed in Interstate commerce by the petitioner, a common 
carrier by railroad, on one of its boats which was then being used for 
that purpose, I think that the rights and responsibilities of the parties 
must, as claimant contends, be judged according to the pi'ovisions of 
the fédéral Employers' Liability Act, in so far as they are applicable. 
Erie R. R. v. Jacobus, 221 Fed. 335, 137 C. C. A. 151 (C. C. A. 3d 
Cir.) ; The Passaic (D. C. E. D. N. Y.) 190 Fed. 644, affirmed 204 
Fed. 266, 122 C. C. A. 466 (C. C. A. 2d Cir.). 

[9-12] Since I hâve heretofore found that the decedent's injuries 
were in no respect due to his own négligence or that of his fellow serv- 
ants, the petitioner's liability, if any, must be found in some defect or 
insufficiency in the lighter on which décèdent was working. For such 
a defect to be actionable it must hâve been the resuit of négligence on 
the part of the petitioner. Seaboard Air Line v. Horton, 233 U. S. 
492, 502, 34 Sup. Ct. 635, 58 L. Ed. 1062, L. R. A. 1915C, 1, Ann. 
Cas. 1915B, 475. As the rail to which the cap that caused the injury 
was attached was rebuilt two or three months before the accident, 
there seems to be no doubt, if the petitioner is to be charged with 
négligence, that the same cannot be found in any failure to inspect, 
but must exist, if at ail, in what was donc or neglected to be done at 
the time the boat was rebuilt. The cap itself gave no indication that 
it was not in good condition. It had apparently been fastened to the 
guard rail in a proper manner. The claimant, however, produced a 
ship carpenter, who testified that, in his judgment, under ail the cir- 
cumstances as detailed in the évidence at the time he testified (they 
were not afterwards changed in any material respect), the log rail must 
hâve been in a rotted or unsound condition, otherwise the cap could 
not hâve been wrenched off in the way that it apparently was. He 
claimed that, if the wood of the log rail had been sound, the spikes 
which fastened the cap to it would bave been bent much more than 
they were ; moreover, he gave it as his opinion that, if the log rail had 
been sound, the cap could not hâve been pulled ofï by the strap. On 
the other hand, the évidence produced by the petitioner, while recog- 
nizing that a rotten or unsound log rail would unquestionably account 
for the cap coming off in the way that it did, is to the effect that the 
cap could conceivably hâve been wrenched off even though the log rail 
was sound, becauseof the manner in which the log rail and the cap 
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were joined; tlie side of the cap being rounded and the outward side 
of the log rail being beveled so as to niake a crevice at the point of 
junction. 

Even though the log rail appeared on the outside to be sound, the 
évidence is uncontradicted that it might readily hâve been actually rot- 
ted inside, and that such a condition would bave manifested itself to 
the person who spiked the cap to the rail vvhile the spikes were being 
driven. Upon the whole, taking into account the appearance of the 
cap, the size of the spikes which fastened it to the rail (they were six 
to eight inches long), the évidence on the point, and the probabilities, 
I am led to the conclusion that the claimant's version is the correct 
one — that the wood of the log rail was not sound. The petitioner was 
under a duty to the décèdent to exercise reasonable care to provide him 
with a reasonably safe place in which to work and with reasonably 
safe appliances to work with. Seaboard Air Line v. Horton, supra; 
Choctaw, Oklahoma, etc., R. R. Co. v. McDade, 191 U. S. 64, 67, 24 
Sup. Ct. 24, 48 L. Ed. 96; Washington, etc., R. R. Co. v. McDade, 
135 U. S. 554, 570, 10 Sup. Ct. 1044, 34 L. Ed. 235. As the évidence 
is uncontradicted that the defective condition of the log rail, and hence 
the insecurity of the fastening of the cap, should hâve been ascertain- 
ed when the cap was being fastened to the rail, and as the évidence also 
indicates that it could readily bave been foreseen that the cap might be 
violently wrenched from the rail by the strap under certain conditions, 
if the rail were unsound, it is impossible to escape the ultimate conclu- 
sion that the defect in the lighter was due to the petitioner's négli- 
gence. The décèdent did not assume the risk of the petitioner's négli- 
gence in that respect, and, as there is nothing to show that he knew or 
should hâve known of the defective condition of the rail and cap, it 
follows that the claimant is not barred from recovery on the doctrine 
of assumption of risk. Seaboard Air Line v. Horton, supra ; Choc- 
taw, Oklahoma, etc., R. R. Co. v. McDade, supra. Hence the petition- 
er is liable for the injuries which resulted in the decedent's death. I 
think the spécifications of négligence in the claimant's claim are broad 
enough to sustain a recovery based on the négligence found. 

[13] 3. As the decedent's injuries were in no respect proximately 
due to any fault of the tug, or those in charge of her opération, but 
wholly to a structural defect in the lighter, I bave no doubt that the 
petitioner's liability should be limited to the value of the latter vessel. 
Van Eyken v. Erie R. R. Co. (D. C. E. D. N. Y.) 117 Fed. 712, 717; 
The W. G. Masoti, 142 Fed. 913. 915, 74 C. C. A. 83 (C. C. A. 2d Cir.) ; 
The Sunbeam, 195 Fed. 468, 115 C. C. A. 370 (C. C. A. 2d Cir.). If 
the décision of the Circuit Court of Appeals of the Sixth Circuit in 
Thompson Towing & Wrecking Ass'n v. McCregor, 207 Fed. 209, 124 
C. C. A. 479, is at variance with this conclusion, I do not think that that 
case can well be reconciled with the décisions of the Circuit Court of 
Appeals of the Second Circuit, above cited. The latter, I think, pré- 
sent the view which is more in harmony with the spirit in which the 
Suprême Court bas many times held that the Limited Liability Act 
should be construed. Providence & N. Y. S. S. Co. v. Hill Mfg. Co., 
supra, 109 U. S. 589, 3 Sup. Ct. 379, 617, 27 L. Ed. 1038; Butler v. 
2.50 F.— 32 
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Boston S. S. Co., supra, 130 U. S. 549, 9 Sup. Ct. 612, 32 L. Ed. 1017; 
Richardson v. Harmon, supra, 222 U. S. 104, 32 Sup. Ct. 27, 56 L. 
Ed. 110; La Bourgogne, 210 U. S. 95, 120, 28 Sup. Ct. 664, 52 L. Ed. 
973. To hold that a tug towing a lighter must be surrendered in order 
that the owner of both may limit his liability for an injury received by 
an employé on board the lighter, due entirely to a defect in the latter, 
would seem to do violence to the language of statute and the rule of 
construction as announced by the Suprême Court. The statute limits 
the owner's liability to the value of his interest in "such vessel and her 
freight then pending" (section 4283). This must mean the vessel or 
vessels which caused the injury, etc. The ofifending vessel in this case 
was the lighter. While it is true that the cap would not hâve been 
pulled ofï had the "strap" not been attached to the tug and the latter 
held stationary or nearly so (both of which were necessary to be done), 
the proximate cause of the accident was nevertheless the def ective con- 
dition of log rail and cap of the lighter. It alone was legally respon- 
sible. The value of the lighter has been fîxed, pursuant to provisions 
of Rule 54 of the Suprême Court (29 Sup. Ct. xxxi), at $2,535. There 
was no pending freight. 

[ 1 4, 1 5 ] 4. The décèdent, at the time of his death, was 39 years of 
âge. He ieft a widow who, at that time, was about 40 years of âge, 
and two children, aged 10 and 7, respectively. He was earning $55 
per month and was in good health. The évidence does not show, 
however, how much of his earnings went to his wife and children, or, 
for that matter, whether they received any part of them. He had, 
according to the mortality tables issued by the Department of Com- 
merce in 1910, an expectancy of approximately 28 years, and his wife 
an expectancy of approximately 29 years. The claimant is entitled 
to recover a sum équivalent to compensation to the widow and children 
for the deprivation of a reasonable expectation of pecuniary benefits, 
at their présent value, that would bave resulted from the continued 
life of the deceased. Ches. & Ohio Ry. v. Kelly, 241 U. S. 485, 36 
Sup. Ct. 630, 60 L. Ed. 1117, E. R. A. 1917F, 367. And in the case 
of the children, the damages may include the loss of that care, coun- 
sel, training, and éducation, if any, which they might hâve reasonably 
received from the father, and which can only be supplied by the serv- 
ice of another for comoensation. Mich. Cent. R. R. v. Vreeland, 227 
U. S. 59, 71, 33 Sup. Ct. 192, 57 E. Ed. 417, Ann. Cas. 1914C, 176; 
Norfolk & Western Ry. Co. v. Holbrook, 235 U. S. 625, 629, 35 Sup. 
Ct. 143, 59 E. Ed. 392. 

[16] While, as a corollary of the above rule, it must be shown 
that those for whom an administrator sues sustained some pecuniary 
loss by the untimely death of the deceased employé (Gulf, Colora- 
do, etc., Ry. Co. v. McGinnis, 228 U. S. 173, 175, 33 Sup. Ct. 426, 
57 L. Ed. 785 ; Mich. Cent. R. R. Co. v. Vreeland, supra), this does 
not, I think, require actual proof in a case where the beneiiciaries 
are a widow and minor children, who, at least, are not shown to be 
living in a state of unjustifiable séparation, as is required in a case 
where the beneficiaries are the parents of an adult son (Garrett v. L,ou- 
isville & NashviUe R. R. Co., 235 U. S. 308, 313, 35 Sup. Ct. 32, 59 
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L. Ed. 242), or a married daughter residing with and maintained by 
her husband (Gulf, Colorado, etc., Ry. Co. v. McGinnis, supra), or oth- 
er relatives as to whom common expérience teaches that financial dam- 
age does not follow as a necessary conséquence of the death of anoth- 
er. In the case of a widow and minor children, for whom the laws of 
ail civilized states require a husband and father to furnish financial 
support, I think that there is a presumption of financial loss, which 
supplies the lack of actual proof thereof, at any rate until it is shown 
(as it was not in this case)' that they hâve forfeited the right to such 
support. Such has been the uniform course of judicial décision, un- 
der the act in question, so far as I am aware. Gilliam v. Southern Ry. 
Co. (S. C.) 93 S. E. 865; Fogarty v. Northern Pacific Ry. Co., 85 
Wash. 90, 147 Pac. 652, E. R. A. 1916C, 803. The United States Su- 
prême Court has recently decided, in Minn. & St. Louis R. R. Co. v. 
Gotschall, 244 U. S. 66, 37 Sup. Ct. 598, 61 L. Ed. 995, that a father, 
who by the state law is entitled to the earnings of a minor son, may 
recover damages for the death of the son under the act in question, 
although there is no évidence of pecuniary loss to him. See, also, 
Tobin V. Bruce (S. D.) 162 N. W. 933. 

[17, 18] Without attempting to fix definitely the pecuniary loss suf- 
fered by the widow and children of the deceased, I hâve no hesitancy 
in finding that it is equal to or greater than the value of the lighter. 
As the statute does not require that the court which awards the dam- 
ages shall apportion them among the beneficiaries (Central Vermont 
Ry. V. White, 238 U. S. 507, 35 Sup. Ct. 865, 59 L. Ed. 1433, Ann. 
Cas. 1916B, 252; Ches. & Ohio Ry. v. Kelly, supra), I shall not at- 
tempt to do so, even if it be assumed that I hâve such a power. 

The claimant will therefore be awarded a decree for the value of 
the lighter. A permanent injunction against the claimant proceeding 
against the petitioner in the state courts of New Jersey or otherwise^ 
to recover damages for the decedent's death, will be awarded the peti- 
tioner. Costs will not be allowed either party, as each has been par- 
tially successful in thèse proceedings. 



UNITED STATES v. GRAIIAM & IRVINE et al. 

(District Court, W. D. VlrRinia. November 23, 1917.) 

No. 601. 

1. Statutes ©=188 — Construction. 

It is the gênerai rule tliat, unioss tlie context forbids, words used In 
statutes are to be construed in the sensé in whicli they are popularly 
usod. 

2. Eminent Domain @=35 — Purpose — Acquisition — Forest Reserve. 

In View of Act Aug. 1, 1888, c. 728, 25 Stat. 357 (Comp. St. 1916, §§ 
6909, 6930), declaring that In every case in which the Secretary of the 
Treasury or any other oflicer of the government has been authorized to 
procure real estate for public use he sliall be and is authorized to ac- 
quire same by condemnation, Act March 1, 1911, c. 186, 36 Stat. 961 (Comp. 
St. 1916, §§ 5174r-5187), providing for national forest réservations and 

^s>Foi otber cases see same toplc & KEÎY-NUMBEIR in ail Key-Numbered Digests & Indexes 
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declarlng in section 7 (section 5180) that the Secretary of Agriculture is 
autliorized to purchase In the nnme of the United States sueh lands as 
hâve been approved by the National Forest Réservation Commission at 
the priée or priées flxed by the commission, provided that no deed or 
other instrument of conveyance shall be accepted or approved by the 
secretary until the Législature of the state in which the land lies shall 
hâve consented to the acquisition, must be deemed to authorize the 
Secretary of Agriculture to condemn land for a forest réservation. 

3. IjMinent Domain <Is=>5 — Acquisition — Forest Iîeserve. 

The provision allowing tiie Secretarj' of Agriculture to purchase ouly 
at the priée fixed by the National Forest Réservation Commission does 
not deprive him of the power to acquire lands by condemnation, for the 
commission may as well flx the price it is willlng to pay after report by 
the commissioners of condemnation as after negotiations with Jandowners. 

4. Statutes <S=>219, 220 — Construction. 

The construction of a statute by executive offlcers of the government 
as well as the construction placed thereon by state Législature is of 
weight. 

5. Eminent Domain <S==>5 — Autiiobity of Government — Forest Réservations. 

Where the state has given its consent to the acquisition of land for 
forest réservation, the United States has constitutional authority to 
condemn land desired for such réservation in accordance with Acts 
March 1, 1911, and Aug. 1, 1888. 

6. Eminent Domain ®=3l9l(5> — I*roceeding3 — Pétition — Inabiiatt t» 

AGBEE wnil OWNERS. 

Where it was desired to acquire lands in Virginia pursuant to Act 
March 1, 1911, for a forest réservation, a pétition in condemnation pro- 
ceedings in the fédéral court, alleglng that petitioners cannot agrée on 
the price and ternis for the purchase of said lands because some of said 
persons cannot with reasonable diligence be found in the state of Vir- 
ginia, was suftieient nnder Code Va. 1904, | 1105f, subd. 4, declarlng that 
any person or compaiiy authorized to condemn lands "which cannot 
* * * because of inability to agrée upon the price or terms, or be- 
cause the owner cannot with reasonable diligence be found" in the 
state, shall institute proceediugs, etc. 

7. Eminent Domain <®=>233 — Condemnation — Authority of Commissioners. 

As objecting défendants will be entitled to jury trial if dissatisfied 
with the award of commissioners in condemnation proceedlngs, such 
commissioners, in a proceeding by the United States under Act March 1, 
1911, to acquire land for a forest réservation, may tind the fuU value 
of the land and are not restricted to the value agree<l upon between the 
government and some of the claimants, for if deemln'g the valuation too 
high the National Forest Réservation Commission may refuse to pay 
the money into court. 

8. Constitutional Law <@=»313 — Due Process op Law. 

The mère faot that the respective titles of rival claimants to land 
sougbt to be condenmed by the governinent will not be tested by jury 
trial, but by rf^ference to a spécial master, accordlng to tlie Virginia 
statute (Code 1904, § 1105f[14]), is not a déniai of due process of law. 

Condemnation proceeding by the United States against Graham & 
Irvine and others, in which J. W. Dudley and another, citizens of West 
Virginia, appeared specially, filing objections to the jurisdiction. Ob- 
jections overruled. 

E. ly. McNeilly, Sp. Asst. Atty. Gen., and Joseph H. Chitwood, Asst. 
U. S. Atty., of Roanoke, Va., for the United States. 

Sipe & Harris, of Harrisonburg, Va., and Edwin B. Jones, of Mon- 
terey, Va., for Dtidley and Grogg. 

^ __ ^___-___ — 

©=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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McDOWEL,L, District Judge. In opposition to a proceeding by the 
government to condemn land in this district, J. W. Dudley and R. C. 
Grogg, citizens of West Virginia, hâve appeared specially for the pur- 
pose and hâve filed written grounds of objection to the jurisdiction of 
the court. The nature of thèse objections is sufficiently shov^^n by what 
follows, except to explain that in the pétition it appears that there are 
rival claimants to a part of the land, and that some of the claimants, 
other than Dudley and Grogg, had agreed with the government on the 
value of the land. 

This is a condamnation proceeding instituted by the government to 
acquire title to a large tract of land in this district. Among the numer- 
ous défendants are J. W. Dudley and R. C. Grogg, who hâve filed 
sundry objections to the jurisdiction of the court. 

[1,2] 1. The first objection is based on the theory that the "Weeks 
Act" (of March 1, 1911, 36 Stats. 961, c. 186, 5 U. S. Comp. Stats. 
Ann. §§ 5174—5187) does not authorize condamnation. This conten- 
tion finds its chief support in the use of the word "purchase" in the 
statute. If we vv'cre neccssarily limited to the language of this stat- 
ute, there might be room for some doubt. It is the gênerai rule that, 
unless the context forbids, words used in statutes are to be construed 
in the sensé in which they are popularly used. However, it is to be 
noted that the words "acquirement," "acquisition," and "acquired" 
are quite frequently used in the statute, and that in the title the word 
"acquisition" is used and not the word "purchase." Again, the act 
deals with tha highly technical subject of the acquisition of title to 
land. It would therefore be expected that the word "purchase" there- 
in was used in its légal sensé, rather than in the narrow, popular sensé. 
In section 7 of the act it is provided : 

"That 110 (Iced or other instrument of conve.vance shall be aecepted * * » 
iintll the Législature of the state in whieh the land lies shall hâve consented 
to the acquisition of such land by the TJnited States. * * * " 

If only voluntary sales of lands were intended, it is difficult to see 
why instruments of conveyance other than deeds were mentioned. In 
enacting such législation it must hâve baen contemplated that many 
tracts of lands highly désirable for the purpose intended might be 
owned by infants, or by insane persons, or by persons who would try 
to exact unreasonable priées, and that in many cases conflicting claims 
of title would exist. To authorize acquirement only by voluntary sale 
was so certain to graatly interfère with the chiaf and ultimate purpose 
in view that the context would seem to afiford strong reason for de- 
clining to read the word "purchase" otherwise than in its broad légal 
signification. Moreover, in enacting the statute it seems rather clear 
that Congress had in mind the purpose of acquiring certain kinds of 
land, rather than the method of acquiring. 

Again, by the Act of August 1, 1888, c. 728, 25 Stats. 357, U. S. 
Comp. Stats. Ann. §§ 6909, 6910, 6 Fed. Stats. Ann. pp. 700-703, 
Congress had provided : 

"That in every case in which the Seoretary of the Treasury or any other 
ofiicer of the soverninent has been, or hereafter shall be, authorized to pro- 
cure real estate * * * for * * * public uses he shall be, and hereby 
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is, autliorized to acqulre the same for the United States by condemna- 
tion. * * * " 

It must be assumed that in enacting the act of 1911 Congress had in 
mind the act of 1888. Sutherland, Stat. Constr. § 333; 36 Cyc. 1146. 
In view of the act of 1888 it was quite unnecessary to use in the act 
of 1911 words expressly stating an intent to permit acquisition of lands 
by condemnation. And indeed, because of the provisions of the act 
of 1888, it seems to me impossible to hold that the act of 1911 shows 
an implied intent to repeal the act of 1888 as to lands to be acquired 
under the act of 1911. If such intent had existed, no such words as 
"acquirement" and "acquisition" would hâve been used in the act of 
1911. On the other hand, the language would hâve heen "purchase by 
voluntary sale" or words of similar import. 

[3] It is argued that the language of section 7 of the act of 1911 
négatives acquisition of land by condemnation, because the Secretary 
of Agriculture is only authorized to purchase at a price to be fixed by 
the National Forest Réservation Commission. I am unable to see why 
the commission may net as well fix the price it is willing to pay after 
a report by commissioners of condemnation, as after negotiations in 
pais with landowners. 

It is further urged that there are no provisions in the act of 1911 
specifically relating to acquisition by condemnation. This was to be 
expected, because the act of 1888 provides in efifect a complète pro- 
cédure for condemnation. 

In U. S. V. Beaty (D. C.) 198 Fed. 284, 286, the trial court passed 
upon this same question in construing the Act of March 3, 1911, c. 
209, 36 Stats. 1037, 1049, and its ruHng that the word "purchase" there 
used included condemnation was affirmed. See Beatty v. U. S-, 203 
Fed. 620, 621, 122 C. C. A. 16. See, also, U. S. v. Whipple, 191 Fed. 
945,946,947, 112 C. C. A. 357. 

[4] If there remains grave doubt as to the proper construction of 
the act of 1911, the construction put on it, in a great number of in- 
stances, by the executive officers of the government charged with its 
exécution, including the Attorney General, showing the statute to hâve 
been construed as authorizing condemnation proceedings, is of con- 
sidérable weight. Also of some weight is the language of the Virginia 
Act of March 22, 1916, Acts 1916, p. 793, giving consent to "the 
acquisition by the United States, by direct purchase from the owner 
or owners, by condemnation, or otherwise, of any land in the state 
for the purpose of forest conservation and préservation of natural 
resources." 

On the whole, construing as we should the act of 1911 in connection 
with the act of 1888, it seems to me that the former must be read as 
contemplating and intending the acquisition of forested watershed 
lands by condemnation. 

[5] 2. The contention of want of constitutional authority in the 
fédéral government to acquire land by condemnation under the acts of 
1911 and 1888 seems to me to raise a question that has been too long 
and too thoroughly settled to justify discussion. 

That the consent of the state of Virginia to the proposed acquisition 
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nas been given is shown by Acts 1901-02, p. 565; Acts 1912, p. 563; 
and Acts 1916, p. 793. 

[6] 3. I am not absolutely satisfied that the Législature of Virginia 
intended that an unsuccessful effort to agrée upon the price to be paid 
should be a jurisdictional prerequisite to a condemnation proceeding, 
and still less satisfied that the right of the fédéral government to main- 
tain a proceeding to condeinn land in its own courts was intended by 
the fédéral act of 1888 to be dépendent on such requirements of the 
State laws. Hovvever, waiving both thèse questions, the pétition al- 
lèges that Dudley and Grogg are résidents of Parkersburg, W. Va. In 
their "objections" thèse défendants allège that they are citizens and 
résidents of West Virginia. In the pétition it is alleged : 

'•Petltioiiers cannot agi-fie on the priœ and terins for the purchase of sald 
lands, by reason of some one or more of the foUowing facts, * * * re- 
six'ctlug sorae of the persnns * * * claimlng * * * such lands: Be- 
cause * « * some of said persons cannot wlth reasouable diligence be 
found in the state of Virginia." 

The pétition sets out the names of ail of the défendants with whom 
an agreement as to price had been made. It seems therefore to be 
fairly implied, either that no agreement could be reached with Dudley 
and Grogg, or that no agreement has been attempted with them as 
they could not with reasonable diligence be found in the state of Vir- 
ginia. Section 1105f, subd. 4, reads, in part: 

"Any Company * » * aiithorized * * * to condemn lands * • • 
which cannot * * * because of * * * inabillty to agrée upon price 
or terms, or because the owiier caïuiot, wlth reasonaDle diligence, be found 
in this state, » » * shall," etc. 

[7] 4. I am wholly unable to see force in the contention that the 
commissioners appointed in this proceeding to ascertain the value of the 
land, etc., are necessarily restricted to the value agreed upon between 
the government and some of the claimants. I can see that the Forest 
Réservation Commission may refuse to pay the money into court if 
the condemnation commissioners fix too high a valuation ; but nothing 
on the face of the pétition and nothing in the law forbids the con- 
demnation commissioners to report the full value of the land and the 
full damage donc by taking it. And, moreover, by force of Beatty 
V. U. S., 203 Fed. 620, 122 C. C. A. 16, thèse objecting défendants will 
be allowed a common-law jury trial of the question of the value of the 
land, etc., if they are not satisfied with the award of the commissioners. 

[8] 5. It is contended that the proceeding hère is a déniai of due 
process of law, because, following section 1105f(14), Code of Va. 
1904, the claims of the rival claimants to the land will he referred to 
a spécial master for a report as to the proper distribution of the fund 
to be paid into court by the government, and no jury trial will be 
had. If Dudley and Grogg were the only claimants of the land 
in suit, the right of the government to maintain this proceeding is, 
to my mind, too clear to justify discussion. The fact that some 
other claimants hâve agreed with the government agents as to the value 
of the land cannot possihly, as I see it, destroy the right of the gov- 
ernment to maintain this proceeding. The fédéral Constitution merely 
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préserves the right of trial by jury. My own opinion as to a right of 
trial by common-law jury in a condemnation case in a fédéral court 
of this State is expressed in U. S. v. Beaty (D. C.) 198 Fed. 284. By 
force, and only by force, of the opinion of the Circuit Court of Ap- 
peals of this circuit in Beaty v. U. S., supra, do I concède a right 
to a jury trial of the question of damages. But that opinion does not 
require more, and I can and must follow the weighty authorities cited 
in (D. C.) 198 Fed. at page 288. In addition to which, see Postal Co. 
V. Southern R. Co. (Simonton, C. C.) 122 Fed. 156; Great Falls Co. 
V. Garland (Morris, C. C.) 25 Fed. 524; 15 Cyc. 872, 873, and notes; 
Nichol, Em. Dom. §§ 301, 302. 

I must hold that the objections to the jurisdiction of the court are 
without merit. 



In re PRUDEXTrAL OUTFITÏING CO. OP DELAWARE, Ine. 

In re CORN KXCIIANCJE BANK. 

(District Court, S. D. New York. May 12, 1918.) 

1. Bankrtiptcy i®=»269 — Sales — Vacatio.\ — Right ro Oppose. 

Where a sale of the bankrupt's assets under a reorganization plan had 
been approved, and the receiver disphareed, the recelver bas no staridnij; 
to reslst u motion by a nonassentlng créditer to set aslde the sale; but 
where the bldder and reorsanlzed corporation were served wlth the ordei' 
and made parties, the attorney for the receiver, who opposed the vaca- 
tion of (lie sale, may be treated as represeutlng sucli parties, though, 
strictly speaking, they allowed the matter to go by default. 
a. Bankbuptoy ©=3252 — Reorhanization Plan — Sale of Assets. 

A court of bankruptcy under no circumstances can conipel creditors to 
accept an aliquot interest In the assets of the bankrupt under the guise ol 
a sale, for the purpose of Bankruptcy Act July 1, 1898, c. 541, 30 Stat. 
544, is to equitably dlstrlbute the property of the bankrupt; hence a reor- 
ganlzatlon plan, provldlng for the sale of a bankrupt's property and Its 
transfer to a corporation to be formed, and for the delivery to creditors 
of preferred stock of the new corporation to the amount o£ their claims, 
is invalld, and may be set aside. 

3. Bankbuptoy <s=252 — Sale op Assets — Rights of Creditors. 

Where a reorganizatlon plan, provldlng for the sale of the property 
of a bankrupt corporation and Its transfer to a corporation thereafter to 
be organized, whlch .should receive the assets of the bankrupt Com- 
pany and issue its ov»'n stock to creditors for the amount of their claim.s, 
was attacked by a créditer, he cannot compel the reorganlzed corporation 
to pay hlm hls pro rata share of the assets. 

4. Bakkbuptcy ®=262(1) — Corpoeations — Reorganizatlon — Sale. 

ïhe conveutlonal form of reorganizatlon of a corporation, in which 
tlie court of bankruptcy may fix an upset price for the sale of corpoi-atcï 
assets, sufflciently protects dlssenting creditors, and that mode is the 
proper one to follow, where a sale of the assets of a bankrupt corpora- 
tion, which were transferred to a reorganlzed corporation, which in turn 
lasued its own stock to creditors for the amount of their claims, was 
attacked. 

In Bankruptcy. In the matter of the bankruptcy of the Prudential 
Outfitting Company of Delaware, Incorporated. On motion by the 

^s>Foi other cases see same toplo & KEY-NUMBER In ail Key-Numberea Dlgests & Indexes 
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Corn Exchange Bank to set aside a sale by the référée. Motion 
granted. 

Thls is a motion to set aside a salo made by a référée in bankmptcy and 
conflrmed by the référée in the above-entitled case. The application is made 
by a créditer of the banknipt under circunistances herein set forth: 

The banknipt, a commercial corporation, was adjndicated on December 11, 
1917, and in the sanie month a committee of three creditors was organized to 
form a plan of reorganization. Some tlme aboiit the middle of December the 
président and vice président of the banl-c;ru])t attended a meeting of the 
creditors' committee and agreed npon a reorganization which should proceed 
as foUows: One Samuel Goldberg, acting for the creditors, was to make an 
offer to the recelver of the bankrupt, which was to be submitted upon notice 
to ail the creditors, and if accepted by them and by the référée was to be 
Ihe basis of the sale. The bid was in substance as follows: That the bldder 
should take ail the stock of some 20 stores owned by the bankrupt, togethcr 
with the good will and right to use their trade-name ; should pay ail the 
costs of the administration as niight be agreed, or as niight be allowed by 
the court; should pay ail the prlority claims in such araount as might be 
agreed or tixed ; and should agrée to pay to the gênerai creditors 100 cents 
on the dollar for the amount of their respective claims, by delivering to 
them preferred shares of stock in a new corporation, which the bidder agreed 
to Incorporate nnder the laws of the state of Delaware, with a capital stock 
of -$1,000,000. The bidder furthermore agreed to transfer to the new corpora- 
tion ail the assets obtained from the receiver. 

A creditors' meeting was hcld on the 7th day of January, 1018, before the 
refej'ee, at which there attended a very large nvimber. Prier notice of this 
meeting had been issued in nsual form to ail cre<iitors, stating the substance 
of the bid and requiring them to show cause why the bid should not be 
accepted and the property sold in accordance therewith. .-Vn appraisal had 
also been made, showing assets amounting to about $62,000, including mer- 
chandise cosling .$4J),000, and accounts of the face value of ^l.'ÎO.OOO. The 
total indebtedness was about ijî.^OO.OOO. >fo one objeeted ; the sale was con- 
iirmed by the référée ; the i)roperty was delivered to the bidder, and by 
hlm to the corporation, which distrlbuted the preferred stock among the 
creditors. 

l'he petitioner, a creditor of the company, did not receive a copy of the 
notice mailed to ail creditors, and at Uie end of .Tanuary for the first time 
learned of the transaction. On Mardi 28th it received its share of the stock 
from the bidder, whlc:h it at once returned. It commenced the proceeding by 
an order to show cause on the 28th of March. Meanwhile the corporation 
had commenced to do business and had incurred liabilities. It had, nioreover, 
paid the administration e.xpeuses and priority claims, amounting to sonio 
$8,.'50O. 

The petitioner insists that the sale was without the .iurisdiction of the 
bankmptcy court, and therefore void. It prays as relief that the sale bo 
set aside, and that it should hâve a lien upon the assets to the extent of its 
pro rata daim as a creditor, and that the reorganiKed corporation should pay 
that pro rata daim out of the assets atterapted to be transferred. 

Albert Falck, of New York City, for petitioner. 
Robert P. Levis and Max E. Sanders, both of New York City, for 
receiver. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1j I cannot see what standing the receiver has in this pro- 
ceeding. He is discharged, and I cannot recognize him as having any 
interest in the proceedings. An affidavit is presented on behalf of the 
bidder through another attorney, and although the property has been 
transferred to the reorganized corporation he may perhaps be said 
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to have an interest. However, both the bidder and the reorganized 
corporation were served with the order and are parties hereto, and I 
shall accept the attorney for the receiver as representing them for the 
purposes of the contest, though, strictly speaking, they appear to have 
allowed the matter to go by default. 

[2] The case présents a question for which there is, so far as I can 
learn, no basis in the past précédents of this or any other court. Pass- 
ing for the moment the matter of compositions, it should be enough to 
say that a bankruptcy court under no circumstances will, or indeed 
can, compel creditors to accept an ahquot interest in the assets of the 
bankrupt under the guise of a sale. It is quite true that Judge Hoh 
did not put his décision in the composition of In re Woodend & Co. 
(D. C.) 133 Fed. 593, upon this ground, yet in Re J. B. & J. M. Cor- 
neU (D. C.) 186 Fed. 859, he refused to confirm a bid upon a sale which 
required creditors to accept a percentage of their claims, payable in the 
future — a much less drastic provision. Certainly nothing can be 
drawn to the comfort of the respondents from thèse two décisions. 
On the other hand, Judge J. B. McPherson in Re Northampton Port- 
land Cément Co. (D. C.) 185 Fed. 542, refused to approve a "plan of 
reorganization" having this feature and^because of it. Just how the 
matter was presented does not appear, nor that he might not have 
held other views upon composition. 

Upon principle the question is clear. Bankruptcy does not change 
the character of the creditors' claims, which are measured by, and col- 
lectible in, money. It does insure equality of distribution and modify 
the creditors' remédies, but there is no shadow of warrant for the idea 
that an interest in property may be forcibly imposed upon them in 
place of money. They have the right, as they had before, to have 
those assets converted into money, collectively instead of separately, 
and nothing can invade or impair that right, unless it be by statute. It 
may be true that in the past, under the guise of sales, this court bas 
compelled creditors to take def erred payments, though I think no con- 
tentions cases have got into the books upon that subject, except In re 
J. B. & J. M. Cornell, supra, which décides against the power. Non- 
contentious orders are by no means to be taken as safe précédents in 
such matters. That is, however, not this case, and it must await proper 
présentation to détermine whether upon a public or private sale in 
bankruptcy this court bas power to qompel creditors to take future 
obligations instead of cash. Hère the claims are not measured in mon- 
ey, présent or future, for ail récalcitrant creditors were forced to be- 
come stockholders in an enterprise over which they might individually 
have not the least power, and which they might wholly disapprove. 

[3] The petitioner asks as part of its relief that the reorganized 
corporation be compelled to pay to the petitioner his pro rata share of 
the assets. Nothing of the sort is possible. 

[4] The conventional form of reorganization does justice to dis- 
sentient creditors, and ail efiforts to avoid or évade it are illégal. Un- 
der it a new corporation is formed by those creditors who wish to 
join the plan, and who assign their claims to it or to their commit- 
tee. This corporation or committee may then make a cash bid, which 
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it may in part pay by allowing a proportionate crédit upon the assignée! 
claims. The dissenting creditors must be paid in cash their own pro- 
portion of the bid, which is their inviolate right. They are protected 
by the power of the court to fix an iipset priée, aided in the case of 
bankruptcy by the statute itself. Any admissible plasticity of reor- 
ganization lies in the court's power over that feature of the proceed- 
ings. In the case at bar the new corporation need not at once turn 
over the assets to the receiver, but the f ollowing course may be adopt- 
ed: An order may be entered, setting aside the sale as void and di- 
recting the new corporation to file an account with the proper référée 
of the property received by it, together with the proper charges and 
crédits to the date thereof. After the référée has stated this account, 
he will cause an appraisal to be made of ail the property taken on the 
basis of the account as stated. He will then advertise the property for 
sale at auction, and if the new corporation makes a bid it will be al- 
lowed crédit for that proportion of the bid for which it holds assigned 
claims. The balance it must pay to the receiver, for distribution among 
those creditors whose claims it does not hold by assignment. If the 
amount of the bid does not equal the proper percentage of the apprais- 
al, the court may still, if it please, conflrm the sale under the statute. 
If another bidder secures the property, the new corporation must de- 
liver to him, and the considération will be distributed in due course. 
An order will be entered in accordance with the foregoing. 



CALDER & RIOHMOND v. B. W. ROSENÏHAL & CO. 
(District Court, S. D. Georgia, E. D. May 6, 1918.) 

COUETS ©=>.'')] 5 FEDERAL COURTS — JUItlSDICTION. 

Under Judiclal Code (Act Marcli 3, 1911, c. 231) § 50, 36 Stat. 1101 
(Comp. St. 1916, § 1032), dei-laring tliat wliere one or more of the de- 
fendants sued are neitlier inhabitants of nor found witliin the district 
in whieli suit Is brought, and do not voluntarily appear, the court may 
entertain jurisdiction, and proceed to a trial and adjudication of the suit 
betwoen the parties who are pi-operly before it, but the judgment or de- 
cree rendered shall not eonclvide or préjudice other partie.s not regularly 
served, nor voluntarily appearlng, and that nonjoinder of parties who are 
not inliabitants of nor found withln the district shall not constitute matter 
of abatoment or objection, and in vlew of Civ. Code Ga. 1910, § 3167, pro- 
viding for judgments against a firm on service of process on one partner, 
and section 5596, declaring that tJie liolder of a written obligation signed 
by two or more persons may proceed against the survivors in case of tlio 
death of one, the District Court for the Southern District of Georgia has 
jurisdiction of a suit for breach of a partnership contract, though only 
one of the partners resided wlthin the district and was served. 

At Law. Action by Albert L. Calder and H. Anson Richmond, 
copartners doing business as Calder & Richmond, against E. W. Ros- 
enthal and E. B. Hackburn, composing the firm of E. W. Rosenthal 
& Co. The first-named défendant, who alone was served, ap- 
peared and moved to dismiss on the ground of want of jurisdiction. 
Motion denied. 

iS=>For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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Osborne, Lawrence & Abrahams, of Savannah, Ga., for plaintiffs. 
Garrard & Gazan and O'Byrne, Hartridge & Wright, ail of Savan- 
nah, Ga., for défendants. 

BEVERLY D. EVANS, District Judge. The action is by Albert 
E. Calder and H. Anson Richmond, copartners using the firm name of 
Calder & Richmond, against E. VV. Rosenthal, a résident of the East- 
ern division of the Southern District of Georgia, and E. B. Hackburn, 
a résident of North Carolina, composing the firm of E. W. Rosenthal 
& Co., for an alleged breach of a written obligation signed by E. W. 
Rosenthal & Co. There was sei-vice on E. W. Rosenthal, who made 
a spécial appearance for the purpose of moving to dismiss the suit, 
on the ground that the pétition discloses that the District Court of 
the Southern District of Georgia has no jurisdiction, since it appears 
on the face of the pétition that one of the défendants does not réside 
in the state of Georgia, and that such nonresident défendant is an in- 
dispensable party. A demurrer to the same effect was also filed by the 
résident défendant. The case is before me for décision on the ques- 
tion of jurisdiction. 

By the eleventh section of the Judiciary Act of 1789 (1 Stat. 78) no 
civil suit can be brought in a court of the United States against an 
inhabitant of the United States, by any original process, in any other 
district than that whereof he is an inhabitant, or in which he shall be 
found at the time of serving the writ. "If there are several co- 
plaintiffs," says Mr. Justice Field, "the intention of the act is that each 
plaintilï must be compétent to sue, and, if there are several codefend- 
ants, each défendant must be liable to be sued, or the jurisdiction can- 
not be entertained." Coal Company v. Blatchford, 11 Wall. 172, 20 L. 
Ed. 179. See, also, Smith v. Lyon, 133 U. S. 315, 10 Sup. Ct. 303, 33 
L. Ed. 635. 

By the act of 1839, the first section of which appears in substantial 
form as section 50 of the Judicial Code, where one or more of the 
défendants sued are citizens of the state, and are joined with others 
who are citizens of other states, and who do not voluntarily appear, the 
plaintiff has a right to prosecute his suit to judgment against those 
who are served with process, but such judgment will not préjudice 
other parties not served with process, or who do not voluntarily ap- 
pear. The plaintifï may sue in the United States court any part of 
the défendants, although others who are jointly bound by the con- 
tract are citizens of other states, and who will not be prejudiced by the 
procédure. Clearwater v. Meredith et al, 21 How. 489, 16 L. Ed. 201. 
In that case four persons made a contract with a citizen of Ohio, 
three of whom were résidents and citizens of Indiana, and the fourth 
resided in another state, and it was held that an action on the contract 
was maintainable in the United States court of Indiana without the 
joinder of the nonresident contractor. 

In Smith et al. v. Consumer s' Cotton Oil Company et al., 86 Fed. 
359, 30 C. C. A. 103, a case decided by the Circuit Court of Appeals 
of the Fifth Circuit, two corporations of the state of Illinois brought 
a suit against "Ralph P. Smith, Edward A. Teden, and David D. Pe- 
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den, Sr., late copartners doing business under the firm name and style 
of Smith, Peden & Co., at the cities of Houston and Waco, in the state 
of Texas," ail of whom were alleged to be citizens of Texas. The 
défendant Ralph P. Smith, though not served with process, voluntarily 
appeared and answered by a plea to the jurisdiction of the court, to the 
effect that he was a necessary party, and that he was at the time of 
the bringing of the suit a citizen of the state of Illinois, of which 
state the plaintiiïs were citizens. The trial court allowed the plaintiffs 
to amend their pétition, so as to make only the Pedens, citizens of 
Texas, défendants to the suit, and, on Smith's plea to the jurisdiction, 
to dismiss him from the suit without préjudice. On appeal it was held 
that the action of the court was fully authorized by the act of Febru- 
ary 28, 1839 (Rev. Statutes, § 737), which is in substance section 50 of 
the Judicial Code. 

Prior to the act of 1839 it was held by the Suprême Court of the 
United States that a suit against copartners on a partnership obliga- 
tion, brought in a state where by the law of that state partners were 
bound severally as well as jointly, was maintainable against résident 
partners, without joinder of a nonresident partner as a défendant. 
Breedlove & Johnson v. Nicolet et al., 7 Pet. 413, 8 L. Ed. 731. In the 
course of the opinion Chief Justice Marshall observed : 

"On the princlples of the civil law (the suit belng In Loulslana where tlie 
civil law prevails) it woultl seem, that the défendants may be required to ac- 
connt for not joining the thlrd promlsor, » * « ^^j jqj joining two of 
them." 

In Georgia the holder of a written obligation signed by two or more 
persons may proceed against the survivors in case of the death of 
one of them. Civil Code, .§ 5596. A Georgia statute also provides that 
judgments may be entered up and exécution issued against a firm, and 
service of process on one partner, with a return of non est inventus 
as to the others, shall authorize a judgment against the firm binding 
ail the firm assets and the individual property of the one served. 
Civil Code, § 3167. In England, by the common law, if suit be brought 
upon a joint contract, if both parties are alive and within the realm, 
they must both be sued, and a judgment cannot be rendered against 
one, until the other is prosecuted to outlawry ; but the rule bas been 
changed by statute in this state. Raney v. McRae, 14 Ga. 589, 60 
Am. Dec. 660. 

Following the précédents above adverted to, I think that the court 
may entertain jurisdiction, and proceed to the trial and adjudication 
of the suit between the plaintiffs and the résident défendant, without 
préjudice to the nonresident défendant. Perhaps it might be more 
formai to allège that no judgment is prayed against the nonresident. 

Let an order be taken conformably to the views herein expressed. 
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FIRST NAÏ. BANK OF SPARTANBUEG, S. C, et al. v. DOUGAN et al. 

(District Court, S. D. Georgia, E. D. April 16, 1918.) 

No. 20. 

1. Tbusts <S=>147(2) — Estatb or Cestui Que Trust — Poweb to Teansfer. 

A testatrlx beaiipathed property to her daughter, "in trust for herself 
and her children, born and to be born." Held that, while the trust was 
executory during the life of the daughter, she and her llving children 
were vested wlth an équitable interest in the property, which, although 
the amount was contingent on the blrth of other children, they could as- 
slgn or pledge, subject to the contingeney. 

2. Tkïsts ®=»151(1) — RiGHTS and Remédies of Cbeditobs of Cbsttii Que 

Trust. 

An absolute équitable estate in property held in trust is chargeable 
wlth the debts of the owner, and may be subjected in équitable proceed- 
ings and sold to pay a debt, and it is no objection that the quantum of 
the interest is to some extent dépendent on a contingeney. 

In Equity. Suit by the First National Bank of Spartanburg, S. C, 
the Merchants' & Farmers' Bank of Spartanburg, the Bank of Spar- 
tanburg, and the First National Bank of Spartanburg, S. C, as trustée, 
against Mrs. Ehzabeth A. Dougan, P. M. Dougan, Arthur Dougan, 
Alfred M. Dougan, Elsie M. Dougan, Alice E. Dougan, Mrs. Elizabeth 
A. Dougan, trustée under the will of Elizabeth H. Mills, and the South- 
western Railroad Company. Decree for complainants. 

Lyles & Daniel, of Spartanburg, S. C, and Hitch & Denmark and 
Edwards & Lester, ail of Savannah, Ga., f or plaintiffs. 
Wilson & Rogers, of Savannah, Ga., for défendants. 

BEVERLY D. EVANS, District Judge. This is an action by credi- 
tors of cestuis que trust to subject to the payment of complainants' 
debts the équitable interests of the cestuis in certain railroad stock hy- 
pothecated to secure their debts. The facts are not in dispute, and the 
case is submitted to me for final decree on the bill and answer, 

By the will of Mrs. Elizabeth H. Mills there was devised : 

"To Mrs. Elizabeh A. Dougan, wife of P. M. Dougan, of Savannah, in 
trust for herself and her children, born and to be born, for their sole and 
separate use, share and share alike, the sum of forty-flve thousand ($45,000.00) 
dollars, child or children of a deceased child to represent parent." 

The estate so created by the will now consista whoUy or in large 
part of 260 shares of the capital stock of the Southwestern Railroad 
Company. 

There were born to Mr. and Mrs. Dougan eight children, seven of 
whom, to wit, Arthur, Alfred, Elsie, Alice, Margaret, Frederick, and 
Mary, are in life. A son Paul died at the âge of 13 and his interest wss 
inherited by his father P. M. Dougan, and his surviving brothers and 
sisters. At the time of the liling of the bill (1915) Mrs. Dougan was 
60 years of âge, and her youngest child was between 19 and 20 years 
of âge. 

<g=3For other cases see same topio &. KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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On August 30, 1911, Mrs. Elizabeth Dougan, her husband,_ P. M. 
Doiigan, and her four children, Arthur, Alfred, Elsie, and Alice, ex- 
ecvited three notes, respectively, to the First National Bank of Spar- 
tanburg, S. C, the Merchants' & Farmers' Bank of Spartanburg, and 
the Bank of Spartanburg, wherein they promised to pay the several 
banks the respective principal sums of $5,537.57, $4,570.83, and $3,- 
801.60. To secure thèse sums they deposited with the first-named 
bank certificates of stock for 260 shares issued by the Southwestern 
Railroad Company to "Elizabeth A. Dougan, trustée for herself and 
children under item 4, section 14, will of Elizabeth H. Mills," under a 
written contract that the bank holding the certificates shall hold them 
in trust for the three banks as a pledge and collatéral for the payment 
of ail the notes. The notes are past due, and, after crediting certain 
payments, there remains stated amounts unpaid. 

The défendants do not contest the complainants' right to hâve judg- 
ment for their respective debts as described, but deny that the équita- 
ble interests of the cestuis que trust, wlio signed the notes, can be 
sold, so as to pay the judgment, before the trust becomes an executed 
one. 

This item of the will of Mrs. Elizabeth H. Mills bas been construed 
by the Suprême Court of Georgia as creating an executory trust, which 
will become executed only upon the death of Mrs. Elizabeth A. Dou- 
gan. In re Dougan, 139 Ga. 351, 17 S. E. 158. 48 L. R. A. (N. S.) 868, 
Ann. Cas. 1914B, 868. That ruling was made on the application of 
some of the cestuis to hâve a division of the trust estate, on the theory 
that under the facts Mrs. Dougan was incapable of bearing other chil- 
dren. The court adopted the common-law rule, that the possibility of 
issue is commensurate with life. The décision goes no further than to 
hold that so long as the trust is executory there can be no division in 
kind, awarding full title and possession in severalty to the respective 
cestuis que trust. 

[1] The first question to be considered is the power of five of the 
cestuis to pledge, either by delivery of the pledge or by contract, their 
interest in the trust estate, because of -the uncertainty of such interest, 
due to the possibility of that interest being reduced by the birth of 
future children. Chancellor Kent lays it down: 

"That ail contingent and e.\ecutory interests are assignable In equity, and 
will be enforced, if made for a valuable considération ; and it Is settled that 
ail contingent estâtes of iaheritance, as well as sprlnging and executory 
uses and posslbillties eoupled with an interest, where tlie persou to take is 
certain, are transmissible by descent, and are devisabie and assignable." 4 
Kent, 261. 

The Suprême Court of Georgia quoted this language as being a true 
statement of the law. Dugas v. Lawrence, 19 Ga. 557. There can be 
no doubt that Mrs. Dougan and her children are vested with an équi- 
table title to the stock, though the quantum of interest of each is con- 
tingent upon the number of children to be born in the future. Mrs. 
Dougan and each of her children bave a vested équitable interest in the 
subject-matter of the trust. Croxall v. Shererd, 5 Wall. 268, 18 L. Ed. 
572. A cestui que trust having a vested équitable interest, though con- 
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tingerit, may convey it subject to the contingency. Whipple v. Fair- 
child, 139 Mass. 262, 30 N. E. 89. So we conclude that the çestuis had 
an assignable interest in the stock which they assigned to complainants 
as security for loans. 

Mr. Perry, in volume 2 of his work on Trusts and Trustées, at sec- 
tion 815 (a), asserts that: 

"In the absence of spécial clrciimstanees, the creditors of the cestui ean 
attach the bénéficiai interest in the hands of the trustée, as rents, profits, etc., 
payable to the cestui." 

The équitable remedy of appropriating rents and issues arising f rom 
the trust property to a créditer of the cestui vvas applied in Wingfield 
V. Rhea, 73 Ga. 477. In that case the trust was to a married woman 
for life, with remainder over to her children, and an équitable action 
was sustained, having for its purpose the payment of a judgment 
against the life tenant out of the income of the trust property during 
her life. There is a prayer in the présent bill for impounding the in- 
come pendente lite, and an interlocutory order was made enjoining 
the cestuis from alienating or incumbering their interest in the stock 
certificates, and requiring the trustée to deposit into the registry of the 
court so much of the dividends collected on the stock as represented the 
debtor cestuis' interest, to await final decree. 

[2] The incidents of a légal title attach to an absolute équitable in- 
terest to such an extent as to permit aliénation, and such interest may 
be taken for the payment of the debts of the owner. 1 Perry on Trusts 
and Trustées, § 386 (a). If an équitable estate be chargeable with the 
debts of the owner, it follows that such estate may be sold to discharge 
the debt. It is true that an exécution issuing on a judgment is nofc 
leviable on an équitable estate ; but it is also true that the corpus of an 
équitable estate may be subjected in équitable proceedings, and sold 
to pay the debt of the owner of the équitable estate. 

If the équitable title be a vested interest, it is no objection to a sale 
of the corpus that the quantum of the estate be to some extent dépend- 
ent on a contingency. At law a vested estate in remainder, subject 
to be divested by the death of the remainderman before the life ten- 
ant's death, is subject to levy and sale. Lufburrow v. Koch, 75 Ga. 
448. In the présent case there is no doubt that the cestuis take a vest- 
ed interest. The possibility of an after-born child lessening the quan- 
tum of interest of each beneficiary does not couvert the cestui's estate 
into a bare contingency. I conclude that the corpus of the estate of 
the debtor cestuis in the railroad stock should be sold to pay the debts 
for which their interest in the stock was pledged. I find that interest 
to be as stated in the bill. 

Accordingly direction is given that a decree be entered, awarding 
judgment for the complainants in the amounts stated in the bill, and 
that commissioners be appointed for the sale of défendants' interest 
in the shares of stock, subject to confirmation by the court. The net 
dividends in the registry of the court will be appHed to the payment of 
the judgment. 
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PENNSÏLVANIA R. CO. v. BROWN et al. 

(Circuit Court of Appeals, Third Circuit. April 1, 1918.) 

Nos. 2319, 2320. 

1. Appeal and Error <S=î1022(1)— Review — Findings. 

A fiiiding of fact by the ma.ster, approved by the trial court, will not 
be disturbed on appeal, unless it appears froin the évidence tliat Ixith tlie 
master aud the court had made a clear mlstake. 

2. Oanals (S=21 — BoxDS — Acquisition — Violation of Contract. 

lu a suit between bondholders of a canal coiapany and a railroad Com- 
pany, which eontrolled the canal company and liad agreed to purchase un- 
paid iTiterest coui'ons dctached from the bonds of the canal company, évi- 
dence hcUl insuflicient to show tliat the railroad received bonds of the 
canal company in exchange for moneys it advanced to pay interest cou- 
pons, which it was bound to purchase on default. 

3. .luDOiiEST <2=>7."C — CoNCLUsiVENESS — Matt-ees Concluded. 

A docree findlng a railroad company llable for the failure of a canal 
company, which it eontrolled, to make sinking fund appropriations as 
requh-ed by a mortgage given to secure bonds, and which ordered the 
railroad company to make payments to the sinkiug fund, was not a conclu- 
slve ad.iudication as to the distribution of sucli fund, and that question 
mlght lie -raised in subséquent proceedings, for the sinkiug fund was not 
tlieii in existence. 

4. MoKT(iA(iEs <S=399 — Construction — Pubposes for Which Made. 

A mortgage should be construed, not arbitrarily by its terms, but with 
référence to the purposes for which it was made and the objects intended 
to Ik) aehie\'ed in its opération. 

5. CaNALS ®::=321 — MOKTGAGES — CONSTRUCTION. 

ïhe l'ennsylvania Railroad Company purchased a System of eanals 
from the state, which for a nuniber of years it operated directly, and then 
organiïîed the l'ennsylvania Canal Company, to which it transferred the 
property, takiug practically ail of its stock in payment. Thereafter it 
eontrolled the caual company through such stock ownership. On its or- 
ganization, the canal company made an issue of bonds secured by mort- 
gage, to which contract the railroad company became a party by agree- 
meut to purchase interest coupons on their maturity in case of default by 
the canal company. ïhe mortgage also requlred the canal company to 
provide out of its net earnings, if sufflcient for tliat purpose, a sinking 
fund of .$20,000 per annum, but, if not suflicient therefor, then such sum as 
should be equal to the net earnings, for the payment of the principal of 
the bonds secured. Other provisions of the contract provided that, on de- 
fault in payment of principal or interest, the tjustee mlght enter and take 
possession of the property of the canal company, and appropriate the net 
income to payment in full, first, of the interest, and, second, the princi- 
pal. Held that, as the railroad company induced holders of underlying 
securlties, which were lirst liens on the property, to take bonds secured by 
the mortgage, and as the principal and interest mlght well exceed the 
amount to be realized from the sinking fund, the principal of the bonds 
is payable out of the sinking fund in priority to interest coupons. 

6. Equity <S=5394 — Master — Fees. 

A master's fee of ,'t;20,000 is excessive by at least $10,000, where the 
service rendered was found in a few brief meetings, held at iiitervals 
during a period of less than three months, and in the préparation of two 
reports, which, while thorough, could not hâve been dlfficult, and could 
not hâve occupied more than two months, had the master donc nothlng 
else. 



^=»For other cases see same toplc & KBY-NUMBBR in aU Key-Numbered Digests & Indexes 
250 F.— 33 
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7. Attobnet and Client ©=5l41 — Counsei. Fées — Ai.lowance. 

An award pf $200,000 in favor of attorneys for holders of the bonds of 
a canal company, who recovered from a railroad company, which con- 
trolled the latter, ncarly $2,000,000, held excessive. 

8. Attorney and Client ©=3155 — Cotjnsel Fées — Allowanoe. 

Wliere the gênerai bondholders of a canal company, wlileh was con- 
trolled by a railroad company, recovered against latter and compelled it 
to pay a snm of nearly $2,000,000 for distrlbation among the bondholders, 
the proceeding must be deemed adverse as to the railroad company, though 
it held some bonds of the canal company, and. In allowing attoraey's fées, 
nothing should be charged against the bonds held by the railroad company, 
for otherwise the principle that counsel fées are not recoverable from 
the adverse party to the cause mlght be violated. 

Cross-Appeals from the District Court of the United States for the 
Eastern District of Pennsylvania; Oliver B. Dickinson, Judge. 

Suit by Alice Frances Brown and others against the Penn?ylvania 
Railroad Company and others, From the decree (244 ^Fed. 980), com- 
plainants appeal, as does the named défendant. Reversed, with di- 
rections. 

Thomas Raeburn White and John Cadwalader, Jr., both of Phila- 
delphia, Pa., for plaintiffs. 

John Hampton Barnes and Francis I. Gowen, both of -Philadelphia, 
Pa., and Charles Evans Hughes, of New York City, for défendant 
railroad company. 

Before BUFFINGTON, McPHERSON, and WOOELEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The questions in thèse cross-appeals 
arose on the distribution of a fund vi'hich was paid under a decree of 
the District Court (229 Fed. 444), affirmed by this court (235 Fed. 
669, 149 C. C. A. 89), holding the Pennsylvania Railroad Company 
Hable for the sinking fund of the General Mortgage of the Pennsyl- 
vania Canal Company. 

The trustée of the mortgage filed a pétition showing that the railroad 
company had paid him $1,923,408.16 — the principal and interest of 
the amount decreed— and praying instructions as to its distribution. 
The court referred the matter to a master. The master's findings are 
substantially as follows: 

(1) That there are $1,948,000 bonds outstanding, and $2,590,354.03 
unpaid interest coupons outstanding and held exclusively by the 
Pennsylvania Railroad Company, including coupons detached and 
purchased and coupons still attached to bonds it owns ; 

(2) That the fund should be applied to payment of the principal 
of the bonds in préférence to payment of interest coupons; 

(3) That of the total number of bonds outstanding, the Pennsyl- 
vania Railroad Company validly owns 384, the principal of which, 
like that of bonds otherwise held, is payable out of the fund before 
interest ; 

(4) That no compensation shall be allowed the Committee of bond- 
holders for its services in prosecuting this litigation, but that the sum 

<g=>For other cases see same toplc & KBY-NUMBER iii ail Key-Numbered Digests & Indoxes 
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of $3,406.87 be allowed for its expansés, and the sum of $250,000, 
be allowed plaintiff's counsel as fee for prosecuting the litigation and 
raising the f und ; and 

(S) That ail bonds participating in the fund (including those held 
by the railroad Company) shall contribute ratably to the payment of 
thèse allowances. 

On exceptions by both parties, the court affirmed ail the master's 
findings except the allowance for counsel fées, which it reduced to 
$200,000, and then added a master's fee of $20,000. Both parties 
appealed from the decree, specifying errors which we shall state as we 
approach the considération of the several questions they raise. 

Appeal of Alice Frances Brown et al. 

As this controversy in its présent stage is between the main body 
of bondholders on the one hand and the Pennsylvania Railroad Coin- 
pany as an individual bondholder on the other, we shall for conven- 
ience refer to the former as the gênerai bondholders and to the latter 
as the railroad company. 

The gênerai bondholders assert errer in the part of the decree by 
which the railroad company was allowed to prove its bonds and partic- 
ipate in the fund. They base their charge on the allégation that the 
bonds proved were given the railroad company in exchange for mon- 
eys it had advanced the canal company to pay interest coupons which 
the railroad company had contracted with the bondholders to purchase 
on default, and that bonds which the railroad company received in a 
transaction whereby it prevented a default to escape its liability to 
purchase, were in efïect acquired by a violation of its contract, and are 
not, therefore, validly provable against the fund. 

[1] We need not discuss now whether in thus acquiring bonds the 
railroad company violated its contract with the bondholders, for the 
first question is whether the bonds were so acquired. That is a ques- 
tion of fact and on that question the master has found that the facts 
do not warrant the inf erence upon which the charge is made. On ex- 
ception, the court approved the master's finding. 

We are bound to sustain this finding, under the faniihar nile, un- 
less it appear from the évidence that both master and court hâve made 
a clear mistake. 

[2] The évidence, which is not in dispute, is briefly this: Moneys 
were advanced from time to time by the railroad company to the canal 
company for a variety of purposes, amounting by the end of 1873 to 
$1,465,200. Of this sum, $232,000 had been advanced admittedly to 
aid the canal company in paying interest on its bonds. On the last 
day of that year, the canal company gave to the railroad company 
10,000 shares of the stock of the Susquehanna Coal Company at par 
and thereby discharged $1,000,000 of this obligation, leaving a bal- 
ance of $465,200 due the railroad company. As the crédit of $1,000,- 
000 was entered generally, it was doubtless applicable to the earliest 
items of the ^ccount, and discharged in part an item of $1,023,200 
brought over as a balance from the previous year. This left, on De- 
cember 31, 1873, a balance of $465,200, whîch included the $232,000 
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advanced for interest. During 1874, this balance was increased by 
advances made for différent purposes — but not for interest payments 
— until it reached the sum of $681,650. This amoimt was balanced on 
December 31, 1874, by an entry of "By Sundries, $681,650." The évi- 
dence shows that the item of sundries was made up of 3,000 shares 
of the stock of the Susquehanna Coal Company at par and 449 bonds 
of the canal company at 85, of which the 384 bonds now proved against 
the fund were a part. It will be observed that either the stock of the 
coal company or the bonds of the canal company was greater in value 
than the interest advances for which either one or the other was a 
repayment. Hère the évidence stops. There is nothing to indicate 
ever so remotely to what indebtedness, whether for interest advances or 
for other advances, the coal shares or the canal company bonds were 
intended to be applied. There being no question that the canal com- 
pany had a right to borrow money to pay interest and to discharge 
its obligation therefor by shares of the coal company which it owned, 
and without determining its right to discharge that obligation with 
its bonds, the master was of opinion that the controversy narrowed 
down to a question of how the payment should be applied where neither 
debtor nor creditor had made an application. He held that in the 
absence of évidence it should be presumed that both parties did the 
lawful thing rather than the unlawful thing, and that, accordingly, the 
coal shares were applied to the liquidation of interest advances and 
the canal company bonds to the liquidation of advances for other pur- 
poses, to which, admittedly, they might lawfully be applied. In the 
state of the évidence, we do not see wbat else the master could hâve 
done. Whatever the fact was, it was not hère shown that the acting 
parties applied the canal bonds to discharge an indebtedness for in- 
terest advances. We, there fore, approve the master's finding that the 
facts do not sustain the contention that the railroad company's bonds 
were acquired in exchange for money lent for interest payments, and 
affirm that part of tbe decree which sustained this finding. 

Appeal of the Pennsylvania Railroad Company. 

[3-5] The railroad company offered to prove before the master 
$2,590,354.03 interest coupons (a part of which it had purchased un- 
der its contract with the bondholders and the remainder it had ac- 
quired with its bonds), and claimed, that under the terms of the canal 
company mortgage, interest coupons bave priority over the principal 
of bonds in the distribution of the sinking fund. The court sustained 
the master and gave the mortgage just the opposite construction. The 
railroad company, maintaining that the question of relative priority of 
interest and principal of the bonds in the distribution of the sinking 
fund had not been determined and foreclosed by the previous decree 
of this court (235 Fed. 669, 149 C. C. A. 89), now raises the question 
inter alia by its appeal. 

When the case was last in this court the principal questions sub- 
mitted were two (235 Fed. 669, 676, 149 C. C. A. 89)^ The first in- 
volved a construction of the sinking fund clause of the mortgage and 
concerned the method of Computing annual appropriations to the sink- 
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ing fund from net annual earnings of the canal company. This ques- 
tion turned upon the inclusion or exclusion of annual interest charges 
on the bonds as a factor of expense before determining net earnings. 
The second question related to the conduct of the railroad company 
toward the canal company and to its liability for the canal company's 
failure annually to make the sinking fund appropriations required by 
the mortgage. The décision of this court upon thèse two questions 
was, that the railroad company was liable for the failure of the canal 
company to maintain the sinking fund (a phase of the case with which 
we are no longer concerned) and that net earnings, out of which sink- 
ing fund appropriations vvere to be made, was the différence between 
gross earnings and operating and other expenses, in calculating which 
interest on the bonds was not to be included. In thus construing the 
sinking fund provision with référence to the maintenance of the fund, 
this court did not construe the provision with référence to its purpose 
or décide priorities in the distribution of the fund, for, at that time, 
the sinking fund was not in existence and nothing had been donc that 
called for such construction, although, from the character of the déci- 
sion the inference that the sinking fund was provided for the payment 
of principal was inevitably apparent. But now the fund has been cre- 
ated and its distribution has been ordered, and the question of distribu- 
tion may properly be raised, notwithstanding the inference of the 
previous décision. We shall discuss the question, therefore, as though 
it were raised for the first time, at the risk of repeating very much of 
what we said before, because of the inséparable relation of the question 
before decided and the question now submitted. 

The sinking fund provision of the mortgage is in thèse words: 

"First. That the party of the flrst part (Canal Company) vvill first provide in 
each year, out of the net annual earninfis, if suffieient for that purpose, a 
sinking fund of $20,000 fier annum, but if not snfficient therefor, then such 
sum as shall be equal to the sald net annual eaniinjrs, far the payment of the 
principal of the hondH herehy sccnred * * * anà the sauie shall from time 
to time he invested by the said i}arty of the first part in the bonds herehy se- 
cured, or in other good securities." 

We are asked by the railroad company, the holder of interest cou- 
pons in amount greater than the fund, to interpret a provision which 
directs that the canal company shall "first provide * * * ^ sink- 
ing fund * * * for the payment of the principal of the bonds," 
as meaning a sinking fund provided first for the payment of the inter- 
est of the bonds. It is urged that such interprétation, although involv- 
ing the deletion of words expressly employed and the substitution of 
others, is not only justified but is actually required to give the provi- 
sion a construction consonant with the gênerai purpose of the mort- 
gage as indicated by its other provisions. 

The other provisions of the mortgage adverted to are those which 
very certainly give priority to interest over principal in certain securi- 
ties, and which, on default, give a like priority in the distribution of 
moneys arising from them. Thèse provisions briefly stated, are, that 
if the canal company shall default in payment of principal or interest, 
the trustée of the mortgage may enter upon and take possession of the 
canal estate, operate the same and appropriate the net income to the 
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payment in full, "ûrstly, of the interest due on, and secondly, of the 
principal of ail the aforesaid bonds ;" or the trustée may, aftev entry, 
proceed to sell the canal estate at public sale and appropriate the pur- 
chase money "to the payment as aforesaid, ûrstly, of the interest due 
on, and secondly, of the principal of the said outstanding bonds." 

The principal of the bonds was not due until their maturity. 

The mortgage further provides that the canal company, with the 
consent of the trustée, may at any time sell any part or ail of the mort- 
gaged premises, free and clear of the lien of the mortgage, and that 
the proceeds of such sales shall be invested either in the improvement 
of the mortgaged property remaining or in the purchase of other prop- 
erty, which shall be subject to the trust of the mortgage (including 
that of sale)', or in the purchase of the bonds secured by the mortgage, 
which shall then be canceled. 

Of course, the sinking f und provision should be construed not by its 
terms alone, but with référence to ail other provisions of the mort- 
gage. And, similarly, the mortgage should be construed not arbi- 
trarily by its terms, but with référence to the purposes for which it 
was made and the objects intended and achieved in its opération. Pull- 
man's Palace Car Co. v. Missouri R. R. Co., 115 U. S. 587, 6 Sup. Ct. 
194, 29 L. Ed. 499. 

The purposes for which the mortgage was given are shown in part 
by the mortgage itself and were fuUy disclosed by the évidence in the 
previous considération of this case, upon which the court held the rail- 
road liable for the canal company's default in maintaining the sinking 
fund. As we found the relation between the canal company and the 
railroad company was such that the légal fiction of separate corporate 
responsibility based upon différent corporate existence had disappear- 
ed, we viewed the railroad company as an actor in the afïairs of the 
canal company, which include the making of this mortgage. As that 
décision has not been disturbed, we shall regard the railroad company 
in this discussion not merely as a collatéral participant, but as the di- 
rector of the mortgage transaction, without repeating the évidence, 
which, in the former case, led us to this conclusion. 

A casual reading shows very clearly that this is not an ordinary 
mortgage made between borrower and lender, having for its object 
nothing more than the borrowing of money and the giving of security 
for its return. No such mortgage as this would conceivably be made 
to cover such a plain financial transaction. The mortgage discloses 
a very différent transaction — one that had its rise in a situation which 
made the mortgage either expédient or necessary. This situation 
touches the railroad company, shows its connection with the mortgage, 
the objects for which the mortgage was given, and illumines the pe- 
culiar provisions made for securing the payment of the debt. 

In our previous décision, we gave at some length the history of the 
Pennsylvania Canal Company and its relation to the Pennsylvania Rail- 
road Company (235 Fed. 669, 676-681, 149 C. C. A. 89), as it bore up- 
on the question then unddr considération. We find it necessary briefly 
to repeat this history as it bears upon the question now submitted for 
décision. 
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In 1857 the railroad company acquired from the State of Pennsyl- 
vania a canal System made up of a number of independent canals, 
which, when connected, paralleled the right of way of the railroad 
company practically from Harrisburg to Pittsburgh, passing through 
and in a way pre-empting most of the advantageous passages through 
the mountain range. From 1857 to 1866, the railroad company oper- 
ated thèse canals as its canal division. 

WHen the canals were acquired they were encumbered by mortgages 
given to secure bond issues aggregating about $2,300,000. The mort- 
gages were mostly first liens on the canal properties. For the equity 
in the canals, that is, for the canals over and above the securities which 
encumbered them, the railroad company paid the State $7,500,000. 

It is fair to assume that in paying for thèse properties what in that 
day was a very considérable sum, the railroad company considered 
them worth what it paid for them, for several very obvious and then 
entirely lawful reasons. In acquiring ownership of the canal prop- 
erties, the railroad company acquired control of an active competitor 
,in its business of transportation. It evidently desired this control for 
what were then three legitimate objects, namely: (1) The absorption, 
so far as désirable, of a competitor's business; (2) the acquisition of 
a competitor's physical property, when and so far as the railroad com- 
pany needed it ; and (3) the exclusion of any competitor from the 
territory and mountain passes through which the canals ran. While 
the railroad company could readily attain the first and last of thèse 
objects so long as it held the canals in the form in which it originally 
acquired them, it could not attain the second, namely, the acquisition 
of the canal properties free of the liens of the underlying mortgages. 
Therefore, before the railroad company could take the canal properties 
for use in rail transportation it had to get rid of the canal obliga- 
tions, either by paying them with its own money or causing them to be 
replaced by a new kind of obligation. In its annual report of 1865, 
it signified its intention to do the latter, "by the organization of a sep- 
arate company for thèse works" and by raising money "by a mort- 
gage upon them." In furtherance of its expressed intention, the rail- 
road company, under authority of the Act of May 1, 1866 (P. L,. 1068), 
caused the Pennsylvania Canal Company to be incorporated, and con- 
veyed to it ail its canal properties in return for the stock of the cor- 
poration. A few years later the canal company was authorized to 
borrow money and pledge its property by mortgage (Act of June 2, 
1870, P. L,. 1318), and, thereupon, this mortgage was made to secure 
a bond issue larger than the total of the bonds secured by the underly- 
ing mortgages. The primary purpose of this mortgage as declared 
at the time was to take up the underlying mortgages and to raise a 
small amount of money for improvements. 

When the mortgage was made, the railroad company owned the 
entire stock of the canal company except a few shares. Before the 
bonds were ofïered, and at ail tinies afterward, the railroad company 
elected the président of the canal company and its Board of Directors, 
the members of which were selected almost exclusively from the 
Board of Directors of the railroad company. It also named the orig- 
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inal trustée for the mortgage and the succeeding trustées, who were al- 
most always the président of the railroad company. 

When the bonds were issued, they were not first offered to the 
public for purchase; they were offered to the holders of the under- 
lying bonds of the canal company, who were asked to exchange their 
bonds for bonds of the new issue. It is fair to assume that the $2,- 
300,000 bonds, being first liens upon the canal properties, were good 
securities, especially in view of the fact that the railroad company had 
only a few years ïsefore paid $7,500,000 for the equity in the prop- 
erties. The business of the company was then represented as good and 
as promising improvement. In order to induce the holders of the un- 
derlying bonds to exchange their perfectly good first lien securities, 
it is very clear that the canal company and the railroad company had 
to offer bonds that appeared just as good. In asking the holders of 
the underlying bonds to make the exchange, did the railroad company 
and the canal company ask them to surrender their first lien obliga- 
tions and take in lieu thereof obligations that as to principal were 
not first liens at ail, and as to interest were first liens only so long as 
the canal company and the railroad company chose to let them re- 
main such? This is exactly what the two companies did. But if this 
were ail they did, it could indeed be thought that the 2,300 holders of 
first lien obligations might hesitate to exchange them for obligations 
that were not a first lien as to principal and were a kind of defeasible 
first lien as to interest. And so apparently thought the railroad com- 
pany, for in dealing with the holders of the underlying bonds the rail- 
road company offered more. It said in effect, that it owned the canal 
company; that the canal properties though nominally owned by the 
canal company were purchased with the money of the railroad com- 
pany and wère virtually owned by it ; that thèse properties were then 
really nothing more than what they were before, namely, a depart- 
ment of the railroad System ; that the railroad company expected to 
need the canal land from time to time in its business of rail transpor- 
tation and would want to take it as it might need it, paying for it, of 
course, ail that it is worth, but without being brought in contact with 
competing rail carriers in its purchase. It was therefore indicated. 
that, while the proposed mortgage was a lien upon the property of 
the canal company as a security for the payment of interest and prin- 
cipal of the new bonds, it would be necessary to put the canal company 
in a position to sell its property free from the lien of the mortgage 
whenever it desired to do so. It was recognized that such sales free 
of the lien of the mortgage, would of course, reduce substantially the 
security of the bondholders, and might destroy it entirely. But in 
considération of the right of the canal company to sell its properties— 
and consequently to take away the security primarily offered for the 
bonds — something which was considered just as good was offered. 
This was the obligation of the railroad company to purchase ail in- 
terest coupons on which the canal company might default. And, there- 
fore, the bondholders were assured that as to interest they were se- 
cured temporarily by the property of the canal company and perma- 
nently by the obligation of the railroad company. 
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But assuming that the holders of the underlying bonds knew that 
the undertaking of the railroad company was not a guaranty for pay- 
aient but was a purchase of coupons, and that coupons tbus purchased 
on default, were, in the hands of the railroad company, a first lien on 
the proceeds of sales of the canal properties (as afterward decided 
by the Suprême Court of Pennsylvania), they might naturally be ex- 
pected to ask in considering the exchange, how the principal of the 
new bonds was to be secured and paid. The canal company (acting 
through its officiais, who were also' officiais of the railroad compa- 
ny) did not wait to be asked this question but answered it before it 
was asked by issuing a prospectus in which it said to the holders of 
the underlying bonds and to prospective purchasers, that, under the 
scheme of this mortgage, the payment of interest is not only secured 
by the obligation of the railroad company to purchase interest cou- 
jxjns, but tl'ie mortgage, in its very iirst provision, provides for the 
payment of the principal. This, it pointed out, was done by a pro- 
vision for a sinking fund, which, increased by annual payments and 
interest accumulations, would grow to an amount, which, at the ma- 
turity of the mortgage, would be sufficient to pay "the principal of 
the bonds." 

Upon this représentation the holders of the underlying bonds made 
the exchange and acquired the new issue. 

We are not concerned in this phase of the litigation with what 
transpired afterward, beyond the fact that the canal company with 
the consent of the trustée of the mortgage, sold its property from 
time to time to the railroad company, until the latter acquired nearly 
ail of it, for which, we bave previously found, it paid adéquate con- 
sidérations ; and beyond the f urther f acts that the railroad company 
kept its contract and purchased ail interest coupons on which the 
canal company defaulted, that a sinking fund has been established, 
that the mortgage has matured, and that the gênerai holders of the 
bonds are now asking, in the language of the sinking fund provision, 
that tbe sinking fund be applied "to the payment of the principal 
of the bonds." 

In opposing the contention of the gênerai bondholders, the rail- 
road company maintains that its contention that the sinking fund is 
applicable first to interest, if not directly decided, is conclusively in- 
ferable from a decree of the Suprême Court of Pennsylvania in Rae v. 
Pennsylvania Canal Company, 245 Pa. 589, 91 Atl. 1053, in which 
that court had occasion to construe other provisions of this mort- 
gage. The case of Rae v. Pennsylvania Canal Company was brought 
by the trustée of the mortgage on a bill of foreclosure, praying exé- 
cution of the moi-tgage and instructions as to the distribution of 
moneys then in his hands arising from the sales previously made and 
of moneys to arise from the sale of the remaining property under the 
decree of foreclosure asked for. The court decided (against the con- 
tention of bondholders) that the funds arising and to arise from sales 
of the mortgaged properties were applicable first to interest, evidently 
basing its décision upon the perfectly plain terms of the mortgage, 
that, in the proceeds of such sales, interest is preferred to principal. 
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Counsel for the railroad company now insistently urge that this con- 
struction of mortgage provisions^ which in tenus prefer interest to 
principal, indicates the intention of the whole mortgage instrument 
always to prefer interest to principal, and that the allowance of inter- 
est over principal in the two funds before the Suprême Court of Penn- 
sylvania was in effect an adjudication by that court that interest is first 
to be paid from any fund belonging to the mortgagor howsoever aris- 
ing. This, of course, includes the sinking fund. 

We do not so regard this décision. As we read it, we find that the 
court had before it two questions and that it decided two things. The 
questions were the relative priority of interest and principal in two 
funds raised by the sale of land, and the légal efïect of the contract 
of the railroad company to purchase coupons. The court decided 
first, that interest has priority to principal in funds arising from 
property sales already made and yet to be made; and, second, that 
the contract of the railroad company was one of purchase and not 
one of guaranty, and that coupons purchased by the railroad company, 
like coupons otherwise acquired, were payable ont of funds in which 
interest is preferred to principal. The sinking fund provision of the 
mortgage was manifestly not within the purview of the court's dé- 
cision, for, at the time of the décision, there was no sinking fund in 
existence, and there was no occasion either requiring or justifying the 
court to construe the sinking fund provision. We hâve followed 
very carefully the discussion of counsel on this point, but we are sat- 
isfied that the décision of the Suprême Court of Pennsylvania in Rae 
V. Pennsylvania Canal Company did not embrace directly or indirectly 
a construction of the sinking fund provision of the mortgage, and that 
in conséquence we are not bound by its décision in construing that 
provision. 

The gênerai scheme of the mortgage, considered with respect both 
to its terms and purpose, contemplâtes keeping separate the principal 
and interest obligations and likewise keeping separate their respective 
securities. This séparation rests upon the very practical considération 
of the right of the mortgagor to withdraw the securities from the 
pledge of the mortgage at any time and permit them to be sold free 
of its lien, and upon the corresponding necessity of substituting in 
lieu of the securities so to be withdrawn some other security for pay- 
ment. The initial security for both interest and principal was of 
course the canal properties, but as the mortgage authorized their en- 
tire aliénation free from the mortgage pledge, some other security had 
to be provided. This was done, first for interest and then for princi- 
pal. 

The security substituted or added for the payment of interest was 
the obligation of the railroad company to purchase coupons, and the 
security substituted or added for the payment of principal was the 
sinking fund. As the properties were gradually taken, thèse remained. 
Thèse provisions for the payment respectively of interest and princi- 
pal were kept separate not only for the reason that separate securi- 
ties were provided for their payment, but because the two obligations 
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were substantially dififerent in size, and also becaiise for one there was 
but one ob'igor while for the other there were really two obligors. 

Upon default in interest at the beginning of the mortgage there 
would be a possible accumulation of interest coupons of $7,200,000, 
which the railroad company under its obligation was required to pur- 
chase. Whether this was a wise arrangement either for the railroad 
company or for the bondholders is not a matter of présent concern. 
The fact is the arrangement of double obligation with respect to in- 
terest was made, and a préférence was granted to interest in certain 
securities. Thus, payment of interest was provided for and secured. 

The mortgage then made provision for a sinking fund. A sinking 
fund in its ordinary meaning is a fund created for extinguishing or 
paying a funded debt. Of course, interest is a part of such a debt. 
When both interest and principal are intended to be paid by a sinking 
fund, the sinking fund appropriations are so calculated, that, their ag- 
gregate, together with interest accumulations, shall be sufficient at the 
maturity of the obligation to pay both. But a sinking fund may pro- 
vide for the payment of either principal or interest, and not for the 
payment of both, When interest or principal alone is intended to be 
discharged by a sinking fund, the appropriations are correspondingly 
less and are apportioned to the amount intended to be raised at ma- 
turity. 

The sinking fund provision of this mortgage provided for annual 
appropriations, the aggregate of which at compound interest would 
just pay at maturity the $3,000,000 principal of the bonds issued. 
Such annual appropriations with interest accumulations would not ap- 
proach a sum sufficient to pay both principal and interest of the bonds, 
for the principal of the bonds was $3,000,000 and interest upon an 
early default might conceivably be $7,200,000 (and actually was be- 
tween $3,000,000 and $4,000,000). It thus appears from the figures of 
the sinking fund provision that the ultimate fund was intended to be 
sufficient only to pay principal and was not intended to be sufficient to 
pay interest in addition. This alone is persuasive of a construction 
that the sinking fund was provided for the payment of the principal. 
But the sinking fund provision shows by its own terms the purpose 
for which it was provided. 

Without pursuing the discussion further, it is sufficient to say, that 
we are of opinion the sinking fund provision was written into the 
mortgage for the purpose which its own terms indicate, namely, to 
"provide * * * ^ sinking fund * * * fQj. ^^g payment of the 
principal of the bonds" ; that the provision for the payment of princi- 
pal is separate and distinct from provisions for the payment of inter- 
est, and that the terms of the sinking fund provision are in no way 
varied or aflfected by such other provisions. We, there fore, construe 
the provision according to its literal terms and hold with the trial court 
that the sinking fund is applicable first to the payment of the principal 
of the bonds. 

The remaining questions to be considered on the appeal of the rail- 
road company are (1) whether the fées that bave been charged against 
the fund are too large; and (2) whether the railroad company should 
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be charged with any portion of the fee allowed to the plaintiffs' coun- 
sel. 

[6] With regard to the fee allowed to the master, we shall only say 
briefly that we think it exceeds fair compensation. The master's serv- 
ice (rendered and to be rendered) is mainly to be found in a few brief 
meetings held at intervais during a period of less than three months, 
and in the préparation of two reports, which, while thorough and care- 
ful, could not hâve been difficult and could not hâve occupied him more 
than two months, even if he had donc nothing else. In our opinion the 
first inclination of the learned judge was more nearly in accord with 
a proper allowance than his final conclusion, and when he cornes to 
consider the master's fee again he should not allow more than half the 
sum awarded by the decree now under review. 

[ 7, 8 ] And a similar remark may be made with regard to thè fee al- 
lowed to the plaintiffs' counsel. Évidently the amount was much in- 
fluenced by the erroneous theory that the fund recovered in this suit 
might properly be required to pay for the earlier and unsuccessful liti- 
gation that resulted in the decree against the bondholders in the Su- 
prême Court of Pennsylvania, supra. What the bondholders may be 
willing to pay for thèse services, is of course their affair : our concern 
is to see that we do not compel the fund before us to bear a burden 
that should not be charged against it. We think, not more than half 
the sum awarded to counsel should be deducted from the fund ; and 
we add that no portion of this sum should be charged against the 
bonds held by the railroad company. From the first step to the last in 
both branches of this litigation the railroad company bas been the 
only real défendant, and the bondholders' proceedings hâve always 
been adverse. The services for which the bondholders are being asked 
to pay were rendered not in behalf of the railroad company, but in 
hostility to its interest. To charge the railroad company now with any 
part of the cost of producing the fund (and especially with any part of 
the cost of phases of the présent litigation which added nothing to the 
fund and in which the railroad company was successful), violâtes the 
well settled principle that counsel fées are not recoverable from the ad- 
verse party to the cause. Trustées v. Greenough, 105 U. S. 527, 26 L. 
Ed. 1157; Hobbs v. McLean, 117 U. S. 581, 6 Sup. Ct. 870, 29 L. Ed. 
940; Smith v. Trust Co., 215 Pa. 413, 64 Atl. 591. This principle is 
controlling hère, and not the f act that the railroad company will share 
in the award as the lawful owner of 384 bonds. It is true that the 
railroad company occupies the dual position of défendant in the litiga- 
tion and a holder of bonds, but as défendant it is paying nearly $2,000,- 
000 to the plaintiffs, and this seems amply to justify the position that 
its relation as bondholder is incidental and may be disregarded. 

It follows, therefore, that the distribution of the fund should be 
modified, and to that end we reverse the decree in order that a new 
decree may be made in accordance with this opinion ; the allowances 
to the master and to plaintiffs' counsel should be diminished, the bonds 
held by the railroad company should be relieved from the obligation of 
contributing to the fee awarded to counsel, and costs of both appeals 
should be paid out of the fund. 
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DRESSER V. BATES. GALE et al. v. SAME. BUNKER et al. v. SAME. 

(Circuit Court of Appeals, First Circuit. March 5, 1918. On Motion to 
Amend Dccree, April 8, 1918.) 

Nos. 1205-1267. 

1. Equitt ®=3410(7) — FiNniNQS of Masteb — Pbesumptions. 

Where an order of référence contained a réservation of tlie rlght of 
review, the findings of the master are to be regarded, on exception, as 
presumptlvely correct, and sliould be snstained, except so far as agalnst 
tlie weigbt of the évidence reported or so inconsistent witli one another 
that they could not properly stand. 

2. Bakks and Banking <@=3258 — Directors — Liabilitt. 

Until some spécial neeessity for action on thelr part is brought to their 
attention, directors of a national bank are entltled to rely on the cashler 
to guard agalnst deflclencies in methods of bookkeeplng whlch vvould 
enable subordinate employés to appropriate the bank's funds, and need 
not interfère Independently. 

3. Banks and Banking <g=32.ô3 — National Bank Directors — Authority. 

A by-law, adopted by the first board of directors of a national bank, 
requirlng semiannual exaniinatlons by a commlttee of the board, may, in 
the absence of circunistances showlng that it was inconsistent wlth 
good .indgment and prudence, and without charging theni with négli- 
gence, be vsfaived by a later board ; the by-law havlng been adopted be- 
fore the ainendment of 1874 (Act June 20, 1874, c. 343, 18 Stat. 123) to 
the National Banking Aet (Act June 3, 1864, c. 106, 13 Stat. 99), whlch per- 
mits directors to allow Incldental ijowers necessary to carry on the busi- 
ness to be exerclsed by offlcers or agents. 

4. Banks and Banking <S=>253 — Insolvenct— Diabiuty or Directors. 

Though the by-laws of a national bank provlded for semiannual ex- 
amlnatlons by a commlttee to be appointed by the board of directors, 
whose duty it should be to examine Into the affairs of the bank, count its 
cash, and compare its assets and llablllties wlt:h the balance on the 
gênerai Icdger, tbe fallure of directors to regularly make sucli examlna- 
tions, eoupled wlth the fact that in those exaniinatlons uiade tlie cashier's 
ledger was accepted as showlng the amount due deposltors, cannot be 
deemed négligence, rendering the directors llable for the défalcations of 
a bookkeeper, where there was nothlng to put tbe directors on inquiry, 
and the bookkeeper so sklllfully concealed hls peculations that he de- 
ceived the national bank examlners. 

3. Banks and Banking <S:=2ô3 — Directors — IjIability — Négligence. 

ïhe question wliether the directors of a national bank were négligent 
in falling to dlscover défalcations by a bookkeeper must be determlned 
in view of the clrcumstances surrounding the directors at the tlme of thelr 
alleged négligence, rather than by référence to the situation afterwards 
discovered and exposed by expert accountants. 

6. Banks and Banking <S=>253 — Président — Diability. 

It is the duty of the président of a national bank, who practically 
manages the institution, to use reasonable diligence to know the charac- 
ter and habits of the bank's employés, and where he was warued that 
a bookkeeper, who in fact was steallng the baiilc's funds, was leading a 
fast Ufe, and should be watched, hls fallure to make any inquiry, in 
view of the fact that there were other suspiclous clrcumstances, whlch 
could hardly bave escaped hls notice, was négligence, rendering the 
président llable for the bookkeeper's subséquent peculations. 

^ssFoT other cases see same topic & KBY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
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7. Banks and Banking <S=253 — Notice — Wiiat Constitutes. 

Where the président of a national bank, who managed the Institution, 
was warned that a boolvlceeper was leadlng a fast life, and slioiild bo 
watched, he is, the notice and otlier circuinstances belng sufflcient to 
attract attention and call for an inqiiiry, cliargeable witli linowledge of 
everytbing to whicli the inquiry luight hâve led. 

8. Banks and Banking <S=s>253--President — Liability. 

Where the président of a bank, who was also one of the largest stock- 
holders and a director, assumed management of the institution, and the 
otlier directors acquiesced, he is liable for a négligent failure to inquire 
into the habits and acts of an employé against whom he had been 
warned, even tliongh the président received no compensation for such 
services. 

9. Banks and Banking <S==>253 — Insolvency — Liability or Dibectors. 

Where national bank directors, when tliey discovered an apparent 
shrlnkage in deposits, were advised by the cashier that it was due to 
business conditloiis, they canuot, ha\'ing had no reason to believe that 
a bookkeeper was despoiling the bank, be deemed négligent in falling to 
investlgate the books, which would hâve shown that the apparent ré- 
duction in deposits was the resuit of the bookkeeper's manipulations 
and intended to cover his peculations. 

10. Banks and Banking ©=3253 — Dieectors — Liability. 

The failure of défendant, a director of a national bank, to act on a 
statement made to him by the président of another Institution that it was 
reported an offlcer of defendant's bank was frequenting bucket shops and 
living pretty fast, cannot, where no name was mentioned, be deemed 
négligence on the part of défendant, rendering him liable for the pecula- 
tions of a bookkeeper of bis institution, which were belng carried on 
at that time. 

Brown, District Judge, dlssentlng in part. 

On Motion to Amend Decree. 

11. InTEREST i©=>53 — JUDQMENT OF APPELLATE CoTIET — RiTLE OF COURT. 

Rule .30 for the Circuit Court of Appeals for the First Circuit (150 Fed. 
XXXV. 79 G. C. A. xxxv), declaring that, where a judgment of an inferior 
court Is affirmed, Interest shall be allowed from the date of the judgment 
below, and that the same rule shall be applied to decrees for the pay- 
ment of money in cases in equlty, unless otherwise ordered, applies only 
to decrees which are affirmed, and not to substantlally modifled de- 
crees ; therefore, where a decree in favor of a receiver of a national 
bank against the président, on account of the latter's négligence in fail- 
Ing to guard against the peculations of a bookkeeper, was substantlally 
reduced on appeal, interest was properly denied, as the liability of the 
président was not establlshed until rendition of such decree. 

12. Damages <S;=367— Interest as Damages. 

Where the right to interest is not establlshed by contraet, by statute, 
or by judgment, it ordinarlly cornes as an aliowance in the nature of 
damages, based upon wrongful use or wrongful détention. 

Appeals from the District Court of the United States for the 
District of Massachusetts; George H. Bingham, Judge. 

Suit by John L,. Bâtes, receiver of the National City Bank of Cam- 
bridge, Mass., against George W. Gale, Clarence Alfred Bunker and 
others, and Edwin Dresser, who died after suit was begun, but be- 
fore final decree; the suit being revived against his administrator. 
From a decree for complainant (229 Fed. 772) for $283,218.20 against 
ail of the défendants, the défendants appeal. Reversed and remanded, 

^ssFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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with directions to dismiss the bill against ail défendants except Ed- 
ward Dresser's administrator, and remanded as to that défendant, with 
directions to reduce tlie decree to the sum of $264,088.02. 

Robert M. Morse, of Boston, Mass. (Paul Dudley Dean and John 
B. Sullivan, Jr., both of Boston, Mass., on the brief), for appellants 
Dresser and others. 

A. E. Pillsbury, of Boston, Mass. (Arthur P. French, of Boston, 
Mass., on the brief), for appellants Gale and others. 

Clarence Alfred Bunker, of Boston, Mass., for appellants Bunker 
and others. 

Frank N. Nay, of Boston, Mass. (William A. Kneeland, of Boston, 
Mass., on the brief), for appellee. 

Before DODGE, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

DODGE, Circuit Judge. Thèse are appeals from the_ District 
Court, in a suit in equity by the receiver of the National City Bank 
of Cambridge, brought in 1910 under section 24, par. 16, of the Ju- 
dicial Code (Act March 3, 1911, c. 231, 3Ô Stat. 1092 [Comp. St. 
1916, §' 991(16)]). Each of the five défendants named in the bill 
was a director of said bank during the whole or some part of the 
period between November, 1906, and February, 1910. The de- 
fendants Edwin Dresser, Sumner Dresser, and George W. Gale 
were directors, and Edwin Dresser was président, during the whole 
of said period, and for some years prior thereto. The défendants 
David A. Barber and George E. Richardson were directors from 
January, 1907, during the remainder of said period. By the défalca- 
tions during said period of one Coleman, employed in the bank in 
varions capacities, the bank lost $310,143.02 in ail. The défendants 
Edwin Dresser and George E. Richardson died after the suit was be- 
gun, but before the final decree. The défendant Gale bas died pend- 
ing thèse appeals. The District Court has held the said surviving de- 
fendants, and the estâtes of those deceased, liable for $283,218.20 of 
said total amount, that having been the amount of Coleman's défalca- 
tions after September 30, 1907, and lost to the bank, as the court f ound, 
through négligence on their part as directors, from which decree thèse 
appeals are taken. 

The évidence in the case was heard by a spécial master. It con- 
sisted largely of oral testimony before him bearing upon the ques- 
tion of négligence. It came before the District Court, in connec- 
tion with exceptions to his final report, upon a printed record con- 
taining, among other things, the report of the oral testimony so given, 
The master expressly found no négligence proved and none of the 
défendants liable for any part of said total défalcations. 

The_ opinion of the District Court (229 Fed. 772) sets f orth fully 
the principal facts involved, with the court's reasons for rejecting in 
part the conclusions reached by the master, and the différent conclu- 
sions adopted by it. Although the plaintifï receiver recovers less than 
iie claimed by the decree below, he has not appealed theref rom. 
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[1] 1. In dealing with the master's report, the court held that his 
findings were to be regarded as presumptively correct, and they were 
sustained, except so far as the court regarded them as clearly against 
the weight of the évidence reported, or so inconsistent with one an- 
other that they could not properly stand. This view as to the weight 
due to the master's findings the court based upon Kimberley v. Arms, 
129 U. S. 512, 9 Sup. Ct. 355, 32 L. Ed. 764, and the ternis of the order 
of référence to the master. Davis v. Schwartz, 155 U. S. 631, 15 Sup. 
Ct. 237, 39 L. Ed. 289, relied upon by the défendants as requiring that 
the master's findings of fact be regarded as unassailable, so far as 
depending "upon conflicting testimony or upon the credibility of wit- 
nesses, or so far as there is any testimony consistent with the finding," 
was aistinguished on the ground that the order of référence therein 
dealt with contained no réservation of the right of review, as did the 
order of référence in this case. We find no error in the view adopted 
by the court. 

[2] 2. The earliest in date of the failures in due performance of 
their duties, found by the court to hâve been proved against the 
dirçctors, is a failure to hâve the bank's books properly examined 
on September 30, 1907. 

When Coleman began his déprédations in November, 1906, he was 
acting as bookkeeper, and also as paying and receiving teller. He 
had been bookkeeper since January, 1904, and had held both the 
above positions since October, 1905. He continued to hold them 
both until November, 1907. In that month a separate teller was 
employed, and Coleman was thereafter bookkeeper only. From Janu- 
ary, 1904, the individual or depositors' ledger, important in this case, 
was in his sole charge. While bookkeeper only he did not, but while 
teller also he did, hâve the handling of the money coming into the bank 
day by day. 

The methods whereby he accomplished and concealed his thefts 
are set forth in the opinion below, and need not be hère restated in 
détail. They were ingénions, and appear to hâve been altogether 
novel. Earl, the cashier, had habitually let him keep the depositors' 
ledger, without veriîying his work thereon at any time, and had also 
let him deal unsupervised with checks on the bank presented day by 
day in envelopes received at the bank from the clearing house or from 
certain banks not acting through that institution. Earl had habitually 
accepted as correct the total amounts called for from the bank in 
settlement by the slips received with each envelope and presented 
to him by Coleman as correct, without himself verifying the slips 
by the checks in the envelope before Coleman could remove there- 
from and suppress his own f raudulently drawn checks. Earl had kept 
the cashier's ledger according to' said slips, and had made the remit- 
tances called for by them as if correct in amount, with no attempt at 
any time to see for himself whether they were in fact correct or 
not. To the routine thus established Coleman had adapted his meth- 
ods of déprédation and concealment, and to its deficiencies their suc- 
cess was due. There is little or no controversy as to the material 
facts regarding thèse matters. 
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The master and the District Court agrée in finding none of the 
défendants liable for losses to the bank by Coleman's thefts before 
September 30, 1907. The amount he had taken before that date ap- 
pears to hâve been about $27,000 in aU. The sums making up this 
amount having been taken while he was teUer, as well as bookkeeper, 
it is far more probable, as the court finds, that he took them, as a 
rule, out of the cash coming into the bank, than by resort to his 
other method ; i. e., that of procuring the drawing of a check to his 
own order, to be included in the clearing house or other envelope 
received at the bank, abstracted by him before it could corne under 
the cashier's eye, and wrongfully charged up by him on the depositors' 
ledger, as more fully explained in the court's opinion. What he 
took in cash he concealed, for the most part, by falsely charging 
the amount taken to the account of some depositor on said ledger, 
so as to leave the apparent total due ail depositors, according to that 
book, in agreement with the total appearing from the cashier's ledger, 
which total, however, was always less than the true amount by the 
amount of his stealings. 

That it was-not due to any négligence chargeable to the défendant 
directors that Coleman was enabled to put his method of stealing into 
opération, and to keep it from being detected up to the end of Sep- 
tember, 1907, may now be taken as established. If the bank's losses 
thereby, prior to that time, can be attributed to négligence on the part 
of any officiai connected with the bank, Earl, its cashier throughout 
said period, is the only officiai so négligent. As to Earl, the court 
said in its opinion : 

"Possessed of his knowledge and intelligence, it would seem that, if he 
had exerd.sed the sliglitest care in suiiervising Coleman in the liandling of 
the clearing-house checks and In the keeping of the deijositor.s' ledger, the 
greater portion of the défalcation never would liave taken place." 

But the court, hère agreeing with the master, expressly declined 
to find the bank's directors négligent in employing Earl originally, as 
they had donc in 1903, and it nowhere overruled or disturbed findings 
by the master that they had not been négligent in retaining him in 
office. The court regardée! the question whether or not they were 
so négligent as of little importance, in view of the findings made by it. 

As to Edwin Dresser, the bank's président and executive head, he 
appears without dispute to bave taken, throughout the period in ques- 
tion and for many years before, a part in its daily opérations not 
taken by any other director, which brought him much more closely 
than any of them into connection with said opérations, and afiforded 
him constant opportunities, not possessed by them, for observing the 
methods followed in conducting said opérations and the manner in 
which the various employés were performing their duties. 

It is undisputed that he had regularly been at the bank every morn- 
ing for an hour or two, to consider with the cashier questions relating 
to investment of the bank's funds, and again for an hour or so every 
afternoon, to ascertain what had gone on during the day ; that he had 
been accustomed to deal personally with matters such as shortages 
of tellers' cash, or their discharge when found by him incompétent 
250 F— 34 
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or careless, and to sign at times checks for balances due the clearing 
house or the First National Bank of Boston, instead of the cashier. 

It is also undisputed. that he was one of the largest stockholders of 
the bank, and one of the largest depositors therein ; that his personal 
deposit account ran from $35,000 to $50,000 ail the time, and was an 
inactive one; also that he was président and principal owner of a 
Company which was also a large depositor. In filling vacancies on the 
board of directors his influence appears to hâve been controlling. 

To the extent above stated, he had, with the acquiescence of the 
other directors, exercised immédiate supervision over matters con- 
nected with the administration of the bank, to which they had given 
considération only when brought before them at their regular weekly 
meetings. 

The négligence of the défendant directors, because of which the 
court bas found them liable, is therefore not any failure in duty on 
their part before September 30, 1907. It consists wholly in their 
failure, on or after that date, to discover that Coleman was prac- 
ticing his method of stealing the bank's funds, and was so manipu- 
lating the entries on its depositors' ledger from time to time, as to 
prevent their showing what he had done or was doing, except by 
resort to a more thorough and searching examination and check- 
ing of said entries than any which had ordinarily been made by the 
directors. By said method, as is undisputed, he successfuUy concealed 
his thefts, not only from the cashier, but also from the national bank 
examiners at their semiannual examinations of the bank and its books. 
Two such examinations wcre made during the above period before 
September 30, 1907, viz. in December, 1906, and June, 1907, and five 
after that date, viz. in December, 1907, June and December, 1908, and 
June and December, 1909. Thèse examinations were made alternately 
by two différent examiners. 

The appellants contend that the évidence did not warrant the court 
in treating the master's finding that the charge of négligence on their 
part was not sustained by the évidence, as either clearly against the 
weight of évidence, or as so inconsistent with his other findings that 
it could not properly stand. 

If négligence, as above appears, is not chargeable to the directors 
in respect of any of Coleman's stealings before September 30, 1907, 
it follows that they cannot be held responsible merely because of the 
deficiencies permitted by Earl to exist in the methods or routine fol- 
lowed in conducting the bank's regular opérations or in recording 
them on its books, notwithstanding that it was by taking advantage 
of such deficiencies that Coleman was enabled to accomplish and con- 
ceal his stealings. They were entitled to rely, as they did, upon Earl 
to guard against any such deficiencies, and until some spécial necessity 
for such action was brought to their attention they were under no 
duty to inquire or interfère independently of him. Briggs v. Spauld- 
ing, 141 U. S. 132, 165, 166, 11 Sup. Ct. 924, 35 L. Ed. 662; Warner 
V. Penoyer, 91 Fed. 587, 590, 591, 33 C. C. A. 222, 44 L. R. A. 761. 

[3-5] The négligence of which the court has found the directors 
guilty on September 30, 1907, does not consist in the neglect of any 
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spécial necessity for investigation then brought to theîr attention, but 
in failure to make such examination of the bank's book's as in the 
opinion of the court their regular duties required them to make. 

The court found that, if they had then made such an examination 
as article 19 of the bank's by-laws required, they would hâve compar- 
ed the bank's liabilities, as shovi'n on the depositors' ledger, with the 
cashier's ledger (on which alone they had been accustomed to rely), 
in order to ascertain whether the bank's bocks weve being correctly 
kept; that such comparison required them to add the balance foot- 
ings or the balance columns as then found on the depositor's ledger, 
whose totals either did net appear therefrom at ail, or appeared in- 
correctly; that if the true total of the balance footings had then 
been so ascertained, the fact that it was $20,000 larger than the 
sum due depositors on the cashier's ledger would hâve been disclosed, 
and if the true total of the balance columns had been so' ascertained, 
the fact that it was $27,000 larger than the amount shown due deposi- 
tors on the cashier's ledger would likewise hâve been disclosed ; that 
if they had added only the balance footings, and compared the total 
with the cashier's ledger, they would bave ascertained Coleman's ir- 
regularities ; and that, not having donc so, they were chargeable 
with négligence and liable for his défalcations after that date. 

Discovery of the fact that the bank really owed its depositors $27,- 
000, or even $20,000, more than its cashier's ledger showed on the 
date referred to, would no doubt hâve led to an ascertainment by the 
directors of Coleman's irregularities, as the court found. After such 
a discovery the directors could not, without unquestionable négligence, 
hâve omitted an immédiate and thorough audit of the bank's books 
and accounts, going to the extent necessary for a full and complète 
explanation of the discrepancies found and the causes thereof. 

The only ground for holding such examination necessary on the par- 
ticular date of September 30, 1907, is that the directors then declared 
the regular dividend, payable October 1, 1907. Dividends were regu- 
larly declared as of April 1 and October 1, and there were four later 
dividend déclarations : On March 23 and September 28, 1908, and 
March 30 and September 27, 1909. For the examinations required 
as above by article 19 no dates were expressly fixed by the by-laws or 
otherwise, but the court found that they "were intended to take place 
before the dividends were declared." Of the two examinations ap- 
pearing from the records, however, only the second (March 30, 1909) 
was made on or just before the date of the dividend déclaration ; the 
first (November 16, 1908) came six weeks after the October, 1908, 
dividend. 

Article 19 of the bank's by-laws, quoted in the opinion below, pro- 
vided that a committee should be appointed by the directors every six 
months — 

"to examine into tbe affairs of the bank, to count Its cash, and compare Its 
assets and liabilities with the balances on the gênerai ledger, for the purpose 
of ascertaining whether or not the booifs are correctly kept and the condition 
of the bank in a sound and solvent condition, the resuit of which examina- 
tion shall be reported to the board at their next regular meeting." 
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Article 16 required the keeping of a minute book, in whicli the pro- 
ceedings of the board at ail regular and spécial sessions were to be 
recorded. 

The directors' records show only two examinations by them during 
the period hère in question. In neither instance do they expressly show 
the appointment of a committee to examine. They show only that, 
on November 16, 1908, the directors examined the bank and found 
the cash balance correct. This record is attested by Edwin Dresser, 
Gale, and Barber as directors. They also show that on March 30, 
1909, a spécial meeting of the directors was held for the purpose of 
examining the bank, the président presiding; members présent. Gale, 
S. Dresser, and Barber. 

Although the records show no other examinations, the master found 
from the évidence that others were in fact made by the directors as 
a board. When, or by whom, said other examinations were made, 
the master did not find ; there being no évidence bef ore him sufficient 
for the purpose. 

As to such examinations as were made, whether by committees or 
by the board itself, the master's fînding is undisputed that they were 
never carried to the extent of examining the individual (i. e., depos- 
itors') ledger, and comparing it with the gênerai (i. e., cashier's) 
ledger. 

The court found that no examinations, except the two shown by the 
records as above, were made in 1907, 1908, or 1909. Whether or not 
this was a finding clearly required by the weight of the évidence, we 
need not consider. No directors' examination, whenever or however 
made, having before extended to such vérification of the figures found 
on the depositors' ledger as, in the view of the court, was necessary 
to an adéquate performance of the directors' duties, it results that the 
real inquiry is whether their failure to make the kind of examina- 
tions and comparisons deeraed necessary by the court on September 
30, 1907, was a failure in duty on their part so clearly négligent as to 
warrant the court in rejecting the master's findings, and to render the 
directors ail responsible for the subséquent losses by Coleman's steal- 
ings. If not so liable as of that date, it is plain that they are not so 
liable for the subséquent failures to make like examinations before 
each dividend subsequently declared. 

To hold ail the directors chargeable with négligence rendering them 
ail so responsible, merely because they failed to make the additions 
and comparisons held necessary by the court, requires, in our opin- 
ion, the application of a standard of diligence more exacting than any 
heretofore apphed in the case of national bank directors ; nor can we 
regard the application of such a rule as justified by the circumstances 
hère shown. 

We do not think it can be said that there would necessarily hâve 
been a négligent breach of duty on the part of every director, had ex- 
aminations in accordance with article 19 of the by-laws been wholly 
omitted during the period hère involved ; no spécial reason tending to 
forbid such omission being shown. 
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The by-laws were adopted by the then directors when the bank was 
organized in 1865. They were not adopted by the corporation, nor 
were their requirements imposed upon the directors by any authority 
higher than that of the board itself for the time being. They were 
adopted before the amendment of 1874 (Act June 20, 1874, c. 343, 18 
Stat. 123) to the National Banking Act (Act June 3, 1864, c. 106, 13 
Stat. 99), which permitted the directors to allow incidental powers 
necessary to carry on the bank's business, to be exercised by offîcers 
or agents, as was also the case in Briggs v. Spaulding, 141 U. S. 132, 
11 Sup. Ct. 924, 35 L. Ed. 662. We see no reason to doubt that the re- 
quirements of article 19 might hâve been waived or their observance 
omitted by the directors, if regarded by them as no longer necessary, 
in the absence of spécial circumstances showing such waiver or omis- 
sion to hâve been inconsistent with good judgment and reasonable 
prudence. Nonobservance of a similar by-law for fourteen years ap- 
peared in the above case of Briggs v. Spaulding; the raatters covered 
by it having been left by the directors whoUy to the président and 
cashier, and without any formai amendment or repeal of the by-law. 
The directors were nevertheless exonerated, although stringent ob- 
servance of the by-law could hardly hâve failed to disclose the mis- 
doings of the président and cashier for which it was sought to hold 
them responsible. It was considered sufficient by the court that the 
manner of conducting the bank's business, in that and other respects, 
had been sanctioned by long-continued usage. 

In the présent case the court treated article 19 of the by-laws as év- 
idence in the nature of an admission by the directors as to what they 
considered themselves called upon to do in the performance of their 
duties. They had, indeed, left the by-law unrepealed, and the testimony 
of one of them (Sumner Dresser) was that the usual times for mak- 
ing examinations of some sort had been March and September. But 
no committee to examine had ever been appointed as called for by the 
by-law, such examinations as were niade were by ail the directors 
who happened to be présent, and no such vérification of balances on 
the gênerai ledger by vérification of the figures on the depositors' 
iedger had ever been contemplated or recognized as a required feature 
of the examinations to be made. The by-law does not expressly re- 
quire that method of vérification; it leaves the choice of methods to 
the examiners. Taking it and the directors' practice under it to- 
gether, we cannot regard them as clear and unmistakable évidence that 
the directors had considered themselves called upon to follow the 
process thought necessary by the court in making their examina- 
tions. 

Nor can we find négligence on the directors' part clearly and un- 
mistakably shown merely by the fact that they omitted to make the 
examination in the particular way which the District Court regarded 
as a necessary test required by ordinary considérations of précaution. 
It is difficult to see upon what principle a director can be held négli- 
gent merely for omission to perform an act not usual, and not known 
by him to be necessary or important, especially in the absence of any- 
thing suggesting inquiry as to its necessity or importance. What 
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was regularly done at the exaniinations made appears from the quo- 
tation in the opinion below from the master's report; and it proved 
insufficient for the purpose of bringing to light that which would hâve 
led to discovery of Coleman's practices, in that, as the opinion below 
States : 

"They took the amount due deposltors iipon the caahler's ledger as correct,, 
which was, in fact, inaccurate bj' the amount of Coleman's stealing." 

Speaking generally of the directors, there had been nothing to put 
them on inquiry or cause them to suspect that the amount shown by 
the cashier's ledger as due depositors might be inaccurate, and might 
therefore require vérification by such additions of figures on the de- 
positors' ledger, and we cannot hold their reliance upon the cashier 
and his ledger for a correct showing of said amount to hâve been 
clear and unmistakable négligence. The amount so taken by them as 
correct, as the master found, "would be and apparently was verified by 
[the cashier's] showing of expenses paid, investments made, cash on 
hand and deposited with other banks." 

As, in view of Briggs v. Spaulding, 141 U. S. 132, 11 Sup. Ct. 924, 
35 L. Ed. 662, above cited, we could not hold mère nonobservance 
of the by-law to be a proved failure in performance of a duty re- 
quired of the défendants as directors so we cannot hold the above fail- 
ure on their part to go behind the figures given them by the cashier 
on his ledger of itself to be a proved neghgent failure in due perform- 
ance of their duties. Such action on their part would hâve been a 
"measure of unusual précaution, not imperative when there was no 
reason to distrust the integrity or efificiency of the cashier" ; and di- 
rectors, as has been held, are "not to be deemed remiss because they 
did not resort to exceptional methods, or because they relied on the 
cashier's supervision over the books and accounts, or because they re- 
posed confidence in his reports of the amount and other clérical dé- 
tails of the assets and liabilities." Warner v. Penoyer, 91 Fed. 587, 
591, 33 C. C. A. 222, 44 L. R. A. 761. 

Neither the master nor the court below hâve found, nor does any- 
thing in the record indicate, that on or before September 30, 1907, 
there had come to the notice of the président or of any other director 
anything tending to arouse in their minds any suspicion or distrust of 
the cashier's efificiency, or of the reliability of the books and accounts 
kept under his supervision. 

In view of the subtlety of the wrongdoer's System for covering and 
concealing his spéculations and embezzlements, we are also unable to 
accept as clearly warranted by the évidence the conclusion reached by 
the District Court that due diligence on the directors' part in compar- 
ing the bank's assets and liabilities with the cashier's ledger would 
hâve resulted in discovery by them of the discrepancies found by the 
court to hâve existed on that date between it and the cashier's ledger. 

Coleman's manipulations of the depositors' ledger succeeded in con- 
cealing his methods from the national bank examiners, as stated be- 
low. But the court had before it the results of six months' scrutiny 
of both ledgers by an expert accountant, who had also examined in. 
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connection with them everything found in the bank's bocks and papers 
which could assist him in tracing Coleman's dealings with the depos- 
itors' ledger in his constant efforts to prevent the entries thereon 
from showing the shortages caused by his thefts. By the aid of thèse 
results the importance of determining the true amount of the columns 
and footings in the depositors' ledger referred to by the court, and 
how to sélect and follow the significant columns and footings in order 
to accomplish such détermination had then been made clear. But we 
are not satisfied, under the peculiar circumstances of the concealment, 
that it is reasonable to fînd, or to assume as clearly and unmistakably 
established, that the directors, acting as they would bave had to act 
on September 30, 1907, without the aid of any of the knowledge ob- 
tained after the event, and not prompted to exceptional methods of in- 
vestigation by any reason to believe them necessary, would hâve dis- 
covered for themselves the important thing to be donc and accom- 
plished it with success. We agrée with the master that the depositors' 
ledger "is a difïîcult book to follow and one in which a person not 
thoroughly familiar with it and used to handling it would not be likely 
to readily detect error." 

If it can be said that Edwin Dresser, the président, though neifîier 
an accountant or bookkeeper, nor familiar with banking methods of 
keeping either individual or gênerai accounts, had, or should hâve 
had, sufficient familiarity with this particular book because of his long- 
continued daily opportunities for becoming familiar with the method 
of bookkeeping followed in his bank, we find no sufficient ground for 
supposing sufficient familiarity or bookkeeping knowledge to that end 
on the part of any of the other four directors. Richardson, it is true, 
had been for years paying teller in a Boston trust company, a fact 
which we can hardly regard as sufficient for the purpose in his case, 
there being nothing to show that he had ever had to deal with such 
a book as this. The occupations of the remaining directors still less 
appear to hâve been such as would hâve been likely to qualify them 
in any respect for such an inquiry. 

A further considération seems to us important in this connection. 
Coleman not infrequently resorted to methods for concealing the 
fact that the entries on the depositors' ledger did not really corre- 
spond with the cashier's ledger, as they were supposed to do, other 
than that method which might hâve been detected by addition of his 
balance footings or balance columns. He adapted his methods of 
concealment to the varying danger of détection as it appeared from 
time to time. In particular, he had on many days so raised or low- 
ered the amounts shown as balances due individual depositors as to 
leave a correct addition of the footings or columns in agreement 
with the cashier's ledger and to require ascertainment of the true bal- 
ances due depositors in order to detect the shortage. To this method 
he appears to bave resorted when any examination by others of his 
depositors' ledger seemed likely to be impending. By resort to it he 
succeeded in preventing discovery by the national bank examiners at 
any of their examinations — in one instance (December, 1909) while 
their examination was proceeding and détection had appeared in- 
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evitable. It cannot, therefore, be assumed as certain that the en- 
tries now found on the depositors' ledger as of September 30, 1907, 
would hâve been found there as they now stand, had the method of 
examination suggested by the court been undertaken by the direc- 
tors on that date. Nothing then known to the directors tended to 
suggest to them the importance of making their examination without 
Coleman's knowledge. 

If any examination of the bank by the national examiners has since 
been made to appear in any respect inadéquate, in the light of the 
discoveries made as above by the expert accountant, each of them ap- 
pears to hâve been at any rate much more thoroughgoing than any of 
the directors could bave been expected to make without expert as- 
sistance. That such examinations were regularly made twice in each 
year, and without discovering anything wrong in the bank's condition 
or bookkeeping, the directors knew, and that fact affords still another 
reason for beheving that they were going along under a feeling of se- 
curity, and with no cause to suspect wrongdoing or irregularities ; a 
reason which tends to forbid the conclusion that the directors are 
shown to bave clearly and unmistakably failed in the ordinary care 
due from them, merely by their omission as above to make more reg- 
ular and more searching examinations themselves. 

Nothing in the évidence tends to show that examinations of the 
kind held necessary by the court are or hâve ever been usually recog- 
nized or understood as part of the regular duties which directors of 
such a bank as this are expected to perform, nor is any such duty 
required by any rule of law. Judging thèse directors, as they are 
entitled to be judged in the light of ail the circumstances présent to 
their minds at the time, as business men of average business abiHties 
and accomplishments, with no pretensions to instinctive foresight, 
or expert training in respect to bank bookkeeping, we are unable to- 
believe that their omission to make such examinations on September 
30, 1907, or thereafter, in the absence of notice of spécial necessity 
therefor, clearly proves négligence on their part. To this extent we 
think the master's findings should hâve been confirmed. Under a 
familiar principle, in determining the question whether the évidence 
was so clear as to justify rejecting the master's findings against nég- 
ligence, référence must be had to the situation which surrounded the 
directors at the time of the alleged omissions of duty and before 
the wrongs of Coleman had been discovered and exposed, rather 
than by référence to a situation afterwards discovered and exposed 
by experts. 1 Thompson on L,aw of Négligence, § 28. The character 
of after-discovered conditions might be such, in a given case, as to 
tend to show négligence, yet fall far short of making it clear and un- 
mistakable; and, again, they might be such as to bave very little, if 
any tendency to show négligence. 

[G, 7] 3. Thinking, as we do, that there was no want of due care 
in the discharge of the directors' duties clearly established by their 
failures to make the above examinations of the depositors' ledger 
thought necessary by the court, the matter next in order of time to 
be considered is the court's finding that there was such a failure in 
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due care on Hdwin Dresser's part, in neglecting to bring before the 
other directors Fillmore's letter to him dated September 29, 1908, or 
FiUmore's statements and warning to him regarding Coleman in a 
conversation near the end of October, 1908, and in failing to take 
any action whatever in conséquence thereof toward investigating 
Coleman's life outside the bank, or bis doings witbin it, as to render 
him individually liable. The substance of Fillmore's letter and of 
wbat he later said to Dresser appears in the District Court's opin- 
ion. 

Fillmore was a résident of Cambridge, and a responsible person so 
far as appears. As a depositor in the bank he had an interest with 
whose protection Dresser was charged, so far as reasonable diligence 
in performing the duties of président and a director could secure it. 
Whether or not Fillmore's claim had any justification tbat his package 
of money left in the bank's safe had been taken by some one in tbe 
bank, his statement that he believed Coleman was "living a pretty fast 
pace," his statement that he "had good authority for believing that 
Coleman was supporting a woman," and his advice to Dresser, "Look 
after Coleman," seem to us, as they did to the District Court, notice 
to Dresser calling for immédiate action on his part, such as he could 
disregard only at his péril. 

At the time of thèse warnings Coleman had in fact been speculat- 
ing for nearly a year through Boston brokers, having begun such 
spéculations about the time he began taking the bank's money in 
November, 1906; and he thereafter, in fact, continued them un- 
til February, 1910, in which month his stealîngs were discovered. 

He had also, during the same period in fact, been spending money 
freely in Boston hôtels and restaurants, and generally leading a fast 
life, as the court's opinion states. 

He does not appear to hâve taken any pains to conceal either his 
spéculations or his other doings in Boston outside bank hours. They 
had been going on long enough to prevent any reasonable doubt that 
prompt and appropriate inquiry in the proper quarters would hâve 
shown that Fihmore's statements and warning had ample foundation 
in fact. Had the other directors been informed of them, the duty of 
îhe board would bave been to inquire at once as to their truth, and, 
having learned that there was a substantial basis for them, their duty 
to end Coleman's connection with the bank and institute an immé- 
diate and searching scrutiny of ail his doings therein would bave been 
plain. 

It cannot be said that there was nothing regarding Coleman with- 
in Dresser's knowledge at the time which should hâve led a bank 
président in his position to suspect that there might be truth enough 
to need investigation in wbat Fillmore had said, or should hâve led 
him to apprehend danger in wholly disregarding and neglecting it. 

The bank never paid Coleman more tban $12 a week; yet sincc 
1907 he had been running an automobile which cost $800, even com- 
ing to his work in it and leaving it standing in front of the bank. We 
cannot doubt that Dresser knew the fact that Coleman was using the 
machine as its owner, bccause this was a fact generally known to the 
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other persons daily présent at the bank. If there îs évidence that 
Coleman paid for the machine ont of commissions on sales of other 
machines negotiated by him, it does not appear that Dresser knew, or 
ever asked, how he had paid for it. Hère was a pièce of apparent 
extravagance on the part of a $12 a week clerk, trusted to perform 
important duties in the bank, and not long bef ore intrusted with the 
bank's money, which we think should hâve suggested at once to the 
bank's président, taking the part which Dresser is shown to hâve 
taken in the daily administration of the bank's affairs, and relied up- 
on as he was by the other directors, particularly in matters concern- 
ing the hire and discharge of employés, the need for active investiga- 
tion. It should hâve aroused his suspicion, as it did later the sus- 
picions of persons unconnected with the bank's management, one 
of whom remarked upon it to Dresser himself in February, 1909, and 
another to Earl in August, 1909 — remarks which Earl reported to 
Dresser. Dresser, however, took no action in conséquence of thèse 
remarks, any more than when Coleman first appeared as owner of 
an automobile, or when he received Fillmore's statements and warn- 
ings. 

There was évidence that before the fall of 1908, and in fact ever 
since 1904, it had been Coleman's fréquent practice to give orders to 
brokers for the purchase or sale of stocks, over a téléphone in the 
bank within a few feet of the cashier's desk, and in the next room to 
that occupied by Dresser when présent at the bank. There was also 
évidence that Coleman had talked on more than one occasion with 
Dresser about stocks. That he once spoke about a purchase or sale 
of copper stocks intended by him Dresser admitted, in testimony giv- 
en before the master. The date of this last occurrence did not ap- 
pear; but if Dresser is to be credited with entire ignorance in the 
fall of 1908, that Coleman was interested in the stock market, he must 
be supposed to hâve paid no attention whatever to what went on in his 
immédiate présence. 

If what had been brought to Dresser's notice about Coleman's au- 
tomobile, and his dealings in stocks, would not of itself hâve been 
enough to call upon him for active inquiry and investigation, we think 
it clear that after Fillmore's statements, tending to confirm an ap- 
préhension of danger to the bank which facts already within his no- 
tice tended to suggest, he could no longer remain inactive, and still be 
entitled to say that he was doing his full duty. 

Under a familiar rule, in view of Dresser's relations to the bank 
and the other directors, it was his plain duty, not only to know the 
character and habits of the bank's employés and exercise reasonable 
supervision over them, but to use reasonable diligence in respect to ail 
matters bearing upon the question whether they should be retained in 
positions of trust. 

Notice sufficient to attract attention, and put a party on his guard 
and call for inquiry is notice of everything to which such inquiry 
might hâve led. Wood v. Carpenter, 101 U. S. 135, 141, 25 h. Ed. 
807; Shauer v. Alterton, 151 U. S. 607, 622, 14 Sup. Ct. 442, 38 L. 
Ed. 286. 
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So far as appears, Dresser had neither known nor tried to know 
anything about Coleman's course of life when away from the bank. 
According to his testimony, he knew Coleman's father, a respectable 
man, and Coleman had been "highly recommended" when first em- 
ployed in the bank in 1903. Besides this, Coleman's behavior while 
actually in the bank appears to hâve been ail the material he ever 
had upon which to form a judgment as to his trustworthiness. The 
recommendation in 1903 appears to hâve corne only from the com- 
mercial school in which Coleman had just taken a course. He was 
then only 17 years old, and he was then taken into the bank only as 
messenger at $4 a week. There was clearly nothing in ail this to ex- 
cuse blind confidence on Dresser's part in his fidelity, five years later, 
when being trusted in positions affording greatly enlarged opportu- 
nities for stealing, or complète disregard of charges seriously made, 
and in substantial respects supported by facts within Dresser's own 
knowledge at the time, that Coleman was foUowing a course of life so 
likely to put him under temptations to dishonesty. 

The correctness of Coleman's entries on the depositors' ledger 
might hâve been tested by Dresser more readily than by any of the 
other directors. Means for detecting errors in them were more con- 
stantly and more readily available to him than to them, because of his 
daily présence in the bank as its executive head, and the fact that his 
own Personal deposit account and that of the company controlled and 
managed by him were two of the largest on the bank's boo' s. They 
were the two more frequently manipulated by Coleman than any oth- 
ers on the depositors' ledger, when it suited his scheme of conceal- 
ment to charge the sum taken by him to an individual account as if 
drawn by the depositor, or to drop an individual depositor's apparent 
balance without entering any charge to justify the drop. 

Although Dresser kept no check book showing by its stubs what 
checks had been drawn, he had data enabling him to tell at any time 
how much ought to be standing to his crédit on the bank's books, and 
the occasions were numerous and common upon which any examina- 
tion of either account as shown on Coleman's ledger must hâve shown 
him gross error in the balance there appearing. Examination enough 
for this purpose he might bave made at any time in a few minutes, 
on his own statement. He never attempted anything of the kind, but 
remained content with the monthly showing of his passbooks, which 
Coleman took care to bave always correct. In Dresser's testimony he 
admitted that he knew the way the depositors' ledger was kept, and 
had occasionally looked it over; but he never had donc so to see 
whether it was correctly kept. 

Examinations of Coleman's figures as above by Dresser in Octo- 
ber and November, 1908, would hâve compelled further investigation, 
and such investigation, properly conducted, would hâve shown Dress- 
er that what he had been told about Coleman's spéculative habits and 
fast life was true. If, with this knowledge, he had let Coleman con- 
tinue in the bank as before, without full inquir)^ into ail his previous 
dealings with its funds or books. Dresser would hâve f ailed in his duty 
toward the depositors, and would thereby hâve become liable for sub- 
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sequent losses of its monev through Coleman's continuée! dishonesty. 
Preston v. Prather, 137 U.' S. 610, 11 Sup. Ct. 162, 34 L. Ed. 788. 

Moreover, and by way of illustration, it appeared from Coleman's 
testimony in the trial of tliis cause before the master that during this 
period he was engaged in faro bank gambling in New York, and we 
think it quite within the realm of probabilities that, if reasonable cir- 
cumspection had been exercised and reasonable inquiries and investi- 
gations made as to his habits and doings, his fréquent journeys to 
New York on the afternoon trains, returning in the morning, and the 
stupendous losses at faro would hâve been uncovered and the bank's 
money saved. It is true that the frequency of thèse journeys and the 
extent of the losses were not disclosed until the trial of Keliher (193 
Fed. 8, 12, 16-18, 114 C. C. A. 128), who was associated with Cole- 
man in thèse swindlings and gamblings ; but, it appearing in this liti- 
gation that thèse doings were at a period closely connected with the 
time of the disclosures to Edwin Dresser as to Coleman's habits, we 
think it is something which we may consider on the question as to 
what reasonable circumspection and investigation on Mr. Dresser's 
part would probably bave discovered at a time to save the bank. 

In view of Dresser's position as président, of ail his previous knowl- 
edge regarding Coleman, and of ail that due use of méans constantly 
at his c'^mmand would hâve afïord'- ' him, we are unable to find rea- 
sonable excuse for his total disregard of what Eillmore had said to 
him. We cannot avoid the conclusion that reasonable diligence in 
discharging the duties of his office required him to report what Eill- 
more had said to the directors, and to see that steps were taken 
without delay to find out how far those statements were founded on 
fact. For his failure to take any action of the kind no excuse is 
shown. 

[8] It is true that Dresser was receiving no compensation for what 
he did, either as président or as director. It is true, also, that the 
duties he alone had been accustomed to discharge in connection with 
the bank's management had never been expressly delegated to him. 
He had, however, assumed their performance, and continued to per- 
form them for many years, and the other directors, by acquiescence, 
had been relying on him for their proper performance. We think it 
unmistakably clear that failure by him to use reasonable care in 
performing them, after a warning about which the other directors 
knew nothing, imposes upon him a responsibility not incurred by them, 
and not imputable to them in such a sensé as to make them liable for 
the resulting conséquences. 

Because of his failure to take any steps himself regarding what 
Fillmore had told him, and because of his failure to inform the di- 
rectors, thus afïording them an opportunity of then putting a stop to 
Coleman's frauds, we are of opinion that the responsibility for losses 
due to their further continuance must rest upon him. If, as we think, 
the opportunity of then arresting the course of Coleman's déprédations 
was lost by Dresser's neglect, what the bank lost by their continuance 
was lost through his neglect. We therefore find no error in the Dis- 
trict Court's conclusion to this efifect. 
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[9] 4. Next to be considered is the District Court's finding that 
not only Edwin Dresser, but ail five directors, are liable for the 
total amount taken by Coleman after the end of September, 1909. 
Up to that time he had taken $130,193 in ail; afterwards he took 
$179,950 more. 

It appears without dispute that a décline in the total amounts due 
depositors, as shown by the cashier's ledger and his statements present- 
ed each week to the directors, began to show itself in September, 1909, 
that it later became more rapid and more serious in amount than at 
first, and that this continued until the failure. It was noticed by the 
cashier and the directors, and led them to discuss its probable cause, 
to go over the cashier's ledger in search of possible errors, and to 
count the cash and securities. The only resuit of the considération 
they gave to the matter was a conclusion, accepted by them ail, that 
the décline must be due to gênerai business conditions, and to compéti- 
tion of newer institutions ofïering greater attractions to depositors. 
With this they remained content, taking no steps to find other explana- 
tions for the shrinkage, either by having an audit of the bank, or an 
examination of the depositors' ledger, or a scrutiny of the checks 
and clearing house slips, kept in the bank each month until the pass- 
books were balanced at the end thereof. 

The court held that reasonable care on the directors' part required 
them, in September, 1909, when they knew the shrinkage in deposits 
to be abnormal, to cause an audit to be made, or at least an examina- 
tion of the checks then in the bank, in addition to such examination 
of the depositors' ledger as it had held necessary to be made by 
them twice a year, as above, beginning with September, 1907, and 
therefore also in September, 1909. Resort to thèse measures, as the 
court f ound, would hâve revealed Coleman's défalcations ; a reason- 
able time for such examination and discovery had expired at the end 
of September, 1909; and the directors' liability for ail the subséquent 
losses was therefore held established. 

There had in fact been no real falling off, either in the number 
of depositors or in the average daily amounts then being deposited. 
This was apparent from the cashier's ledger, which correctly set forth 
the amount of each day's deposits. The total amount which ought 
to hâve been in the bank to the crédit of the depositors was over 
$400,000. The previous normal average of total deposits had been 
about $300,000, rising above or falling below that figure by about $25,- 
000. Coleman's takings, at first comparatively small in amount, had 
not for some time offset the actual increase in deposits ; and his meth- 
ods of concealing them had meanwhile prevented their effect in re- 
ducing the totals due depositors from becoming noticeable in the 
showings of the cashier's ledger. But, having by the fall of 1909 
come to offset said increase, and becoming thereafter larger in amount 
and more fréquent, the réduction they were effecting necessarily be- 
gan to be disclosed by said ledger, and it rapidly became more and 
more apparent therefrom. 

We do not think the directors can fairly be charged with knowledge 
that the shrinkage in deposits was "abnormal" at so early a date as 
that adopted by the court in the above findings. 
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In the opinion, the highest and lowest totals of deposits for 1907 
and 1908 and for each month of 1909 are set forth. Tliese figures 
do not show any shrinkage which the directors must hâve regarded 
as abnormal before the last 10 days of October, 1909, at the earliest. 
They support the testiniony of Sumner Dresser that the normal average 
for several years had been taken to be about $300,000— sometimes 
$325,000 for a high, and $275,000 for a low, normal. The lowest total 
in 1909 before September 1 had appeared on June 29, and was a little 
over $271,000. But during the following three months it had reached 
$345,000 in August, and been over $300,000 for a considérable part of 
the time. Not until September 29 did it fall again, as it had in June, 
to about $271,000. After September 29, while $300,000 was never 
again reached, totals of $280,000 or over were shown for much of 
the time. The lowest in October was $255,878 on the 23d, from which 
time the décline appears to hâve been rapid and steady, less than $200,- 
000 being shown on December 18, and only about $107,000 when the 
bank closed its doors. 

The master found the time when a decHne was noticed and con- 
sidered by the directors to hâve been "in September or the early fall 
of 1909." Sumner Dresser's testimony that it was "about the last of 
October" was not contradicted, and, in view of the figures, seems to 
fix a time more in accordance with probability. The date fixed by the 
court as that whereon a reasonable time for taking the measures held 
necessary in view of the shrinkage expired seems to us in any event 
at least a month earlier than the évidence warrants, 

From our conclusion that Edwin Dresser's négligence in disregard- 
ing Fillmore's statements about Coleman had made him responsible 
for the failure to discover and stop the steahngs ever since the end 
of November, 1908, it follows that he, at least, is also responsible 
for the failure to discover and stop them, when the above apparent 
abnormal shrinkage in deposits was under considération by the direc- 
tors. To him alone had corne notice of facts which ought to hâve led 
him to suspect the need of complète investigation as to Coleman's 
doings in the bank ; and it had ever since been in his power to use 
those' methods of inquiry which, as above stated, were more readily 
and constantly available to him than to any other director. Hère was 
additional reason, brought to his notice in September, 1909, for sus- 
picion that something wrong might be going on within the bank, and 
a reason which should hâve had especial force with him, because of 
the notice received by him months before, but nev^r imparted to his 
fellow directors. 

As to the other four directors, to whom no such notice had come, 
in 1908 or subsequently, as had come to the président, the question is 
whether or not the évidence clearly shows their omission to take, in 
the fall of 1909, the measures held then necessary by the District Court, 
because of the apparent drop in deposits, to hâve been a failure in rea- 
sonable care on their part. 

We agrée with the District Court that, if such measures had then 
been taken, they wonld hâve revealed Coleman's défalcations. Not 
only is it true that vérification of the totals on the depositors' ledger 
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would hâve revealed much larger and more fréquent discrepancies up- 
on comparison with the cashier's ledger than at the end of September, 
1907, but it is also truc that from the checks in the bank during Septem- 
ber, October and Xovember, 1909, and particularly from those of the 
last two of said months, there would bave been found missing so many 
checks and for so large amounts, as must hâve shown the immédiate 
road toward complète discovery. The missing checks represented Cole- 
man's stealings during the month, they had been included in the bank's 
payments in settlement with the clearing house or with other banks, 
and they ought to bave been in the bank's custody. Neither on the 
days upon which they had beeupaid, nor on any subséquent day, had 
they been charged upon the depositors' ledger; but to discover that 
this was true would bave been much more difficult than to discover 
that they were missing! 

We f urther agrée with the District Court that the drop in deposits, 
as apparent from the cashier's ledger, called for investigation as to 
withdrawals from the money on deposit, rather than as to any sup- 
posed falling off in number of depositors or in amounts deposited. 
While the apparent shrinkage did not necessarily indicate that the 
bank's funds were being stolen, it did indicate that money was being 
withdrawn at a rate faster than that at which it was being intrusted 
to the bank's care, and that this was happening to an unprecedented 
extent. 

But the évidence by no means shows that inquiry as to withdrawals 
of deposits was wholly neglected, or that the directors' adoption of a 
mistaken explanation as accounting for the shrinkage was altogether 
without excuse. They were told by the cashier that the depositors 
were drawing out their money. He specified several large accounts 
from which considérable withdrawals had recently been made. They 
were also told by the teller that, while no account was being lost, the 
accounts were being largely reduced by the depositors themselves. 
That ail this did not go far enough to account for ail the shrinkage 
is true, yet we do not see how the directors, other than Edwin Dresser, 
could reasonably bave been expected to find out of themselves that 
it was true, and, in view of the rule that the conclusion of neghgence 
must be clearly and unmistakably established in order to reject the 
findings of the master, we cannot find warrant for sustaining the find- 
ing of the District Court that they were so far culpable as to make 
them chargeable with individual liability upon the ground of nég- 
ligence in f ailing to do more than they did. 

The measures which would bave led to discovery of the truth about 
the shrinkage, had they been taken at the time, appear simple and ob- 
vions, now that ail the facts then existing bave been brought to light. 
It is true, also, that such discovery, when made in the following Feb- 
ruary, was effected by means of those measures, and at a cost of com- 
paratively little time or labor. 

It was so effected, however, not by persons without spécial skill 
or knowledge, but by the président and treasurer of a diiïerent bank, 
examining the accounts of this bank with a view to its purchase. Both 
were possessed of a knowledge of banking methods of accounting, and 
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an expérience in dealing with accounts of that character, such as thèse 
directors neither had nor were expected to hâve, so far as appears. 
In view of ail that can be siipposed to hâve been présent to their niinds 
at the time, it seems to us more than can reasonably be expected of 
them that they should either make the same discovery for themselves, 
or give the cashier such directions as would hâve enabled him to make 
it; at least, under the circumstances, we think the omission to do 
more falls far short of afifording the measure of proof required to 
justify clearly and unmistakably, and contrary to the findings of a 
master, a conclusion of négligence and individual liability on the 
part of directors for the wrongdoing of clerks or subordinate offi- 
cers of banks to whom duties hâve been entrusted. 

No complète audit of the bank had been made since the summer of 
1903, just before Earl assumed his duties as its cashier. The only 
effectuai step which thèse directors could bave taken toward fînding 
the true reasons for the shrinkage noticed in the fall of 1909 would 
hâve been to order another complète audit made by compétent experts. 

We cannot regard it as clearly shown, however, that their failure 
to take this course was a négligent failure in the reasonable care re- 
quired of them. No such action was recommended, or even suggested, 
by the cashier or by the président ; nor is any sufficient ground f ound 
for the conclusion that the directors ought then to hâve known that 
they could no longer safely rely upon the cashier, or his methods, or 
his représentations regarding the bank's condition, but were called 
upon to take action independently of him. Except the drop in de- 
posit totals, which he accounted for as above, nothing appears to bave 
been brought to their notice in the fall of 1909, any more than in 
September, 1907, tending to suggest a necessity for such action on 
their part. 

It is true that the auditor's report of 1903 had called attention to the 
danger of letting the depositors' ledger "go a day with errors not 
found." Not only the président, but Sumner Dresser and Gale aiso, 
must be supposed to bave known this fact when the report was made. 
The oïher two défendants were not directors at that time. But to 
keep this book free from error was part of the cashier's work, and 
the responsibility for having it so kept was upon him, and until some 
failure on his part in that respect had been brought to their notice 
the directors might reasonably assume that this part of his work was 
being properly done, without giving it their personal supervision. 

On December 3, 1909, the next examination of the bank by a na- 
tional examiner was made. By that time the deposit totals had further 
declined to $151,506.30, a décline since the June examination which 
must hâve attracted the examiner's notice. Yet neither in his report, 
nor to the directors, did he suggest that anything had been found by 
him requiring correction or investigation, in the bank's condition at 
that time. Though they knew that his examination was by no means 
a complète audit, the circumstance that he had found nothing wrong 
might justly tend to confirm the directors in their reliance upon the 
cashier. 
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[10] 5. The défendant Barber has been found négligent by the 
District Court, in that he paid no attention to certain statements made 
to him, about three months before the bank failed, by the président of 
the Harvard Trust Company, in an interview at which they tall<ed 
about the proposed purchase of the bank. The statements were, 
in substance, that it had been currently reported among Bullard's 
clerks that one of the bank's officers was frequenting bucket shops 
in Boston and was evidently Hving pretty fast. No name was men- 
tioned ; Barber did not ask the name, never reported the statement to 
the other directors, and took no steps to investigate as to their truth. 

Barber, so far as appears, had at the time no other reason for sus- 
pecting that Coleman might be the person intended, except that during 
the preceding summer a Dr. Wetherbee, living near the bank, had 
told him "he did not think it looked very well to bave the automobile 
in front of the bank so much." Barber's testimony, given in person 
before the master, was that Bullard's statements directed his mind, 
not to Coleman (who was only the bookkeeper), but to the officers 
of the bank. This seems to us the impression most likely to be given 
by what Bullard said. He did not suggest any belief of his own that 
the reports he referred to were true, or even that they called for ac- 
tion on Barber's part. In view of Barber's testimony, we cannot con- 
sider it proved that they constituted a warning against Coleman which 
Barber could not neglect without becoming responsible. 

Various other questions are raised by the assignments of error, 
which the conclusions above stated render it unnecessary to décide. 

The decree of the District Court, except as against Edwin Dresser's 
administratoi", is reversed. The case is remanded to that court, with 
directions to dismiss the bill as against the other défendants, and to 
modify the decree against said administrator by reducing the dam- 
ages awarded to the amount of Coleman's défalcations f rom December 
1, 1908, to the close of the bank. So modified, said decree is affirmed. 
The appellants recover their costs of appeal. 

BROWN, District Judge (dissenting in part). While I fuUy agrée 
with the careful opinion of the majority of the court as to the de- 
fendants other than the administrator of Edwin Dresser, I am unable 
to agrée with a finding that by reason of spécial négligence on the part 
of Edwin Dresser his estate should be held responsible in damages to 
to full amount of Coleman's défalcations from December 1, 1908, to 
the close of the bank. 

I am especially of the opinion that what may be termed the "Fill- 
more warning" has been given undue and artifîcial importance as a 
notice putting Edwin Dresser on guard against Coleman as an un- 
trustworthy person, whose conduct should hâve been brought to the 
attention of the other directors and made a subject of investigation. 

The spécial master, experienced in judicial work, had before him the 
witnesses in person, and upon this matter, depending so much upon 
oral testimony and upon the circumstances under which Fillmore's 
statement was made, found no négligence. I am of the opinion that 
this finding of the master should stand. 
250 F.— 35 
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The testimony of Mr. Wellington Fillmore, who was a depositor 
in the bank up to the time that it closed its doors, is chiefly relied upon 
as a direct warning to Dresser. The following extracts from Fill- 
more's testimony are referred to. They relate to a brief conversation 
with Dresser on the street : 

"I told hlm that it was very erident there was a thief in the bank; tliat 
the money had been stolen. I said, 'I would advise you to looli after Ooleman, 
for I believe that he is living a pretty fast pace, and I hâve pretty good au- 
thority for helieving that he is supporting a woman.' That is about what 
I said to hlm." 

Upon cross-examination he testified : 

"X-Q. 3. Give the whole of that conversation ngaln. A. I said to him 
It was very évident there was a thlef at the bank ; that I was satlsfled that 
my package had been stolen, and advised him to maUe inquiries about 
Ooleman ; that I belleved he was living a pretty fast pace, and I was in- 
fo rmed by pretty good authority that he was supporting a woman. 

"X-Q. 4. Is that the whole of it? A. Well, I told hiui who my authority 
was; I told him who had told me what Ooleman was doing. 

"X-Q. 5. How long was the conversation? A. About three minutes. 

"X-Q. 6. He was waltlng to take the car, was he? A. Yes, sir. 

"X-Q. 7. He made no reply? A. No; he made no reply. It might hâve 
been a flve minutes' talk." 

From this testimony it appears that the charge that there was a 
thief in the bank related to the disappearance of a spécial package 
containing $150, which Fillmore had left with Davis, a former cash- 
ier, for safe-keeping some 15 years before, and which could not be 
found. It had no relation to any business of the bank, or to any mat- 
ter of accounts or of bookkeeping, or to the disappearance of any 
funds of the bank. 

There is no évidence that Coleman had anything to do with the dis- 
appearance of this box, and he denied that he did, though testifying 
freely as to his défalcations. There appears no sufficient ground for 
Dresser's accepting Fillmore's conclusion that the box had in fact been 
stolen, and that for this reason there was, at the time of this conver- 
sation, "a thief in the bank," or that Coleman was a just object of 
suspicion on that account. 

There is, however, évidence in the record of doubt in Dresser's 
mind as to the facts. Fillmore testified that Dresser, in a previous 
conversation, had asked him if Fillmore had a receipt for the box, 
that he replied that he had not, and that Dresser wanted to know why 
he did not put it in the savings bank. There is no évidence that 
Dresser had any personal knowledge of the existence of the box^ and 
Earl, the cashier, testified that he did not remember seeing a box 
that answered the description of the one that Fillmore testified to as 
being lost. 

The expression, there is "a thief in the bank," made in this con- 
nection, contained no suggestion or implication of Fillmore's knowl- 
edge of the abstraction of any funds of the bank. It suggested sus- 
picion of Coleman, based upon disappearance of the package. How 
far Fillmore's grounds of suspicion of a theft were the basis of the 
advice to look after Coleman, and what weight Dresser should hâve 
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attached to Fillmôre's suspicion of theft and of Coleman as a thief, 
were questions peculiarly for a master who heard the oral testimony, 
as was also the question of what weight Dresser should hâve attached 
to the accompanying statement of Fillmôre's belief that "he is living 
a pretty fast pace," and of his "pretty good authority that he is sup- 
porting a woman." 

This brief street conversation, which is now given such grave im- 
portance, was preceded by a formai letter from Fillmore to Dresser, 
as président, dated September 29, 1908, and relating to the loss of 
the package; a matter which was not new at the bank, but which 
previously had been under discussion with Dresser, with Earl, the 
cashier, and the subject of correspondence with Davis, the former 
cashier, with whom the package hâd been left many years before. 

Though in his letter Fillmore says that the package was once hand- 
ed to him, "I think by Mr. Earl," Earl testified that he did not remem- 
ber seeing a box that answered the description of the one Fillmore 
testified to as being lost. Whether the box had ever been in Earl's 
possession, or had disappeared during the time of Coleman's employ- 
ment at the bank, rather than during a previous period of eight years, 
is a matter of dispute upon the briefs. 

But, whatever the fact, there was at least substantial reason for 
doubt in Dresser's mind as to the justice of Fillmôre's grounds for 
suspicion of Coleman, and as to their weight 

The letter concludes as follows: 

"While the National City Bank may not be legally bound to make this 
loss good, at the same time I consider it under moral obligation to reimburse 
me for this loss. As I never had it in niy hands but at the times above-men- 
tioned, and never removed it from the bank, I can come to but one conclu- 
sion: That it has been destroyed or removed by sonie one connected with 
the bank. I hope you wlU bring this matter before the board of directors of 
your bank, and inform me of the resuit at as early a date as convenient." 

In this formai communication Fillmore makes no charge of theft, 
and no allusion to Coleman, and suggests no suspicion of him. The 
matter which he desires to be brought before the board of directors, 
and to be informed of the resuit, is a request for reimbursement of 
$150. 

Fillmore received no reply to this request, and had no further 
conversation with Dresser, except the short street conversation above 
set forth. 

That there was neglect by Dresser of the bank's interest in not 
submitting this request for reimbursement to the board of directors 
does not appear. If the letter could be regarded as notice of a loss of 
a package, this might hâve led to a further inquiry as to that loss. 
Such inquiry, so far as appears, would hâve amounted to nothing, and 
would not hâve afïected Coleman; certainly there was no reason for 
examining the books of the bank in this connection. 

Nor does the street conversation gain any weight when coupled 
with this letter. On the contrary, when preparing a formai commu- 
nication for the considération of the board of directors, Fillmore 
makes no charge or implication of theft by any one, and, though a de- 
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positor, gives the président for communication to the board of direc- 
tors no hint of his suspicion of Coleman or his mode of life, and 
suggests no inquiry. 

After the lapse of about a month without a response to his request, 
and upon a casual meeting on the street, in a very brief conversation 
he first suggests his suspicions of Coleman. At no time, either by his 
letter or orally, did he suggest bringing before the board the question 
of an inquiry into Coleman's conduct. 

That Fillmore's suspicions were of serions weight, even with him- 
self, seems doubtful from the fact that he did not withdraw his 
deposit, but, Hke Dresser, remained a depositor in the bank until it 
closed. 

To take the statement, "there is a thief in the bank," away from 
its connection with the unexplained disappearance of Fillmore's pack- 
age of $150 at some indefinite date, a matter having no connection 
with the business and books of the bank, and to convert it into a 
warning connected with a great loss of $300,000, more or less, through 
an unprecedented manipulation of the crédits and books of the bank, 
seems un justifiable. An inquiry into this matter, which already had 
been inquired into, would not naturally hâve led to an investigation of 
Coleman's bookkeeping. 

■Should Fillmore's statement, not of facts, but of suspicions, hâve 
led to an investigation of Coleman's life out of the bank? 

It should not be left out of account that Coleman was daily at the 
bank, where he was under observation of Dresser, and especially of 
Earl, the cashier. He was well behaved, industrious, and courteous, 
and was well liked. There was no évidente that he was criticized by 
any one in the bank because of anything in his conduct or bearing. 
He was known to be the son of a reputable father, who was in busi- 
ness in Cambridge, and a man of some financial standing. 

How far Dresser's own knowledge of Coleman, and his judgment 
from Personal observation of Coleman, justified him in attaching no 
weight to Fillmore's suspicions, is especially a question of fact upon 
which the master, who had Coleman under close observation as a wit- 
ness, as he did also the other witnesses who testified as to Coleman's 
conduct, was much better qualified than judges who hâve only a 
printed record. That Dresser had complète confidence in Coleman 
is manifest. That this confidence was not in fact disturbed by Fill- 
more's statement is manifest. Should it hâve been? Our own knowl- 
edge of men constantly leads us to discrédit and instantly reject ru- 
mors and suspicions concerning them. There is no rule of law that 
détermines when it is reasonable and when it is unreasonable to do 
so. The master has found in favor of Edwin Dresser upon this point. 

The practical rules which détermine the weight to be attached to 
a master's report are especially applicable on just such a question 
as this, and for sound reasons weigh heavily in favor of this défend- 
ant. 

It was not unnatural that Dresser should bave regarded the advice 
to look after Coleman as based principally upon the disappearance 
of the box. The record does not contain an explanation by Dresser 
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of his reasons for attaching no weight to Fillmore's statement of 
his suspicions. At the time of Dresser's examination he testified that 
he was born December 16, 1826, was 87 years old, and during the last 
2% years preceding his testimony had been sick most of the time, 
and that he had not the sHghtest recollection of Fillmore's telling him 
that there was a thief in the bank, or of sending him a letter. As the 
master found Fillmore a crédible witness, the lack of explanation 
by Dresser was presumably due to a natural failure of memory dur- 
ing the period foUowing the closing of the bank. But the fact that 
Dresser was the largest depositor in the bank, and that the bank's in- 
terests and his own were to so great an extent identical, as well as 
the testimony as to his regular business habits, seem inconsistent with 
a reckless disregard of notice of any actual fact brought to his atten- 
tion affecting the trustworthiness of the employés of the bank. 

If Dresser erred in considering ail that Fillmore said as a mère 
incident to his claim for reimbursement for the loss of the package, 
and should hâve made inquiry into the statement as to Coleman's sup- 
porting a woman, the inquiry would probably hâve led then, as it did 
later, to the explanation that the woman was engaged to Coleman, 
that she had occasionally called at the bank, and that she was a "lady- 
like and well-appearing young woman." 

Another and distinct "warning" is found in Coleman's ownership of 
an automobile — "A clerk at $12 a week with an automobile!" Like 
the expression, "There's a thief in the bank," this is given a false 
value, if dissociated from the rest of the facts. 

The master had before him évidence that Coleman, after bank 
hours, was engaged in the automobile business, had soid a number of 
automobiles, one to a director of the bank; that the young man, 
though working at a small salary, hved at home with his father, who 
was reputed to be of good financial standing, and the testimony of a 
witness who said that Coleman's father was reputed wealthy and 
that it did not surprise him to see the son hâve an automobile; also 
testimony that the price of the automobile — $800 — was paid for in 
part by commissions on sales of other machines, and that Coleman 
made no concealment of the machine, but invited persons connected 
with the bank, including Dresser, to ride with him. 

There is also meager évidence that Coleman had discussed copper 
stocks with Dresser. The master specifically found that Dresser had 
no knowledge that Coleman was speculating in stocks, and it is évi- 
dent that a contrary finding, or a finding that Dresser had reasonable 
cause to suspect Coleman of stock gambling, could not justly be based 
upon the very meager évidence on this point. 

It seems erroneous to assume that ail of thèse so-called warnings, 
or grounds for suspicion, were ever assembled in Edwin Dresser's 
mind in the form in which they are assembled in the appellee's 
brief. 

We should also take into full account the fact that the cashier, 
Earl, as executive officer of the bank (Merchants' Bank v. State Bank' 
10 Wall. 604, 650, 19 L. Ed. 1008), had full opportunity to observe 
Coleman, and that Dresser was reasonably entitled to rely greatl> 
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upon Earl's observation of Coleman, and upon his discovery of any 
apparent irregularities in his conduct. 

We are not informed that any of the bank's money was spent upon 
Coleman's automobile, or upon a woman whom he was supporting, or 
to what extent, if at ail, it was spent in stock gambling. 

Upon the theory that the principal négligence was the failure of 
the directors to make such examinations of the books as were re- 
quired of them, this might perhaps hâve been regarded as a subordi- 
nate matter. But upOn the reversai of the District Court on this point 
the question how far the loss of the bank's money was in fact due to 
matters of which Dresser had notice enough to put him on inquiry 
seems of spécial importance. 

If it be conceded that the proof s are sufficient to show that Edwin 
Dresser was négligent in failing to heed warnings of Coleman's un- 
trustworthiness, and if we apply the rule that notice sufficient to put 
one on inquiry is notice of everything to which inquiry might hâve 
led, this, in my opinion, should lead not to the affirmance of the judg- 
ment against Dresser for the full amount of Coleman's défalcations, 
but rather to sending the case back to the District Court for a reas- 
sessment of damages. 

The plaintiiï's évidence fails to show to what extent Coleman's 
appropriation of the bank'S funds was due to any of the matters of 
which it is claimed Dresser had notice. 

It must be borne in mind that this is not an action of tort. In 
view of the décision of the District Court that the action against 
Dresser's administrator survives because the cause of action is ex 
contractu rather than ex delicto (229 Fed. 798), there is spécial force 
in the defendant's argument that the liability is only for such loss as 
was the natural and probable conséquence of négligence, and which 
ought to hâve been foreseen in the light of attending circumstances. 
Négligence is a failure to take reasonable précautions against that 
which is reasonably to be apprehended. 

This case présents the remarkable f eature that there was no rea- 
sonable cause for appréhension that a bank could be reduced to a mère 
shell by the unprecedented method adopted by Coleman. It is also 
remarkable, in that the causes which led to such large misappropria- 
tions by Coleman were in a great part equally outside the bounds of 
i;easonable anticipation. That this large loss of the bank was due to 
any causes operating upon Coleman which, upon the most favorable 
view of the plaintiiï's évidence, should hâve been investigated is not 
proved in this record, which, though it sets forth slight évidence con- 
cerning the purchase of stocks, extravagances in mode of life, etc., is 
yet very meager as to the causes which led Coleman to his large dé- 
falcations. 

In considering, however, the question whether the présent judgment 
should be afïirmed, or whether the case should be sent back for fur- 
thér proceedings to détermine the dainages, we cannot indulge in any 
presumption that the matters in respect to which négligence is chargéd 
were the causes which led him to ruin the bank. We cannot disregard 
the fact that, from our own records and from the reported décision of 
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this court, there appears explanation as to the disposition by Coleman 
of the bank's funds, and as to the causes which led him to such dispo- 
sition, which destroys any presumption that the bank's losses were 
wholly due to matters in respect to which the défendant Dresser was 
neghgent, and shows that they were due principally to an unprece- 
dented combination of circumstances in which third parties intervened 
with a schéma for making Coleman a conduit for conveying to' them 
the bank's funds, and for despoihng Coleman as well as the bank — ^a 
schéma of third parties in which Coleman was but the cat's-paw. 

If Coleman had associated himself with a band of burglars, and ad- 
mitted them to blow the safe locked against him, it would seem quite 
clear that this would be so remote a cause of loss that the défendant 
Dresser could net be responsible for it by reason of the évidence in 
this case. 

We cannot ignore the fact that upon the records of this court is 
something quite analogous to such a case, and it is not improper, in the 
interests of justice, to take judicial cognizance of facts appearing upon 
our own records and of great notoriety in this community, although, 
of course, we give weight to thèse only upon the question of affirm- 
ance or retrial of the question of damages. In Keliher v. United 
States, 193 Fed. 8, 12, 114 C. C. A. 128, appears the following: 

"Therefore the United States proved by Coleman, apparently without ob- 
jection, that lie misapplied approxlniately $211,000 on and after the 2d day 
of June, 1909, and that of this amount ail but a sum not exeeeding ta the 
whole $50,000 was lost througli bis connection with the iilaintifC in error" — 
i. e., Keliher. 

In Spade v. Lynn & Boston Rd., 168 Mass. 28'5, 47 N. E. 88, 38 h- 
R. A. 512, 60 Am. St. Rep. 393, it is said : 

"Rules of law respecting the recovery of damages are franied with référ- 
ence to the jiist rights of both i)arties ; not nierely what it might be right 
for an injuretl poison to receive, to afford just compensation for his injury, 
but also what It is just to coinpel tlie otlier party to pay." 

A court of equity called upon to measure a just compensation for 
breach of a contractual duty is not required to apply the rule of dam- 
ages applicable in cases of wanton or willful wrong. The damage 
to be recovered shoukl be the natural and proximate conséquence of 
the act complained of, and those results considered proximate which 
the wrongdoer from his position must bave contemplated as the prob- 
able conséquence of his breach of contract. Smith v. Bolles, 132 U. 
S. 125, 130, 10 Sup. Ct. 39, 33 L. Ed. 279; Globe Retining Co. v. 
Landa Cotton Oil Co., 190 U. S. 540, 23 Sup. Ct. 754, 47 L. Ed. 
1171 ; Pollock on The Law of Torts (lOth Eng. Ed.) pp. 582, 583; Id. 
p. 41 ; Milwaukee & St. Paul R. R. Co. v. Kellogg, 94 U. S. 467, 475, 
24 L. Ed. 256 ; Atchison, etc., Ry. Co. v. Calhoun, 213 U. S. 1, 7, 29 
Sup. Ct. 321, 53 L. Ed. 671. 

That Coleman, a bookkeeper constantly under the supervision of a 
cashier, and whose fideHty bond was fixed at the sum of $5,000, as a 
reasonable measure of the risks incident to his position, would hâve 
either the opportunity or the temptation to do what the appellee's 
brief characterizes as "the seemingly irppossible," was far outside 
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the bounds of reasonable foresight. I know of no authority which 
visits upon one who bas failed in the performance of a contractual 
duty damages beyond the limits of what reasonably ought to hâve been 
foreseen, or which condemns him in damages to the extent of what is 
"seemingly impossible." 

I f eel constrained to dissent on the grounds : 

First. That the master's report should be adopted, and should not 
be set aside. 

Second. That, assuming négligence as found by the majority, the 
amount of damages is not justified by the évidence. 

On Motion to Amend Decree. 

AlyDRICH, District Judge. The motion to amend the decree of this 
court of March 5, 1918, by adding the words "interest on the said 
amount to run from February 1, 1916, the date of the final decree in 
said District Court," is denied. 

[11, 12] Rule 30 of this court (150 Fed. xxxv, 79 C. C. A. xxxv) 
and rule 23 of the Suprême Court (32 Sup. Ct. xi) are the same as to 
interest upon judgments below in actions at law. Thèse rules, how- 
ever, in their ordinary sensé, are understood to apply to judgments 
which are affirmed in toto, and not necessarily to judgments which 
are modified in substantial respects. 

In equity the rule likewise applies, in terms, only to decrees which 
are affirmed, and not to substantially modified decrees. But, recog- 
nizing the idea of the existence of inhérent discrétion, the gênerai rule 
in equity that interest shall be calculated upon decrees which are af- 
firmed is subject to the important qualification that it may be other- 
wise ordered. It being thus assumed, by such express qualification, 
that reasons may exist which would make it inéquitable to allow in- 
terest, even where the decree is in ail respects affirmed, it may safely 
be assumed, we think, that more and stronger reasons may be found 
for doing the same thing, where the decree below is not affirmed in 
full, or in fact, but subjected to substantial modifications under a 
décrétai order which directs how the modifications shall be made, 
and which, by its terms, becomes operative as an affirmance only 
upon the modified création. Under such circumstances, the plain- 
tifif's right to recover is not established by the original decree, but by 
a modified one, upon which the affirmance opérâtes when the modifica- 
tion is made as directed. 

It is probably quite correct to say, especially in equity cases, that it 
is reasonably within the realm of discrétion — in cases where the re- 
covery relates to unllcjuidated damages and to situations where re- 
covery is not for money misappropriated and used by the défend- 
ant, but where he is sought to be charged upon the ground of nég- 
ligence or the wrongdoing of another, and where the appeal is not 
for delay, but prosecuted in good faith upon substantial and close 
lines of controversy in respect to liability — for the court to say, if 
it finds équitable grounds for saying it, that interest ought to follow, 
or that it ought not to follow, and this without regard to whether the 
decree is affirmed in whole or in part. Steel Co. v. New York City 
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R. R., 198 Fed. 778, 779, 780, 117 C. C. A. 560; Tire Co. v. Rubber 
Co. (D. C.) 232 Fed. 508 ; De La Rama v. De La Rama, 241 U. S. 
154, 159, 36 Sup. Ct. 518, 60 L. Ed. 932, Ann. Cas. 1917C, 411. 

The décision hère did not hold Edwin Dresser for the amount de- 
creed below, nor did it hold him upon the ground that he was neg- 
hgent and liable in respect to the whole period covered by the Dis- 
trict Court. The directed decree and the modified recovery are based 
upon only a part of the time covered by the findings and the decree 
of the District Court. Consequently, in quite a substantiel sensé the 
directed decree will become an original one, and the plaintifE's nght 
of recovery is thus to be established by a decree which is to be made 
in accordance with the mandate of this court based upon différent 
facts and différent findings than those involved in the first decree 
of the District Court. 

The District Court says nothing about interest. Neither does the 
decree of this court. 

The reason for not allowing interest in equity, and under such cir- 
cumstances, résides largely in the fact that the damages are vmliquidat- 
ed and must, in a sensé, remain so until liquidated under the directions 
of the mandate ; and it is because of this that the liquidated sum, as 
iinally ascertained, is often adopted as the amount for which the 
right of recovery should be established through the instrumentaiity of 
the directed decree. The view that damages, as finally ascertained 
and decreed, often become the amount of recovery, and that inter- 
est, something in the nature of damages, remains in abeyance until 
the right is estabbshed by the decree, in accordance with the mandate 
is accepted by the Suprême Court as so far conclusive that it is said 
that, where the decree of the appellate court does not expressly carry 
interest, none can be awarded by the court to which the decree is 
directed. Himely v. Rose, 5 Cranch, 313, 316, 3 L. Ed. 111; Bovce 
v. Grundy, 9 Pet. 275, 289, 290, 9 L. Ed. 127; In re Railroad Co., 
140 U. S. 91, 96, 11 Sup. Ct. 673. 35 L. Ed. 339. 

There would seem to be no principle upon which to ground inter- 
est upon unliquidated damages, or upon judgments and decrees for 
unliquidated damages, until they are determinate in every substan- 
tial sensé. 

Interest upon judgments and decrees which are aiiSrmed is upon 
the idea that they were fixed and distinct muniments of right which 
the appellate court approves, as something which should stand, not 
only in substance, but in terms. Where a decree is modiiied or re- 
constructed upon différent lines, the right was not defined and es- 
tablished by an original judgment or decree, but is defined and estab- 
lished by another, a later, and a différent muniment; consequently 
the reason for interest upon afïirmed judgments and decrees does 
not exist in the latter circumstances. Doubtless the directed decree 
might be so closely like the original one as to justify an order for 
interest upon équitable grounds, but it would not come under any 
rule of strict right. 

Where the right of interest is not established by contract, by stat- 
ute, or by judgment, it ordinarily comes as an allowance in the nature 
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of damages, based upon use ot wrongful détention. Pike v. Gregory, 
118 Fed. 128, 129, 55 C. C. A. 78; United States v. North Carolina, 
136 U. S. 211, 216, 10 Sup. Ct. 920, 34 L. Ed. 336, 

On the whole, and under the circumstances of this case, we incline 
to the view that there are no sufficient ec(uitable reasons for allowing 
interest upon the unliquidated damages which resulted from losses, 
the amount of which is to be hereafter ascertained, in order that the 
measure of the plaintiff 's right of recovery may be known and es- 
tablished by a modified decree to be hereafter formulated by the Dis- 
trict Court. 

Where damages are unHquidated, there is usually no interest until 
the right to the principal is established or, in other words, until 
judgment or decree. It is understood that when the District Court 
has made the ascertainments directed by the decree of this court of 
March 5, 1918, and entered a decree thereon, that the decree of March 
5 will then operate in affirmance thereof and as of the date of its entry. 
It is not, however, in fact, an affirmance of the old decree, but of the 
reconstructed one. It was not intended in any other sensé. It is one 
of those, not unusual, cases where certain things are directed to be 
done, and when done, the decree of affirmance, though earlier, is 
made to operate upon the perfected condition, without again coming 
to the appellate court. 

Judge BROWN, having dissented on the main question of liability, 
takes no part in the décision of this question. 



DELAWARE, L. & W. R. CO. v. TETROWSKY. 

(Circuit Court of Appeal«, Second Circuit. March 7, 1918.) 

No. 102. 

1. Courts <S=307(1) — Fédérai, Coubt.s — Jiirispiction — "Citizen." 

The term "citizeu," as u.sed in tbe .Jucliciai-y Act witli référence to the 
jurisdlction of tlie fédéral courts, is substantially synonyinous with tlie 
term "domicile,'" and dénotes a eitizen of the United States resldlng per- 
manently in a particular state. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, CitïKen.] 

2. i>0MiciLE <S=»4(,2) — Change — Evidence. 

To abandon one douncile for another means something far more than a 
mère change of résidence, for, being a proceedlng of a serions nature, tue 
intention to abandon iiiust be proved by satisfactory évidence. 

3. Domicile <S=38 — Change — Burdf.n of Pboof. 

A party asserting that a change of domicile has taken place has the bur- 
den of prbof. 

4. Domicile <3=s>4(2) — Change — Intention. 

Ordinarily, the courts are not concerned wlth the motives by which a 
party luay hâve been influenced to change bis domicile, if a fixed Intention 
to abandon one domicile and acquire anotJier appears. 

(g=>For other cases see same toplc & KEY-NUMBEÎl in aU Key-Numbered Digests & Indexes 
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5. CmZENS ©:=>9--ClIILDKEN — Natubalization of Pabent. 

On natnralization of a foreign subject, an infant child of such subject, 
thongh it was born in a foreign country, becomes a citizen of the United 

States. 

6. COUBTS <S=307(1) — FEDERAL COTJKTS — JURISDICTION. 

Where plaintiff at the time of the commencement of his action was 
domloiled in a state différent from that of défendant, he is a citizen ot 
that State for the purpose of suing in the fédéral courts. 

7. Domicile iS=>5 — Infants — Domicile of Origin. 

Ijvery peraon at his birth acqulres a domicile of origin which is that 
of the person on whom he is leg;;lly dépendent, and in case of a legltimate 
child is that of its father, and in case of an illegltimate chlld that of its 
mother. 

8. Domicile igj^S — Change — Minors. 

The gênerai rule is well established that a person while a minor being 
non sni juris cannot change his or her domicile. 

9. Infants <S=59 — Emancipation — Efiect. 

A minor child may be emaneipated by its parent's consent express or 
iniplied. 

10. Infants i®=>9 — "BMANCiPATroN"^BFPECT. 

"Emancipation" of a minor child by Its parent involves an entire sur- 
render of the right to the care, eustody, and eamingg of such child as well 
as a reuunciatiou of parental duties. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, lOmaucipatlon.] 

11. Infants <S=5lO — Emancipation — Marriage. 

It is well settled that the marriage of a minor with his father's con- 
sent Works an émancipation, the reason being tliat his new relation is in- 
coiisistent with subjection to the control and care of the father. 

12. Domicile <g=3.5 — Servant. 

There is no authority in law or anything in the circumstances of 
modem liîe estalilishlng a definite rule or even a presumption as to the 
domicile of a servant, and whether he has a domicile in the same country 
as his master must, as in other cases, dépend on the combination of 
fact and Intention. 

13. DoJticiLE (S=>2 — "Résidence" — Statutes— Construction. 

"Résidence" and "domicile" are two perfectly distinct things, but rési- 
dence as used in statutes defining political rights is synonymous with 
éomicile and dénotes a permanent résidence. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Domicile ; Résidence.] 

14 Apprentices '©='1 — Contract — Nature of. 

In View of the New York Domestic Relations Law (Consol. Ijaws, e. 14), 
an agreemént, whereby the parents of an infant emaneipated him transfer- 
ring his care and eustody to an older brother to whom the infant was 
indentured as a bouse and Personal servant for the perlod of his minority, 
did not create the relation of master and apprentice between the inianc 
and his elder brother; the term "apprentice," which is derived from the 
Frenoh word "apprendre," meaning to learn, and denoting a person who 
is bound to and who serves another for the purpose of leaming some 
trade, etc., which the other is to teach him. 

[l'-d. Note. — For other définitions, see Words and Phrases, Apprentice.] 
15. Domicile (®=>1 — "Settlement" Distinguisiied from "Domicile." 

A "settlement" within the pauper acts is distinct from "domicile," de- 
pending on the time of résidence, while no particular length of résidence is 
necessary to acquire a domicile. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Settlement.] 

©=3Por other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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16. Domicile ©=53 — Change of Domicile — Infants. 

Where a minor chlld was emaiicipatea by his parents and îndentured 
as a servant for his 'minority to an elder brother who lived in another 
State, such infant must be deemed to hâve actiuired a domicile in tlic 
latter state, vegardless nf whether he was an apprenties or whether the 
domicile of an apprentice foUows that of the master; the case being 
analogous to one where a father a résident of one state appoints as a tes- 
tamentary guardian a résident of another state with the Intention tliat 
the domicile of the ward shall be changed to that of the guardian. 

17. Domicile <3=>5 — Minob — Apprentice — Death of Mastbb. 

Where a niinor chlld whose parents resided lu Pennsylvania acquired a 
domicile in New York by reasou of an indenture as a servant durlng 
minority to a brother livlng in New York, the death of the brother after 
the minor had begun suit In the fédéral court against a Pennsylvania cor- 
poration cannot be deemed to hâve divested the minor of his New York 
domicile and revived his domicile in Pennsylvania so as to defeat the ju- 
risdiction of the fédéral court based on diversity of cltizenshlp. 

18. Domicile ■^^^m^ — JIaiîried Woman — Death of Husband. 

A woman on marriage acqulres the domicile of her husband, but on his 
death her domicile of origin does not revive but she retains her husband's 
last domicile until she changes it 

19. Master and Servant ©=5245(3)— Négligence — Statute. 

Where an employé of a Pennsylvania mining company was injured 
while riding on a loaded mine car in violation of Pennsylvania Anthra- 
cite Mining Act (Aot June 2, 181)1 [P. L. 197]) art. 12, rule 16, the mining 
company must be deemed négligent, where such employé rode upon the 
loaded cars in obédience to the directions of superior employés whose or- 
ders he was required to obCy and it appeared that it was the gênerai 
practiee in the mine for employés to ride loaded cars. 

20. JIasteb and Servant i®=5l29(l) — Injuries to Servant — Négligence. 

Where two concurring causes contrlbute to an injury to a servant, the 
fact that the master may not be responsible for one of them does not 
absolve him from liability for the other for which he is responsible. 

21. Mastbb and Servant <g=»228(2)— Injuries to Servant — Contributorï 

Négligence. 

Where a Pennsylvania mining company dld not post the rules of the 
Anthracite Mining Act as required, a boy of 17 who rode on a loaded 
mine car in oliedience to an oi'der given him by one in authority cannot 
be deemed guilty of contributory négligence because he was riding in 
violation of the act and thus precluded from recovery. 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Action by Ignatz Petrowsky, an infant, by Ona Roder, his guardian 
ad htem, against the Delaware, Lackawanna & Western Railroad Com- 
pany. There was a judgment for plaintiff, and défendant brings er- 
ror. AffiiTQed. 

This cause comes hère on wrlt of error to the TJnited States District Court 
for the Eastern District of New York. The phiintiff allèges that he is a rési- 
dent and citizen of the .state of New York in the Eastern district. The de- 
fendant is alleged to be a corporation organisied and existing under the laws 
of the state of Pennsylvania. The plaintiff sues to recover for certain in- 
juries he sustalned on October 8, 1913, wliile employed by défendant in a 
certain mine in the state of Pennsylvania, which mine défendant owned and 
operated. The jury rendered a verdict in plaiutiff's favor for $40,000, which 
by cousent and stipulation of plaintiff was reduced to $27,500. Judgment was 
entered accordingly in the sum of .$27,697.70. 

(gsaFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 



DELAWAKE, h. & W. K. CO. V. PETROWSKY 557 

W. S. Jenney, of New York City, and F. W. Thompson, of St. Louis, 
Mo. (A. J. McMahon and J. E. Morrissey, both of New York City, of 
counsel), for plaintiff in error. 

Baltrus S. Yankaus, of New York City (Albert Massey, of New 
York City, of counsel), for défendant in error. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNE'D 
HAND, District Judge. 

ROGERS, Circuit Judge. [1 ] If the court below had jurisdiction of 
this case it is because of the diversity of citizenship o£ the parties. But 
the défendant in its answer allèges that no such diversity of citizenship 
exists. It dénies that the défendant is a citizen of the state of New 
York as he claims, and it asserts that he is a citizen of the state of Penn- 
sylvania in which the défendant itself résides. 

The term "citizen," as used in the Judiciary Act with référence to 
the jurisdiction of the fédéral courts, is substantially synonymous with 
the term "domicile." It means a citizen of the United States residing 
permanently in the particular state. Case v. Clarke, 5 Fed. Cas. 254 ; 
Catlett V. Pacific Ins. Co., 5 Fed. Cas. 291 ; Gardner v. Sharp, 9 Fed. 
Cas. 1196, 1199; Winn v. Gilmer (C. C.) 27 Fed. 817; Sharon v. Hill 
(C. C.) 26 Fed. 337, 342 ; Zambrino v. Galveston, etc., R. Co, (C. C.) 38 
Fed. 449, 453; Illinois Life Ins. Co. v. Shenehon (C. C.) 109 Fed. 674, 
675; Marks v. Marks (C. C.) 75 Fed. 321, 324; Harding v. Standard 
Oil Co. (C. C.) 182 Fed. 421, 423, 424; Pennsylvania Co. v. Bender, 
148 U. S. 255, 13 Sup. Ct. 591, 37 L. Ed. 441 ; Wolfe v. Hartford Eife 
& Annuity Ins. Co., 148 U. S. 389, 13 Sup. Ct. 602, 37 E- Ed. 493. 

Was the plaintiff domiciled in the state of New York when this 
suit was commenced? 

At the time of the accident plaintiff was a minor, being 17 years 
of âge. His father was born in Russia, a subject of the Czar, and 
came to this country in 1900, taking up his résidence in the state of 
Pennsylvania, where he has resided ever since. The father was nat- 
uralized on May 26, 1911, becoming a citizen of the United States at 
that time. The plaintiff was then living with his father and continued 
so to do until May or June, 1914, when his father turned him out to 
earn his own living. 

The father testified that after the injury to the plaintiff he told him 
he could not support him and to go away. "I cannot support you any 
longer, so you can go wherever you like." Prior to that the boy had 
lived at home and paid his board f rom his earnings made by working 
in the mine. After this conversation he left his home in Pennsylvania 
and went to his brother Peter, who lived at Hempstead, Long Island, 
N. Y., and in August of the same year an indenture was entered into 
by which plaintiff was indentured to his brother at Hempstead as a 
Personal and house servant for the period of his minority. 

The theory of the plaintiff is that he became emancipated from the 
care and custody of his parents by what is alleged to be articles of 
apprenticeship which transferred his care and custody to his brother. 

The theory of défendant is that the plaintiff being a minor had the 
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domicile of his father during- his minority, and could not during the 
period of his minority become a citizen of a state in which his father 
did not hâve his domicile. 

By the indenture the parents expressly agreed: 

"That the said Ignatz Petrowsky shall be emancipated froin the care and 
custody of his parents, and it is hereby intended to transfer such care and 
custody to said Peter Petrowsky, who hereby agrées to assume the same and 
provide for the maintenance, éducation and other care of said infant to the 
same extent as his said parents would hâve been boimd to provide for the 
same If the said Infant had not been indentured and emancipated as herein- 
above provided." 

The indenture was for the entire period of plaintiff's minority. And 
the question presented is whether notwithstanding the indenture the 
citizenship of the plaintiff continued to be the same as his father's 
which we hâve seen was in Pennsylvania, or whether it became the 
same as his brother's which was in New York. 

[2, 3] In a récent case in the House of Lords the Earl of Kalsbury 
pointed out that to abandon one domicile for another means something' 
far more than a mère change of résidence. It is, he said, a proceeding 
of a very serions nature and the intention to abandon is required to 
be proved by satisfactory évidence. Huntly Marchioness v. Gaskell 
(1906) A. C. 56, 66, (i7. The burden of proof rests on the parfy who 
allèges that a change of domicile has taken place U. S. Trust Co. v. 
Hart, 150 App. Div. 413, 135 N. Y. Supp. 81. 

[4] The parties may hâve intended by the exécution of this inden- 
ture to work a change of domicile with the view of enabling the plain- 
tifif to sue in the Southern district of New York. But the courts are 
not ordinarily concerned with the motives by which a party may hâve 
been influenced to change his domicile, if in fact it appears that there 
was an absolute and fixed intention to abandon one domicile and ac- 
quire another. Matter of Newcomb, 192 N. Y. 238, 84 N. E. 950. 

[5, 6] As chiidren born within a country of parents who are sub- 
ject to the jurisdiction thereof are citizens of such country, the plain- 
tifï was born a subject of the Czar. When his father by naturalization 
became a citizen of the United States, the plaintifï, being a minor at 
the time and living within this country, became a citizen of the United 
States by virtue of the father's naturalization. And for purposes of 
jurisdiction he was a citizen of the state of Pennsylvania where his 
father had his domicile. If the plaintiff at the commencement of the 
action is domiciled in a différent state from that of défendant, he is 
a citizen of that state for the purpose of suing in the court of the 
United States. Gilbert v. David, 235 U. S. 561, 35 Sup. Ct. 164, 59 
L. Ed. 360. 

[7] The law is well established that every person at his birth ac- 
quires a domicile of or igin which is that of the person on whom he is 
legally dépendent, which in the case of a legitimate child is that of 
its father, and in the case of an illegitimate child is that of its mother. 

[8] The gênerai rule is also well established that a person while a 
minor being non sui juris cannot change his or her domicile. 
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"A domicile once acquired is retained until it Is changed (1) In the case of 
an iiidependent persoii, by liis ovvn act ; (2) in tlie case of a dépendent per- 
son, by tlie act of some oue on whom lie is dépendent." Dicey on Domicile, 
p. 66. 

And Dicey goes on to say that in the case of an infant the person 
capable of changing the domicile is the person on whom the infant 
"is, for this purpose at any rate, dépendent, who in most instances is 
the infant's father." If in most instances the father can change the 
infant's domicile, there must be instances when he cannot, although 
perhaps another may. And if the child's domicile of origin can be 
changed by the act of one on whom the child is dépendent, it would 
seem that if the parents relinquish to another the care, custody, and 
control of the child during his minority the one who assumes the cus- 
tody and control and agrées to care for and maintain him to the same 
extent as his parents would hâve a right to change his domicile. But 
the question presented is not so simple as it seems. On the contrary, 
it is perplexing and not free from doubt. There is too a strange lack 
of authority upon the subject. 

[9, 10] That a minor child may be emancipated by its parent's con- 
sent express or implied is established law. That "émancipation" in- 
volves an entire surrender of the right to the care, custody, and earn- 
ings of the child, as well as a renunciation of parental duties, is also 
established. Inhabitants of Carthage v. Inhabitants of Canton, 97 Me. 
473, 476, 54 Atl. 1104; Rounds Bros. v. McDaniel, 133 Ky. 669, 118 
S. W. 956. 134 Am. St. Rep. 482, 19 Ann. Cas. 326; Brosius v. Barker, 
154 Mo. App. 657, 136 S. W. 18; Bristor v. Chicago & N. W. Ry. Co., 
128 lowa, 479, 104 N. W. 487. But does émancipation confer upon 
the child a right to choose his own domicile ? In 29 Cyc. 1675, it is sàid 
that the efïect of émancipation is to confer upon the child freedom to 
act on its own responsibility with the same independence as though 
it had attained majority. If that be true, then an emancipated child 
has a right to choose its own domicile. But the cases cited to sup- 
port the statement do not establish the proposition. They establish, 
however, that a parent who émancipâtes a minor child confers upon it 
the right to labor on its own account, and to appropriate to its own 
use whatever it may earn. Crowley v. Crowley, 72 N. H. 241, 56 
Atl. 190; Stanley v. National Union Bank, 115 N. Y. 122, 22. N. E. 
29. It is not so clear what else it confers. 

The leading authority in England on the domestic relations states 
that: 

"The only effect of émancipation as between parent and child would seem 
to be that it gives a right to a minor child to his own wages or earnings." 
Eversley on Domestic Relations, p. 600. 

[11] It appears to be settled that the marriage of a minor with his 
father's consent works an émancipation, the reason given for this 
proposition being that the marriage gives rise to a new relation in- 
consistent with subjection to the control and care of the parent. The 
husband is the head of a new family and as such is subject to obliga- 
tions and duties to his wif e and children which require him to be the 
master of himself, his time, his labor, earnings, and conduct. Sher- 
burne v. Hartland, 37 Vt. 528; Cochran v. Cochran, 196 N. Y. 86, 89, 



560 250 FEDERAL REPORTER 

89 N. E. 470, 24 L. R. A. (N. S.) 160, 17 Ann. Cas. 782 ; State ex rel. 
Scott V. Lowell, 78 Minn. 166, 80 N. W. 877, 46 h. R. A. 440, 79 Ara. 
St. Rep. 358. And in Commonwealth v. Graham, 157 Mass. 73, 75, 
31 N. E. 706, 16 E. R. A. 578, 34 Am. St. Rep. 255, it is said not 
to be clear that the marriage of a minor without his father's consent 
does not hâve the same efïect, although the décision in White v. Henry, 
24 Me. 531, is contra. We are not now concerned with this except 
to observe that marriage of a minor does not emancipate him^from 
ail the disabilities of his infancy. Chapman v. Hughes, 61 Miss. 339. 
And it does not appear that it entitles him to acquire a domicile. 
Dicey, in his Conflict of Eaws (Moore's Ed. p. 128), calls attention to 
the fact that it bas been suggested that a man though a minor may 
possibly acquire a domicile for himself by marriage and déclares that 
the reasoning by which the suggested exception is supported is un- 
sound, and the existence of the exception itself he deems open to great 
doubt. 

[12] The articles of indenture to which attention has been called 
bound the plaintiiï to his brother "as a personal and house servant." 
ïi under thèse articles the plaintiff is to be regarded as a servant, he 
did not acquire the domicile of his "niaster or employer" as the ar- 
ticles described the brother to whom he was indentured. 

A servant is sometimes said to hâve the domicile of his master, but 
Dicey, in his Conflict of Eaws (Moore's Ed. p. 151), says : 

"There Is not, however, any authority In Engllsh law, or anytliing in th(:> 
circumstances of modem life, establisliing a deflnite rule, or even a presump- 
tion, as to the domicile of a servant. Whetlier he lias or has not a 'pernia- 
nent home' in the same country as his master must, as in orher cases, dépend 
upou the combination of fact and intention." 

And in this respect we believe there is no différence between English 
law and the law of this country. 

[13-16] But is the plaintiff to be regarded in fact an apprentice 
rather than a, servant? P'or in 14 Cyc. 845, it is laid down that the 
domicile of the master is the domicile of his apprentice. The only 
case cited in support of the proposition is Maddox v. State, 32 Ind. 
111. The court in that case cited no authorities, but held that the 
résidence of the master was the résidence of the apprentice, and the 
latter while a minor could not by leaving his master and going to 
another state change that résidence, although he would hâve that 
power af ter he arrived at f ùU âge. 

Now "résidence" and "domicile" are two perfectly distinct things, 
as Eord Westbury pointed out in Bell v. Kennedy, E. R. 1 H. E. Se, 
320, 321, and as Eord Macnaghten pointed out again in Winans v. 
Attorney General, [1904] A. C. 287, 290. In the Indiana case the court 
speaks of "résidence," but the word "domicile" is not once mentioned. 
It is, hOwever, well settled that résidence as used in statutes defining 
political rights is synonymous with domicile. It dénotes a permanent 
résidence. Dicey nowhere lays down the rule that an apprentice has 
the domicile of his master, and we know of no English case which so 
décides. The Indiana case, however, must be regarded as such an 
authority. 
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The institution of apprenticeship in England dates from about the 
twelfth century. And by the 5th of Eliz. c. 4, it was enactea that no 
person should exercise any trade or mystery without having served 
a seven years' apprenticeship. This continued to be the law until 1814, 
when by 54 Geo. III. c. 96, the statute of Elizabeth was repealed and 
apprenticeship ceased to be compulsory. If apprenticeship vvorked a 
change of domicile, it is rather remarkable tliat no English case is 
found which déclares the principle. If any such case exists, it has 
not been called to our attention, and after diligent inquiry we hâve 
been unable to discover it. 

The term "apprentice" is derived from the French word "ap- 
prendre," which means to learn. The word indicates the essential 
and characteristic incident of the contract of apprenticeship. It sig- 
nifies a relationship of which the primary purpose is the giving and re- 
ceiving of instruction in a profession, trade or employment. 

In Eyon v. Whitemore, 3 N. J. Eaw, 846 (1811), an "apprentice" 
is defined to be a young person bound by indenture to a tradesman 
or artificer who, npon certain covenants is to teach him his trade. And 
in St. Paneras v. Clapham, 2 El. & El. 742, Cockburn, C. J., said that : 

"An apprentice seems to be a person who is bound to and who serves an- 
other for the purpose of learning something which the other is to teach him." 

And in Eabatt's Master & Servant (2d Ed.) vol. 6, § 2058, it is said 
that: 

"Apprenticeship niay be succlnctly deflned as a contract by whieh one per- 
son agrées to perform certain services under the control of anotlier, for the 
purpose of reeeiving such spécial instruction as will qualify him for the oc- 
cupation to which the services hâve référence." 

There is nothing in the indenture in the instant case which indicates 
that the purpose was to teach the plaintif! a trade or employment, or 
to aid him in acquiring any kind of technical knowledge. 

Moreover, the Domestic Relations Law of New York, in which state 
the "master or employer" resided and the service was to be performed, 
provides that : 

"If such mlnor is bound as an apprentice to learn tlie art or mystery of 
any trade or craft, an agreement on the part of the employer to teach, or 
cause to be carefully and sklllfuUy taught, to .such a])prentlce, every brandi of 
the business to which such apprentice Is Indentured, an<l that at the expira- 
tion of such aiiprentlceship he wlU give to such apprentice a certificate, In 
writlng, that such apprentice has served at such trade or craft a full term 
of apprenticeship specified In sucli indenture." Birdseye's Cumraing & Gll- 
bert's Consolidated Laws of New York, Ann., vol. 1, p. 1082, § 121, subd. 8. 

A contract which provides both for the performance of services by 
one of the parties and for the giving of instruction hy the other 
is to be deemed a contract of hiring and service or of apprentice- 
ship, according as it may appear that ils primary and essential pur- 
pose is the performance of services or the imparting of instruction. 
Labatt's Master & Servant (2d Ed.) vol. 6, p. 6396. In the case now 
before the court it is difficult to discover that the primary purpose was 
the imparting of instruction in a trade by a master. And we are 
250 F— m 
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forced to conclude that the articles of indenture did not in fact cre- 
ate the technical relation of master and apprentice as that relation is 
known to the law. We conclude also that the authorities do not show 
conclusively whether an apprentice acquires or does not acquire the 
domicile of his master. 

The Stat. 3 W. & M. c. 11, § 8, enacted that: 

"If any person shall be bound an apprentice by Indenture, and inhabit In 
any town or parisli, sucli binding and iuhabitation sliall be adjudged a good 
settlement." 

And in The King v. Banbury, 5 B. & Ad. 176, a pauper was bound 
an apprentice to one A., whom he served half a year. Then A. f ailed 
in business and told the apprentice he might go and work for one B., 
who lived in another parish. This the apprentice did for a year in 
B.'s parish, and then with the consent of A., his fîrst master, he went 
to work for C. in a third parish. It was held that the inhabitation of 
the apprentice in the second and third parishes was connected with the 
apprenticeship and being so connected that he thereby gained settle- 
ments in those parishes by virtue of the statute. We are not, however, 
much aided in our inquiries by décisions as to the meaning of the word 
"settlement" in construing pauper acts. When it is said that a person 
has a "settlement" in a particular town or county, the meaning seems 
simply to be that he has a right to support in case of need from the 
town or county in which he has his "settlement." It is plain that "set- 
tlement" is not synonymous with "domicile." The statutes on the 
subject usually provide that a person who shall réside in any poor dis- 
trict for a given period of one, two, or more years and who fulfills the 
other requirements of the statute shall thereby acquire a légal settle- 
ment therein. A person may hâve to réside for years in a place to ac- 
quire a settlement therein although he may acquire a domicile at such 
place as soon as he arrives. The length of time a person résides in a 
place to which he goes with the animus manendi is immaterial as re- 
spects his acquisition of a domicile. Winans v. Winans, 205 Mass. 388, 
91 N. E. 394, 28 h. R. A. (N. S.) 992. But it is of controUing im- 
portance as respects his right to claim a settlement. And in Belle fonte 
v. Somerset County, 168 Pa. 286, 31 Atl. 1086, it was held that a set- 
tlement is gained where the services are performed under a contract 
of hiring, although the pauper has his résidence elsewhere. It would 
hardly be held that a man's domicile was where he worked as distin- 
guished from the place where he had his abode. It is pointed out in 22 
Am. & Eng. Encyc. of Law, p. 954, that the term "résidence" as used 
in the poor laws so as to confer a settlement is not synonymous with 
"domicile" as used in international law. And see to the same effect 
Inhabitants of JefFerson v. Inhabitants of Washington, 19 Me. 293, 
300, 301. 

It does not seem to be of controlling importance therefore that the 
courts hâve held that an emancipated minor may acquire a "settle- 
ment" in his own right (Oldtown v. Falmouth, 40 Me. 106, 108 ; West 
Gardiner v. Manchester, 72 Me. 509) ; or that a minor bound to serv- 
ice in a written indenture by the overseers of the poor cannot acquire 
a settlement in his own right inasmuch as he has not been emancipated 
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by the consent of his parents (Oldtown v. Falmouth, supra; Frankfort 
V. New Vineyard, 48 Me. 565). 

It has been held that the domicile of a ward is not that of a guardian 
where they are living in separate places. Louisville v. Sherley, 80 Ky. 
71 ; Chester v. James, 2 Watts & S. (Pa.) 568. But in White v. How- 
ard, 52 Barb. (N. Y.) 294, where the father domiciled in Connecticut 
appointed as the testamentary guardian of his child a person living in 
New York and the child on the death of the father went to live with 
the guardian in New York, it was held that the ward's domicile was in 
the latter state. "It is manifest, from the will," the court said, "that 
her father expected and intended that she should, upon and after his 
death, during her minority, réside in New York, under the care and 
protection of her guardian residing there. It is évident that her father 
intended, by his will, upon and after his death, to change her domicile 
from Connecticut to New York." And a testamentary guardian nom- 
inated by the father has the same control over the ward's domicile that 
the father had, and may in good faith change it either from one state 
to another state or from one county to another county in the same 
state. Lamar v. Micou, 112 U. S. 452, 471, 26 L. Ed. 774; Id., 114 
U. S. 218, 5 Sup. Ct. 857, 29 L. Ed. 94; Wood v. Wood, 5 Paige [N. 
Y.] 595, 605, 28 Am. Dec. 451 ; In re Benton, 92 lowa, 202, 60 N. W. 
614, 54 Am. St. Rep. 546; Bailey v. Morrison, 4 La, Ann. 523; 21 
Cyc. 63. A testamentary guardian has the custody of the child by the 
express authorization of the father and so does the master as respects 
the apprentice. But the testamentary guardian has, what the master 
has not, the custody of the ward's real and personal estate until the 
ward reaches his majority. In this particular the master, however, 
has no disadvantage over the parent, as the latter has no control over 
the gênerai property of his child. The parent has a right to the mi- 
nor's labor and earnings, and so has the master. The right of the 
parent to change the child's domicile does not therefore dépend upon 
or grow out of any power over the property of the child. It would 
seem that it must dépend upon his having the parent's right to the 
custody and control of the child. On the whole, therefore, we are in- 
clined to hold and do hold that where a parent surrenders as in this, 
case the care and custody of his minor child during his minority to- 
one who agrées to assume such care and custody and to provide for 
such child for the whole of the remaining period of his minority the 
maintenance, éducation, and care of the infant to the same extent as. 
his parents would hâve been bound to provide them if no such agree- 
ment had been made, the child acquires the domicile of the person who 
assumes this responsibihty. In this case the custody was as fully sur- 
rendered to the son in New York by the parent in Pennsylvania, as it 
was to the testamentary guardian residing in the state of New York 
by the parent living in Connecticut in White v. Howard, supra, and 
we conclude that the intention of the parent was, in this case as it 
was held to be in that, that the child should acquire a New York dom- 
icile. Such an agreement créâtes something more than the ordinary 
relation of master and servant. And whether or not it created the 
technical relation of master and apprentice it imposed upon the one: 
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assuming the responsibility the full measure of the parent's duty to the 
child, and it gave him the full power of control over the child that the 
parent possessed. For that reason we f ail to see why the person who 
was with the father's consent thus placed in loco parentis did not hâve 
the same power the parent had as respects the child's domicile. And 
if at the time of the agreement the one who thus stands in loco parentis 
lives in another state to which the child is removed we fail to see any 
adéquate reason why the child does not acquire such person's domi- 
cile. We therefore hold that the court below had jurisdiction. 

[17, 18] It appears that the brother to whom the surrender of the 
plaintifif's custody was made by the indenture died on March 19, 1915. 
This was after this action was commenced, and if at that time the 
plaintifï's domicile was in New York the subséquent death of his 
brother could hâve no effect upon the right to maintain it. It is not at 
ail clear that by the death of his brother the plaintifï reacquired his 
domicile of origin, and so lost his right to commence an action in a 
fédéral court in the state of New York. 

A woman on marriage acquires the domicile of her husband, but 
on his death her domicile of origin does not revive, but she retains 
her husband's last domicile, until she changes it. Dicey on Domicile, 
p. 7. And upon marriage the maiden settlement of the wife is said to 
become extinct, and does not revive on the death of her husband, but 
she retains the settlement of the husband. No reason suggests itself 
why the same principle would not be applicable to the facts of this 
case, and no authority asserting a contrary doctrine has come to our 
notice. 

[19, 20] The other questions which are involved in the case can be 
more readily determined. The plaintiff was employed by the défend- 
ant and -was injured in the course of his employment while riding up- 
on one of a train of cars which was being operated by défendant in 
the mine in which plaintiff was employed. The Anthracite Mining 
Act of Pennsylvania approved June 2, 1891, provides that: 

"No person shall ride upon or agaiiist any loaded car, cage or gun boat in 
any shaft, slope or plane in or about a mine or colliery." Article 12, rule 16, 
(P. L. 197). 

And this provision the plaintiff was vîolating when the accident 
happened. The record, however, discloses that plaintiff, if he told 
the truth, was riding on the car in obédience to instructions given him 
by the driver boss of the mine and also by the slope runner whose duty 
it was to take the cars up and down the slope, and by a third man 
who was the engineer in charge of an electric engine which operated 
the cable that pulled the cars up and down the slope. In the matter of 
thèse instrvtctions the plaintiff was contradicted by ail three. But 
plaintiff's testimony was that he rode on thèse cars every day and 20 
or 30 times a day. That he had ridden on the cars was testified to by 
several witnesses. The plaintiff's claim is that défendant was négli- 
gent in that it maintained and allowed a method of having the work in 
the mine done which was not only prohibited by statute but which the 
miner himself was forbidden to use, and which was manifestly dan- 
gerous. In Maguire v. Philadelphia & Reading Coal & Iron Co., 255 
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Pa. 6, 99 Atl. 166, the Suprême Court of Pennsylvania, in discussing 
this identical provision of the statute in a case in which the provision 
had been violated by the deceased who had ridden on a loaded car and 
which the workmen had been in the liabit of doing with the knowl- 
edge and approval of the défendant, said: 

•'It would be idle to contend that disresard oC thèse plain provisions of the 
.statute in the way indicated \vould not he nt'glif;ence on the part of the owu- 
er or operator of the mine." 

In the instant case it is enough to say that the order given to plain- 
tiflf by those in authority over him to ride upon the cars in disregard 
of the statute was négligence, and under the provisions of section 1 of 
the Pennsylvania Act (Act June 10, 1907 [P. L,. p. 523]) it is expressly 
provided that in actions brought to recover from an employer for in- 
jury suffered by his employé the négligence of a fellow servant of the 
employé shall not be a défense "where the in jury was caused or con- 
tributed to by any of the following causes, namely: * * * The 
négligence of any person to whose orders the employé was bound to 
conform, and did conform, and by reason of his conforming thereto, 
the injury or death resulted; the act of any fellow servant, donc in 
obédience to the rules, instructions, or orders given by the employer, 
or any other person" with "authority to direct the doing of said act." 

The défendant insists that this négligence was not the proximate 
cause of the injury. It asserts that the sole and proximate cause of 
plaintiff's injuries was the defective and unsafe condition of the rail- 
road track and roadbed at the place of the accident. And it seeks 
to avoid responsibility for this unsafe condition of the track and road- 
bed by virtue of the statute of Pennsylvania which relieves the mine 
owner from liability for the négligence of the mine foreman where it 
has committed its mine and the underground workings, as had been 
donc in this case, to the charge of a certified mine foreman. The trou- 
ble with this is that we do not agrée that the sole and proximate cause 
of plaintiff's injuries was the unsafe condition of the track. The in- 
jury which plaintifï suffered did not resuit solely from the négligence 
of the mine foreman as respects the track, but was directly contribut- 
ed to by the négligence of certain employés of the défendant to whose 
orders the plaintifï was bound to conform. Where two concurring 
causes contribute to an injury to an employé, the fact that the master 
may not be respon-sible for one of them does not absolve him from lia- 
bility for the other for which he is responsible. Wilmington Star Min- 
ing Co. V. Fulton, 205 U. S. 60, 75, 27 Sup. Ct. 412, 51 L. Ed. 708. 
The case of Maguire v. Philadelphia & Reading Coal & Iron Co., su- 
pra, upon which plaintiff relies, is readily distinguishable from the case 
now before the court. 

[21] Then we are asked to hold that as matter of law the plaintiff 
was guilty of contributory négligence in violating the statute by riding 
on a loaded car. We cannot accept any such proposition. The fact 
that a boy of 17 by obeying an order given to him lay one in authority 
over him violâtes a provision of this kind in the statute which he is 
not shown to hâve known cannot be an excuse as between him and tlie 
master, and especially is this true where the master, as in this case, 
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did not post the rules as the act required. For us to hold otherwise 
would resuit, as it seems to us, in a monstrous injustice, and enable 
those who are responsible for the opération of the mine to break the 
law with impunity. The mine workers would usually obey the unlaw- 
ful orders of those upon whose favor they were dépendent and by 
obédience to the unlawful order would lose any right to recover for 
the injuries which resulted. We cannot say that as matter of law 
such should be the efïect of their conduct. 

The other assignments of error need not be specifically referred to. 
We hâve given them due considération and find in them no' occasion 
for reversing the judgment. The case was fairly submitted to the jury,, 
and we see no reason why the verdict should be disturbed. 

Judgment affirmed. 



DAECHE r. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. March 14, 1918.) 

No. 12. 

1. CoNSPiKACT ®=>30 — To Injure Undebwbiters — "Oonspibacy to Destboy 

Vessel With Intent to Injure Underwriters." 

Wliere it dld not appear that défendants, wlio conspired by destroying 
with infernal machines ships carrying munitions to the Allies to raise In- 
surance rates and thus uid Germany, Intended onJy to attack insured 
vessels, the coiispiracy does not fall withln Or. Code, § 296 (Act March. 
4, 1909, c. 821, 35 Stat. 1146 [Comp. St. 1916, § 10469]), denouncing "con- 
spiraey to destroy any vessel with intention to injure the underwriters," 
for the object of defendant's conspiracy would be as effectually carried out 
if the danger was demonstrated upon uninsured vessels as if the vessels 
were insured. 

2. Criminal Law €=1177 — IIarmiess Ebror— Sentence. 

Where défendant was convicted under two indietments and sentenced 
under each verdict concurrently, the fact that the conviction under one in- 
dictment was erroneous cannot afCect the sentence where it was warrant- 
ed under the other indictment. 

3. Cbiminal I..AW <&=>114 — Location of Offense. 

In a prosecution under Cr. Code, § 37 (Comp. St. 1916, | 10201), de- 
nouncing conspiracies to commit any olïense against the United States, and 
section 298 (Comp. St. 1916, § 10471), denouncing the offense of attacking 
any vessel belonging to another with intent to unlawfully plunder the 
satne or despoil any owner thereof of any goods, etc., where défendants 
to aid Geïtnany conspired to attach to munition bearing ships while tn 
the waters of the United States infernal machines which would explode 
while they were on the high seas, the offense must be deemed to hâve been 
committed within the United States, which was the place where the last 
conscious act of the wrongdoers was performed. 

4. Conspiracy (g=>30 — To "Dbspoil" Ownebs. 

Under Cr. Code, § 298, declarlng that whoever by surprise or by open 
force maliciously attacks or sets upon any vessel belonging to another 
with an intent to unlawfully plunder the same or despoil any owner there- 
of of any moneys, goods, or merchandise laden on board shall be punished, 
the Word "despoil," in view of the use of the words "plunder" and "ma- 
licious," should be construed in the sensé of dlvesting the owner of bis 
possessions and not necessarlly in the wrougdoer's acqulring the same, 

cg=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes . 
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and hence a conspiracy to destroy munition shlps by means of infernal 
mactiines so as to aid Gemaany must be deemed a conspiracy to despoil 
the owners. 
[Ed. Note. — For other définitions, see Words and Phrases, Despoil.] 

5. Oeimikal Law €=^=5,35(2) — Confessions — Coriîobobation. 

While some sort of corroboration of a confession is necessary to a con- 
viction and that rule prevails in the fédéral courts, the corroborating cir- 
cumstances need not be sufticient in themselves to establisli the corpus 
delicti either beyond a reasonable doubt or by prépondérance of proof. 

6. Cbimikal IjAW <|=3584(1) — Evidence — Confessions — Oobroboration. 

In a prosecution for consjiiring to aid Germany by destroying ships 
bearing munitions to the Allies, évidence held sufticient to corroborate ac- 
cused's confession. 

7. Cp.iminal IjAW <S=3781(3) — Tbial — Corroboeation — Instruction. 

In a prosecution for conspiracy where the government relied on ac- 
cused's confession and lie admitted the tnith of certain corroborating évi- 
dence, the giviug of a charge that conspiracy migbt be proven by direct 
évidence, such as a confession or by clrcumstantial évidence together 
wlth a refusai of a requested charge that conviction could not be based on 
au uncorroborated confession, was not error. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Paul Daeche was convicted under separate indictments under Crim- 
inal Code, § 37, of conspiracy to violate section 298, and of a viola- 
tion of section 296, and he brings error. Affirmed on the first indict- 
ment, and reversed on the latter. 

Writ of error to a judgment of conviction, entered on the 9th day of May, 
1916, upon the verdict of a jury rendered on the previous day upon two in- 
dictments. 

The first indictment alleged that the défendant, with certain otliers, to wit, 
Pay, Scholz, Bronkhorst, Breitung, and Kniezle, between the Ist day of June 
and the 21st day of October, 1915, entered into a conspiracy maliciously to 
attack and set upon certain vessels within the waters of the United States 
by surprise and open force, with intent unlawfully to depoil the owners there- 
of of certain shells, ammunition, and other munitions of war by contriving 
certain bombs to be secretly fastened to the sterns of the sald vessels in 
such wise that they should explode and destroy them or so disable them as 
to render them unable to proceed to their respective destinations by whlch 
the owners of the munitions should be despoiled thereof. The indictment 
therein set forth varions overt acts in pursuance of the conspiracy. 

The second indictment alleged that the défendant and the same persons en- 
tered into a conspiracy to destroy vessels about to sail from the port of New 
York with intent to injure those persons who should hâve underwritten poli- 
cies of Insurance upon the same and upon their cargo, and that the said 
conspiracy was to be effectuated by use of the same bombs. 

Upon the trial it appeared that the défendants Fay and Scholz had been 
engaged in a plan to prépare métal boxes to be fllled with high explosives 
and attached to the sterns of ships which should leave the port of New York 
loaded with munitions for the Allies in the Great War. The twmbs contained 
a mechanism by which, as the rudder of the shlp moved from side to side, it 
would compress a sprlng. When the spring had been enough compressed, it 
would be released, and the release would explode the bomb, blowing ofC the 
stern of the ship, or at least doing great damage to the after part, and either 
rendering her helpless or sinking her. This scheme was frustrated by dis- 
covery of the police and ail the défendants were arrested. At the time of 
their arrest and under clrcumstances which permitted the confessions to be 
used, they each confessed before the police officers their share in the plan. 

^ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & ladexes 
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The défendant, whose confession alone Is materlal liere, sald that lie vvas a 
(Jerman, who liad been hère several years to learn a trade and was about to 
leave for his couiitry at the outbreak of the war. Fay, who was an offlcer In 
the (iennan army and had corne over hère to do what he could for the as- 
sistance of his country, told him that he had a plan by which he could blow 
ofC the stern of shlps of the Ailles carrylng munitions to Europe. The chief 
purpose was to make the Insurance rates higher. Fay told the défendant 
that for thls purpose he needed a high explosive and deputed hlin to try to 
net the uecessary dynamite, for this purpose giving him seventeeu dollars. It 
Mas proved Independently that tlie défendant had goue flrst to New Havea 
and afterwards to Bridgeport and there inquired of one. Zinkernagel vvhere 
he could obtaln some explosives. Zlnkemagel told him that he dld not know 
where he could get any, that New York would be the best place. At the end 
of this interview the défendant sent a telegram to Sdiolz, one of the de- 
fendants, making an appointment with him in New York that night. Défend- 
ant went to New York and the iiext day appeared at the ottiee of one Lleban. 
There he met Scholz, the défendant, and on Lauter. Meanwhlle, Zinkernagel 
had sent to the défendant as he had promised, an article by one Vatterrodt 
upon the production of trinltrotoluol and on a subséquent interview at Lie- 
bau's the défendant asked Liebau for the address of Vatterrodt. There \S!is 
other proof showing interviews betweeu Schoiz and Fay and the défendant, 
but aside from the foregoing there was substantially no corroboration outside 
of the confession. There was ample évidence, however, to ju.stlfy the con- 
clusion of the jury that Fay and ScholK were concerued In such a plan as 
was set forth In the Indictment. 

It was not shown that any of the shlps to be blown up were in fact tliem- 
selves insured, or that the défendants' purpose was other than to raise tiie 
insurance rates by generally increasing the danger to ail sliipping leaving the 
port of New York. The jury returned a verdict of gullty upon each indict- 
ment and the défendant was sentenced upon each verdict coneurrently. 

The points raised by the défendants on this wiit of error were: That tlie 
proof dld not support either indictment; second, that there was not sufficient 
corroboration of the detendant's confession to justify a case to the jury; and, 
third, that the court had committed error In its charge and in its refusai tu 
charge. That part of the charge complained of was as foUows: "It" (the 
conspiraey) "may be proved by direct évidence, such as the confessions of the 
défendant or by the proof of facts from which you can fairly infer the exist- 
ence of the conspiraey which is called 'circumstantial évidence.' " The re- 
quest refused was as foUows: "I also exeept to your honor's charge where 
your honor said that the conspiraey may be proved by direct évidence, such 
as the confession of the défendant, and ask your honor to charge that if the 
proof of the conspiraey rests solely on the confession there can be no convic- 
tion unless there Is Independent évidence of the fact of the conspiraey outside 
of the confessions." 

The flrst Indictment was laid under section 37 of the Crlminal Code, for- 
blddlng any conspiraey to commit any offense agalnst the United States. 
The offense contemplated In this indictment was under section 298 of the 
Crlminal Code, as follows: 

"Whoever, upon the high seas or on any other waters within the admlralty 
and maritime jurisdlctlon of the United States, by surprise or by open force, 
maliciously attacks or sets upon any vessel belouglng to another, wlth an 
intent unlawfully to pluuder the same, or to despoU any owner thereof of 
any moneys, goods, or merchaudise laden on board thereof, shall be flned not 
more tlian flve thousand dollars und imprisoued not more than ten years." 

The second Indictment was laid under section 290 of the Criminal Code, as 
follows; 

"Whoever, on the high seas, or within the United States, willfully and 
corruptly conspires, combines, and confédérales with any other persons, such 
other person belng either within or without the United States, to cast away 
or otherwlse destroy any vessel, wlth Intent to injure any person that may 
hâve underwrltten or may thereafter underwrlte any policy of insurance 
thereon or on goods on board thereof, or wlth Intent to Injure any person 
that he has lent or advanced, or may lend or advance, any money ou such 
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vessel on fcottomry or respondeiitia ; or whoever, witliin the TTiiited States, 
builds, or fits out, or alds in building or Jitting out. any vessel witli intent 
that the same be cast away or de.stroyed, with the intent herelnbefore men- 
tioned, shall tie fined not more than ten thousand dollars and iniprisoned not 
more than ten years." 

Pratt, Koehler & Boyle, of New York City (Addison S. Pratt, of 
New York City, of counsel), for plaintifî in error. 

Francis G. Cafifey, U. S, Atty., John C. Knox, Asst. U. S. Atty., 
and Léo L. Leventritt, Sp. Asst. U. S. Atty., ail of New York City. 

Before WARD and HOUGH, Circuit Jtidges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] We think that there was no case made out under the in- 
dictment for conspiracy to injure underwriters. Section 296 of the 
Criminal Code. The proof was of a purpose to raise the rates of In- 
surance, a purpose not involving the existence of any insurance upon 
the vessels injured, and as well fulfilled if the increased aangers were 
made manifest upon those uninsured as upon those insured. Where 
the crime involves, as hère, a spécifie intent, the existence of the intent 
must be proved as an independent fact, the state of mind prescribed 
in the statute. That state of mind is not proved by showing that the 
défendants had reason to suppose that the ships attacked might well 
be insured. Such knowledge would, it is true, be enough to charge 
them with the conséquences of their acts, though the définition of the 
crime included those conséquences, but it is not the équivalent of an 
intent to produce those conséquences. Such an intent involves the 
belief that the conséquences will in fact follow upon the acts. This the 
government made no attempt to prove. 

[2] A verdict was taken on both indictments, and our conclusions 
as to that under section 296 need not, therefore, afliect the sentence 
if the proof was sufficient upon the other. We think it was. The ques- 
tion is in two parts : First, whether the ship was to be attacked or set 
upon; second, of the spécifie intent. As respects the first point, the 
défendant correctly argues that a conspiracy to commit a crime over 
which the United States has no jurisdiction cannot itself be a crime 
against the United States under section Zl , however it may hâve been 
at common law. He then says that the attack is where the ships were 
to be injured and that as the defendant's plan was to blow them up 
outside the league limit, and as they were not shown to be of United 
States register, the offense was to be committed outside the United 
States upon a foreign vessel. Over such a crime he concludes the 
United States has no jurisdiction. 

[3] Now the section clearly does not require the spoliation of the 
owner, that is, the exécution of the spécifie intent. Indeed, it may 
hâve been chiefly directcd against attempted, but nnsuccessful piracies. 
If a pirate in 1825, when the act was passed, had chased a ship and 
made active, but uniformly bad, practice with his bow chasers, there 
would be no doubt that he had attacked and set upon this ship, though 
he never broke her skin. Again if the défendant had fixed his bomb 
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to the stem-post of a sWp, and the mechanism had failed to explode it, 
he would equally hâve attacked and set upon her. Or, if a knave were 
to open a ship's sea-cocks, expecting shortly to sink her, it would be 
an attack upon her though they were closed again and he were frus- 
trated. In such cases the locus of the crime would necessarily be that 
of the last conscious act of the wrongdoer. Yet it cannot be différent 
when the purpose is successful. In short, if the crime, as homicide, 
be defined to include some conséquences of the act, it may be argued 
and has been generally decided (U. S. v. Davis, 2 Sumn. 482, Fed. Cas. 
No. 14,932; U. S- v. McGill, 4 'Dali. 426, Fed. Cas. No. 15,576) that 
the crime takes place only where the conséquences occur. The crime is 
the conséquence when produced by human agency whether near or far. 
But where the crime covers only the conscious act of the wrongdoer, 
regardless of its conséquences, the crime takes place only where he 
acts. We ail hâve no doubt that this statute is of the second kind, and 
that the attack takes place where the wrongdoer performs the last 
conscious act in whose train in the course of things he expects the loss 
to follow. 

[4] As concerns the spécifie intent, the case turns on the meaning 
of the Word "despoil." We quite agrée that its more common mean- 
ing involves the acquisition of possession by the wrongdoer. Yet it is 
a Word with an ambiguous history and down to the second half of 
the eighteenth century was used in the sensé merely of divesting the 
owner, as the définitions in the margin.show.^ In 1825, when this stat- 
ute was passed, it had probably lost that use colloquially, but it was 
then and is now rather a word from the diction of poetry than "a 
word of art" from the formai terminology of law, defined by the grad- 
uai accretion of décisions. It remains what it always was, easily yield- 
ing its original significance to the suggestions of its context. In this 
section we take it rather as an alternative of "plunder" than its syn- 
onym. Such indeed is its grammatical relation, and, we think, such a 
construction follows from the fact that to "plunder" a vessel involves 
acquiring the property on board. That the two words overlap is true 
enough, but we see no reason to take them as coïncident. Besides, 
we hâve perhaps the right to take into account the adverb, "malicious- 

1 The Oxford Dictionary gives flve différent uses of the word, wlth many 
suMivisians in each. The flrst use is: "To strip of possessions by violences, 
to plunder, rob." The second is: "To strlp or deprive vlolently of, to rob." 
A quotatlon from Dr. Johnson's Letters is as follows: "You talk of despoillng 
hls book of fine prinfe" 

The third use was (3b): "To undress ; to strlp of armour, vestments, etc.," 
but this Is obsolète. 

The fourth use, also obsolète, is: "to strlp of worth, value or use; to ren- 
der useless, mar, destroy." 

A quotatlon In 1539 reads: "An action of trespass against * * ♦ Robert 
Oliver for despoyling my grass." 

Another, in 1685, was: "The besleged • • • agaln put In order the 
despoiled battery." 

The Century Dictionary glves three uses, of whlch the second Is: "To 
deprive by spoliation ; strip by force, plunder ; bereave ; wlth of ; as to 
despoil one of hls goods or of houors." 

The thlrd use is: "To strip; dlvest, undress: used absolutely or with 
of (obsolète or archaic)." 
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ly," which in such connections more commonly connects a disposition 
towards the fruitless injury of another than towards gain. We ail 
agrée that it covers as well what would be malicious mischief on land, 
as larceny or embezzlement. The language of section 297 (Comp. St. 
1916, ,§ 10470), taken from the same act of 1825, and used in an anal- 
ogous enactment, was "plunder, steal or destroy," and it is not an al- 
together remote possibility that "despoil" was used as an équivalent of 
"steal or destroy." In any event we feel that the word justifies us 
in attributing to it a meaning necessary to include a case that the stat- 
ute could not possibly hâve intended to omit. General words, like 
ail universals, indicate some posture of the will, and the fringes of 
their content are fairly determinable from their underlying purpose, 
at least till the edges hâve been clearly passed. We ail think, there- 
fore, that the crime was proved and it remains only to consider any 
errors which may hâve been committed at the trial. 

[5] It must be conceded that there has been a very gênerai concord- 
ance of judicial opinion in the United States that some sort of cor- 
roboration of a confession is necessary to conviction, and this concord- 
ance has extended to fédéral courts as well as elsewhere. U. S. v. 
Williams, 1 Cliff. 5, 28 Fed. Cas. No. 16,707; U. S. v. Boese (D. C.) 
46 Fed. 917; U. S. v. Mayfield (C. C.) 59 Fed. 118; Flower v. U. 
S., 116 Fed. 241, 53 C. C. A. 271; Naftzger v. U. S., 200 Fed. 494, 
118 C. C. A. 598; Rosenfeld v. U. S., 202 Fed. 469, 120 C. C. A. 599. 
That the rule has in fact any substantial necessity in justice, we are 
much disposed to doubt, and indeed it seems never to hâve become 
rooted in England. Wigmore, § 2070. But we should not feel at lib- 
erty to disregard a principle so commonly accepted, merely because 
it seems to us that such evils as it corrects could be much more flex- 
ibly treated by the judge at trial, and even though we should hâve the 
support of the Suprême Court of Massachusetts in an opposite opinion. 
Com. v. Killion, 194 Mass. 153, 80 N. E. 222, 10 Ann. Cas. 911. We 
start therefore, with the assumption that some corroboration is neces- 
sary, and the questions are to what extent must it go, and how shall 
the jury deal with it after it has been proved. The corroboration 
must touch the corpus delicti in the sensé of the injury against whose 
occurrence the law is directed ; in this case, an agreement to attack 
or set upon a vessel. Whether it must be enough to establish the fact 
independently and without the confession is not quite settled. Not 
only does this seem to hâve been supposed in some cases, but that the 
jury must be satisfied beyond a reasonable doubt of the corpus delicti 
without using the confessions, before they may consider the confes- 
sions at ail. Gray v. Com., 101 Pa. 380, 47 Am. Rep. 733 ; State v. 
Laliyer, 4 Minn. 368 (Gil. 277) ; Eambright v. State, 34 Fia. 564, 16 
South. 582; Pitts v. State, 43 Miss. 472. But such is not the more 
gênerai rule, which we are free to follow, and under which any corrob- 
orating circumstances will serve which in the judge's opinion go to 
fortify the truth of the confession. Independently they need not es- 
tablish the truth of the corpus delicti at ail, neither beyond a reasonable 
doubt nor by a prépondérance of proof. U. S. v. Williams, supra; 
Flower v. U. S., supra; People v. Badgley, 16 Wend. (N. Y.) 53; Peo- 
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pie V. Jaehne, 103 N. Y. 182, 199, 8 N. E. 374; Ryan v. State, 100 
Ala. 94, 14 South. 868; People v. Jones, 123 Cal. 65, 55 Pac. 698. 

[6] There was ample corroboration in this latter sensé of the ex- 
istence of an agreement to attack ships outside of Daeche's confession. 
He was in correspondence, personal and by letter, with Fay and Scholz 
at about the time in question. He was certainly trying to learn of the 
place where or the means whereby he could get high explosives, suitable 
to their plans. Taken alone they would not establish the conspiracy, 
but they give great probatiye strength to the confession, and indeed 
leave not the least doubt of his guilt. 

[7] The last question, and the only one on which we are divided, 
touches the exception to the charge and the refusai to charge as re- 
quested. The défendant assumes that he was entitled to some instruc- 
tion upon the question of corroboration. As we hâve already held that 
the corroboration need not establish the corpus delicti, at most the 
charge need only hâve been that the jury côuld not convict, if they dis- 
believed the corroboration altogether. The rule can in any event be no 
more than that a confession wholly uncorroborated will not serve ; 
any quantitative measure of corroboration we mean to repudiate. Now 
substantially ail of the corroboration the jury could not disbelieve, 
because the défendant, who took the stand, conceded that it was true. 
He swore that he had asked Zinkernagel for dynamite, that he had sent 
the telegram to Scholz and the letter to Fay, and that he had gone to 
Liebau's. The jury might hâve thought that the corroboration 
amounted to little, but they could not legally hâve disbelieved it. As 
a last clutch at a straw, it might be suggested that they might not hâve 
thought it corroborated, though true. We cannot, however, engage 
in such subtleties. The judge had allowed it in évidence, because it 
did tend to corroborate the confession, and upon that question of law 
we agrée with him. Again, if the question were of the measure of 
corroboration, we should of course not cssume to détermine how 
much weight the jury might give it ; but, as we bave said, the question 
is whether there was any, not how much. The judge did right to re- 
fuse the charge, because it was not applicable to the conceded facts ; 
nor was his charge wrong, unless it were interpreted as a direction to 
disregard conceded facts, an absurd interprétation to put upon it. 

Judgment affirmed on the first indictment ; reversed on the second. 



HOUSTON OIL CO. OF TEXAS et al. v. STATE OF TEXAS et al. 

(Circuit Court of Appcals, Fifth Circuit. March 2S, 1918. Rehearing Deiiied 

April 16, 191S.) 

No. 3103. 

1. Judgment <S==>724 — Conclusivbness — Mattebs Concluded. 

In a suit by an oil company and its recelver agaiust a lumber compaiiy, 
the tltle of the oil company to certain timber lands was adjudged su- 
perior, and the luml)er company was directed to pay over a fund coUected 

&:sFoc other cases see samo topic & KBY-NUMBBR in ail Key-Numbered Digests Si Indexes 
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to represent timbor eut. Theroafter, in a suit to whicli tlie lumber Com- 
pany was not a party, the title of the state to the tlmber lands was ad- 
judged superior to that of the oll company on ground of fraud in acquisi- 
tion of land. Hehi, that such judguient was a conclusive adjudication 
entitling tlie state to tlie fund represeuting the timber eut. 

2. JUDGMENT ig=3739 — OONCLUSIVEKKSS — MaTTERS CONCLUDED. 

In such case, as the lumber company was not a pavty to the suit by the 
state agaiust the oil company, the fact that no judgment for timber eut; 
was rendered against the lumlx»r company does not make the judgment 
in favor of the state an adjudication against its riglit to recover the 
vahie of tlie timber eut ; tlie oil company having recovered the fund 
representing such timber. 

3. MONEY PaID <Ê::=>1 — VOLUKTEERS. 

Where appellants recovered a fund representing timber eut from land to 
which the state had the superior title, apiiellants are not entitled to any 
crédit for recovery of sucli fuud; the expenditures liaviug been made 
voluntarlly. 

Appeal from the District Court of the United States for the South- 
ern District of Texas ; Waller T. Burns, Judge. 

Suit by the Houston Oil Company of Texas and its receiver against 
the Thompson & Ford Lumber Company, in which the State of Texas 
filed an ancillary bill. From a judgment for the State, the Houston 
Oil Company of Texas and its receiver appeal. Affirmed. 

H. O. Head, of Sherman, Tex., and T. M. Kennerly, of Houston, 
Tex. (Peveril O. Settle, of Houston, Tex., Head, Dillard, Maxey & 
Head, of Sherman, Tex., and Kennerly, Williams, Lee & Hill, of 
Houston, Tex., on the brief), for appellants. 

William A. Vinson, of Houston, Tex., B. F. Looney, Atty. Gen. 
and G. B. Smedley, Asst. Atty. Gen., for appellees. 

Before WALKER and BATTS, Circuit Tudges, and NEWMAN, 
District Judge. 

BATTS, Circuit Judge. The controversy, between the state of 
Texas and the Houston Oil Company of Texas, is over a fund paid 
into court as the adjudged value of certain timber taken by the Thomp- 
son & Ford Lumber Company from the Dick VValker survey in Har- 
din county, Tex. 

The land, belonging to the common school fund of the state, was 
sold under a statute which required "settlement" on the land, that the 
applicant should not be acting in collusion with others for the purpose 
of buying the land for any other person or corporation, and that no 
other person should be interested in the purchase. The law authorized 
the transfer to other eligible persons who would become settlers and 
assume the obligations of the original purchaser as to the unpaid pur- 
chase price. F. M. Wells, who was substituted as the purchaser, ex- 
ecuted a deed to P. C. Votaw. P. C. Votaw conveyed to John T. 
Smith, to whom a patent was issued. 

After the conveyance to P. C. Votaw two claims to the timber arose, 
one of the Thompson & Ford Lumber Company, the other of the Hous- 

Ê=>Por other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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ton Oil Company of Texas. Subsequently the state of Texas asserted 
title to the land, including the timber. The Thompson & Ford Lum- 
ber Company claimed the timber under transfers from the patentée 
Smith. The claim of the Hoiuston Oil Company was under a convey- 
ance of the timber by C. M. Votaw to the Kirby Lumber Company; C. 
M. Votaw claiming that he was the owner of the land and timber, 
and that P. C. Votaw merely held title for him. The state of Texas 
claimed both the land and timber, asserting that there was a collu- 
sive agreement between F. M. Wells, the substitute purchaser, and C. 
M. Votaw, by which, in violation of the law under which the sale was 
made, both became interested in the land, which entitled the state to 
cancel the patent and repossess the land and timber. The Thompson 
& Ford Lumber Company removed from the land 1,150,532 feet of 
pine timber. At the time a suit was pending in the United States Dis- 
trict Court, brought by the Houston Oil Company of Texas and its 
receiver, against the Thompson & Ford Lumber Company, by inter- 
vention in the receivership of the Houston Oil Company of Texas, ta 
recover about 15,000 acres of land, including the Dick Walker survey. 
After the removal of the timber the pleadings were amended to in- 
clude a demand for the value of the timber eut. Judgment was ren- 
dered in favor of the plaintiffs for $5,752.62; the value of the timber 
taken at $5 per 1,000 feet. The recovery was based upon proof of 
the allégation of the Houston Oil Company that the conveyance to P. 
C. Votaw, under whom Smith and the défendant held, was in trust 
for C. M. Votaw, under whom plaintiff held, and that défendant was 
affected with notice. This judgment on appeal to this court was af- 
firmed (223 Fed. 1000, 139 C. C. A. 376). 

On December 27, 1912, the state of Texas filed a suit in the district 
court of Travis county against the Houston Oil Company, the Kirby 
Lumber Company, the Maryland Trust Company, and others (nei- 
ther John T. Smith nor the Thompson & Ford Lumber Company being 
a party) for a number of tracts of land, one of which was the Walker 
survey. In the pétition it was alleged that the défendants had "eut and 
unlawfully taken from said land valuable timber," and, by an amend- 
ment, that the défendants, prior to the issuance of an injunction there- 
in, had been cutting and removing timber from the land. It was al- 
leged that the injunction issued had been so modified as to allow the 
défendant, the Houston Oil Company to eut timber from certain of 
the land, the money from the sale to be deposited in bank to await the 
resuit of the suit, and to be paid to plaintiiï if it recovered judgment 
for the land. The plaintiff prayed for judgment for title to ail the 
land sued for, and for its damages, and that défendants be required 
to pay for ail the timber eut. Judgment was rendered for the défend- 
ants as to ail the land except the Walker survey. As to this survey, 
it was adjudged: 

That the state of Texas "do hâve and recover from défendants the title and 
possession * * * of the land knovvn as Oie l)lek Walker survey No. 2. 
certiflcate No. G68, patented by the state of Texas to John T. Smith, * * • 
and that the state hâve its writ of possession therefor as against said défend- 
ants." 
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Judgment was then against the state for the other tracts of land- 
and, after a description in the judgment of land which did not include 
the Walker survey, it was decreed : 

Tbat plaintiff "take nothing by this suit as against eitlier, any or ail of the 
défendants, either upon its elaim for damages for timber eut or taken froin 
the lands or any of them herelnbefore deseribed, * * * and that as to 
each * * * of sald elaims the said défendants each and ail be and they 
are hereby dlscharged hence without day." 

In the findings upon which the Travis county judgment was based 
were the f ollowing : 

(4) It does not appear from the facts of the case that the défendants or 
aay of the défendants hold section 2, survey 668, Dieli Walker, grautee, situ- 
ated in Hardin county, through any regular chain of tltle or by any deed of 
conveyanee whatever. It further appears from the pleadings of the défend- 
ants that they hâve not disclalmed as to sald section. It further appears that 
the patentée of said section is not a party to this suit. I therefore conclude: 

(a) That the facts as set out in paragraph XXXI of the findings of fact 
are such as will authorize the state to cancel the patent and recover the title 
to said section as against ail parties having notice or charged with notice 
of the collusive agreement set out in sald findings of fact. 

(b) That the patentée of sald section not being a party to the suit, and it 
not afflnnatively appearing that the défendants hold under any chain of 
title from the patentée, the state is not authorized in this suit to a judgment 
canceling the patent to said section. 

(c) That under the facts of this case with référence to said section of land 
the burden rested upon the défendant, the Houston OU Company of Texas, to 
show that it liad no notice of the collusive agreement between said Wells and 
Votaw, and the défendant having falled to discharge such burden, it wlll be 
presumed to hâve had notice of such collusive agreement. 

(d) That the state is entitled to recover against the défendants In this 
suit whatever right, title, or interest they raay own in and to said section. 

[1] After the affirmance of the judgment in the case of Houston 
Oil Company of Texas and its receiver against Thompson & Ford 
lyumber Company, the state of Texas filed therein an ancillary bill 
claiming the $5,752.62 (the value of the timber eut from the Walker 
survey, for which judgment had been rendered against the Thompson 
& Ford Lumber Company), with interest, the total amounting at the 
time to $6,605.97. This amount was placed in the registry of the 
court to be paid to the party found entitled to it. On a trial a decree 
was rendered by the District Judge awarding the fund to the state of 
Texas. From this judgment the appeal is taken. 

Upon the trial the pertinent parts of the pleadings, findings, and 
judgment in the Travis county case were introduced in évidence. It 
was agreed that in the case of Receiver v. Thompson & Ford L,umber 
Company it had been claimed and proved that P. C. Votaw and John 
T. Smith held the survey in trust for C. M. Votaw, and that the title 
o£ C. M. Votaw to the timber had passed to the Houston Oil Company. 
It was agreed that the claim of the Thompson & Ford L,umber Com- 
pany had been adverse to the title of the Houston Oil Company. 

The judgment rendered in the case of Flouston Oil Company v. 
Thompson & Ford Lumber Company determined the superiority of 
the title of the Houston Oil Company to that of the lumber company 
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to the timber on the Walker survey. The judgment rendered in the 
district court of Travis county determined the superiority of the title 
of the State of Texas to that of the Houston Oil Company, both to 
the timber and the land. John T. Smith was not a party to the Travis 
county suit, and the patent to him has not heen canceled. The Houston 
Oil Company, however, is not in position either to claim rights under 
that patent or to set ûp that there is an outstanding title. There is a 
conclusive judgment in favor of the state against it for the land. 
While the patent to the land has not been canceled, and no judgment 
has been rendered against the patentée for the land, either in favor 
of the state or any one else, the facts relied upon by the Houston Oil 
Company to recover against the Thompson & Ford Lumber Com- 
pany, and upon which its judgment was based, négative the title of the 
patentée to the land, and the claim to the timber which he once as- 
serted, and which was acquired by the Thompson & Ford Lumber 
Company, has been adjudged invalid. No one claims the timber ex- 
cept the state of Texas and the Houston Oil Company. The efïect of 
the suit against the Thompson & Ford Lumber Company was not to 
vest a new title in the Houston Oil Company, but to adjudicate that 
the title asserted by the lumber company against the Oil Company 
was not good. The judgment of the state of Texas against the Hous- 
ton Oil Company was predicated upon fraud in the acquisition of the 
land by the purchaser under whom the company claimed; and re- 
covery under the allégations, and évidence and légal presumptions sus- 
taining the allégations, carried with it, not alone title to the land, but, 
as well, the right as against the Houston Oil Company to recover the 
timber and any available proceeds of timber. The judgment, in so 
far as the Houston Oil Company is concerned, is conclusive as to 
any right that it might bave had arising from any source whatever. 

[2] The appellant contends that the Travis county judgment is an 
adjudication against the rights of the state with référence to the tim- 
ber on the Walker survey. The Thompson & Ford Lumber Company 
was not a party to that suit. Judgment was asked for the value of 
the timber taken by the défendants. No judgment was asked, and 
none could bave been properly asked, for timber other than that taken 
by the défendants. No recovery could hâve been had against the 
Houston Oil Company for timber eut hy the Thompson & Ford Lum- 
ber Company from the Walker survey. The timber had not been taken 
by virtue of any right under which the oil company claimed, but under 
claims antagonistic to those of the oil company. The oil company did 
not at the time hâve in its possession the proceeds of any timber eut 
from the land. The value of the timber taken by the Thompson & 
Ford Lumber Company was not sued for in that case, and was not, 
incidentally or otherwise, considered therein. Appellants' plea of res 
adjudicata cannot be sustained. 

[3] The appellants insist that the market value of the timber was not 
more than $2.50 or $5 per thousand, and that the recovery of the state 
should be, in any event, limited to this value. A fund has been created 
by the payment hy Thompson & Ford Lumber Company to take the 
place of the timber eut by them. The state owned the timber, and is 
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entîtled to the fund. Appellants daim a crédit for expenses incurred 
in recovering the fund. The state cannot be bound by expenditures 
vohintarily made in its behalf, or incidentally resulting in its benefit, 
in the absence of a law authorizing the expenditures. 
The judgment is affirmed. 



THE GULFPOET. 
(Circuit Court of Appeals, Flfth Circuit. April 2, 1918.) 

1. Admibalty <3=>12 — Jubisdiction — "Maritime Oontbact" — "Salva&e Serv- 

ice." 

Wlille a tag was in a sectional dry dock in tlie Mobile, river, owned by 
lîbelant, for repairs, certain sections of ttie dock in wliieli the tug lay 
were driven by a violent storm across the river and upon land above the 
OJ'dinary high-water mark. Ijbelant contraoted with the owner to replace 
the tug in the river, the question of liability therefor to be later deter- 
niined. lield, that the contract was a "maritime" one, and the service 
one of "salvage," so that suit to recover therefor was within the admiralty 
jurisdiction. 

Note. — For other définitions, see Words and Phrases, First and 
Se . Séries, Maritime Contract; Salvage Service.] 

2. Wharves <S=3l3 — Baileb — Kigiits of. 

"VVliere sections of libelant's dry dock on which a tug was resting were 
blown from their moorings onto the shore above high-water mark, libelant 
being a bailee whose possession was lost tlirough act of God, the bailor, 
the owner of the lug, is responsible for expenses necessarlly incuri-ed by 
libelant in retaking possession of the vessel. 

Appeal from the District Court of the United States for the South- 
ern District of Alabama ; Robert T. Ervin, Judge. 

lyihel by the Olhnger & Bruce Dry Dock Company against the tug 
Gulfport, claimed by the Gulfport Towing Company. From a de- 
cree for the hbelant (243 Fed. 676), clairaant appeals. Afitirmed. 

Palnier Pillans, of Mobile, Ala. (James A. Leathers, of Gulfport, 
Miss., on the brief), for appellant. 

D. P. Bestor, Jr., Harry T. Smith, and William G. Caffey, ail of 
Mobile, Ala., for appellee. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. This is an appeal by the claimant of the 
tug Gulfport from a decree against that vessel rendered on a libel in 
admiralty which disclosed the foUowing state of facts: The libelant 
owned and operated dry docks located on the east bank of the Mobile 
river, one of which was made up of seven sections, which could be 
operated jointly as one dock or separately and in différent combina- 
tions according to the size of the vessel to be docked. On or about 
June 28, 1916, the libelant, at the request of the owner of the tug Gulf- 
port, for a stated price raised it on three sections of this dry dock, 
and agreed for the tug to remain there for a stipulated price per day 

€=sPor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
250 F.— 37 
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while it was undergoing repairs which were to he made by the libelant 
and a ship repair company of Mobile ; the master and crew of the 
tug to remain on it while it was docked, and the repairs to be donc 
under the direction of the master. On July 5, 1916, while the tug was 
so docked for the purpose stated, a hurricane of great violence caused 
the three sections of dock which had the tug on them to break away 
from their moorings, and the wind and the waves carried them from 
where they had been on the east side of the Mobile river up the river 
for about a mile and left them aground, with the tug still on them, 
in the marsh on the west side of the river, where they were when the 
storm ended. The land on which the three sections of the dock, with 
the tug resting thereon, were left stranded, belonged to a railway com- 
pany, which would not permit their removal until the libelant had 
agreed to be responsible for ail damage done to the dock and tug in 
the floating and removal thereof and to restore the property to its 
previous condition. The work of floating and removing the stranded 
sections of the dry dock, with the tug still thereon, was done by a 
contracter employed by the libelant after the latter had entered into 
a written contract with the owner of the tug, which, after reciting the 
latter's déniai of liability for any part of the expense of getting afloat 
the stranded sections of dock with the tug thereon, stipulated that 
such owner was not to interfère in any way with the doing of that 
work, that it suiïered and permitted the libelant, through a named con- 
tracter, who had agreed to remove the three sections with the tug on 
them for $11,300, and to handle and conduct the matter as though the 
tug, as well as the three sections of dock, were its property, and that, 
if thereaf ter it should be determined that the owner of the tug was 
liable to pay part of the expense and cost, then the amount of its lia- 
bility should be tal<en as $7,700 ; the contract stating ; 

"It belng the pui-pose and intent of this sigreemeiit that the only matter 
open for litigation bêtween the parties hereafter is the fact of liability vel non, 
it being agreed that If the towlng company (the owner of the tug) should be 
held liable, then the measure of such liability is fixed hereby, and no évidence 
iieed be adduced to tix the measure otherwise." 

Thereafter the libelant, through the contractor mentioned, floated 
from the place where they were stranded the three sections of dock, 
with the tug thereon, by means of a cofïerdam constructed around them, 
and after they were so floated the libelant returned the three sections 
of dock to their former site on the east side of the river, and the nec- 
essarjr repairs originally intended to be made on the tug were there- 
after made by its owner while it rested on the three sections of dock. 
The libel as it was amended contained the f ollowing averment : 

"That durlng the period from July 5, 1917, up to and inc4uding the date on 
which sald tug Gulfport was finally floated as hereinafter averred, equlnoctial 
or West Indian hurricanes were liable to oecur in thls vlcinlty, as such 
period was the storm period of the year in which stornisi of the eharacter 
which stranded sald doek and tug were likely to occur hereabouts, and libelant 
avers that during sald tlme said tng Gulfport was in a position of danger and 
further injury, and libelant further avers that the day after said dock and 
tug were so floated, on or about the flrst part of October, one of such equl- 
noctial or West Indian hurricanes or storms did in fact occur in Mobile, which 
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wouia hare seriously dfimased said doek and 1ug hfid they not hâve beea pre- 
vlously removexl and rtnidered secure and safe at the plant of libelant." 

After the overruling of exceptions to the libel as amended, an an- 
swer to it was filed which admitted ail its averments except the above- 
quoted one as to the tug being endangered. The testimony of the 
président of the libelant was the only évidence adduced. His testimony 
tended to prove the following: That the period between July 5th 
and the date of the floating of the three sections of dock with the tug 
on them was the one known in that locality as the period for West 
Indian hurricanes and equinoctial storms ; that a storm of very great 
violence and intensity occurred a few days after such floating was 
effected ; that sections of the dry dock other than the three on which 
the tug rested were moved by the July storm up the river and into the 
marsh on the east side about the same distance from the hank of the 
river as the three which carried the tug, but the latter sunk deeper in 
the mud, and it was more difficult and expensive to get them floated 
with the tug on them ; and that neither of the three sections of dock 
supporting the tug nor the tug was damaged by the storm which oc- 
curred a few days after they were floated. 

[1] The claimant moved the dismissal of the amended libel on the 
ground : 

"That the sections of dry doek with the tug on thein were carried, by the 
great hurricane which threw them up there, high and dry ashore, above and 
beyond ordlnary high-water nvarlî, so that tlie service reudered by libelant 
* * * was a land service, and not a maritime service." 

It may be assumed that the ground stated was well founded in fact, 
though no more was shown as to the location of the three sections of 
dry dock with the tug on tliem than that they were in the part of the 
marsh on the west side of the Mobile river which belonged to a named 
railway company ; it not being disclosed by either the libel or the évi- 
dence that they were entirely above and beyond ordinary high-water 
mark. We are not of opinion that the fact, if it was a fact, that the 
storm left them aground above ordinary high-water mark, deprived the 
service rendered of its maritime character. The counsel for the ap- 
pellant refers us to a text-book définition of a salvage service which 
States as an élément of such a service the location, either in navigable 
waters or on the shore thereof, of the maritime property saved or 
helped to he saved, and contends that such property when above or- 
dinary high-water mark is not on the shore, which is the ground be- 
tween ordinary high-water mark and low-water mark. It is very 
much to be doubted whether the framer of the définition intended to 
use the word "shore" in the technical sensé which ît has acquired in 
the law, especially in the matter of determining the location of the 
boundary between land under navigable water and adjacent land own- 
ed by another proprietor, rather than to describe the coast or land ad- 
jacent to the sea or other navigable water, not limited to tliat below 
ordinary high-water mark. Plowever that may be, we are not advised 
of any authoritative judicial ruling which indicates that the circum- 
stance that the stranding or grounding of a vessel leaves it above ordi- 
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nary high-water mark has the effect of preventing its being the sub- 
ject of a salvage or other maritime service. A service rendered in 
restoring a vessel so placed to the élément in which alone it is of use, 
from which it was forced by the violence of a storm, is of a nature 
to f acilïtate or render possible the continuance of its use as an instru- 
ment of navigation. The service is as closely related to navigation as 
the furnishing of necessary supplies to a vessel or the making of neces- 
sary repairs upon one. Such services are maritime ones. The steam- 
ship Jefferson, 215 U. S. 130, 142, 143, 30 Sup. Ct. 54, 54 L. Ed. 125, 
17 Ann. Cas. 907. 

The rescue of stranded or grounded vessels is a common form of 
salvage service. So far as we are advised, the contention that a ves- 
sel ceases to be the subject of such a service as a resuit of the circum- 
stance that a storm of which it was the victim was of such violence 
as to force and leave it aground above ordinary high-water mark is 
made in the instant case for the first time. There has not been sug- 
gested any reason which seems to us at ail convincing to support the 
conclusion that it would be in contravention of, or out of harmony 
with, the public policy evidenced by the law of salvage to permit the 
allowance of compensation and reward for the voluntary saving of 
marine property cast by the violence of the sea just above ordinary 
high-water mark. To withhold such recompense from one voluntarily 
effecting such a rescue, it seems, would amount to giving eflfect to an 
arbitrary distinction in the absence of any substantial différence be- 
tween the service rendered and another like it which unquestionably 
would be classified as a salvage one. It is not necessary to détermine 
whether the service in question would hâve had ail the éléments of a 
salvage one if it had been rendered voluntarily and not under a con- 
tract. That it was a maritime one is enough to entitle the libelant to 
invoke the jurisdiction of a court of admiralty to enforce the liability 
claimed to hâve been incurred by the rendition of the service in the 
circumstances stated. 

[2] It was as a bailee that the owner of the dry dock was in posses- 
sion of the tug. The storm had the effect of depriving the bailee of 
the possession of both the tug, the subject of the bailment, and the 
three sections of dry dock upon which it rested. This loss of posses- 
sion was attributable to an act of God, and not to any fault or négli- 
gence of the bailee. The bailee not being under a duty to regain 
possession of bailed property so taken from it, the bailor is chargeable 
with the expense necessarily incurred to accomplish this resuit. Wil- 
liamson v. Phillipoff, 66 Fia, 549, 64 South. 269, 52 L. R. A. (N. S.) 
412; Fairmont Coal Co. v. Jones & Adams Co., 134 Fed. 711, 67 C. 
C. A. 265. 

The conclusion is that the tug was chargeable for the reasonably 
necessary expense of floating it, and that the court properly adjudged 
against it the agreed amount of that expense. 

The decree is affirmed. 
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POSTAL TET,EORAPH-CABLE CO. v. DARROW. 

(Circuit Court of Appeals, Third Circuit. Aprll 29, 1918.} 

No. 2314. 

1. Trial ®=3l42 — Jury Question. 

Wliere only one flndlng Is possible vinder the eviaence, the matter 
sliould be decided by tlie court, altliough, if opposite inferences can be 
drawn, tlie question is one for the jury. 

2. Courts ig=>.323 — DiVERsrrY of Citizenship — Evidence. 

Evidence on the question whether the hust)and of plaintifE, a résident of 
Pennsylvauia, was in the employ of défendant, a New York corporation, 
at the tlme hc met his death, held to conclusively show that he was em- 
ployed by a Pennsylvanla corporation, so there was no diverslty of citi- 
zenship, giving the fédéral District Court jurisdiction. 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania ; Chas. B. Witmer, Judge. 

Action by Jessie G. Darrow, a citizen and résident of the state of 
Pennsylvania, against the Postal Telegraph-Cable Company, a citizen 
and résident of the state of New York. There was a judgment for 
plaintifï (229 Fed. 314), and défendant brings error. Reversed. 

Walter I,. Hill and Knapp, O'Malley, HiU & Harris, ail of Scranton, 
Pa., for plaintifï in error. 

R. W. Archbald, of Scranton, Pa., and Paul J. Sherwood, of Wilkes- 
Barre, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLEEY, Circuit 
Judges. 

WOOLEEY, Circuit Judge. Willis Darrow was a lineman in the 
employ of the Postal Telegraph-Cable Company. While working 
among the wires on a Une near the town of Summerville, in the State 
of Pennsylvania, Darrow fell and was killed. The circumstances tend 
to show that an electric shock was the cause of his fall. 

Jessie G. Darrow, the widow of Willis Darrow, brought this action 
to recover damages for the death of her husband, alleging that her 
husband was the servant of the défendant and charging the défendant 
with négligence in failing to perform its duty as master to warn him 
of the latent dangers of his employment. The verdict was for the 
plaintifï. The défendant sued out this writ of error. 

The plaintifï was a citizen of the State of Pennsylvania; the de- 
fendant a corporation of the State of New York. Jurisdiction of the 
District Court was based upon this diversity of citizenship. The de- 
fendant challenged the court's jurisdiction bj attacking the service up- 
on the return of the writ, and, failing in this, by movmg for binding 
instructions. The court refused the motion and submitted the issue to 
the jury. The refusai of the motion is assigned as error. 

The corporation sued is the Postal Telegraph-Cable Company, a 
corporation of the State of New York. The plaintifï charges in her 
statement that this corporation comprises the great telegraph and cable 

^=>For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 



582 250 FEDERAL REPORTER 

System extending over a large part of tlie world, with which ail are 
familiar; that it is engaged in business in the judicial district of the 
trial court — the Middle District of Pennsylvania — wherein its offices 
are located and its telegraph lines are stretched and extended ; that it 
there employed Darrow as a lineman and set him to work on its line, 
from which he fell and was killed by reason of its négligence. 

The défendant (which for convenience we shall call the New York 
corporation) dénies that it is the telegraph and cable system alluded to 
in the plaintifï's statement, but maintains on the contrary that it is only 
a part of or a unit in the described systern ; that this System is com- 
posed of thirty-eight separately created and independently maintained 
telegraph corporations, many of which hâve the corporate name of 
Postal Telegraph-Cable Company, by which name the system also is 
known; that among thèse corporations is the Postal Telegraph-Cable 
Company, a corporation of the State of Pennsylvania (which we shall 
hereafter refer to as the Pennsylvania corporation) ; that this corpo- 
ration owns and maintains the Une in Pennsylvania; that it was Dar- 
row's employer; and that if Darrow's death was due to négligence, it 
was the négligence of the Pennsylvania corporation and not the négli- 
gence of the New York corporation. 

To this contention the plaintiff replies (as stated by the court in its 
charge) : 

"That the Pennsylvania company is only a unit of the systemi of the défend- 
ant (New York) company and liolds a snbordinate position, being but a rneans 
or instrument in, furtliering tiie business of the major coi"poratlon, the de- 
fendant New York company, or, that, in other words, the local Pennsylvania 
corporation is merely the ageney of the foreign corporation, in conducting its 
business in this state, and that the latter, the New York corporation, is there- 
fore engaged in business hère." 

The question is : Which of the two corporations, bearing the same 
name, was Darrow's employer? The détermination of this question 
involves, of course, the identity or diversity of citizenship of the real 
parties to the controversy, and goes directly to the jurisdiction of the 
court. 

[1] If the issue of employment arose out of conflicting testimony 
which would sustain a finding that either one corporation or the other 
was the employer of Darrow, the issue was properly submitted to the 
jury and its finding is conclusive. But if the testimony did not admit 
of opposite inferences and would sustain but one finding, the issue 
should hâve been decided by the court on the motion for binding in- 
structions. 

[2] In view of the gravi ty of the question, we bave given the évi- 
dence very full and very careful considération. As the question is 
purely one of fact, we shall state the évidence only in outline. 

It is important in the very beginning to distinguish between the Pos- 
tal Telegraph-Cable system and the component corporate parts of the 
System which bear the same name, and to distinguish also between the 
assertions of pleadings and the évidence in respect thereto. The plain- 
tiff, in declaring against the New York corporation, avers that it "com- 
prises" the System and treats it as maintaining and operating the sys- 
tem's lines wherever they go, either directly by its own servants or in- 
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directly by the agency of subsidiary corporations. It is upon the theory 
that the New York corporation is the System, or, in fact, opérâtes the 
System, that the plaintiff reHes for proof that the New York corpora- 
tion was Darrow's employer. We think the évidence shows the Sys- 
tem to be something very différent. 

The Postal Telegraph-Cable System is not a corporation. It is in no 
sensé a légal entity. So far as appears, it is without physical property 
and is not engaged in building, maintaining, or operating telegraph lines. 
Nor is there évidence that it is otherwise a body having shares of its 
own or owning and holding shares of other companies by which it 
controls them. It is an organization or rather an arrangement by 
which thirty-eight separately incorporated though similarly owned cor- 
porations conduct the business of transmittingi télégraphie messages 
through and beyond the states of their domicile. Neither the system 
nor the unusual number of corporations composing it appears to be a 
device by which to évade Hability ; it appears rather to be an arrange- 
ment based upon practical considérations growing out of the size of the 
business and the peculiar character of the business. Thèse doubtless 
include the same that affect other large enterprises extending through 
many states and that tend to favor a multiplicity of local corporate 
bodies by which to carry on one comprehensive undertaking, such as 
the variety of state laws affecting taxation, imposing limitations upon 
foreign corporations, and subjecting foreign corporations to suits by 
foreign attachment, with their conséquent disturbance. But consider- 
ed with référence to the particular business of the corporations com- 
prising the System, it is apparent that the object of the arrangement 
is primarily to facilitate the interchange of business and to effect co- 
opération in the transmission of messages over broad areas and for 
great distances. To this end the différent corporations of the system 
enter into agreements with each other — somewhat akin to railroad traf- 
fic agreements for joint rates over through routes — whereby they agrée 
upon points at which through messages are to be turned over by one 
corporation to another and upon the division of tolls. The object of 
the arrangement is secondarily one of administrative efficiency and 
economy. To this end, certain corporations hâve the same executives 
and employ in common the same experts and superintendents accord- 
ing as the business of contiguous properties makes it expédient or nec- 
essary; there is maintained a common store from which supplies are 
drawn ; and the same books of instruction and literature concerning 
rates and methods of sending messages are distributed and used by ail 
corporations throughout the System. But the entity of each corpora- 
tion is strictly maintained and no corporation is subservient to another. 
While there is co-operation between ail in the interchange and trans- 
mission of messages, each owns its telegraph and cable lines and sep- 
arately maintains them by its own employés and at its own expense — 
at least this is the testimony with référence to the New York corpora- 
tion and the Pennsylvania corporation, with which alone we are hère 
concerned. 

How does the scheme of the system bear upon the particular cir- 
cumstances of this case and what is their légal effect ? 
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Both the New York corporation and the Pennsylvania corporation 
employed one superintendant. His name was Reynolds. He had 
authority to employ linemen to maintain and repair sections of the 
lines of the two corporations. He employed a lineman named Clark 
to maintain the line from Harford, Pa., to Binghamton, N. Y. The 
portion of this line that was in Pennsylvania was the property of the 
Pennsylvania corporation and the portion in New York was the prop- 
erty of the New York corporation. The salaries of the superintendent 
and of this lineman were apportioned between the two corporations. 
Clark employed 'Darrow and set him to work on the line of the Penn- 
sylvania corporation at a point in Pennsylvania. His work consisted 
in changing the line from one location to another. This work was 
solely for the Pennsylvania corporation, it was performed solely upon 
its property, and payment therefor was made with its funds. The 
plaintiff maintains that the double nature of Reynolds' and of Clark's 
employment raises a question whether Reynolds in employing Clark 
and Clark in employing Darrow were acting for the New York cor- 
poration or for the Pennsylvania corporation and that the question 
was for the jury. 

We think the services of Reynolds and Clark under their double 
employment were severable ; that hy the arrangement Reynolds and 
Clark were servants of the Pennsylvania corporation in so far as they 
served or were called upon to serve that corporation, and, similarly, 
they were servants of the New York corporation in so far as they 
served that corporation. When acting wholly for one corporation 
within the scope of their employment by that corporation, their acts 
did not bind the other. While the two corporations employed thèse 
same servants, their services were separately performed upon the 
respective properties of the two corporations, and payment therefor 
was separately made. Therefore, when Clark employed Darrow to 
work on the line of the Pennsylvania corporation (with the mainte- 
nance of which the New York corporation had nothing to do), it is 
évident that Clark was acting for the Pennsylvania corporation and 
made it liable for any négligence of his that contributed to Darrow's 
in jury. 

From this testimony, if not controverted, it appears very clearly 
that Darrow was employed by and was working for the Pennsylvania 
corporation at the time of his injury, and that, in conséquence, the 
plaintiff's right of action, if any she had, was against that corporation, 
a citizen of her own state. 

But the plaintiff maintains that this testimony was controverted, 
that she established prima facie that the défendant New York corpo- 
ration was her husband's employer, and that as between her prima 
facie case and the defendant's testimony contra, the jury were the sole 
judges and by their verdict they hâve determined the issue in her 
favor. This position cannot be assailed if the facts sustain it. 

For right to maintain this action against the New York corporation 
the plaintiff relies firstly upon the charter of that corporation granted 
by the state of New York, which authorizes it to maintain and operate 
telegraph lines "partly beyond the limits of this state." There is no 
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évidence that the New York corporation was engaged in tiie exercise 
of this doubtful authority. 

Slie next relies upon an agreement between tiie two corporations 
having to do with the interchange of business, which provides that 
messages wliich each corporation accepts for transmission to tlie Une 
of the other shall be turned over at Carbondale, Pa., "or at such other 
Connecting points as shall best secure prompt transmission to desti- 
nation." Carbondale is a point in Pennsylvania on the line owned 
and maintained by the Pennsylvania corporation. Messages that re- 
quire transmission over the lines of both corporations necessarily hâve 
to be turned over f rom one to the other somewhere, either in the State 
of Pennsylvania, or in the State of New York, or precisely on the 
line dividing the two states. The last place being quite impracticable, 
the parties agreed that the turnover should be made at a convenient 
point within Pennsylvania. 

In sending messages between New York and Carbondale it appears 
that they pass over the wires of the Pennsylvania corporation through 
the point at which Darrow met his injury. The plaintiff contends, 
therefore, that the New York corporation was operating the Penn- 
sylvania line at the point of Darrow's injury, and was, for that rea- 
son, Darrow's master. But by another provision of the same contract 
between the two corporations, each agreed "to maintain its telegraph 
lines * * * in good working order and repair, at its own cost and 
expense, and to repair with the utmost diligence any interruption in 
said lines." It was while the Pennsylvania corporation was maintain- 
ing and repairing its own telegraph lines between Carbondale and the 
State line, pursuant to the latter provision of the contract, that Darrow 
met his death. If Darrow's death was due to négligence, it was occa- 
sioned by some act or omission incident to the repair and maintenance 
of the line by the Pennsylvania corporation and not by the transmission 
of through messages over the line by the New York corporation under 
the contract for the interchange of through business. Darrow's em- 
ployment related solely to the maintenance of the line, liability to Dar- 
row rested solely upon the corporation which had placed him in that 
employment. There is nothing in the turnover contract or in the con- 
duct of the parties acting under it which suggests that the New York 
corporation employed Darrow to do what the Pennsylvania corpora- 
tion had undertaken to do. 

Finally, the plaintiff relies upon a book issued f rom the headquarters 
of the System in New York City, which was also the office of the New 
York corporation. This book is entitled "List of Officers, Revised 
Tariff Instructions and Rules," and contains, among other things, the 
names of ofïicers of the Postal Telegraph-Cable Company, without 
designating whether they are officers of the System or of the New York 
corporation bearing the same name. It was published and distributed 
for use by ail corporations throughout the System. Its évident pur- 
pose is to combine in one volume information as to the handling of 
messages wheresoever received and wheresoever to be sent. It con- 
tains a list of ail stations of ail corporations in the System at which 
messages will be accepted and to which they will be forwarded. It is 
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adapted for use in California as well as in Pennsylvanîa. For pur- 
poses of accounting it contains such expressions as "this line stations," 
and "Connecting line stations." It also shows, when read in connec- 
tion with rate sheets, the rates at which through messages will be 
accepted by one station and forwarded to another wheresoever lo- 
cated. "This line stations" was explained as denoting the corpora- 
tion or line to which a given station belongs and "connecting line sta- 
tions" as denoting the stations of other corporations with which the 
former connects. The expression "this line stations," as applied to 
différent stations, is designated by the key letter "P." Scranton, Pa., 
is 50 marked. The plaintiff insists that the book is the book of the New 
York corporation, that "this line" as appears in its book, means the 
line of this New York corporation, and that, as Scranton is a "this 
line station" on the line in Pennsylvania, "this line" — that is, the 
Pennsylvania line on which Darrow was killed — is the line of the New 
York corporation, and, in conséquence, the New York corporation 
was Darrow's employer. L,ooking at the book from every aspect, we 
find nothing from which it can be inferred that the line of the Penn- 
sylvania corporation belongs to the New York corporation or that 
the New York corporation was conducting, either directly or indi- 
rectly, repair work upon it at the time Darrow met his death. 

We bave considered very carefully ail the testimony of the case in 
order that nothing touching the issue of Darrow's employment should 
escape us. Upon this issue, we are unable to discover a conflict in the 
testimony from which opposite views can be taken and sustained. Aft- 
er the opportunity for deliberate considération of the record, which 
the trial judge, in the hurry of the trial, did not hâve, we find our- 
selves constrained to hold that he erred in submitting to the jury the 
question whether the défendant corporation, acting directly through 
its servants or indirectly through the Pennsylvania corporation as its 
agent, employed Darrow, in view of testimony that clearly admits of 
but one inference, which is, that the défendant corporation did not 
employ him. 

In disposing of the case upon this ground, we are not called upon 
to consider the remaining assignments of error. 

The judgment helow is reversed. 



TJNITED STATES v. RIVER SPÏNNING CO. 

(Circuit Court of Appeals, First Circuit May 8, 1918.) 

No. 1325, 

Aliens (S=40 — Immigration — Construction of Statute. 

Immigration Act Feb. 20, 1907, c. 1134, § 5, 34 Stat 900 (Comp. St. 
1916, § 4250), imposing peualtios for tlie Importation of contract laborers, 
etc., should be strictly construed. 
Aliens <@=58 — Immigration — Contract Laborers. 

Under Immigration Act, §§ 4, 5 (Comp. St. 1916, §§ 4248, 4260), imposing 
a penalty upon any person assis ting, encouraglng, or soliciting tbe immi- 
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gration or importation of contract laborers, an actual migration into or 
entry into tlie territory o£ the United States is necessary to warrant re- 
covery of tlie penalty, and wliere the laborers were rejecteU at tie port 
ot entry none can be recovered. 

In Error to the District Court of the United States for the District 
of Rliode Island ; Arthur L. Brown, Judge. 

Action by the United States against the River Spinning Company 
to recover a penalty for violation of Immigration Act 1907, §§ 4, 5. 
A demurrer was sustained to the déclaration (243 Fed. 759), and plain- 
tiff brings error. Affirmed. 

Harvey A. Baker, U. S. Atty., of Providence, R. I. 
Claude R. Branch, of Providence, R. I. (Edwards & Angell, of 
Providence, R. L, on the brief), for défendant in error. 

Before DODGE, BINGHAM, and JOHNSON, Circuit Judges. 

DODGE, Circuit Judge. The déclaration in this case alleged viola- 
tions by the défendant company of section 4 of the Immigration Act 
of 1907 (Act Feb. 20, 1907, c. 1134, 34 Stat. 898 [Comp. St. 1916, § 
4248]). It claimed penalties of $1,000 for each violation, according 
to section 5 of said act (Comp. St. 1916, § 4250). It was held insuffi- 
cient on demurrer (243 Fed. 759), and of this the plaintiff complains 
by this writ of error. 

Section 4 makes it a misdemeanor in any way to assist or encourage 
the migration of any contract laborer or laborers into the United States 
unless they fall within certain classes excepted by provisions in section 
2 (Comp. St. 1916, § 4244), not hère applicable. 

Section 5 imposes a penalty of $1,000 for every violation of the 
provisions of section 4 "by knowingly assisting, encouraging, or so- 
liciting the migration" of any contract laborer into the United States. 

Section 2 defines "contract laborers" for the purposes of the act as 
meaning : 

Persons "wlio liave been Indueed or sollcited to mlgrate to this country by 
offers or promises of employnient or in conséquence of agreements, oral, writ- 
ten, or printed, express or implied to perform labor * ♦ * of any kind, 
skilled or unskilled." 

The déclaration alleged offers or promises of employment by the 
défendant to four alien unskilled laborers in Canada, if they would 
come f rom thence to the defendant's factory in Woonsocket, R. I. It 
further alleged, in substance, that said offers and promises were made 
willfuUy and knowingly for the purpose of assisting, encouraging, and 
soliciting said aliens to migrate into the United States ; and that they, 
pursuant to and acting upon said offers, attempted and tried so to mi- 
grate, but were stopped by the United States immigration officers at 
Newport, Vt., the point of entry. It thus appeared from the déclara- 
tion that there had been no actual immigration into the United States 
in the case of any of the aliens mentioned. There were allégations that 
they were rejected at Newport as alien contract laborers, but there 
were no express allégations that they were contract laborers at the 
time the alleged offers and promises were made to them. 
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The demurrer was sustained, as appears from the opinion below, be- 
cause the déclaration failed to show that any of the said aliens ever 
actually migrated into or entered into the territory of the United 
States. 

[1] The défendant, as the District Court held, is entitled to the 
benefit of the rule of strict construction, which rule is no less applica- 
ble to the stafute under considération than it was to the Immigration 
Act of 1903 (March 3, 1903, c. 1012, 32 Stat. 1213), before us in Darn- 
borough v.Benn & Sons, 187 Fed. 580, 583, 109 C. C. A. 270. The 
déclaration in that case alleged, as this does not, completed immigra- 
tion by the aliens there in question, in pursuance of the alleged ofïers 
or solicitations. 

[2] Like the Act of 1903, and like the immigration acts which pré- 
cédée! it, the statute under considération makes it an ofifense to assist, 
etc., "the migration" of persons whose entry is forbidden, but not to 
assist, etc., such persons "to migrate." Under the acts preceding that 
of 1907 it was uniformly held that unless there had been actual migra- 
tion the statutory penalty had not been inçurred. The décisions are 
hereinafter referred to. 

Section 1 of the Act of 1885 (Act Feb. 26, 1885, c. 164, 23 Stats. 
332) provided : 

"That from and after tlie passage of tliis act it shall be unlawful for any 
person, comijany, etc., In any niaiiner whatsoever, to prepay the transporta- 
tion, or in any way assist or encourage tlie importation or migration of an.v 
alien or aliens, any foreiguer or fors'igiiers into the United States, ♦ * * 
under contra et or agreeiuent, paroi or spécial, express or iuiplied, made previ- 
ous to tlie importation or migration of .such alien or aliens, foreigner or for- 
eigner.s, to perform labor or service of any kiiid in tlie United States. • * * " 

Section 3 of the same act imposed a penalty of $1,000 for every vio- 
lation of any of the provisions of section 1 — 

"liy knowingly assisting, encouraging or soliciting the migration or importa- 
tion of any alien or aliens, foreigner or foreigners, into the United States, 
* * * to perform labor or service of any kind under contract or agrée-; 
ment, express or inii)lie(l, paroi or spécial, with such alien or aliens, foreigner 
or foreigners, previous to becoming résidents or citizens of the United States."^ 

The Act of 1891 (Act March 3, 1891, c. 551, 26 Stat. 1084), passed, 
in amendment of the varions acts relative to immigration and the im-l 
portation of aliens under contract or agreement to perform labor, pro- 
vided in section 3: j 

That it should be deemed a violation of the Act of 1885 "to assist or en- 
courage the importation or migration of any alleu by promise of employment 
through advertiseinents printed and published in any foreign couritry ; and 
any alien couiing to this country in conséquence of such an advertisement 
shall be treated as coming under a contract as contemplated by such act; and 
the penalties by said act imposed shall be applicable in such a case." 

It is apparent that the section last referred to is an amendment of 
sections 1 and 3 of the Act of 1885. It amends section 1 in that it en- 
larges and defines what may be considered a "contract or agreement" 
within the meaning of those terms as used in section 1 ; and it amends 
section 3 in that it makes the penalties there imposed applicable to the 
offense as defined by said section 3 of the Act of 1891. 
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The statute of 1903 (32 Stats. 1213) was in the main, and so far as 
the matters now being considered are concerned, a revision and re- 
enactment of the above-quoted provisions of the acts of 1885 and 1891. 
Sections 4, S, and 6 are as foUows: 

"Sec, 4. That it shall be unlawful for any person, Company, partnersMp, or 
corporation, in any manner whatsoever, to prepay the transportation or in 
any way to assist or encourage the importation or migration of any alien 
Into tlie TJnlted States, in pursuance of any oCfer, solicltation, promise, or 
agreement, paroi or spécial, expressed or iinplied, made prevlous to tlie im- 
iwrtation of such allen to perform labor or service of any lilnd, slcilled or un- 
skilled, in the United States. 

"Sec. 5. That for every violation of any of the provisions of section four of 
this act, the person, partnership, company, or corporation violating the same, 
by knowingly assistixig, encouraging, or soliciting the migration or importa- 
tion of any allen to the United States to perform labor or sei"vice of any klad 
by reason of any offer, solicltation, promise, or agreement, express or im- 
plied, paroi or spécial, to or with such alien, shall forfeit and pay for every 
such offense the sum of oue thousand dollars, which may be sued for and re- 
covered by the United States, or by any person who shall first bring his action 
therefor in his own name and for his own benefit, including any such allen 
thus promised labor or service of any kind as aforesaid, as debts of like 
amount are now recovered in the courts of the United States; and separate 
suits may be brought for each alien thus promised labor or service of any 
kind as aforesaid. And it shall be the duty of the district attorney of the 
proper district to prosecute every such suit when brought by the United States. 

"Sec. 6. That it shall be unlawful and be deemed a violation of section four 
of this act to assist or encourage the importation or migration of any alien 
by a promise of employment through advertisements printed and published in 
any forelgn country ; and any alien coming to this country in conséquence 
©f such an advertisement shall be treated as coming under a promise or 
agreement as eontemplated in section two of this act, and the penalties im- 
posed by section five of this act shall be applicable to such a case ; provided, 
that this section shall not apply to states or territories, the District of Colum- 
bia, or places subject to the jurisdiction of the United States, advertising the 
Indueements they offer for immigration thereto, respectively." 

United States v. Craig (C. C.) 2? f éd. 795, decided in 1886, held that 
under the Act of 1885 the offense denounced by section 1 was not 
complète until the alien laborer had entered the United States. 

United States v. Borneman (D. C.) 41 Fed. 751, decided in 1890, 
placed the same construction upon the Act of 1885, citing and foUow- 
ing United States v. Craig. 

United States v. Gay (C. C.) 80 Fed. 254, decided in 1897, dealt 
with the Act of 1885 as amended in 1891, and held, following United 
States V. Craig, that it was essential to show that the immigrant actu- 
ally migrated into the United States. 

_ Unîted States v. Baltic Mills Co., 124 Fed. 38, 59 C. C. A. 558, de- 
cided in 1903 by the Circuit Court of Appeals in the Second Circuit, 
also dealt with the Act of 1885 as amended in 1891. In the décision it 
was pointed out that, as held in United States v. Craig, under section 
1 of the Act of 1885 : 

"The penalty did not accrue unless (1) the alien had, préviens to his migra- 
tion, entered into a contract to perform labor or service in this country ; and 
(2) had actually migrated hère, and (3) the défendant had, by prepayment of 
transportation or otherwise, encouraged or assisted his migration, knowlng 
that such a contract had been entered into." 
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The court thère also held that the amendatory Act o£ 1891 was in- 
tended to remedy defects in the pre-existing statute in two particulars, 
and that it did so by dispensing (1) "with the necessity of proving that 
there had been a contract with the alien made previous to the importa- 
tion or migration," and (2) with the necessity of proving "that there 
had been any other assistance or encouragement to his migration than 
the promise of employment/' and that "it adds to the acts penalized by 
the former statute, and makes it pénal to àssist or encourage the migra- 
tion by promise of employment through advertisement," and that the 
word "promise" is used in the sensé in which advertisements common- 
ly promise employment to applicants. This décision is a clear récogni- 
tion of the necessity ofactual migration to this country, both under 
section 1 of the Act of 1885 and under the amendment of 1891. 

While we agrée that actual migration to this country is essential to 
constitute the offense denounced in the amendatory Act of 1891, we 
do nat think that the latter act did away with any of the three pre- 
requisites set forth in United States v. Craig as essential to constitute 
the offense under sections 1 and 3 of the Act of 1885. On the contra- 
ry, we think that the Act of 1891 created a new offense, where the mi- 
gration of the ahen was' brought about by promise of employment 
through advertisement printed or published in any foreign country, 
and left the offense denounced by sections 1 and 3 of the Act of 1885 
as it had previously existed. 

In Holy Trinity Church v. United States, 143 U. S. 457, at page 
463, 12 Sup. Ct. 511, i6 L. Ed. 226, decided by the Suprême Court in 
1892, Mr. Justice Brewer refers to the décision in United States v. 
Craig with approval. It was also cited with approval in United States 
v. Uaws, 163 U. S. 258, 262, 16 Sup. Ct. 998, 41 L. Ed. 151, a décision 
rendered by the Suprême Court in 1896, wherein it considered the Act 
of 1885. 

The foregoing well-known and well-established construction having 
been placed upon the provisions in question of the acts 1885 and 1891, 
and the same provisions haying been re-enacted by Congress in 1903 
and 1907 without any material change, we must regard thèse later en- 
actments as made in récognition of the construction that had been 
placed upon those provisions as above, and that, if any doubt as to 
the true meaning of the particular provisions hère in question might 
otherwise exist, it was put at rest by the re-enactments of 1903 and 
1907. 

We think this conclusion further supported by the fact that the sub- 
séquent Act of 1917 (Act Feb. 5, 1917, c. 29, 39 Stat. 874), being the 
last revision of the immigration laws, modified the provisions of the 
previous statutes by expressly making it unlawful, in sections S and 
6 — 

to "attempt to induce, assist, encourage or solicit the importation or migration 
of any contract laborer or contr.act laborers into the United States" (section 
5) ; or to "attempt to Induce, assist, encourage, or solicit any alien to corne into 
the United States by promise of employment through advertisements printed, 
published, or dlstributed in any foreign country," etc. (section 6). 

We are not inclined to follow the décisions in New York Central, 
etc., Co. v. United States, 239 Fed. 130, 152 C. C. A. 172, decided by 
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the Court of Appeals in the Second Circuit, in January, 1917; and 

United States v. Morrisey, 245 Fed. 923, C. C. A. , decided by 

the Court of Appeals in the Eighth Circuit, in October, 1917. The 
first case arose under sections 4 and 5 of the Act of 1907, and the sec- 
ond case under section 6 of that act (Comp. St. 1916, § 4251) ; the 
first two being the sections involved in this case and referred to above. 
In neither décision is any allusion made to the fact that sections 4 
and 5, so far as they relate to the question bef ore us, are re-enactments, 
without material change, of sections 1 and 3 of the Act of 1885 ; and 
section 6 a re-enactment of section 3 of the amendatory Act of 1891 ; 
or to the fact that under said provisions of the acts of 1885 and 1891 
it had become a well-settled construction of thèse provisions that proof 
of migration into this country was essential to the establishment of 
the offense which they denounced. 

The plaintiff fails to satisfy us that any provisions in the Act of 1907 
not found in its predecessors sufficiently show Congress to hâve really 
intended in 1907 what it did not expressly enact until 1917. 

We therefore agrée with the reasoning and conclusions of the Dis- 
trict Court in the présent case, and hold that it did not err in sustain- 
ing the demurrer. 

The judgment of the District Court is affirmed. 



ASH SHEEP CO. v. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. May 6, 1918.) 

No. 2855. 

Appeal and Eeroe iS=3l097(l) — DEiERMiNATiOjy — IjAW of Case. 

A décision of tlie Circuit Court of Appeals, reversing a decree for dé- 
fendant, will, on appeal from a decree entered pursuant to Uiat décision, 
he accepted as the law of tlie case, where tlie purpose of the appeal waa 
to keep alive the rlght of défendant to présent the question involved for 
the détermination of the Suprême Court 

Appeal from the District Court of the United States for the District 
■of Montana ; Geo. M. Bourquin, Judge. 

Suit by the United States against the Ash Sheep Company. From 
a decree for the United States for injunction and nominal damages 
(229 Fed. 479), défendant appeals. Affirmed. 

C. B. Nolan and William Scallon, both of Helena, Mont., for appel- 
lant. 

Burton K. Wheeler, U. S. Atty., and Frank Woody, Asst. U. S. 
Atty., both of Butte, Mont., and Homer G. Murphy, Asst. U. S. Atty., 
of Helena, Mont. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. On the former appeal of this case this 
court held by a majority opinion that the lands of the Crow Indians, 

.^=9For other cases see same toplc & KEY-NUMBSJR in ail Kev-Numbered Digests & Indexe* 
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surrendered to the United States under the act of April 27, 1904 (33 
Stat. 352, c. 1624)', were held by the United States in trust, and did 
not become public lands, and that the United States was entitled to an 
injunction against the Ash Sheep Company, enjoining it from pastur- 
ing sheep upon said lands. United States v. Ash Sheep Ce, 221 Fed. 
582, 137 C. C. A. 306. The judgment of the court below was there- 
fore reversed, and the cause was remanded, with instructions to issue 
an injunction as prayed for, and to render judgment for such damages 
as the court might find the complainant to be entitled to. On the trial 
thereafter had, the court below awarded nominal damages against the 
défendant in the sum of $1, finding from the évidence that no damage 
had been done to the lands by the défendant, and denied the right of 
the United States in that suit to recover under the provisions of sec- 
tion 2117, Rev. Stats. (Comp. St. 1916, § 4107), the penalty of $1 per 
head for the 7,100 head of sheep that had grazed upon the lands, hold- 
ing that sheep were not included in the enumei"ation of animais found 
in section 2117, and holding also that, even if penalties were recovera- 
ble, they could not be recovered in that suit, since equity would not aid 
the collection of statutory penalties. A decree was accordingly entered, 
perpetually enjoining the défendant from grazing its sheep upon the 
lands mentioned in the bill, and adjudging that the United States re- 
cover of and from the défendant the sum of $1 damages, and its costs 
and disbursements. From that decree, the défendant brings this ap- 
peal. 

It is admitted that the appeal in this case is taken principally for the 
purpose of keeping alive the right of the appellant to présent by ap- 
peal to the Suprême Court of the United States the question whether 
the lands so surrendered by the Crow Indians to the United States are 
public lands, or are lands held in trust by the United States for the In- 
dians, and subject to the control of the Bureau of Indian Affairs. No 
additional ground now is suggested for holding otherwise than as we 
held before, and our prior judgment must be accepted as the law of 
the case on this appeal. Roberts v. Cooper, 20 How. 467, 481, 15 L. 
Ed. 969; Oregon R. R. & Nav. Co. v. Balfour, 90 Fed. 295, 33 C. C. 
A. 57; Standard Sewing Mach. Co. v. LesHe, 118 Fed. 557, 55 C. C. 
A. 323. 

The decree is affirmed. 



TJNITED STATES v. ASH SHEEP CO. 

(Circuit Court of Apijeals, Ninth Circuit. May 6, 1918.) 

No. 3059. 

1. Staitjtes iS^=>24](1) — Pénal Statutes — Construction. 

BeciUise a statute is pénal in its nature is no reason for giving It a nar- 
row and teclmical construction, whicli wlll defeat tlie purpose for wliich 
it was enacted. 

2. Indians <®==>19 — Lands — TEESPASS-r-"CATTLE." 

' Kev. St. § 2117 (Gomp. St. 1916, § 4107), providing a paialty of $1 a 
head for grazing liorses, mules, or cattle on the land of any Indian or 

®=sFor otlier cases see same topic â KEY-NUMBBR in aU Key-Numbered Digests & Indexes 
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Indian trlbe, appUes to sheep; such animais being within the intent of 
the statute and induded In the gênerai term "cattle." 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Cattle.] 

3. Eqittty ©=3.39(1) — Courts — JuKisniCTroN'. 

Wlien ;i court of equity obtains .inrisdietion for équitable purposes, it 
wiU relain it to give full relief, whether légal or équitable, as to ail 
puq)ose.s relating to the subject-matter of the bill. 

4. JTTIIOMEMT (5=3739 — CONCLUSIVENESS — ilATTERS CONCLUDED. 

In a suit to enjoin trespass on lands ceded by Indians to the XJnited 
States, a doeree denying damages olaimed uiider Rev. St. § 2117 (Comp. 
St. 1916, § 4107), on the ground of Avant of jurisdiction, is in no way con- 
clusive against the right of the XJnited States to recover such damages, 
though the court in that proceeding expressed its opinion that they 
vvere not recoverable. 

In Error to the District Court of the United States for the Dis- 
trict of Montana; Geo. M. Bourquin, Judge. 

Action by the United States against the Ash Sheep Company. 
There was a judgment for défendant, and the United States brings 
error. Reversed and remanded. 

See, also, 229 Fed. 479. 

Burton K. Wheeler, U. S. Atty., and James H. Baldwin, Asst. U. S. 
Atty., both of Butte, Mont., andliomer G. Murphy, Asst. U. S. Atty., 
of Helena, Mont. 

C. B. Nolan and Wilham Scallon, both of Helena, Mont., for de- 
fendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The origin of this case is explained by 
what is said in Ash Sheep Co. v. United States (No. 2855) 250 Fed. 

591, C. C. A. , decided at the same time herewith. After the 

court below (229 Fed. 479) had ruled in case 2855 that the complain- 
ant could not recover in that suit the penalties provided by section 
2117, Rev. Stats. (Comp. St. 1916, § 4107), the United States bronght 
this action at law in the court below to recover those penalties. The 
défenses of the défendant to the action were that the Indian's title to 
the lands had been extinguished ; that the défendant had acquired title 
to several tracts of the ceded lands, and had leased from the owners 
other tracts, the title to which had passed from the government; that 
said lands so leased and owned by défendant were in separate tracts or 
bodies, and that in getting access to said lands the defendant's sheep 
were necessarily driven across the unsold lands involved herein, and 
grazed thereon only while being so driven ; that the United States was 
estopped from maintaining the présent action by the proceedings and 
judgment in case 2855; that section 2117 créâtes no penalty against 
one who drives or conveys sheep to range and f eed on land belonging 
to an Indian or an Indian tribe. 

[1, 2] The court below rendered judgment in favor of the défend- 
ant company on the pleadings, holding that section 2117 did not apply 

(Ê=3For other cases see same tooicA KBY-NUMBER in aU Key-Numbered Digeste & Indexes 
250 F.— 38 



594: 250 FEDERAL REPORTER 

to sheep. United States v. Ash Sheep Co. (D. C.) 229 Fed. 479. 
Error is assigned to that ruling. Section 2117 is as follows: 

"Every person who drives or otherwise conveys any stock of horses, mules 
or cattle, to range and feed on any land belonsing to any Indlan or Indlan 
tribe, without the consent of such tribe, is liable to a i^enalty of one dollar 
for eacli animal of such stock." 

The first législation of Congress on tlie siibject is found in Act 
March 3, 1799 (1 Stat. 744, c. 46), which denounced a penalty against 
any one who "shall drive or otherwise convey any stock of horses or 
cattle to range on any lands allotted to or secured bv treaty with the 
United States to any Indian tribes." In the year 1834 (4 Stat. 730) 
the law was amended to incliide mules. The défendant argues that 
if in this législation Congress intended to give to the term "cattle" the 
inclusive meaning which the government now insists upon, there was 
no need for expressly mentioning mules. The statute does not seem 
to hâve been given construction except in a single case, United States 
v. Mattock, 2 Saw. 148, Fed. Cas. No. 15,744, a case in which Judge 
Deady, in a carefully considered opinion held that the word "cattle," 
not only in its primary sensé, but in the sensé in which it is used in, 
the statute, includes sheep, and that it was the manifest intention of, 
Congress to prevent the use of Indian lands by white people as pasture 
grounds for their stock without the consent of the Indians, and that 
sheep are as much within the mischief to be remedied as horses or 
oxen. The court quoted the words of Mr. Justice Story in United 
States V. Winn, 3 Sumn. 219, Fed. Cas. No. 16,740, where it was 
said: 

"And wliere a word Is used in a statute which has various known significa- 
tions, I know of no rule tliat requires the court to adopt one in préférence 
to another, slmply beeause it is more restralned, if the objects of the statute 
equally apply to the largest and broadest sensé of the word." 

We are inclined to the view that the construction so given to the 
statute in the Mattock Case is correct, and should be foUowed in this 
case. Beeause a statute is pénal in its nature is no reason for giving 
it a narrow and technical construction, which shall defeat the pur- 
pose for which it was enacted. The purpose was to protect the pas- 
ture lands of the Indians. The grazing of sheep on such lands is as 
destructive as that of mules or horses, probably more so. The con- 
struction of the statute should not be narrowed on account of the fact 
that at the time when it was enacted sheep were not pastured on lands 
in the vicinity of the Indian lands, and there was no apparent neces- 
sity at that time to protect the Indian lands from injury by sheep. In 
State V. Cleveland, 83 Ohio St. 61,, 93 N. E, 467, 21 Ann. Cas. 1284, it 
was held that a statute may include by inference a case not originally 
contemplated, when it deals with the genus within which a new species 
is brought, and that a statute making it unlawful to throw a stone at a 
railroad car includes an interurban or traction railway car, although 
such cars were not known or in use at the time when the statute was 
enacted. In Johnson v. Southern Pacific Co., 196 U. S. 18, 25 Sup. 
Ct. 158, 49 L. Ed. 363, the court, quoting from United States v. Eacb- 
er. 134 U. S. 624, 10 Sup. Ct. 625, 33 E. Ed. 1080, said: 
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"Though pénal laws are to be coustriied strictly, yet the intention of tlie 
Législature must govern In the construction of pénal as well as other statutes, 
and they are not to be eoustrued so strictly as to dcfeat the obvious Intention 
of the Législature." 

The court quoted also the language of Mr. Justice Story which is 
found in the opinion of Judge Deady in the Mattock Case. 

[3, 4] The défense of estoppel by jtidgment in case No. 2855 can- 
not be sustained. In that case the court below, while expressing the 
opinion that sheep were not inchided within the provisions of section 
2117, denied its own power to adjudicate that question in the équitable 
suit which was pending before it. A judgment is not conclusive on 
any question which, from the nature of the case or the fomi of the 
action, could not hâve been adjudicated in the case in which it was 
rendered. 23 Cyc. 1317; Oliver v. Cunningham (C. C.) 7 Fed. 689; 
In re Walden's Estate, 166 Cal. 446, 137 Pac. 35. It is true that, where 
a court of equity obtains jurisdiction for équitable purposes, it will 
retain it to give full relief, whether légal or équitable, as to ail pur- 
poses relating to the subject-matter of the bill, and that a court hav- 
ing équitable jurisdiction to enjoin trespass on land will award dam- 
ages for the injury already done. But hère the genalty prescribed by 
the statute was for punitory purposes only, and was a matter entirely 
apart from the équitable relief which was sought in the former suit. 
The method of recovery of the penalty is prescribed by section 2124, 
Rev. Stats. (Comp. St. 1916, § 4116). 

The judgment is reversed, and the cause is remanded for further 
proceedings. 



UNITED STATES et al. v. WOO JAN. 
(Circuit Court of Appeals, Sixth Circuit, July 6, 1917.) 

No. 302.5. 

Courts ©=3384 — United States Suprême Court — Jurisdiction — Certifica- 
tion OF Questions. 

Where the décisions of several of the Circuit Courts of Appeals eon- 
cerning the right of the Seeretary of l^abor to déport Chlnese persons ou 
the ground that they were found in the United States in violation of the 
Chlnese Exclusion Act are conflicting, and the question has not been 
l>reseutx!d to the Suprême Court, the matter is one which another Circuit 
Court of Ajipeals may properly certify to the Suprême Court for in- 
structions. 

Appeal from the District Court of the United States for the Eastern 
District of Kentucky ; Andrew M. J. Cochran, Judge. 

Pétition by Woo Jan for writ of habeas corpus. From an order (228 
Fed. 927) granting the writ, the United States and another appeal. 
Questions certified to the Suprême Court of the United States. 

For opinion of Suprême Court, see 245 U. S. 552, 38 Sup. Ct. 207, 
62 h. Ed. . 

<g=jFor other cases see same toplc & KKY-NUMBBR In ail Key-Numtered Disests & Indexes 
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Thomas D. Slattery, U. S. Atty., of Covington, Ky., for appellants. 
Elwood G. Godman, of Chicago, 111., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. In the case of Woo Shing v. Fluckey (No. 

2882) 250 Fed. 598, C. C. A. , Judge Clarke (now Mr. Justice 

Clarke) decided, in the court below, that the Secretary of Labor had 
jurisdiction to déport a Chinaman on the ground alleged against Woo 
Shing. (D. C.) 226 Fed. 141. Shortly thereafter, Judge Cochran, in 
a District Court of Kentucky, held, in an elaborate opinion (Woo Jan v. 
United States [D. C.J 228 Fed. 927), that such jurisdiction was vested 
exclusively in the courts. When the Woo Shing Case came on for 
argument, it was learned that the Woo Jan Case was in the course of 
appeal to this court, and, accordingly, we withheld décision in the for- 
mer until the latter case should be argued. This argument has now 
been presented. 

The question has been involved and decided, in the same way as it 
was hy Judge Clarke, by the Circuit Courts of Appeals for the Eighth 
Circuit (Lo Pong v. Dunn, 235 Eed. 510, 149 C. C. A. 56), and for the 
Third Circuit (Sibray v. United States, 227 Fed. 1, 141 C. C. A. 555). 
In both cases, certiorari was refused (242 U. S. 644, 37 Sup. Ct. 214, 
61 h. Ed. 543 ; 241 U. S. 657, 36 Sup. Ct. 286, 60 E. Ed. 1225) ; but 
the briefs filed in the Suprême Court show that in neither case was 
this question presented to that court. On the other hand, Judge Coch- 
ran's opinion has been approved and followed by the Circuit Courts 
of Appeals for the Seventh Circuit (United States v. Eem Him, 239 
Fed. 1023, 152 C. C. A. 661), and for the Fifth Circuit (Ue Wong Hin 
V. Mayo, 240 Fed. 368, 153 C. C. A. 294). The matter seems to us 
proper for certification. 

In the Woo Shing Case, the pétition for habeas corpus was not filed 
until the order of déportation had been made, while in the Woo Jan 
Case the pétition therefor was filed as soon as Woo Jan was taken 
upon the warrant of arrest ; but we do not see that this makes any 
différence. In order that the expense of taking up two cases may be 
avoided, we hâve decided to certify the Woo Jan Case and to hold the 
Woo Shing Case upon our calendar. Counsel in the Woo Shing Case 
will be notified, and we assume that they will be allowed to participate 
in the hearing in the Suprême Court as if their case also had been cer- 
tified. Accordingly, we make the following findings of f act and request 
for instructions : 

Woo Jan filed, in the District Court for the Eastern District of Ken- 
tucky, his pétition for habeas corpus. He set up therein that he was 
in the custody of the immigrant inspector by virtue of a warrant issued 
hy the Secretary of Eabor, which warrant was as f ollows : 

"To J. A. nuckey, Inspector in Charge, Cleveland, Ohio, or to Any Immigrant. 

Inspecter in the Service of the United States: 

"Whereas, from évidence subniltted to me, It appears that the allen, Wod 

Mon, alias Woo .Tan, who landed at the port of San Francisco, Cal., ex SS 

JSMppon-ilaru, on the 2d day of May, 1913, has been tound in the United States 
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In violation of tiie act of Consress npproved Fobruary 20, 190T. amonded by 
tlie act approvod March 26, 1910, for tlif^ foUowinR, amoiiK otlier reasons: 

'•Tliat the sald alien is iinlawl'ully within tlie United States, in tliat lie lias 
been foniid tlieroin in violation of tlie Cliinese exclusion laws, and is, there- 
fore, sub.iect to déportation under the provision of section 21 of the above- 
mentioned act. 

"I, J. B. Densmore, Acting Secretary of Labor, by virtue of the power and 
authority vested in me by the laws of the tlnlted States, do hereby command 
you to tàke info custody the said allen and grant hini a hearing to enal)le him 
to show cause why he should not be deported in conformity with the 
law. * * * 

'■Witness my hand and seal this flrst day of April, 1914. 

"[■Signed] J. B. Densmore, Secretary of Labor." 

Woo Jan's pétition further alleged that he was 57 years old, was 
born in China, and since 1877 had been a résident of , and a domiciled 
merchant in, the United States ; that during this time he had done 
no manual labor, excepting what was incidental to his business as a 
merchant ; that in 1894, he was registered as a merchant by the collec- 
tor of internai revenue, at Lexington, Ky., and given a registra- 
tion certifîcate, which he still has ; that for many years he bas been a 
résident of Ashland, Ky. ; that during the period of his résidence in 
the United States he has returned to China upon three occasions, snd 
each time his status as a résident merchant has been investigated by 
the United States authorities and established; that January 29, 1912, 
he made an application at San Francisco for a preinvestigation of his 
status as a lawfully domiciled merchant preparatory for departing to 
China upon a temporary visit; that on February 28, 1912, the Chinese 
inspecter, upon an investigation, found that Woo Jan was a merchant, 
as he claimed, and recommended favorably, and that thereupon there 
was issued to him a returning merchant's certifîcate for his use ac- 
cording to law on re-entering ; that he departed for China in March, 
1912, and remained there upon a temporary visit until he returned to 
the United States upon the 2d day of May, 1913, upon which latter 
date he and his wife were admitted by the immigration and customs 
officers at San Francisco ; and that since this date he has been confin- 
ually engaged in the prosecution of his business as a résident merchant 
in the United States. He further set up that the provisions of the 
Immigration Act of February, 1907 (Act Feb. 20, 1907, c. 1134, 34 
Stat. 898), hâve no application to his case, and that the proceedings had 
thereunder, with a view to deporting him, were without authority of 
law and void, for the reason, among others, that the so-called warrant 
of arrest sets forth no basis for the proceedings against him, except 
that he is unlawfully in the United States, in that "he has been found 
there in violation of the Chinese exclusion laws." The pétition then 
expressly alleged that section 43 of the Immigration Act (Comp. St. 
1916, § 4289) had the efïect to continue in full force those provisions 
of the Chinese Exclusion Act which gave jurisdiction for déportation 
only to the United States commissioner, and which gave to the China- 
man the right of appeal to the United States District Court. 

The petitioner thereupon summarized his position as follows : 
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'Tour petltioner shows unto jour honor that there is no authorlty of law 
for ttie Issuauce of the said warrant, Bxhlbit A, in that it afflrmatively ap- 
pears that the entry of your petitloner into the United States was a lawful 
entry and approved by the immigration officers at the port of entry, and that 
it is not charged in said warrant that your petltioner is in the United States in 
violation of any of the provisions of the Immigration Act, but that lie is In the 
United States only In violation of the Chinese Exclusion Act, and your petltion- 
er allèges that whether or not he is deportable under the i)rovlslons of the 
Chinese Exclusion Act eannot lawfully be determlned by immigration otHclals 
in a déportation proceeding after an acknowledged légal entry Into the 
United States, but that such déportation proceeding, if any, must be instituted 
and proceeded wlth as provlded by the Chinese Exclusion Act; that is, upon a 
sworn eomplaint before a United States Commissioner or District Judge." 

Upon this pétition, a writ was issued, and, when the matter came en 
to be heard, the United States district attomey filed a gênerai demurrer 
to the pétition. The District Judge overruled the demurrer ; the Unit- 
ed States decHned to answer the pétition or plead f urther ; and it was 
thereupon ordered that Woo Jan be discharged. The United States 
immigrant inspecter joined in this appeal. 

Upon thèse facts, we désire the instruction of the Suprême Court 
for our proper décision of the following questions of law arising there- 
on (a, in the abstract ; b, concretely) : 

(a) Has the Secretary of Labor, acting within three years from the 
last entry, jurisdiction to arrest and déport a Chinese alien, upon the 
sole ground that he is found in this country in violation of the Chinese 
Exclusion Act? 

(b) Are the facts stated in Woo Jan's pétition and admitted by de- 
murrer inconsistent with any jurisdiction in the Department of l,abor 
to cause his arrest and déportation ? 



WO(.) SHING V. FLUCKEY, TJnlted States Immigration Inspecter. 

(Circuit Court of Appeals, Sixth Circuit. March 12, 1918.) 

No. 2882. 

Appeal from the District Court of the United States for the Eastern Division 
of the Northern District of Ohlo; John H. Clarke, Judge. 

Pétition by Woo Shing for writ of naoeas corpus against J. Arthur Fluckey, 
United States Immigration Inspeetor. From an order deuying the writ, pe- 
tltioner appeals. Order reversed, ar.d cause remanded, with instructions 
that petltioner be discharged from custody. 

F. R. Marvin, of Cleveland, Ohio, for appellant, 

E. S. Wertz, U. S. Atty., and Joseph C. Breitensteln, Asst. U, S. Atty., both 
of Cleveland, Ohio, for appellee. 

lîefore KNAPPEN and DENISON, Circuit Judges, and HOLLISTER, Dis- 
trict Judge. 

PEE CURIAM. The décision of this case havlng been continued until the 
Suprême Court should answer the questions certlfied to it by this court in 

the matter of United States v. Woo Jan (No. 3025) 250 Fed. 597, C. C. A.. 

. and sueh questions having now been answered, as appears hy the man- 
date of that court filed In this court in the matter of United States v. Woo Jan 
(No. 3025) 245 U. S. 552, 38 Sup. Ct. 207, 62 L. Ed. , from whieh mandate 



COHEN V. GOLDMAN 599 

it appears that the Department of Labor had no jurisdictlon to issue the war- 
rant uiider whieh Woo Sliing was hcld: 

Ordured, tliat the ordor of the District Conrt be reversed and vacated, and 
tlie cause be remanded, with instructions tliat Woo Sliing be discliarged from 
■custody. 



COHEN V. GOLDMAN. 

(Circuit Court of Appeals, First Circuit. April 16, 1918.) 

No. 1333. 

1. Bankriîptcy <S=159 — "Crediïor" — Indobsers. 

A surety or indorser on the notes of a banlirupt is a "creditor," within 
the nieaning of Bankruptc-y .Act July 1, 1808, e. 541, 30 Stat. .544. 

[lî^d. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Creditor.] 

2. BASKRTjPToy <S=302(1) — Suit by Trustée to Becover Préférence — Suiti- 

ciENcy OF Bill. 

In a suit by a trustée to recover as a préférence payments made by a 
bankrupt within four months, and when insolvent, from an indorser al- 
leged to hâve been l)enefited thereby, under Banl^ruptcy Act, § 60b, since 
its amendment by Act Jun© 2.5, 1910, c. 412, § 11, 36 Stat. 842 (Comp. St. 
1916, § 9644), which provides tliat property so transferred or its value 
shall be recoverable if "the person * * * to be benefited thereby 
* * * shall then hâve reasonable cause to believe that the enforce- 
ment of such * * * transfer would effect a préférence," it is not nec- 
essary for complainant to allège or prove the intent of the bankrupt in 
maUlng the payments, and an allégation which. follows the language of 
the act is suflicient. 

Appeal from the District Court of the United States for the District 
of Massachusetts; Jas. M. Morton, Jr., Judge. 

Suit in equity by George I. Cohen, trustée in bankruptcy of Israël 
Sternburg, against Lew Goldman. Decree dismissing bill, and com- 
plainant appeals. Reversed. 

Joseph B. Jacobs, of Boston, Mass. (Jacobs & Jacobs, of Boston, 
Mass., on the brief), for appellant. 

Before DODGE, BINGHAM, and JOHNSON, Circuit Judges. 

JOHNSON, Circuit Judge. This is an appeal by George I. Cohen, 
trustée in bankruptcy of Israël Sternburg, from a final decree of the 
District Court of Massachusetts, dismissing his bill in equity brought 
against the appellee to recover the sum of $1,5,S0, paid by the bankrupt 
within four months before the filing of the pétition in bankruptcy 
against him, to the holders of certain promissory notes upon which 
the appellee was an accommodation indorser, and also the sum of $123 ; 
but the bill does not state to whom the payment of the several amounts 
which make up the latter sum was made, nor does it allège that the ap- 
pellee was benefited by their payment. 

The plaintifï in his bill alleged the bankruptcy of Sternburg, the 
appointment of the appellant as trustée in bankruptcy and his qualifi- 

<g=3For other cases see same topio & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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cation, the exécution of the notes by the bankrupt, that the appellee 
was an accommodation indorser on them, that within four months of 
the date of bankruptcy the bankrupt, being insolvent, paid said 
notes, amounting to $1,550, that the effect of said payments was to 
enable the défendant to obtain a greater percentage of his debt than 
any other creditors of the same class, and that the défendant, at the 
date of said payments and for some time previous thereto, had rea- 
sonable cause to believe that said payments would effect a préférence. 
Upon the appellee's motion the bill was dismissed by the learned Dis- 
trict Judge for the f ollowing reasons : 

"It is iiot alleged that the défendant induced or controUed Sternburg's ac- 
tion, nor that he advlsed or procured the payments to be made, nor even 
that he knew that they were to be made. The bankrupt may, upon the allé- 
gations in the bill, hâve acted entlrely on his own initiative, withont informing 
or Consulting the défendant. There is no allégation that the défendant knew 
or had reasonable cause to believe that a préférence to him was intended by 
Sternburg in paying tlie notes." 

[1] The law is well settled that a surety or indorser îs a creditor, 
within the meaning of the Bankruptcy Act. Stern v. Paper (D. C.) 
183 Fed. 228, 231 ; Kobusch v. Hand, 156 Fed. 660, 84 C. C, A. 372; 
Swarts V. Fourth National Bank, 117 Fed. 1, 54 C. C. A. 387; Na- 
tional Bank of Newport v. National Herkimer County Bank, 225 U. 
S. 178, 32 Sup. Ct. 633, 56 h. Ed. 1042 ; Landry v. Andrews, 22 R. I. 
597, 48 Atl. 1036; Bartholow v. Bean, 12 Wall. 635, 2 h. Ed. 866; 

1 Eoveland on Bankruptcy, p. 989. 

[2] The question raised by the appeal is therefore whether the al- 
légations in the bill are sufficient to entitle the appellant, as trustée, to 
recover under section 60b, Act of July 1, 1898, c. 541, as amended Act 
Feb. 5, 1903, c. 487, § 13, and Act June 25, 1910, c. 412, § 11 (Comp. 
St. 1916, § 9644), the provisions of which, so far as applicable to the 
facts in this case, are as follows : 

"If a bankrupt shall • * * hâve made a transfer of any of his property, 
and if, at the time of transfer * * * and being within four months 
before the filing of the pétition in bankruptcy * * * the bankrupt being 
insolvent and the * * « transfer then operate as a préférence, and the 
person receiving it or to be beneflted thereby, or his agent acting therein, 
shall then hâve reasonable cause to believe that the enforcenient of such 

* * * transfer would effect a préférence, it shall be voidable by the trustée, 
and he may recover the property or its value from such person." 

A préférence is defined in section 60a of the same act as fol- 
lows: 

"A person shall be deenied to hâve given a préférence If, being insolvent, he 
has, within four months before the filing of the pétition * * « made a 
transfer of any of his property, and the eft'ect of the enforcement of sueh 

* * * transfer will be to enable any oiie of his creditors to obtain a 
greater percentage of his debt than any other of such creditors of the saine 
class." 

The bill contains ail the allégations necessary in an action brought 
by a trustée under section 60b, provided the last allégation in it is suffi- 
cient. This allégation is identical with that stated to be necessary in 

2 Loveland on Bankruptcy, p. 1061. 
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Previous to the amendment of June 25, 1910, it was necessary, to 
entitle the trustée to recover under this section, that he should allège 
and prove, in addition to other facts, that the person receiving the 
transfer "or to be benefited thereby, or his agent acting therein, shall 
havehad reasonable cause to believe that it was intended thereby to give 
a préférence." But since the amendment the intent of the bankrupt 
in making the transfer is immaterial, and it is necessary to allège and 
prove that one who receives or is benefited by such transfer had reason- 
able cause to believe that it "would effect a préférence." Golden Hill 
DistiUing Co. V. Logue, 243 Fed. 342, 347, 156 C. C. A. 122; Hewett 
V. Boston Strawboard Co., 214 Mass. 260, 101 N. E. 424; Wilson v. 
Mitchell-Woodbury Co., 214 Mass. 514, 102 N. E. 119; Rogers v. 
American Halibut Co., 216 Mass. 227, 103 N. E. 689; Rubenstein v. 
Lottow, 223 Mass. 227, 231, 111 N. E. 973. 

Because of the great difficulty in procuring évidence of knowledge 
of the intent with which a transfer was made by the debtor, shown 
by the large number of reported cases, Congress, by the amendment of 
1910, substituted reasonable cause for belief in the effect of a transfer 
for reasonable cause for belief in the intent with which the transfer 
was made. But even under the section as it stood before amendment 
we do not find any case in which it has been held that a gênerai alléga- 
tion that the défendant had reasonable cause to believe that a préf- 
érence to him was intended was insufficient. 

We think the gênerai allégation, "that the défendant at the date of 
said payments, and for some time previous thereto, had reasonable 
cause to believe that said payments would eiïect a préférence," is suffi- 
cient. It follows the language of the act, and under it the appellant 
can introduce évidence of ail facts and circumstances which would 
tend to show reasonable cause for belief on the part of the appellee 
that the alleged payments would efïect a préférence, including that 
held necessary in Butterfield v. Woodman, 223 Fed. 956, 961, 139 C. C. 
A. 436. 

It is not necessary to allège the facts upon which the appellant relies 
to show reasonable cause for this belief, such as that the défendant 
procured the payments to be made, or that he had actual knowledge 
that they were made ; for the allégation that, at the date of the pay- 
ments, he had reasonable cause to believe such payments would ef- 
fect a préférence, naturally implies that he then knew such payments 
were being made, as he could not be said to hâve reasonable cause to 
believe that they would effect a préférence, unless he knew they were 
being made and that the debtor was insolvent. 

The decree of the District Court is reversed, and the case is re- 
manded to that court for further proceedings not inconsistent with this 
opinion ; the appellant to recover his costs of appeal. 
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THE GEORGE W. ELZEY. 

(Ciraiît Court of Appeals, Second Circuit. April 10, 1918.) 

No. 220. 

1. Salvage <S==>26 — Sai.vage in IIabbor — Awabds. 

Where assistance is abundant and available, the awards for liarbor 
salvage should be moderate. 

2. Salvage <S=522 — Salvobs — Duties of. 

Salvois, wbo rescue a vessel, huve the duty of exercising reasonable 
care to protect tlie property rescued. 
;f. Salvage <S:r=26 — Av/abd— Diminution. 

Fajlure of a salvor to exercise ordinary care to protect the property 
saved warrants a diminution of the award, for salvage is a reward for 
successful well-doing. 

[Ed. Note. — For otlier définitions, see Words and Phrases, First and 
Second Séries, Salvage.] 

i. Salvage <S=^38^ — Awabd — ^Award to Master. 

A spécial award to a master of a tug, which towed a burning vessel 
froni a pier, where it was in danger of destruction by the explosion of war 
munitions, held unwarranted by the évidence. 
5. Salvage <3==>31 — Award — Measuee. 

Where a tng tOA's ed a burning vessel from terminal piers, on which muni- 
tions were stored for sliipment and the vessel's sait cargo was lost in ex- 
tinguishing the lire, so that the huU turned over to the owners was not 
worth over |30,000, Iveld, that a salvage award of §13,500 was excessive, 
and should be reduced to $7,000, to be divided between the crew and 
the owners. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Libel by Frederick Bouchard and others against the schooner George 
W. Elzey, her tackle, etc., claimed by George W. Elzey. From a de- 
cree for Ubelants (242 Fed. 318), claimant appeals. Reversed and 
remanded, with directions. 

The action is for salvage services rendered the schooner by tlie tug C. Galla- 
gher on the morning of July 30, 1916, by talîing her away from a fire at "Black 
Tom," New York Harbor, This place is a railroad terminal, and at the date 
given contained, in cars, and perhaps boats also, large quantities of munitions 
of war. At about 2 a. m. an explosion oecurred, and not long afterwards a 
second one. Articles, including shells, were carried considérable distances, 
and the destruction at and near the terminal piers was very great. 

The Gallagher, a email tug whose value does not certainly appear, carrying 
(as alleged) a crew of seven men, was lying at Erie Basin. On hearing the 
explosion, she started for the tire, and toolî with her, apparently as a volun- 
teer, one John Peterson, a scow master, whose boat was lying near by. She 
flrst took away from the piers an iron steamer, and, having gotten that vessel 
to an anchorage, she turned her attention to the wooden schooner Elzey at 
about 6:30 a. m. The schooner's master was absent, her crew had abandon- 
ed her, and one of them seems to hâve been kille<l by the explosion. The ves- 
sel was on flre, and there were in the immédiate vicinity the tug Genesee, a ves- 
sel much more powerful than the Gallagher, and one of the tireboats of New 
York city. The Gallaglier got a line on the Elzey, hauled her about 1,500 feet 
away from the pier, and ancKored her ; the flreboat extinguishing the fiâmes 
on the schooner. Tlie Gallagher took no i)art in i)utting out the fire. Her 
eaptain then obtalned the aid of another tug (the Hercules) and together they 
took the Elzey to Erle lîasln, arriving about 10 a. m. A belief that the well- 
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known firm of Gokey might hâve Kome interest in the schooner turned out 
well-fouuded, and sonie time in the aftenioon one of her part owners appear- 
ed and took charge ; her master did not arrive until the evening of the fol- 
lowing day. 

The Gallagher suffered no injury while assisting the I^ilzey ; neither did any 
of her erew. The schooner was laden with a cargo of sait, whlch was lost; 
1. e., melted in the water used in extinguishing flre. The value of the hull as 
turned over to her owners did not exceed $30,000. The award below was $13,- 
500 — dlvided $5,000 to tug owners, $5,000 to crew in proportion to wages, 
and $3,500 personally to libelant Bouchard, the master of the Gallagher. 
Clalmant took this appeal. 

Alexander & Ash, of New York City (Peter Alexander, of New 
York City, of counsel), for appellant. 

Foley & Martin, of New York City (George V. A. McCloskey and 
William J. Martin, both of New York City, of counsel), for appellees. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] 
The rule in respect to harbor salvage, where assistance is abundant 
and available, we stated in The O. C. Hanchett, 76 Fed. 1003, 22 C. 
C. A. 678 ; the awards should be moderate. 

[2-5] The peculiar merits alleged in this instance, as gathered from 
the libel, argument for appellee, and opinion below, are that Hbelant's 
Personal bravery was remarkable; that the Elzey was most skillfully 
snatched from danger at exactly the right time — delay would hâve 
been fatal ; that the schooner was abandoned, if not technically a 
derelict ; and that the other tug near by (Genesee) did nothing. It is 
not doubted that bravery was displayed, for although, as the event 
proved, the period of violent explosions had passed before anything 
was donc for the Elzey, unexploded shells lay on the decks of most of 
the vessels mentioned in évidence, and there was no certainty that 
those shells, or other cars of munitions, or both, might not blow up at 
any moment. There was the very pressing terror of the unknown, 
than which few things are greater. But we discern in the évidence 
nothing to mark the libelants as courageous above the other inen prés- 
ent on police or fîre boats and other tugs. 

That the Elzey was in imminent danger is plain. She was of wood 
and on fire; but she had been in great danger for hours before the 
Gallagher helped her, and the fîre was put out by the city fireboat, 
which took charge after the Genesee had put on her stream. The 
Gallagher did not assist in that effort. We discover no évidence that 
the exact moment when the Gallagher towed her from the pier side 
was of specially vital importance, and it is observable that she had 
been left there for several hours while the Gallagher devoted her én- 
ergies to the removal of an iron steamer lying near by and of greater 
value. 

That the schooner was abandoned, and had not a man on board to 
eut a mooring or take a line, is undoubtedly a circumstance enhancing 
the value of the service rendered. That there was nothing done by 
the Genesee is not true. That tug was on the ground (so far as the 
Elzey was concerned) an hour before the Gallagher, and tried to pull 
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the schooner out. Her line parted, and before she could, or at ail 
events did, get out another, the Gallagher got her Une on, and one tug 
was enough for the work. Thereafter the Genesee played on the fire 
from her standpipe, until the fireboat took charge, when she retired on 
the fireman's orders, as was proper. There is no doubt that both the 
fireboat and the Genesee were far more powerful than the Gallagher; 
nor was there any remarkable management or maritime skill necessary 
or displayed. Ail the masters présent were no doubt good tugboat 
men, and the évidence yields no proof that any more than the great, 
but daily exhibited, skill of such men was exercised or required. 

On the other hand, appellants complain that the salvors failed in 
their duty of caring for the schooner while they were in possession of 
her, and that the spécial award to Capt. Bouchard is beyond ail right 
or précèdent. When the Gallagher and Hercules took the Elzey to 
Erie Basin, they moored her where men from other nearby vessels 
and apparently from the shore could easily get aboard. She was much 
injured by explosion and on her deck lay pièces of shell; she was 
overrun by curiosity seekers, and according to crédible and disinter- 
ested testimony unbroken boxes Avere removed from her. When her 
master returned, clothing, provisions, nautical instruments, and the 
brasses of the engine were gone. It is not possible to find certainly 
from this record who took thèse articles, or their aggregate value ; but 
it is clear that thèse libelants did fail in the active duty laid on salvors 
in possession of caring for what they hâve in charge (Serviss v. Fergu- 
son, 84 Fed. 202, 28 C. C. A. 327) ; they did not exercise reasonable 
care (The Henry Steers, Jr. [D. C.] 110 Fed. 578; The Bremen [D. 
C] 111 Fed. 228); and, while this failure of duty is far from suffi- 
cient to forfeit award, it must diminish the recovery, for salvage is 
not only an award, but a reward for successful well-doing. 

The gift of $3,500 to Captain Bouchard, in addition to his wage 
share of the $5,000, is without précèdent, nor do we find any reason 
for it in the évidence. The measure of his bravery and skill has been 
stated above, and why he should thus be singled dut for especial en- 
richment we fail to see. In resuit this cause differs from any reported 
case of harbor fire salvage in two matters making for increase, viz., 
abandonment and apprehended danger from exploding shells, and in 
one inclining toward diminution, négligence of salvors after danger 
past. It may be noted that this négligence was peculiarly that of the 
man in command, the captain. Citations in salvage are rarely useful, 
but the following are of fires in local waters : The Kaaterskill (D. C.) 
48 Fed. 701 ; The Lydia (D. C.) 49 Fed. 666 : The Helen F. Robbins 
(D. C.) 55 Fed. 1014— and furnish some guide. 

Upon weighing the foregoing considérations, it is thought that an 
award of $7,000 is ample, whereof one-half to the crew in proportion 
to wage ; Peterson to share according to his scow man's pay. 

The decree appealed from is reversed, with the costs of this appeal 
to appellant, and cause remanded for further proceedings in accord- 
ance with this opinion. 
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TRIPPLEHORN v. CAAIBRON et al. 
(CSrcuit Court of Appeuls, Sixth Circuit. April 8, 1018.) 
No. 30.54. 
1. Appeal and Eeror <®=S54(2) — Revikw — Decree. 

Wtiere the trial court found on tlie issues joined that it had no jurisdic- 
tlon, and ordered the pétition dismissed, the decree sliould be treated as 
dlsrnlsslns the pétition for want of .lurisdictlon, and not for want of 
eqiilty, regardless of the opinion rendered by the court. 

2. Bahkkuptcy (S=3lC2 — Trustées — Righïs of. 

A bankrupt's interest lu lund vests in his trustée as of the date of the 
filins of the pétition in banlvruptcy. 

3. Ba.n'kruptcy ©=217(.3) — Review — Moot Questions. 

AVliere the adiniulstrator of an estate flled a i>etition in the state 
court to sell the property for the payment of debts, and the trustée in 
bankruptcy of one of the heirs entltled ta share in the laud consented to 
the sale, any question of jurisdiction to enjoln the sale became moot, and 
a pétition seeking an injunetion should be disniissed. 

4. Bankruptcy (Sz^2nçi) — Court of Bankruptcy — JuRisnicTiON — Consent. 

Where the trustée of a bankrupt, who was entltled to share in his 
motlier's estate, after lillug a pétition to compel the bankrupt's dlvorced 
wife, who asserted a lien on the bankrupt's iuterest in sucli estate, to 
set up her claini in the court of bankruptcy, consented to the sale of 
the property on the pétition of the administrator flled in the state court, 
such consent was a concession of the state court's jurisdiction to déter- 
mine the rights of the several claimants to the fund, and warranted a dis- 
missal of the trustee's pétition. 

Appeal f rom the District Court of the United States for the Western 
Division of the Northern District of Oliio ; John M. Killits, Judge. 

Pétition by Daniel R. Tripplehorn, trustée in bankruptcy, against 
Pauline Cambron and others. From a decree for défendants, petition- 
er appeal s. Affirmed. 

On June 12, 1915, appellant flled a pétition against appellees, the dlvorced 
wife of the bankrupt, the sherlfC of AH en county, Ohio, the Lima Trust 
Company, and the administrator of the ostate of bankrupt's mother, to re- 
strain a sale, under the alimony decree, of bankrupt's undivided one-third in- 
terest in certain land inherited from the mother, to require tlie administrator 
to pay over to appellant the bankiiipt's share of the proceeds that niight be 
derived from any sale of the land by the administrator to pay the debts of 
the mother's estate, aiul to require appellee Cambron to set up her lien, if 
any, against tlie land or against such proceeds in thèse proceedings, and 
there to hâve tlie validity of the lien determined. To this pétition, appellee 
Cambron answered, denying the .iurisdlction of the court, but i)raying, in the 
event that the court upheld its jurisdiction, that she might be decreed to 
hâve a valid lien on the bankrupt's iuterest in the proceeds of the sale here- 
after referred to, prior to the rights of the trustée in bankruptcy. 

The facts, as disclosed by the pétition and answer, are undisputed. It 
appears therefrom that the bankrupt had inherited from his mother a one- 
third interest in certain real estate, subject to a dower interest ; tliat before the 
divorce proceedings the légal title to this property had been vested in the Trust 
Company, for the purpose of effectuating a sale tliereof, but only on approval 
by the bankrupt and a coheir. While the property was iniproved, notliing is 
alleged as to the actual possession Ihereof. Appellee Cambron had obtained 
a decree of divorce a few days before the pétition in bankruptcy was flled, at 
a terni of court begun withln four months, on a pétition flled more than four 

®=3For otliev cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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months, prior to the bankruptey proceedings. In the divorce pétition, the 
property in question was specitîcally described, alimony was prayed tliere- 
from, and any disposltioa by the défendant of bis interest in the proceeds 
from the sale thereof was sought to be enjoined. The défendant therein was 
enjoined, pendente lite, from disposing of his Interest in the property or in 
the proceeds of any sale thereof. In the divorce decree, §1,000 alimony was 
granted, and expressly made a lien from the first day of that term of court on 
the defendant's undivided interest in the property and in the proceeds of a 
sale, if a sale be made under the trust agreement or otherwise, and sale un- 
der exécution was ordered, if no sale under the trust agreement should 
be made within six months. A few days after the adjudication in bankruptey, 
on plaintifï's motion, that six-month limitation was removed. 

It further appears that on June 15, 1915, three days after appellant's pé- 
tition was filed, the administrator of the mother's estate, pursuant to an 
agreement between the parties, whereby appellee Cambron had consented not 
to ask for exécution In the divorce case, flled a pétition in the state court to 
sell the property in question for the payment of debts. In this pétition, to 
which the bankrupt and the other heirs, as well as appellant and appellees 
herein, were made parties défendant, he prayed, inter alla, that each défend- 
ant set up his interest or claim, that the premlses be sold free and clear, and 
that the rights of ail parties be determined and adjusted. The pleadings in 
that case, other than this pétition and thé divorced wife's answer, assert- 
ing a lien and praying payment thereof eut of the proceeds of the sale, are 
not in the record before us ; but it is shown by the présent record that ail 
persons named as défendants in those proceedings entered their appearance 
thereta and consented to the administrator's sale as prayed for, that the sale 
was had, that the proceeds are in the possession of the administrator for 
distribution, subject to the order of the state court, and that the cause was 
submitted by ail parties to that court on the issues joined by the pleadings 
therein and on the évidence. 

While an opinion was rendered In the District Court, that, under the 
doctrine of lis pendens applicable under Ohlo law, appellee Oambron's lien 
was prior to the lien that any creditor could obtain after the commencement of 
the divorce proceedings, and that therefore, the pétition of the trustée in 
bankruptey should be dismissed, in the decree before us for review on this 
appeal, the court flnds only that "on the issues joined it has no jurisdlctlon 
herein," and therefore orders "that the pétition of the plaintiff is hereby dis- 
missed, and the temporary injunction dissolved." 

W. B. Richie, of Lima, Ohio, for appellant. 
W. L,. Parmenter, of Lima, Ohio, for appellees. 

Before WARRINGTON, KNAPPEN, and MACK, Circuit Judges. 

MACK, Circuit Judge (after stating the facts as above). [1] L 
In view of the single hnding in the decree, and despite the opinion 
rendered, the decree must, in our judgment, be dealt with as dismiss- 
ing the pétition for want of jurisdiction, and not for want of equity. 

[2] 2. It nowhere appears that the bankrupt, or his trustée in 
bankruptey, or the trust company, had actual possession of the prem- 
ises in question. While the bankrupt's interest vested in his trustée 
as of the date of the filing of the pétition in bankruptey, the property 
itself does not appear to hâve come into his actual possession, or under 
the control of the bankruptey court at any time. 

[3] 3. It does affirmatively appear that three days after appellant 
had filed his pétition, wherein he alleged that the administrator was 
about to begin proceedings in the state court to sell the land, such 
proceedings were begun, and resulted in a sale with the consent of ail 
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parties. Any question of jurisdiction to enjoin the sheriff's sale there- 
by became moot, and, if the pétition had been limited thereto, it would 
hâve been properly dismissed on this ground. 

[4] 4. By consenting to the administrator's sale, appellant con- 
cédée! that the state court had control of the property. Clearly it, and 
it alone, had control of the proceeds. While appellant, by his pétition,. 
had sought to require the administrator to bring the bankrupt's entire 
share of those proceeds into the bankruptcy court, and to compel ap- 
pellee Cambron to hâve the validity of her lien adjudicated in that 
court, we are absolved, by appellant's subséquent submission of ail the 
issues to the state court, without any réservation, from determining 
whether, in view of the fact that this pétition was hled three days be- 
fore the administrator's pétition to sell, the bankruptcy court thereby 
acquired at least a discretionary power to grant this.prayer. 

Clearly, the state court is legally compétent to détermine conflicting 
claims in respect to a fund under its control; and when such déter- 
mination is dépendent, as in this case, upon the construction of state 
statutes and décisions, it is a proper exercise of judicial discrétion, 
when ail parties hâve theretofore voluntarily submitted to the juris- 
diction of the state court, to décline to exercise jurisdiction and to re- 
mit them thereto. While the appellant's answer in the state court 
does not appear in the record before us, appellee Cambron's answer 
raises the issue of the validity and priority of her alleged lien; that, 
coupled with the uncontradicted allégation that ail issues raised by the 
pleadings were submitted to that court for adjudication, sufficiently 
indicates the consent of ail parties thereto. 

We express no opinion on the merits, because, on this record, that 
question, in our judgment, is not before us. 

Decree affirmed. 



MANDEVILLE et al. v. MacDONALD et al. 

(Circuit Court of Appeals, Second Circuit. March 14, 1918.) 

No. 176. 

Bbokebs (g=;556(3) — RiGHT to Commission — Construction- of Contract. 

Plaintiffs, as brokers, souj;lit a ooiilraet with défendants to assist in 
bringing about ttie iiurchase by défendants of the stock of a light Com- 
pany, for a commission of 5 per cent. No contract was then niade, but 
some time later défendants told plaintiffs that, if tiiey boiight the stoclt,, 
they would pay plaintiffs the commission, lleld, that such agreement 
must be construed as one to pay a commission for the usual brokers' serv- 
ices resulting in a piu'chase, otherwlse it would be without considération, 
and that where plaintiffs wholly failed to bring about a sale and purchase, 
or even an interview between the parties, and abandoned the negotiatlons, 
they could not recover the comniissiou where, several months afterward, 
défendants purchased the stock through independent negotiatlons of 
their own. 

In Error to the District Court of the United States for the Southern 
District of New York. 

©=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Action at law by Benjamin J. MacDonald and Daniel R. Bacon 
against Edward E. Mandeville, John J. Riordan, Jr., and George H. 
Stephenson. Judgment for plaintiiïs, and défendants bring error. 
Reversed. 

Writ of error to a judgment entered on May 29, 1917, upon the verdict of a 
jury. The action had orlglually been brouglit in tbo Suprême Court of New 
York for Orange county and was rcmoyed for diversity of cltlzenship. The 
complaint alleged that the plalntifEs were transacting business together as 
engineers and brokers, engaged in selling electrie light and power companies 
in tbe state of New York and elsewhere, and the défendants were engaged to- 
getlier in business in seelving to acqulre such corporations ; that in the year 
1918 the plaintiffs suggested to the défendants tliat tliey acqulre the stock 
of the Orange County Lightlng Company at Middletown, N. Y., and that the 
défendants directed the plaintiffs to nscertain wliether the stock could be 
purchased, and agreed that if they acquired the control of the corporation they 
would pay the plaintiffs a commission of 5 per cent, on the amount paid; that 
thereafter the plaintiiïs carried on certain negotiations witli the lightlng Com- 
pany, endeavored to arrange a meetiiig between the défendants and the prési- 
dent of the Company, œnsulted and corresponded with the détendants touching 
the said purehase, and interviewed the président of the corporation and other 
persons eounected with it ; that the défendants bought the lightlng company 
for $120,000, for which they demand their commission of $0,000. Upon the 
trial it developed that the défendant had paid $140,000 for the stock, and the 
complaint was amended by ralsing the ad damnum to $7,000 and interest. 
The answer contalned only a gênerai déniai. 

Upon the trial before a Jury the plaintiff showed in substance as follows: 
That the défendants became interested in the purehase of three power com- 
panies in Orange county, >J. Y., oue at l'ort Jervis, another between Port Jervls 
and Middletown, and the third a lightlng company at Middletown. It was 
the third company which this suit concerned. The l'ort Jervls company the 
défendants purchased some tlme in January, 1914. Before that time the 
plaintiffs had entered into negotiations with Purdy, who owned the lightlng 
company, for its purehase, and had beeu told that he would entertaln an 
offer, but would not put a price ujDon it. On November 12th the plalntifEs 
wrote a letter to the défendants, stating that if they were successful in 
securing the lightlng company they should expect the usual commission of 5 
per cent, on the purehase priée. To this the défendants replled ambiguousl,y, 
aud no contract was closed. The défendants having bought the Port Jervls 
company, the plaintiffs, in Mareh, 1914, went to Philadelphia to see them 
about their commissions. On March 25, 1914, on the way back from Philadel- 
phia to New York, a talk took place between the plaintiffs and the défendants, 
in which the plaintiffs spoke of the lightlng company, and the défendants said 
that, if they purchased the stock of that company, they would pay the plaintiffs 
a 5 per cent, commission. Plaintiiïs answered that they would go to Middle- 
town and hâve an Interview with Purdy, who owned the company. The de- 
fendants' version was substantlally the sarae except that they said they 
would pay the plaintiiïs 5 per cent, commission, if Purdy dellvered the stock 
for $120,000. 

The plaintiffs had seen Purdy once or t\^'ice before the conversation in ques- 
tion. Thereafter Bacon had an Interview with him on the 5tli or Gth of Aprll 
with référence to the purcliase and endeavored to bring about an interview. 
He did not see him, however, after the 7tli of April. On Aprll 3d he wrote him 
asking for an interview, and was answered on Aprll 4th that Purdy had no 
btisiness matters to discuss with the défendants, and declined to go to New 
York ; that he would be very glad to make their aciquaintance at any time they 
came to see him in Middletown. Hère the transactions between Purdy and the 
plaintiff ceased. In December, 1914, Eiordan, one of the défendants, started 
iudependent negotiations vs'lth Purdy, which eventually resulted in a purehase 
at $14(1,000. The plaintiffs did not daim to hâve secured Purdy as a pur- 
chaser and did not base their demand upon the ordinary broker's contract 
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for commissions. They claimed. and the case was left to the jury on tbeir 
claim, that tlic contract of March 25tli was a promise to pay for services ren- 
dered after tliat conversation, at tlie défendants' direction to ascertain whetlier 
tlie corporation would sell tlie stock. 

C. E. & S. M. Cuddeback, of Port Jervis, N. Y. (John B. Knox and 
George S. Graham, both of New York City, of counsel), for plaintiiïs 
in error. 

Bacon & Rorty, of Goshen, N. Y. (Albert Ritchie, of New York City, 
and P. O. Rorty, of Goshen, N, Y., of counsel), for défendants in er- 
ror. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as 
above). The verdict establishes the plaintiffs' version, but not the suf- 
ficiency in law of the language used. Taken literally there was, of 
course, no considération, so that the case résolves into whether the 
connotation of the words justified a finding of considération. Nor- 
mally the considération was that usually undertaken by brokers, i. e., 
that they should bring the parties together ; but this the plaintiffs ex- 
pressly disclaim. Yet on their own showing the commission was 
payable only if the sale went through. In order to estabUsh any con- 
sidération, therefore, the language must hâve implied a request for 
services which might not resuit in bringing the parties together. Fur- 
ther, the request for services might be satisfied by action which 
resulted in a complète failure by the plaintiffs in their negotiations, and 
which left the défendants nothing with which they could avail them- 
selves when they came to an independent subséquent negotiation. This 
must be imputed to the défendants in the face of a proposai from the 
plaintiffs on November 12, 1913, of the usual broker's contract, dé- 
pendent upon success. 

Now, of course, a buyer might promise anything ; he might agrée to 
pay for failure as well as for success, but clearly he must say so pretty 
plainly, and hère we hâve nothing but words which normally mean no 
more than the conventional agreement. We cannot agrée tirât, with 
every allowance for the latitude of a jury in the interprétation of spo- 
ken words, thèse words admitted any such meaning. The implied re- 
quest was for services which might resuit in bringing Purdy to terms. 
If the meaning was that the plaintiffs should be paid for services which 
ended in nothing, the contract must hâve so stated. 

Judgment reversed, and new trial ordered. 
2-50 F.— 39 



610 250 FEDERAL REPORTER 

LOCKHART v. UNITED STATKS. 

(Circuit Court of Appeals, Eiglith Circuit. Mardi 29, 1918.) 

No. 5004. 

1. PosT Office ®=48(2)— Offenses Against Postal Laws — Mailing Ob- 
scène Matteb — Indictment. 

An indictment for violation of Cr. Code (Act Marcli 4, 1009, c. 321, 35 
Stat. 1129 [Comp. St. 1916, § 10381]) § 211, by mailing a bock contalnlng 
obscène, lewd, and lascivlûus articles, is not bad beCause it further cliar- 
acterizes tbe articles as "indécent." 

?,. PosT Office <g=48(2) — Offenses Against Postal Laws — Mailing Ob- 
scène Matter — Indictment. 

In such an indictmeii/t, whicli sets out the articles alleged to be un- 
mailable, and no meaning for the language is claimed except such as It 
would eonvey to any reader, it is not necessary to add anytblng by way of 
innuendo. 

In Error to the District Court of the United States for the District 
of South Dakota ; James D. Elliott, Judge. 

Criminal prosecution by the United States against A. F. Lockhart. 
Judgment of conviction, and défendant brings error. Affirmed. 

Seth Teesdale, of Aberdeen, S. D., for plaintiff in error. 

Robert P. Stewart, U. S. Atty., and E. W. Fiske, Asst. U. S. Atty., 
both of Sioux Falls, S. D., and George Philip, Asst. U. S. Atty., of 
Rapid City, S. D. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

STONE, Circuit Judge. Writ of error from conviction for maiUng 
a paper-backed book or pamphlet containing two obscène articles set 
forth fuUy in the indictment. 

The matters of which défendant coniplains are two : Failure to sus- 
tain motion to prevent participation in the case of the district attor- 
ney, and insufficiency of the indictment. The first matter cannot be 
considered, as the total absence of any bill of exceptions leaves this 
court without proper information as to what transpired in the trial 
court in this respect. 

Also a bill of particulars aimed at the indictment, with an alleged 
reply thereto by the government, do not appear at ail in the record, and 
therefore cannot be considered. 

[1] The sufficiency of the indictment is assailed through demurrer 
and motion in arrest of judgment upon several grounds. It is claimed 
that the government improperly broadened the scope and définition of 
the crime by the inclusion of the word "indécent," as descriptive of the 
character of matter proscribed by the law. The objectionable matter 
consisted of two articles in a monthly magazine. The indictment char- 
acterized such as "obscène, lewd, inc^ecent, lascivious and filthy," and 
as "indécent, obscène, lewd, lascivious and filthy." We cannot agrée 
that the inclusion, as above, of the word "indécent," has in the slight- 

(©s^îFor otlier case*^ see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



LOCKHART V. UNITED STATES 611 

€St changed or departed from the thought held in the wording of the 
statute, which is : 

"Every obscène, lewd, or lascivlous, nnd every filthy, book, pamphlet, pic- 
ture, paper, lett(;r, writitig, print, or otlier publication of an indécent cliar- 
aeter." Crim. Code, § 211; Compiled Stat. 1916, § 10381. 

See Rinker v. U. S., 151 Fed. 755, 81 C. C. A. 379; Timmons v. U. 
S.. 85 Fed. 204, 30 C. C. A. 74; U. S. v. O'Donnell (C. C.) 165 Fed. 
218. 

[2] It is also claimed that the objectionable words in the two arti- 
cles are not indicated with particularity and their harmful meaning 
defined. This was unnecessary. The articles complained of were set 
out Verbatim in the indictment. So far as the record informs us, the 
government claimed no hidden meaning nor innuendo making expres- 
sions, innocent upon their face, vile when understood in the setting 
surrounding their use. Such concealed significance necessarily arises 
from circumstances outside of the writing or publication, and, if the 
government intends to show such significance through évidence of such 
circumstances, it must apprise the accused so that he may be informed 
and given an opportunity to combat such proof . Clearly no such neces- 
sity exists where the accusation, as hère, is based upon only such 
meaning and inferences as the w^riting or publication would itself carry 
to any one reading it. 

Another objection to the indictment is that it does not make clear 
whether the charge is for mailing a single book (one of a oackage 
containing 100) or for mailing a package of 100 sUch books. The de- 
scription in the indictment is ; 

"A certain * * * iiaper-covered book, being a book or pamphlet com- 
monly known as 'Chain IJKhtning,' * * * and which said book was then 
and there contained in a i)ackage of about oue hundred simllar and identical 
paper-covered books pucked in a package, and entered under the laws of the 
United States at the Unifed States post oftice at said Milbank, as second-class 
mail matter, so as to entitle the said books including the said book so de- 
posited and Ciuised to be deposlted as aforesaid, * ♦ • then and there 
well knowlng the said pamphlet and book to be obscène. ♦ * * " 

This is a clear, unmistakable charge for mailing a single book which 
was included in a shipment of about one hundred such. If the book 
was vicious within the meaning of the statute, it was a violation of 
the law to send it through the mail, either alone or with others of its 
sort. The charge was well laid and was definite. If subséquent prose- 
cutions should be attempted upon other books contained in this same 
package, the accused will hâve no trouble in showing that he has al- 
ready been convicted for transmitting one of such books. Then the 
question may be presented of whether or not such conviction bars fur- 
ther prosecution upon such shipment. Hère we_ décide that there may 
be a prosecution for mailing one of a package of identical obscène 
books, and that this indictment was clear in its charge in that re- 
spect. 

The judgment is affirmed. 
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KALEHUA 7. OI/AEK. 

(Circuit Court of Appeals, Nlnth Circuit. May 6, 1918.) 

No. 3099. 

1. JUDSMENT <S=5505 — CONOLUSIVENESS — iBBEatTLAEITIES. 

Where tlie circuit court of Hawaii, after setting aslde a decree In m 
divorce suit against a défendant, who had consented. to the hearlng, ren- 
dered a second decree against lilm without notice, such action was a 
mère Irregularity, which did not render the decree vold and open It to 
collatéral attack. 

2. Equity <S=5430(1)— Deceee — Vacation— Effect. 

After a decree Is opened or set aslde, tlie action Is left stlll open and 
undetermined, and further proceedings may be had thereon. 

3. JUDGMENT <g=J504(l) — COKLATEBAL ATTAOK IeREGULAEITIKS. 

Where a court has jurisdictlon of the subject-matter and of the par- 
ties, its judgment cannot be coUaterally attaJeked on the ground of any 
defect or irregularity in the proceedinga. 

In Error to the Suprême Court of the Territory of Hawaii. 

Suit by Meleana Kïdehua against Henry Clark. A decree for de- 
fendant was affirmed by the Suprême Court of the territory of Hawaii, 
and plaintiff brings error. Affirmed. 

Andrews & Pittman, Lorrin Andrews, and Wm. B. Pittman, ail of 
Honolulu, T. H., for plaintiff in error. 

Antonio Perry, Carlos A. Long, and Noa W. Aluli, ail of Honolulu, 
T. H., for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. In a suit which was brought in the cir- 
cuit court of the First judicial district of Hawaii to quiet title to land, 
Meleana Kalehua, the plaintiff, and Henry Clark, the défendant, each 
claimed to hâve inherited the land from Alexandrina Leihula Clark, 
who died intestate. The plaintiff claimed title as cousin and next of 
kin of the décèdent. The défendant claimed as her surviving hus- 
band. 

Under the laws of Hawaii, if the décèdent left no relative nearer of 
kin than cousin, the surviving husband was entitled to inherit the 
whole of her estate. The marriage of the défendant to the décèdent 
was admitted, but the plaintiff contended that the marriage was in- 
valid, for the reason that at the time when it was contracted the de- 
fendant had a wife then living. The marriage was contracted on Au- 
gust 6, 1912. The former wife of the défendant had obtained a decree 
of divorce from him on October 26, 1911, but that decree it is said was 
void. The f acts as to that suit for divorce are the f oUowing : On Au- 
gust 2, 1911, the suit was begun, and on the following day the défend- 
ant filed his answer, admitting the jurisdictional facts, but denying the 
alleged grounds for divorce. On August 8, 1911, the défendant filed 

^SjFor otber cases see same topic & KSY-NUMBER in ail Key-Numbered Oieests & Indexes 
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his consent to a hearing of the case on that day, and a hearing was 
had, and a decree of divorce was entered. But on October 19, 1911, 
the Suprême Court of Hawaii in Markle v. Markle, 20 Hawaii, 633, 
construing the statutes of the territory with référence to divorce pro- 
ceedings, ruled that circuit judges were without jurisdiction to hear or 
détermine divorce cases until the exi)iration of 30 days after the com- 
pletion of service of summons on the défendant. In pursuance of that 
ruling, the circuit court set aside its former decree, and on October 26, 
1911, again heard the case on the évidence, and entered a decree of 
divorce. In the présent suit to quiet title the circuit court held that 
the decree of divorce so rendered was vahd, and that the défendant 
had been legaily married to Alexandrina Leihula Clark, and that he 
was her sole heir at law. That decree, on appeal to the Suprême Court 
of the territory, was affirmed. 

[1-3] It is contended that the Suprême Court of the territory erred 
in holding that the divorce was valid. That court had already decided 
in Estate of Clark, 23 Hawaii, 451, that a decree of divorce rendered by 
a court which had jurisdiction of the subject-matter and of the parties 
could not be collaterally attacked for errors or irregularities, and that 
the fact that a défendant was not notifîed of the time of a second trial, 
the original decree having been vacated, was not such a jurisdictional 
defect as would render the second decree void. This was held in view 
of the fact that there was no statute of the territory requiring that 
notice of the trial be given to the défendant in divorce proceedings, 
and that the défendant in that case had filed his written consent that 
the case be tried on the issues as made, and had made no appear- 
ance in person or otherwise at the first hearing. We see no reason 
why the construction so given by the Suprême Court of the territory 
to the laws of Hawaii and the procédure of the territorial courts 
should not be accepted. If the défendant in the divorce suit had the 
right to object to the action of the circuit court in proceeding to try 
that suit without further notice to him after he had once consented 
that the cause should go to trial, it was an objection of which he never 
availed himself. If there was a defect in the proceedings, it was no 
more than a mère irregularity ; it certainly did not render the decree 
void. After a decree or judgment is opened or set aside, the action 
is left still open and undetermined, and further proceedings may be 
hM therein. 23 Cyc. 974; Kelly v. Harrison, 69 Miss. 856, 12 South. 
261 ; Stubbs v. McGillis, 44 Colo. 138, 96 Pac. 1005, 18 h. R. A. (N. 
S.) 405, 130 Am. St. Rep. 116; Cobb v. Works, 58 Tex. Civ. App. 
546, 125 S. W. 349. Where a court bas jurisdiction of the subject- 
matter and of the parties, its judgment cannot be collaterally attacked 
on the ground of any defect or irregularity in the proceedings. Cooper 
v. Reynolds, 10 Wall. 308, 19 L. Ed. 931 ; Gunn v. Plant, 94 U. S. 
664, 24 L. Ed. 304; Salter v. Hilgen, 40 Wis. 363; 23 Cyc. 1090, 1094. 

The decree is affirmed. 
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AMBEICAN MANGANESE STEEL CO. v. AIASKA MINES COUP, et al. 

(Circuit Court o£ Appeals, Ninth Circuit. May 6, LOIS.) 

No. 3076. 

1. RECEIVEBS <g=3l&--AGEEBMENT GbOUNDS POE DENIAI/. 

Wliere défendant waS not insolvent, and no irréparable injury could 
resuit from refusai, tte déniai of complainant's motion for appointment 
of a receiver, to take Into custôdy property wliich. complainant asserted it 
was entltled to subject to its claim, was not error. 

2. Eeceiveks <g=»8 — Appointment — Discrétion of Court. 

One eomplaining of the déniai of lils motion for appointment of a 
receiver pending suit, in order to prevall, must show a rlglit to tlie 
appointment of the receiver as a inatter of law, and tliat the trial court 
. grossly abused its discrétion in denying the motion. 

3. Receivebs ig=3l9 — Agreement — Gkounds eor Denial. 

In a suit to subject to its claim proi>erty in the possession of défend- 
ant, etc., the déniai of complainant's motion for the appointment of a 
receiver held proper, on the grouud that défendants assets were con- 
siderably in excess of ita liabilitles, and were not in danger of loss from 
insolvency, etc. 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska ; J. R. Tucker, Judge. 

Bill by the American Manganèse Steel Company against the Alaska 
Mines Corporation and others. From an order denying the appoint- 
ment of a receiver, plaintiff appeals. Affirmed. 

The appellant, in its Mil in equity in the court below, alleged that on 
September 14, 1S)14, it vs'as proseeuting an action in a court of Peimsylvania 
against the Nome Consolidated Dredging Company, a corporation of the state 
of Washington, to recover judgment on promissory notes, and that about 
two years later It recovered judgment for ^30,920; that the appellant sued 
the Dredging Company on sald, judgment in Alaska, where it vras dping 
business, and reco\ered judgment thereon, but exécution on the judgment 
was returned nulla bona ; that on September 14, 1914, the Dredging Com- 
pany exéeuted to a trustée a mortgage' of ail its property to secure $25,000, 
and two days later, with intent to defràud credltors, includlng the appellant, 
it executed a moitgage for $200,000; that both said mortgages were executed 
in pursuance of a fraudulent scheme, whereby it was intended that on the 
foreclosure of the same ail of the property of the Dredging Company should 
be so sold as to shut out creditors and ail stockholders, except a certain fa- 
vored tew ; that at the time when the mortgages were made the Dredging 
Company was insolvent ; that the fraudulent scheme was carrled out, and 
1;he parties thereto organized the appoUee corporation ; that the foreclosure 
of said mortgages was conducted by Powell, the vice président of the Dredg- 
ing Company, and the whole of said property was bid in by him for the sum 
of fS.'Î.OOO, and tlie same was thereafter' transforred to the appellee ; that sald 
property consists of mines, dredges, : machinery, mluing elaims, and other 
equipnient; that the sald mluing clalms are valuable only for the gold 
tberein contalned, and when the sarae is mined. therefrom they will be ren- 
dered valueless, and the said macliinery and tîquipment is beiug worn and de- 
preciated, and in tiriie will be rendered valueless, and that the appellee 
threatens to otherwLse dispose of sald asaets and refuses to recognize any inter- 
est therein of the Dredging Company ; that the appellant is unable tp eol- 
lect its debt, or any part thereof, from the Dredging Company, and that it bas 
no other remedy than a suit to subject said assets to the payment of its claim ; 
that it Is necessary for the court to appoint a receiver to take possession of 
ail of said assets and préserve the same for distribution. The appellee an- 

<g=3For other cases see same topic & KEY-NUMBBK in ail Key-Numbered Digests & Indexes 



AMERICAN MANGANESE STEEL 00. V. ALASKA MINES COBP. 615 

swered, denying fraud, and alleging Itself to be a bona flde purchaser for value 
of the property so sold on mortgage foreclosure. 

The application for the appointaient of a receiver was based upon the bill, 
the affidavit o£ one of the attonieys for the appellant, and the records and 
files of the foreclosure suit On the hearing of the order to show cause, the 
appellant offered in évidence the annual statement of the Dredging Company, 
signed by said Powell, and Powell's déposition, taken in the case of Schofield v. 
Powell while the foreclosure proceedings were pending, the déposition of 
Schofleld, and the déposition of l'owell taken in the présent suit on September 
5, 1917. The appellee opposed the application, relying on Us answer and 
several affidavits, and the court, in considération solely of the relative assets 
and liabllities of the appellee, vs'as of the opinion that the application for a 
receiver should be denied, for the reason that the évidence showed afflrmative- 
ly that the appellee's property was not in danger of loss from waste or insolven- 
cy, and that its assets were considerably in excess of its liabllities. From 
the order of the court denying the application thls appeal is taken. 

William A. Gilmore, of Seattle, Wash., and T. M. Reed, of Nome, 
Alaska, for appellant. 

W. H. Bogie, F. T. Merritt, Lawrence Bogie, Thomas R. Lyons, 
and Ira D. Orton, ail of Seattle, Wash., O. D. Cochran, of Nome, 
Alaska, and Lyons & Orton, of Seattle, Wash., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] It 
may be conceded that the appellant presented to the court below a 
strong prima facie showing of fraud in the manner of the appellee's 
acquisition of the property of the Dredging Company, and of notice 
to the appellee of the fraud ; but that was not ail that was necessary 
to show in order to entitle the appellant to the appointment of a receiv- 
er. It was required to go further, and show the necessity of the ap- 
pointment for its protection while the suit was pending in the court 
below. To establish the necessity of the appointment of a receiver in 
an équitable suit such as this, it must be shown by clear proof that 
there is imminent danger that, unless a receiver is appointed, the prop- 
erty involved will deteriorate in value or be wasted, and that the plain- 
tifï will thereby suffer irréparable loss. And there can be no irrépara- 
ble loss if the défendant is solvent and able to satisfy the plaintifï's 
demand. International Trust Co. v. Decker Bros., 152 Fed. 78, 81 C. 
C. A. 302, 11 L. R. A. (N. S.) 152; Overton v. Memphis, etc., R. Co. 
(C. C.) 10 Fed. 866; Ryder v. Bateman (C. C.) 93 Fed. 16; Folk v. 
United States, 233 Fed. 177, 147 C. C. A. 183. 

[2] Again, in order to prevail on this appeal, the appellant must 
show that it was entitled to the appointment of a receiver as a matter 
of law, and that the court below grossly abused its discrétion in de- 
nying it. Briggs V. Neal, 120 Fed. 224, 56 C. C. A. 572; Heinze v. 
Butte & Boston Consol. Min. Co., 126 Fed. 1, 11, 61 C. C. A. 63; 
American Grain Separator Co. v. Twin City Separator Co., 202 Fed. 
202, 120 C. C. A. 644. In this case there was clearly no abuse of dis- 
crétion in denying the appointment. 

[3] On the hearing it was shown that the capital stock of the ap- 
pellee is $10,000,000, of which $2,000 has been paid in money and $3,- 
701,820 was claimed to hâve been paid in property; that the assets 
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were $2,000,000, consisting of certain mining daims, a power plant, 
and dredges; that the liabilities were $406,000, of which $300,000 was 
secured by mortgages on the property. A mining engineer in the em- 
ployment of the appellee deposed that large sums of money had been 
expended in repairing and fitting up the dredges which had formerly 
belonged to the Dredging Company, and that as so repaired the same, 
together with the power plant, were worth $565,000, and that the ap- 
pellee was employing f rom 30 to 50 men daily. There was no convinc- 
ing- showing that the appellee's mining opérations were likely to dimin- 
ish ta'àny considérable extent the value of the mining claims pending 
the, suit. The court below considered and weighed the proofs for and 
against the application, and reached the conclusion that the assets of 
the appellee were considerably in excess of its liabilities, that the ap- 
pellee was a going concern, and that its assets were not in danger of 
loss from neglect, waste, or insolvency. 
The order is affirmed. 



CHICAGO BONDING & SURPîTY CO. v. AUGUSTA-SAVANNAH NAV. CO. 

(Circuit Court of Ajjpeals, Seventh Circuit. .Tanuary 2, 1918. Keheariug 

Denied March 11, 1918.) 

No. 2506. 

1. PRÏISfClPAT. AND SURETY <S=>82<2) BUILDING CONTRACT— EXTENT DP LlA- 

BIUTY. 

, fWhere the ,surety on the performance bond of a builder, who con- 
tracted to construct two Iiarges, declined to complète the contraet on the 
builder's default, the recovery of plaintiiï, for whom the barges were 
to bé constructed, cannot he re.strlcted to the addirlonal sum estimated 
as necessary to complète tlie work, though It was plalntifC's duty to use 
reasonable care to keep the loss to a minimum. 

2. Principal and Surety <S=>82(2) — i'eri'ormance of Contract — Measube of 

Recovery. 

Where a contractor, which agreed to build two barges, defaulted after 
completing only one, the correct measure of plaintiff's damages against 
the surety on the former's performance bond is one-half the amount 
which plaintlff advanced to the contractor, not exceeding the contract 
priée of the barge or the penalty flxed in the bond, with interest from 
the time the surety received notice of the breach. 

3. l'iUNCIPAI, AND SUKETY <S=5l61 BONDS — MODIFICATION OF AGBEEMBNT — 

DiSCîrABGE OF SUEETY. 

In a suit on the performance bond of a boatbuilder, who defaulted, 
where the surety consented to a modification of the contract, based on an 
estimate of the cost of completing the barges ordered by plaintiiï, évi- 
dence held insufticient to show that the surcty's consent was secured 
through false statements made by plaintiff. 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Action by the Augusta-Savannah Navigation Company against the 
Chicago Bonding & Surety Company. There was a judgment for 
plaintiiï, and défendant brings error. Affirmed. 

Plaintiiï in error, herein called the surety oompany, execnted a bond in the 
sum of $40,000 for the faithful performance by the Eaeine Truscott Shell 
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Lake Boat Company, lierein callfd tlie imat company, of its coutract witli 
plaintiff, for the construction and delivery of two twln barges on or before 
September 1, 1914. One barge wa.s completed and delivered by the boat com- 
pany and accepted by the plaintitï ; tbe other barge was never completed. 
Questions ari.slng on this record pertaln to Ta) tlie rule of damages applicable 
to the présent case for the failure to deliver the second barge ; and (b) ad- 
mission and rejoction of évidence bearlng upon défenses arising out of the 
subséquent modification of the surety contraet. 

On or about tlie 2d of SeptemVier, 1914, this contraet was modifled at the 
request of the boat cxjmpany, and after its default, and after 50 per cent, of 
the total contraet prict; had heen paid. The chief modification required 
plaintiff to pay creditors "for the account of the boat company for ail bills 
for raaterials, labor. and freight charges by it ordered," and was for the 
purjKise of providing the boat company wlth cash with which to complète the 
construction of the barges. The surety company gave its written consent to 
this modification. Thereafter plaintiff advanced money upon orders of the 
boat company for labor and materlals furnished, until the total amount thus 
advanced. together with sums previously paid, aggregated $84,003.43, or ap- 
proximately $5,000 more than the contraet price for both barges. The boat 
company agaiu defaulted, and refused to go on with the construction of the 
second barge, and plaintiff ealled upon the détendant to exercise its riglit of 
subletting or completiug the work. Défendant falled either to conn)lete the 
contraet or proceed in the premises in any manner. Thereafter plaintiff 
brought this action, with the resuit that the court directed the jury to tind 
in favor of the plaintiff for tlie sum of .$43,463.05, which auiouut iucluded 
interest, for which sum judgment was rendered. 

Charles B. Staff ord, of Chicago, 111., for plaintiff in error. 
W. S. Oppenheim, of Chicago, 111., for défendant in error. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

EVAN A. EVANS, Circuit Judge (after stating the facts as above). 
[1] Défendant contends that the second boat, being partly constructed, 
could hâve been completed for an additional expencliture oi $10,000 or 
$15,000, and urges that its liability is limited to the actual amount re- 
quired to complète the construction of the barge. While plaintift's duty 
is to use reasonable care to keep the loss to the minimum sum in case 
of a breached contraet of this character, it was not recjuired to em- 
bark in an unknown or unfamiliar field of industry, involved in un- 
certainty as to outcome or doubt as to its ability to satisfactorily 
complète such a structure. United States v. U. S. Fidelitv & Guaranty 
Co., 236 U. S. 512, 35 Sup. Ct. 298, 59 L. Ed. 696. The'right to com- 
plète the barge, or to sublet the contraet to another builder, and there- 
by lessen the loss if any, was reserved by the défendant in its bond. 
Having declined to exercise this option to proceed with the construc- 
tion of the barge, for sufficient reasons no doubt, it cannot complain 
because the plaintiff' also declined to take such a chance. 

[2j We find nothing in the testimony that indicates plaintiff acted 
unreasonably in refusing to undertake the completion of the barge 
upon the boat company's default. Under the circumstances of this 
case, the correct measure of plaintift"'s damages against the surety com- 
pany is one-half the amount that plaintiff advanced the boat company, 
not exceeding the contraet price of the boat, nor the sum fixed in tlie 
bond, together with interest from the date the surety company received 
notice of the breach of the contraet. United States v. U. S. FideHty & 
Guaranty Co., supra. This is the rule the leai'ned trial court applied. 

[3] Défendant, among other défenses, pleaded specially that its con- 
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sent to the modification of the original contract was secured through 
false statements made by the plaintiff as to the amount of money re- 
quired to complète the construction of the barges, and that such con- 
sent was therefore inoperative. The only évidence offered in support 
of this défense was a statement of approximate expenses required to 
complète the barge, and a letter written subsequently by plaintiff, 
wherein a statement appeared that this estimate was too low. Assum- 
ing that the preliminary estimate was made and presented by the plain- 
tiff to the surety company (an assumption which does violence to the 
testimony), we find nothing therefrom that would create a suspicion 
of f raud, much less establish fraud on plaintiff's part. Nothing appears 
in the testimony offered or in the testimony received by the court that 
would sustain defendant's charge of fraud, or even justify the inter- 
position of the défense in the pleading. The estimated cost of a struc- 
ture very seldom tallies with the actual cost. Rapid changes in price 
of material, cost of labor, and unforeseen delays make estimâtes at best 
very undependable. In this case, where the barges were to be knocked 
down and transported from Muskegon, Mich., to Savannah, Ga., to be 
again erected, the uncertainties were multiplied. The évidence does 
not even suggest bad faith upon the plaintiff's part, and amply justifies 
the conclusion that the estimâtes were prepared by the boat company, 
and not by the plaintiff. 

It is unnecessary for us to consider defendant's further contention 
that the court erred in not allowing it to amend its spécial plea. We 
hâve assumed that the original plea sufficiently raised the issue in 
support of which this testimony was offered. 

Judgment is affirmed. 



FRAAD TALKING MACH. CO., Inc., et al. v. EMPIRE MFG. CO. 

(Circuit Court of Appeals, Second Circuit. Marcli 13, 1918.) 

No. 16T. 

Appeal and Eurob <S=>544(1) — Record — Necessity of Bill op Exceptions. 

A writ of error, which is accompanied by neither the judgment roll nor 
a bill of exceptions, présents no matter which can be reviewed by the ap- 
pellate court. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action at law by the Empire Manufacturing Company against the 
Fraad Talking Machine Company, Incorporated, and Daniel Fraad. 
Judgment for plaintiff, and défendants bring error. Writ dismissed. 

Louis E. Félix, of New York City, for plaintiffs in error. 

Charles A. Ogren, of New York City, for défendant in error. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

HOUGH, Circuit Judge. While it is plain enough of what plaintiff 
in error complains, its record has failed to présent to us any contro- 
versy of which we can, under the law, take cognizance. Plaintiff en- 
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tered a judgment on the law side of the court, and as we gather from 
the briefs the judgment was on a verdict. The writ is to that judg- 
ment, yet net even the judgment itself, much less the judgment roll, 
is contained in the record on the writ. It needs apparently mention 
(certainly no more) that, unless there be a bill of exceptions settled to 
présent what is not in the judgment roll, a writ to the judgment brings 
up nothing but the regularity of entry — a matter determinable by in- 
spection of the roll. A writ, accompanied by neither roll nor bill of 
exceptions, is a novelty which might well be dismissed without fur- 
ther comment. 

The substance of the assignment of error is that^ after judgment 
entered, the court below refused to vacate or cancel it, upon inspection 
of a stipulation or agreement of counsel, then first exhibited. By that 
writing the attorneys in this suit, after verdict, agreed to "settle" it 
by the Fraad Machine Company giving certain notes, one payable 
on demand, the otliers on time, and assigning certain accounts. The 
writing continues that, if default in payment of any note be made, 
judgment is to be entered in another action at law, then apparently 
pending in the courts of the state. The défendants agreed in sub- 
stance "neither passively nor otherwise" to do anything "endangering 
the collection of plaintiff's claim" — i. e. in this suit (so far as we can 
see) — and, further, the Fraad Machine Company was, until said daim 
was paid in full, to render to plaintifï biweekly statements of sales, 
purchases, receipts, and disbursements, and give access to its books 
for purposes of examination. Défendant Fraad individually was not 
party to the suit in the state court, nor was he on the settlement notes. 
The plain object of the transaction was to give the Fraad Machine 
Company more time, and enable Fraad individually thereby to escape 
judgment. 

After the exécution of this written agreement, and before (appar- 
ently) even the demand note was paid, the Fraad Machine Company 
assigned for the benefit of creditors imder the state act, and a péti- 
tion in bankruptcy was then filed against it. Thereupon plaintiff en- 
tered judgment herein, and défendants, having moved to set the same 
aside and been denied, took this writ, making up a sort of record that 
would be imperfect upon appeal under New York Code of Civil Pro- 
cédure from an order afïecting a substantial right. 

We dismiss this writ, with costs, because it brings up nothing we 
can either affirm or reverse; but as to the matter complained of we 
may add that in our opinion the assignment of the Fraad Company 
was distinctly a step that endangered the collection of plaintifï's claim, 
and it of course rendered impossible the giving of statements of busi- 
ness to plaintiff. In short, there was a breach that went far beyond 
mère failure to pay a settlement note, and amounted to a répudiation 
of the agreement by défendants. This entitled plaintiff to exercise 
the right given it by verdict, if there had ever been any other agree- 
ment in that respect than to give time. Further, in any view of the 
matter, it was an attorneys' agreement, against which the court could 
relieve on cause shown ; there is nothing printed in the papers sub- 
mitted which suggests any abuse of discrétion in that regard. 

Writ dismissed, with costs. 
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INDIA'IDUAL DRINKING CUr 00. et al. v. PTIRLTC SERVICE CUP CO. 

INDIVIDU AL DRINKING GUI' CO. v. ERItETÏ. SAME v. 

HUDSON RIVER DAY UNE. 

(Circuit Court of Appeals, Second Circuit. February 26, 1918.) 
No. 146 (46, 47). 

1. Patents <st=>328 — Invention— Pafeb Cup. 

The Luellen patent, No. 1,032,557, for a paper cup, held void for lack of 
invention. 

2. Patents <©=>32S — Validity and Infringement — Dispensing Apparatcs 

FOI! Papee Cups. 

The Luellen patent, No. 1,081,508, for a dispensing apparatus for paper 
cups, claima 18, 26, 34, 41, 48, and 49, hcld valid, and infringed by a 
veuding machine for cups, but uot infringed by a free dispenser. Olaim 
16 also held valld, but not infringed. 

3. Patents <g==>325' — Suit fob Infeingement — Costs. 

Tliere is no flxed rule governing the allowance of costs made on an 
accounting for iufringement, but each case must be disposed of on its 
own merits, and the matter rests in the discrétion of the court. 

Appeals from the District Court of the United States for the South- 
ern and Eastern Districts of New York. 

Suit in equity by the Individual Drinking Cup Company and others 
against the Public Service Cup Company. From the decree, both par- 
ties appeal. Suits by the Individual Drinking Cup Company against 
Charles Errett and against the Hudson River Day Line. From the 
decrees (226 Fed. 465 ; 234 Fed. 653 ; 237 Fed. 400), complainant 
appeals. Decrees modified and affirmed. 

Clifford E. Dunn, of New York City (J. Edgar Bull, of New York 
City, of counsel), for plaintiffs. 

Hans V. Briesen and Fred A. Klein, both of New York City, for de- 
fendants. 

Bef ore WARD and ROGERS, Circuit Judges, and ]VL\YER, Dis- 
trict Judge. 

MAYER, District Judge. The appeals in thèse three cases were 
argued together and concern two patents, viz. : Letters patent (a) to 
Euellen, No. 1,032,557, for a paper cup (the "cup patent"), applied for 
May 23, 1908, and granted July 16, 1912; and (b) to Luellen, No. 1,- 
081,508, for a dispensing apparatus for paper cups (the "apparatus 
patent"), originally applied for April 2, 1908, later divided and granted 
December 16, 1913. There are three alleged infringing devices, viz.: 
(1) the so-called Lily cup; (2) a penny-in-the-slot or vending machine; 
and (3) a free dispenser. 

In the suit in the Eastern district (called by the parties for conven- 
ience the "Brooklyn suit"), both patents were involved, and the court 
held' (by final decree)' the following clàims of the apparatus patent 
valid and infringed by the Brooklyn défendants' "vending machine," 
viz.: 3, 4, 5, 7, 11, 12, 13, 14, 15, 16, 17, 18, 20, 22, 25, 26, 27, 28, 34, 
35, 36, 37, 40, 41, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, and 54— and 
also held the two daims of the cup patent valid, but not infringed. 

^=3Foi otlier cases see same topio & KEY-NUMBER in ail Key-Numbered Disesta & Indexe» 
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In the suits in the Southern district (called by the parties for con- 
venience the "New York suits") only clainis 16, 18, 26, 34, 41, 48, and 
49 were in issue. In the suit against the Hudson River Day Line, 
the vending machine alone was involved, while in the suit against Er- 
rett it was alleged that both the vending machine and the free dis- 
penser were infringements. The cup patent was not involved, but 
Errett was charged (in addition to direct infringement) with contrib- 
utory infringement of the apparatus patent by reason of his sale of 
cups to be used in connection with inf ringing vending machines. The 
court (in interlocutory decrees) held claims 26 and 49 valid and in- 
fringed by the vending machine, but ail the other claims invalid, and 
further held that the free dispenser did not infringe any valid claims. 
The court also held Errett for contributory infringement under Henry 
V. Dick, 224 U. S. 1, 32 Sup. Ct. 364, 56 L. Ed. 645, Ann. Cas. 1913D, 
880. 

Plaintiff appeals from that part of the Brooklyn decree afïecting the 
cup patent, and défendant from that part afïecting the apparatus pat- 
ent. Plaintiff further appeals from that part of the New York decrees 
holding claims invaHd or not inf ringed ; but défendant does not appeal 
as to the claims held valid, believing such course unnecessary (and 
stipulating tliat such course shall not be construed as any waiver), in 
view of the fact that the two claims held valid in the New York suits 
must be passed on by virtue of the appeal in the Brooklyn suit. At 
the conclusion of the argument, plaintiff's counsel withdrew "without 
préjudice" ail the claims in the Brooklyn suit which were not involved 
in the New York suits, except 52 and 53. As this was objected to by 
counsel for the défendants, owing to the réservation of "without préj- 
udice," the withdrawal cannot be permitted. 

It will tend to simplify discussion concerning some of the features 
of the case to dispose at the outset of the claims considered in the 
Brooklyn suit other than those in issue in the New York suits plus 
52 and 53. For the purposes of this litigation it is sufficient to state 
that under the most favorable construction thèse claims are not in- 
fringed. As to claims 52 and 53 the language is so broad that, if the 
construction contended for by plaintiff be given, they would be void, 
and, for the purposes of thèse suits, it is enough to^ hold them not in- 
fringed. Plaintiff practically conceded that claims 16, 18, 26, and 49 
of the apparatus patent are not infringed by defendant's free dis- 
penser. The controversy as to the apparatus patent, therefore, is 
confined as follows: (1) Validity of claims 16, 18, 26, 34, 41, 48, and 
49. (2) Infringement of thèse seven claims by the vending machine. 
(3) Infringement of claims 34, 41, and 48 by the free dispenser. 

The subject-matters of the suits are the machines and paper cups 
familiar to' the public for dispensing drinking water, and obtainable 
either from a vending coin machine, or, as in factories, clubs, etc., 
from a so-called "free dispenser." The business has attained large 
commercial success, but, while cornmercial utility is often most serv- 
iceable in resolving doubt as to patentability, it is no help in this case, 
because of the impetus given to the business by statutes and ordinances 
requiring individual drinking cups and a keener and more widespread 
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appréciation of the dangers said to lurk in the common drinkîng 
utensil. 

When Luellen put forward his apparatus and cup, he did not create 
a market, but provided means to satisfy a market then waiting. His 
problem involved solving three practical requisites: (1) Cheapness, 
including compactness ; (2) reliability in delivering cups; and (3) pro- 
tection of cups from contamination prior to use. The field was far 
from new, for others, in previous and less propitious times, had made 
substantial contributions, and ail that was left was a step beyond the 
prior art sufficient to insure the requisites, supra, and ingénions enough 
to escape the eye and thought of that elusive person, the man skilled 
in the art. In approaching the problem, it was necessary, of course, 
to bear in mind both machine and cup, and, naturally, machine and 
cup must work together to be successful ; but, because invention is 
found in one, it does not follow that it résides in the other. The ofdi- 
nary mental process would be to devise the machine and then accom- 
modate the cup to its purposes, rather than academically to plan a cup 
and then build a machine to fit it 

[ 1 ] Nested Itapered paper cups were old (notably Lawrence British 
patent, No. 14,501 of 1888, and Allin British patent, No. 16,559 of 
1888), and the mechanical problem was to detach them in simple effec- 
tive fashion. Lawrence invented a .coin-controlled apparatus "for the 
delivery of liquids * * * and of réceptacles such as cups or cans 
of paper, métal, or other material for holding or receiving the same." 
He pointed out in his provisional spécification, that: 

"The cups may be made of métal ware or paper; * • * In the latter 
case they are designed to'be used but once, and to make them sufficiently 
cheap It is necessary to malce them of coniparatively thin paper and to 
strengthen them with métal." 

He further stated: . , 

"The métal work of such a cup will eonslst of a thîn métal or wire rlm. 
* * * The cups, whether of métal or paper, are provided with a projec- 
tion or lugs, * * * or a projecting rlm for the proper operating of them 
by the mechanlsm of the machine." 

In his complète spécification, Lawrence expressed his préférence icor 
cups made of paper, "a truncated conical pièce of paper, * * * 
the same being held and rendered sufficiently rigid by a rim of métal, 
flat métal, or wire." 

Bigg and Hunt (British patent, No. 2,795 of 1872), many years be- 
fore, and Vierengel, later (United States letters patent No. 463,849, 
dated November 24, 1891), had respectively invented machines for 
making plated paper cups, and, in view of the latitude of the Law- 
rence disclosure, the real problem was, not the form nor the material 
of the cup, but the mechanism with which to manufacture it, so as to 
attain both the rigidity and flexibilty, in association with an appro- 
priate dispensing or discharging apparatus, which Lawrence had made 
sufficiently clear. This development found final expression, so far as 
concerns defendant's cup, in the Clausser & Claus patented machine 
of 1912, which is mentioned solely as illustrating that the problem, 
after Lawrence, was one of manufacture of the cup, rather than of 
the cup itself, in relation to the dispensing apparatus. 
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The careful review of other prior art, and the accUrate technical 
description of plaintiff's and defendant's cups set fortli in the opin- 
ion of the District Judge, render further référence unnecessary. We 
not only agrée with his concUision that there is no infringement, but 
we are of opinion also that the patent is void for want of invention. 

[2] In respect of the apparatus patent, défendant at the outset in- 
sists that there was an insertion of new matter and an unlawful ex- 
pansion by reason of elaborate amendments known in the case — by the 
name of the soliciter who framed them — as the Dunn amendments. 
Both District Judges held this contention unsound, and with their 
conclusions in that regard we agrée. Such belated amendments de- 
mand careful scrutiny; but, where they deal with words rather than 
substance, the rights of an inventer should not be impaired, and the 
difficulties with whicli Mr. Dunn was dealing were those of ftiU and 
apt description and careful claim, drafting not infrequently encoun- 
tered in spécifications covering those classes of mechanical inventions 
which involve an infinity of détail. Hère again the careful and com- 
prehensive review in 226 Fed. 465, makes répétition unnecessary, and 
enables us to confine our discussion to the principal références which 
are : (a) As to invention, Lawrence ; and (b) as to infringement, Petsch. 

The Lawrence patent is fully discussed by both District Judges, and 
they agrée, in substance, that Lawrence failed to arrange for the 
positive and forcible séparation of two cups nesting together, and with. 
this view we also agrée. We think it is quite plain that, in Lawrence, 
escapement mechanism is provided for dropping the cups from the 
stack one by one by means of gravity, and we are satisfied that, if the 
cups stick together, the Lawrence machine will not work. To remedy 
this, after a lapse of 20 years, seems to us to hâve presented a problem 
of sufficient difificulty to amount to invention. Of course, whether 
the solution of such a problem rises to invention is always a close 
question, and often embarrassed in a case of this kind by the after- 
understood simplicity of the device by which the problem bas been 
solved — as' is well illustrated by the différence of opinion as to inven- 
tion between the two experienced judges who had this question before 
them. The means which Luellen bas provided for separating the ter- 
minal cup from the nest is a pair of semicircular wedges, which enter 
between the flange of the lowermost cup and the flange of the cup next 
above it. When the terminal cup is thus separated from the nest of 
cups, it falls onto a projection or plug in the interior of the drum. 
The cup is then supported in an inverted position. When the handle 
S2 is turned to the right it rotâtes the drum, and therefore turns the 
cup right side up. The cup, being right side up, then falls away from 
the plug or projection, and its rim is caught by the projections 80, 80, 
where it is temporarily supported, as shown in Fig. 15. On the return 
movement of the handle, the semicircular wedges are inserted between 
the rims of the last two cups, and the terminal cup is disengaged and 
dropped onto the plug or projection J^Jf.. The resuit is most eflfective. 
The apparatus, in coaction with the cups, works admirably, and the req- 
uisites of the art to which we referred supra are entirely met. 

We hold, therefore, that daims 16, 18, 26, 34, 41, 48, and 49 are 
valid. 



024 250 FEDERAL KEPOETEU 

Infringement as afïecting defendant's vending machine: Claim 16 
is ambiguously worded/ and as matter of-phraseology is susceptible of 
the interprétation, either that "movable with" means (a) as défendants 
contend, that the wedges and driim are physically intégral and so 
moved together ; or (b) as plaintitï contends, moving at the same time 
with. Resort to the spécification and other claims (particularly IZ) still 
leaves the meaning in too much doubt to résolve the interprétation 
in favor of plaintifif's contention. We therefore agrée with the District 
Judge in the New York suit that this claim is not infringed, and we 
are inclined to consider that his reasons for his conclusion are sound. 

Whether the remaining claims are infringed dépends on the signifi- 
cance of the Petsch patent (British No. 15,643 of 1896, and United 
States No. 593,754). This patent was for an automatic advertiser, and 
was intended for the delivery o£ cards or tickets in small pasteboard 
numbered boxes, which could then be used for the inclosure of ad- 
vertisements or advertising matter to be dropped through a slot or 
opening in the machine. A coin was to be used to release the device. 
The description in technical détail of the Petsch patent is recited in 226 
Fed. 465. What, in efifect, this patent discloses is an escapement mech- 
anism for flat articles, which, of course, do not stick together, and to 
detach which positive separating means are not necessary. The fact 
that the edges of the upper members of the escapement are wedge- 
shaped is simply to facilitate their insertion between the boxes of the 
stack, the movement of thèse members being only about 30°. No 
substantial wedging action is possible. 

The question is, as said by the District Judge, in the Brooklyn suit, 
whether défendant "has merely used the particular form of wedges 
also employed by Petsch in order to perform the functions which 
Luellen accomplished by the use of a wedge of slightly différent shape 
and design." We think the answer must be in the affirmative, for we 
are satisfied that, but for Luellen's disclosures, the embodiment in de- 
fendant's vending machine of some ideas which were later found to 
be similar to those of Petsch, would never hâve occurred in such 
manner as to make defendant's device a practical machine for vending 
paper cups. 

We are of opinion, therefore, that claims 18, 26, 34, 41, 48, and 49 
are infringed by defendant's vendor. 

We agrée with the District Court in the New York suit that no 
claims are infringed by the free dispenser, unless a broader meaning is 
given to thèse claims than we think should be accorded. An inspec- 
tion of this device of défendants is sufficient to exhibit noninfringe- 
ment; but, if any référence is needed, Wilson & Nealey's United 
States patent No. 570,113, for a "cork cabinet," should suffice. It is 
argued that this patent is in a nonanalogous art, on the theory that the 
éjection or releasing of corks is far removed from the dispensing 
of paper cups. We appreciate that it is often difficult to draw the line 
between analogous and nonanalogous arts; but where, as hère, nested 
cups were well known, and the problem was to withdraw them one 

1 Claim 16 reads: "16. The conibination, with a cup rpceiver, of a movable 
delivery member provided with a cup recess, and means movable with the 
delivery member for drawlng a cup from the recelver into the recess." 
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by one, we think that the subséquent art must be charged with knowl- 
edge of prior patents dealing with the withdrawal of small resihent or 
compressible articles, such as corks, from any kind of cabinet, contain- 
er, or réceptacle. 

In so far as afïects the patent features of the three suits, the decrees 
must be modified as hère indicated. 

As défendant Errett did not appeal from the New York decree, we 
do not discuss the question of contributory infringement. 

[3] The final question to be disposed of involves that part of the 
decree in the Brooklyn suit which provided that défendant should pay 
one-half of the master's and stenographer's fées upon the accounting. 
The amount involved is $35. Plaintiff was not successful, and fînally 
abandoned the accounting proceeding. Such costs in equity rest in the 
discrétion of the court, and, while in some instances the courts hâve 
considered it proper to require unsuccessful plaintiffs to pay the costs, 
yet each case must be disposed of upon its own merits, and in this case 
we fail to fînd any abuse of discrétion in this regard. 

The decrees are modified as indicated, and, as modified, are affirmed, 
without costs. 



INDIVIDUAL DRINKING CUP CO. v. UNION NEWS CO. et al. 
(Circuit Court of Appeals, Second Circuit. February 26, 1918.) 

No. 147. 

1. Courts <g=»332— Eqlity — Procédure — Kules. 

Wtiile former equity rule 90, wliicli provided tliat praetice in equity 
when the riiles did not apply sliould be governed by the then présent 
praetice of the Hlgli Court of Chancory in England, was not included in 
the new equity niles, the established praetice approved by tlie Suprême 
Court must be considered to lia^e j-emained in force, except as changed 
by the new rules, or by District Court rules adopted uuder authority of 
new rule 79 (198 Fed. xU, 115 C. C. A. xli). 

2. Patents <@=5313 — Discontinuance Witiiout Préjudice — Refusai op 

Leave. 

AVhere a coraplainant had obtained a favorable ad.i'udicatlon on its 
patent in one district, which entitled it, on application to a preliminary 
injunction as of course in a pending suit in another di.strict, it was not er- 
ror for the court to refuse permission to discontinue the second suit with- 
out préjudice. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Individual Drinking Cup Company against the 
Union News Company and the New York Central & Hudson River 
Railroad Company. Decree dismissing bill, and complainant appeals. 
Affirmed. 

C. E. D'unn, or New York City, for appellant. 

Briesen & Schrenk and Frank M. Patterson, ail of New York City, 
for appellee Union News Co. 

Before WARD and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

®:=>For other cases see Bame topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
250 F.— 40 
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WARD, Circuit Judge. The complainant brought this suit for in- 
fringement of United States letters patent No. 1,081,508, for improve- 
fnents in dispensing apparatus for paper drinking cups. The bill recites 
that the patent in suit has been sustained by Judge Chatfield in the Dis- 
trict Court of tlie United States for the Eastern District of New Yorlc, 
an interlocutory injunction having been granted, from which, the de- 
fendant in that case having taken no appeal, the aceounting is going on. 
When the suit was called on the calendar, both sides answered ready ; 
but, when actually reached for trial, the complainant filed a pétition for 
leave to dismiss its bill without préjudice. Judge Hough consented to 
do so, except as to 350 drinking cup machines which had been in ac- 
tual use by the défendants. The complainant declined this suggestion, 
whereupon the cause was ordered to be tried, and, the complainant 
electing not to proceed, the bill was dismissed. 

The court's theory was that, in view of Judge Chatfield's decree, an 
injunction would hâve been granted, if asked for as a matter of course, 
and that the effect of the decree was really an embargo upon the de- 
fendant's use of the machines, without their having an opportunity 
to appeal. This was considered to be a préjudice additional to that of 
being vexed by a new suit on the same cause of action, which was not 
held a sufficient reason for refusing a discontinuance. Pullman Pal- 
ace Car Co. V. Central Co., 171 U. S. 138, 18 Sup. Ct. 808, 43 _U. Ed. 
108. He therefore brought the case within exceptions recognized by 
many décisions under former equity rule 90 (29 Sup. Ct. xxxvii), 
that, generally speaking, the complainant may discontinue on payment 
of costs. 

[1] The former rules were promulgated March 2, 1842; rule 90 
providing that practice in equity when the rules did not apply should 
be governed by the then présent practice of the High Court of Chan- 
cery in England, not as positive rules, but as furnishing just analogies. 
In a note to Thomson v. Wooster, 114 U. S. 104, at 112, 5 Sup. Ct. 788, 
29 L. Ed. 105, Mr. Justice Bradley points out that the practice of the 
High Court of Chancerv was much modified by the English orders of 
May 8, 1845, and that later éditions of Daniell's Chancery Practice 
are to be read with that fact in view. 

There was no spécifie rule on the subject of dismissal without préj- 
udice, either in England or in this country, at the time the former 
rules were adopted. Badger v. Badger, 1 Cliff. 237, Fed. Cas. No. 717. 
In that case Mr. Justice Cliff ord stated the practice in the English 
Chancery to be what had always been followed in this country under 
the then equity rules. The présent rules of practice in equity went 
into force on and aft3r February 1, 1913, and they omitted former 
rule 90. Still the established practice approved by the Suprême Court 
must be considered to bave remained in force, except so far as changed 
by the District Courts, under the authority of new rule in equity 79 
(198 Fed. xli, 115 C. C. A. xli). It was so changed by the District 
Court for the Southern District of New York in a new equity rule 
No. 8 reading: 

"8. Volwntary Discontinuances. If justice requires, the court, after issue 
jolned, may refuse to permit ttie plaintifC to discontinue, even tliougli tlie 
défendant cannot tiave affirmative relief under the pleadings, and tliougli liis 
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only préjudice Is the vexation and expense of a possible second suit upon tha 
same cause of action." 

[2] Accordingly the validity of the order in this case before the 
adoption of this rule of the District Court must be determined by the 
practice theretofore prevailing. It seems to us that, in view of the 
fact that the complainant had obtained a favorable adjudication upon 
its pétition in the Eastem District and had not applied for a prelimi- 
nary injunction which it could at any time obtain, it would be putting 
the défendants to an unfair disadvantage by discontinuing its suit. 

The order is afïirmed. 



ORIENTAL TISSUE CO. v. LOUIS DEJONGB & CO. 
(Circuit Court of Appeals, Second Circuit Mardi 13, 19ia) 

No. 174. 

1. Patents <S=»327 — Accountino for Infetngembnt — Conbtbtjotion And 

ScoPE 0¥ Claim — Successive Constetjctions. 

Tlie meaning given to a patent clalni, as construed by the same court in^ 
successive sults, attacties instanter, and, if there is any différence be- 
tween the construction given it in the first and in a subséquent suit, the 
latter must control In a pending accounting under the decree in the flrst 
suit 

2. Patents <®=>319(2) — Infmngement — Imitation Gold Leaf. 

On an accounting for intringement of the Gregory patent, No. 848,301^ 
for imitation gold leaf, claim 2, complainant held, on the évidence, entiUed 
to recover nominal damages only. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Oriental Tissue Company against Louis De- 
jonge & Co. Cross-appeals from final decree. Reversed on defend- 
ant's appeal, and complainant's appeal dismissed. 

Sec, also, 218 Fed. 173, 134 G. C. A. 50; 234 Fed. 895, 148 G. G. 
A. 493 ; 235 Fed. 294. 

Appeals from final decree, in suit on patent to Gregory, No. 848,301, modlfy- 
ing a master's report awardlng to plalntiff the profits found to hâve accrued tO' 
défendants, by the sale of articles infringlng claim 2 of sald patent That 
claim covers "a thin leaf or fabric composed entlrely of soluble cotton and a 
coloring matter Incorporated therein." PlalntlfC appealed against any modifi- 
cation of the master's flndings, and défendants from the av?ard of anything^ 
more than nominal damages. 

E. Clarkson Seward, of New York City (Wm. McK. Barber, of New 
York City, of counsel), for plaintiflF. 

E. Henry Lacombe and Seward Davis, both of New York City 
(Drury W. Cooper, of New York City, of counsel), for défendant. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

HOUGH, Circuit Judge. The interlocutory decree in this particular 
litigation was affirmed by this court in 218 Fed. 173, 134 C. C. A. 50, 
after which appeal the accounting now before us proceeded. "Imitation- 

(g^ssFor other cases see same toptc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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gold leaf," which is the subject of patent, was admittedly sold by de- 
fendants, and the infringement found by us consisted in the vending of 
one lot or batch of leaf, and the évidence of infringement then consid- 
ered related to that spécial lot. Pending this accounting, the plaintiff 
brought another action against thèse défendants, based upon the sale 
of another and presiimably différent lot of leaf. The fact of such sec- 
ond suit is proof of plaintiff 's opinion in respect of that différence. The 
lower court necessarily held the claira valid, but found no infringement, 
and we sustain decree to that effect. 234 Fed. 895, 148 C. C. A. 493. 

[1] Our first judgment established in the présent suit that the leaf 
then in évidence infringed, but it did not and could not pass upon any 
other; but on the accounting défendants were liable in respect of any 
and ail leaf sold by them, to which the reasons assigned for finding in- 
fringement were fairiy applicable, and those reasons were, we think, 
plainly stated in interpreting and construing the claim in suit. That 
(and any other) claim must hâve the same meaning at ail times, but the 
discovery of its signification often dépends upon the évidence eluci- 
dating the words, and that évidence is not always adduced in the same 
litigation; hence it sometimes requires more than one suit to settle 
the scope of a patent claim. But there can be no doubt that whether 
a claim, as authoritatively construed in successive rulings, seems to 
contract or expand, the meaning given it by authority attaches înstan- 
ter, and affects ail pending matters within the jurisdiction of said au- 
thority. This is the more obviously true, if the litigations are be- 
tween the same parties or their privies. Hart, etc., Co. v. Railroad, etc., 
Co., 244 U. S. 294, 37 Sup. Ct. 506, 61 h. Ed. 1148. 

If, therefore, there be any différence between the construction of 
claim announced in our first judgment and that given in the second, 
the latter must control upon this accounting. We do not, however, 
find any variation in our construction. The language of the patent 
is almost self-explanatory, and on the trial herein infringement was 
shown by producing a leaf sold by défendant, which plaintiff's expert 
swore was "composed entirely of soluble cotton and a coloring matter 
incorporated therein," and was therefore exactly the patentee's prod- 
■uct as claimed; but the leaves of both parties had "a superficial gum 
or layer on the surface," though defendant's leaf had the greater quan- 
tity. This was also called an "extraneous" layer. Plainly, if défend- 
ant sold something "composed" of the soluble substances specified in 
the claim, the addition of an extraneous layer of gum might even be 
a good thing, but would not avoid infringement, and we so held, ac- 
cepting the argument (as appears in our records) that "this adhesive 
(gum) forms no part of the leaf per se." 

In the second suit, however, it was fully proven (1) that the materials 
of the patent claim as commercially procurable contained some gummy 
substance ; and (2) that the leaves there alleged to inf ringe were com- 
posed not only of the materials of the claim, but of gums or resins 
added of a purpose, integraUy mixed with the other materials, and 
largely exceeding in quantity the impurities of the patent ingrédients 
as found in the market. And we accordingly agreed with the court be- 
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low (235 Fed. 296) that resinous matter exceeding that commercial!}' 
found in soluble cotton, etc., was inconsistent with infringement. 

[2] The proceedings of the master, and the supporting argument 
hère, rest on the assertion that it was found in this (the first case that 
reached this court) that 3 or 4 per cent, of gums did not avoid infringe- 
ment ; theref ore défendants must ansvver for ail leaf as to which they 
do not affirmatively show a larger proportion. No such finding was 
made by this court ; we affirm results, not reasons, and the argument 
now advanced overlooks what the same witness, who found that per- 
centage, had to say as to its being an "extraneous layer," and forgets 
counsel's then persuasive inference, that the gummy layer (whatever 
its percentage of the whole) "was no part of the leaf per se." 

The record before us shows fully that no sub.stantial quantity of leaf 
sold by défendants had less than about three times the probable gum- 
my impurities of commercial articles, that said gum was integrally 
mixed with the other components, that it had a f unction, and materially 
differentiated defendant's article from that of plaintiff, in that it was 
and is more or less "self sized" according to customers' wishes, while 
plaintiff's patented product is by définition (i. e., claim) not sized at 
ail. 

Defendant's appeal is sustained, and plaintiff's dismissed. Défend- 
ant may recover one bill of costs in this court. Cause remanded, with 
directions to assess nominal damages only. 



COLE V. ED. G. HOOKSTRATTEN CIOAR CO. 

(Circuit Court of Appeals, Ninth Circuit. May 6, 1918.) 

No. 30.50. 

1. Patents <S=3.328 — Infringement — Witat Oonstitutes. 

Thf Cole reissued patent. No. 14,000, for a label adapted to be detach- 
abl.y secured around a package, liaving display matter relatiiig to tlie 
contents of the package on its outer face, and the inner face bearlng use- 
ful printed matter, held not infringed by defendant's device for a dé- 
tachable label. 

2. TaTI^NTS <g=5l68(2) — rylMITATION OE ClaIMS. 

Where a patent was not obtained nntii after numerous rejections and 
anieiidments of claims on refercnice to prior patents, it Is limlted to the 
précise form and language of the daims allo^^■ed. 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of California; Benj. F. Bledsoe, 
Judge. 

Bill by Louis M. Cole against the Ed. G. Hookstratten Cigar Com- 
pany. From a decree for défendant, complainant appeals. Affirmed. 

Joseph F. Westall, of Los Angeles, Cal., for appellant. 

James R. Ofïîeld, of Chicago, IlL, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. [1J The patentée of reissued letters 
patent 14,000, of date October 26, 1915, appeals from the decree of the 

<Ë=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Inflexes 
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lower court in a suit which he brought against the défendant to re- 
strain infringement, and in which the court below fpund that the de- 
fendant had not infringed. The patent is for a label, and it is neces- 
sary to refer specifically to the third claim only, which is: 

"A label adapted to be detachably secured around a package, said latiel 
havlng display matter relating to the contents of the package on its outer 
face, the Inner face of saia label bearing useful printed matter, said label 
being provlded on the outer face thereof wlth a Une out of registry wlth said 
useful printed matter, indicating where the label may be severed to remove 
the entire label -wlthout mutilatlng the printed matter on its inner face." 

The reissued patent was finally obtained after numerous rejections 
and amendments of claims on référence to prior patents, and the inven- 
tion, if there be an invention, is an extremely limited and narrow one. 
The use of a label having display matter relating to the contents of the 
package on its outer face, and printed matter on its inner face, was 
old in the art. It was also ôld in the art to designate on such a label 
the line at which it was to be severed from the body of the label. 
Thus the line of severance is pointed out in the Martin & Fietsch 
patent, No. 1,004,055, of September 26, 1911, in Borden's Condensed 
Milk Company's label, and in varions soap labels and in Babbitt's 
Cleanser. The plaintiiï's label is one across which a distinct line is 
marked and at the line are printed the words "Cut along this Une." 
Those printed instructions, placed directiy upon a single marked line 
upon which the label is to be severed so as to remove the entire label, 
seem to be ail that he has added to the prior art. In the label of Bab- 
bitt's Cleanser, printed matter, called a "trade-mark," which is to be 
used to obtain premiums is rectangular in shape, and inclosed in dot- 
ted lines, and beneath is printed "for trade-mark cut along dotted 
line." 

We need not express an opinion on the question whether the plain- 
tiiï's patent is sustainable. It is sufficient to say that the défendant has 
not infringed it. The defendant's goods hâve a wrapper which incloses 
five sticks of chewing gum. One end of the label slightly overlies the 
opposite end, and is lightly attached by adhesive material, leaving one 
edge free, so that the label may be easily removed without tearing or 
cutting the same. Along the edge of the label are printed the words : 
"Remove carefully. Pull back hère." The plaintifï contends that the 
free edge of the paper f orms a "line," within the meaning of bis claims. 
But it is clearly not a line marked upon the label itself, and it is clear 
that, when the defendant's label is removed, it is not severed in the 
sensé of the plaintiff's invention, as the latter has been construed by 
the officers of the Patent Office. They had rejected claims of the 
plaintifï which embodied means indicating where the label may be "de- 
tached," as anticipated by the prior art. 

[2] The defendant's label detached in the manner indicated is not 
brought within the scope of the plaintifif's invention. That invention, 
if indeed it is an invention, must be limited to the précise language and 
f orm in which the plaintiff has expressed it. 

The decree is affirmed. 
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LIGHT et al. v. GRAY & DAVIS, Ine. 

(District Court, D. Massachusetts. November 16, 1915.) 

No. 596. 

Action <S=>50(2) — Practice — Separatk Counts on Same Cause of Action — 
Suit by Assignée — "Représentative Capacity" — Suits for the Benefit 
or Another. 

An assigner qf a (.ontract, in briuging an action thereon for the benefit 
of his assignée, is not suing in a représentative capacity, within the mean- 
ing of Rev. Laws Mass. c. 173, § 10, cl. 1, and Oie déclaration may join a 
count to recover in ijlaintiff's own right with one to recovei tor the 
benefit of the assignée, in order to cover the damages sustained by the 
person beneficially interested, where it is alleged that both counts are 
for the same cause of action. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Représentative Capacity.] 

At Law. Action by Robert C. Light and others against Gray & Da- 
vis, Incorporated. On demurrer to déclaration. Overruled. 

Storey, Thorndike, Palmer & Dodge, of Boston, Mass., for plaintifif. 

MORTON, District Judge. A préviens action was brought against 
this défendant by the Gray Engine Starter Company, as assignée of the 
same contract which forms the basis of the déclaration in this action. 
The défendant demurred upon the grounds, inter alia, that said con- 
tract was not assignable, and that action could not properly be brought 
upon it by the assignée ; and it was so held. Gray Engine Starter Ce. 
V. Gray & Davis, Inc. (Mass. District Court, No. 555, Law) 224 Fed. 
723, opinion December 2, 1914. Thereafter this action was brought by 
writ dated December 28, 1914, by the original parties to the contract. 

The présent déclaration contains two counts, in one of which the 
plantiffs claim to recover royalties in their own right and in the other 
for the benefit of the Gray Engine Starter Company. The défendant 
has demurred upon several grounds, some of which présent the same 
questions which were considered and decided against the défendant in 
the previous action. The principal new ground of demurrer is that 
the counts are improperly joined under chapter 173, § 16, cl. 1, of the 
Revised Eaws of Massachusetts, in that in one count the plaintifïs sue 
in a représentative capacity, and in the other in their own right, and 
that the déclaration contains no statement that both counts are for the 
same cause of action. 

Suits are brought by one person "for the benefit of another" when 
the right of action is vested in the first and the right to damages in the 
second, but the latter is prevented by some rule of law from suing for 
them in his own name. An assigned contract is the commonest basis 
for such suits, although it is not the only one. The words quoted bring 
into the damages the loss sustained by the person beneficially interest- 
ed. Without them it is possible that only nominal damages would be 
awarded. Grime v. Borden, 166 Mass. 198, 44 N. E. 216. It does 
not seem to me that the plaintifif in such an action is suing in a "repre- 

.(SsjFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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sentative capacity" as those words are used in this statute. The ob- 
jection is a purely technical one, and I am not disposed to extend the 
statute beyond its necessary meaning. I think the déclaration should 
allège that both counts are for the same cause of action, if, as I un- 
derstand, that is the fact. The plaintifïs may amend by inserting such 
an allégation, if so advised. 

In view of the former opinion, the other grounds of demurrer do 
not require discussion. In addition to the cases there cited, see Cen- 
tral Brass Stamping Co. v. Stuber, 220 Fed. 909, 136 C. C. A. 475 ; 
Allen V. Chicago Pneumatic Tube Co., 205 Mass. 569, 575, 91 N. E. 
887 ; New York Bank Note Co. v. Kidder Press Mfg. Co., 192 Mass. 
391, 404, 405, 78 N. E. 463. 

Demurrer overruled. 



UNITED STATES v. SULLIVAN. 

(District Court, E. D. Poniisylvanla. May 9, 191S.) 

No. m. 

KECiSIVINO STOLEN GOODS !@=ij UeRSONS LIABLE. 

Under Act Feb. 13, l',>i;5, c. 50, § 1, 37 Stat. (i70 (Comp. St 1916, § 8603), 
providiug that whoever sliall re(:eivo or ha^'e iu his possession aiiy goods 
or chatteLs moving as, or wliich are a part of, Interstate or toreign sliip- 
nieiit, knowing the same to hâve been stolen, shall be punislied In any dis- 
trict In which the crime may be eorauiitted, having in ijossession stolen 
goods with the knowledge that they were stolen is a distinct offense, 
eogiiizable in the district where the goods were found in possession of the 
aceused, and proseeution cannot be defeated because accused hiniself 
had stolen the goods. 

Timothy Sullivan was convicted of violating Act Feb. 13, 1913, § 
1, by having in his possession goods, knowing them to bave been stolen 
while in Interstate commerce. On motion for new trial. Motion de- 
nied. 

T. Henry Walnut, Asst. U. S. Atty., and Francis Fisher Kane, U. 
S. Atty., both of Philadelphia, Pa. 

William W. I^ucas, of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. The défendant was indicted upon 
two counts under the provisions of Act Feb. 13, 1913, c. 50, § 1. The 
first count charges him with obtaining by fraud and déception from 
the f reight station of the Pennsylvania Railroad in Philadelphia, known 
as the "Walnut Street wharf," with intent to conyert to his own use, 
two baies of dress goods constituting an Interstate shipment shipped 
by Hosen & Bernstein from Philadelphia, Pa., to the Euthopia Mills, in 
the State of New York. The second count charges him with receiving 
and having in his possession two baies of dress goods, knowing the same 
to bave been stolen from the Walnut Street wharf, in the city of Phila- 
delphia, Pa. ; the goods constituting an interstate shipment by Hosen 
& Bernstein from Philadelphia to the Euthopia Mills, N. Y. 

<g;:sFor other cases see same topio & KBY-NUMBBR iu ail Key-Numbered Digests & Indexes 
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The défendant was employed as a shipping clerk at the Walnut 
Street wharf. There was évidence to identify goods found in his pos- 
session in Philadelphia with goods contained in six cases deUvered at 
the Walnut Street wharf to be transported to New York, and to show 
that one case of the goods was shipped from the Walnut Street wharf 
on a false bill of lading to Burhngton, N. J. ; that the défendant ob- 
tained the case at Burlington, took out the contents, and reshipped 
them to Philadelphia by Adams Express, and that the goods were later 
found in his possession in Philadelphia. The court was of the opin- 
ion that there was not snfficient évidence to show that the défendant 
obtained the goods in Philadelphia, and directed a verdict of not guilty 
upon the first count, for want of évidence of facts showing jurisdic- 
tion. The case went to the jury with instructions that, if they were 
satisfied beyond a reasonable doubt from the évidence that the de- 
fendant had the goods in his possession in Philadelphia, knowing them 
to hâve been stolen while in interstate commerce, they should return 
a verdict of guilty. 

The chief ground upon which it is urged that a conviction should 
not stand is based upon the contention by def endant's counsel that the 
évidence showed that the défendant was the thief who had stolen the 
goods upon their arrivai at Burlington, and he should not be convicted 
of receiving and having in possession goods which he himself had 
stolen. Under a charge of receiving stolen goods, even if it be 
conceded for the purposes of the présent case that it is necessary for 
the prosecution to show that the goods had been stolen by some other 
person, and that the défendant received them knowing them to hâve 
been stolen, and assuming that the rule applies to the offense under 
the act of Congress as to goods which had become a part of inter- 
state commerce, y et there was ample évidence upon which the jury 
could find that some person not the défendant had stolen the goods at 
the Walnut Street wharf and caused their shipment to Burlington, and 
that the défendant produced the bill of lading in the name of J. Luz, 
and obtained the goods at that place, and had knowledge that they 
were stolen. 

The act of Congress provides that: 

"Whoover * * * shall * * * receive, or hâve in his possession aiiy 
Kueh tîoods or ehattels fviz.. auy goods or (■liattels moving as, of wliicli are 
a part of. or whieli constitiite an interstate or foreign slni)inent of fi-eiglit or 
expressl knowing tho saine to hâve lieon stolen, » * * shall in eaeh case 
be fined," etc.. "anil prosecutions therefor niay be instituted in an.y district 
wherein the crime shall hâve been conimittcd." Conip. St. 1916, § 8603. 

Having in possession stolen goods with knowledge that they were 
stolen is thus made a distinct offense, cognizable in the district where 
the goods are found in the possession of the accused. The intention 
of Congress is to punish those who steal and carry away property 
which constitutes an interstate shipment, or those who receive it, or 
those who bave it in their possession. The very nature of interstate 
commerce in which goods may pass through any number of districts 
from one boundary of the United States to the other is such that Con- 
gress evidently intended that having in possession such property with 
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guilty knowledge should subject the accused to prosecution in any dis- 
trict where the offense should be shown to hâve been committed, with- 
out regard to the fact that the défendant himself may hâve been the 
thief. I am of the opinion, therefore, that it is immaterial that the 
jury might hâve found from the évidence that the défendant himself 
stole the goods. 

The motion for nevv trial is overruled. 



In re RAYFORD TBtJCK & TRACTOR 00., Inc. 

(District Court, E. D. Pennsylvania. June 13, 1918.) 

No. 6259. 

1. Bankbuptcy ®=:>196— Liens— Liens Invalidated et Adjudication. 

A Pennsylvania credltor, asserting a lien eight months after a levy un- 
der a fi. fa. exécution, cannot sustain the same as against the debtor's 
trustée In bankruptey, on the theory that Bankruptcy Aet (Act July 1, 
1808, c. 541, 80 Stat. 544) recognizes the existence of such liens, be- 
canse it avoids only the liens of exécutions Issued withln the four months 
perlod, or that, as the trustée succeeds to the rights of plalntiffs In exé- 
cution assumed to hâve been issued at the tiuie the bankruptcy proceed- 
Ings were instituted, and as ail such exécutions If in fact issued would 
be avoided, the trustée in reality succeeded to nothing. 

2. Execution ®=146(1) — Levy — Delay — Lien. 

Where a Pennsylvania credltor delayed eight months after levy of exé- 
cution, the debtor meantirae making payments on aceouut, such delay, in 
the absence of other justification, ralses a presumption of such fraud as 
will deprlve the credltor of his priority, for the writ of exécution can only 
be issued to authorize a sale, and the lien of the levy is Intended to 
continue only during the time reasonably necessary for that purpose. 

3. Execution <@=>14e(l) — ^Levy— Delay — Bubden of Explanation. 

A Pennsylvania exécution credltor has the burden of explalning any 
unusual delay after levy, and, in the absence of .iustiflcation, a presump- 
tion of such fraUd as wlU deprlve the credltor of his priority will foUow 
the fact of unusual delay. 

4. Bankruptcy <S=»228 — Repérée — Oeders — Peesumption. 

Where a référée in bankruptcy denied a credltor's claim to a lien by 
reason of levy of exécution inore than eight months before bankruptcy, it 
will be pi-esumed that the delay was not justlfied, for on pétition to revlew 
an order of the référée tbere is an implication of a fact findlng adéquate 
to support the order made. 

In Bankruptcy. In the matter of the bankruptcy of the Rayford 
Truck & Tractor Company, Incorporated. Sur certificate of référée 
for review. Order of référée afïirmed, and pétition to review denied. 

Byron, Ivongbottom & Pape, of Philadelphia, Pa., for petitioner. 
Clinton A, Sowers, of Philadelphia, Pa., for bankrupt. 

DICKINSON, District Judge. The question involved in this con- 
troversy is whether under the law of Pennsylvania a levy under a fi. 
fa. exécution can be held indefinitely and be effective to préserve the 
lien of the exécution as against subséquent exécution creditors. The 
référée held that it could not, and applied the corollary principle that 

(gs^sFor otber cases see same toplo & KBY-NUMBBR in aij ICey-Numbered Dlgests & Indexes 
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a Tien tlius attempted to be asserted will not be recognized in bank- 
ruptcy. Jnder the facts of this case the lien is attempted to be assert- 
ed eight months after the levy. Except for the later ruhngs of the 
courts of Pennsylvania, which the courts of the United States hâve 
accepted and followed, we would not deem the question open to discus- 
sion. Thèse later rulings, however, justify counsel for petitioner in 
his effort to distinguish the instant case from others in which the 
courts hâve refused to uphold the asserted liens of exécutions. 

[1] We are in fuU accord with the référée in his refusai to accept 
of propositions advanced in the course of the argument on behalf of 
the exécution creditor. One is that the bankruptcy act recognizes the 
existence of the lien claimed because it avoids only the liens of exécu- 
tions issued within the four months period. We are not concerned 
with the question of what liens are avoided by the statute, but with the 
other question of whether this creditor had a lien at the time of the in- 
stitution of the bankruptcy proceedings through which he can success- 
fuUy assert a préférence. If he had such a lien, it is admitted that 
the bankruptcy law does not avoid it. 

[2-4] The other proposition, that as the trustée succeeds to the rights 
of plaintiffs in exécutions assumed to hâve issued at the time bank- 
ruptcy proceedings were instituted, and as ail such exécutions, if is- 
sued, would be avoided by the statute, therefore the trustée in bank- 
ruptcy succeeded to nothing, is supported by a line of reasoning too 
refined to be practically followed. The doctrine which the référée has 
applied, and which has undoubted support in the earlier cases, is one 
which is founded not upon a finding of fraud in fact, but f raud in law. 
In other words, the plaintiff lost as against other exécution creditors 
the lien of its levy, not because the levy was intended to defraud other 
■creditors, but because of the policy of the law not to permit the use 
of exécutions for other than legitimate purposes, and levies made to 
secure and hold a lien could easily be made to hinder and delay other 
creditors. 

It must be admitted, however, that the case of Platt v. Groves, 193 
Pa. 475, 44 Atl. 571, threw a new light upon the test by which we are 
to détermine whether the lien of a levy remains or is lost. This new 
test has been accepted by the courts of this circuit as the one to be ap- 
plied. In re Lynch (D. C.) 210 Fed. 558. "The test is good faith and 
actual hindrance of others." Just what does this mean ? The présent 
petitioner asserts that its levy was made "for the purpose of collecting 
the money," and proof of this intention is found in the fact that pend- 
ing the levy the plaintifif received from the défendant substantial pay- 
ments on account. Good faith and honesty of purpose and intention 
in this sensé must be conceded. 

Under the earlier line of cases the question was, not with what pur- 
pose was the levy made, but with what purpose was the writ held un- 
executed? The writ could be issued only for one lawful purpose, to 
wit, to authorize a sale, and the property of the défendant could be 
held under the lien of the levy only to préserve the lien pending the 
time reasonably required for the purposes of a sale. There could be 
no pretense that as long a period as eight months would be so required. 
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Why, then, was the levy held ? There can be but one answer, and that 
is to secure a préférence over any other creditor who might also issue 
an exécution. This involves both the purpose and effect to hold off 
other creditors. In the Platt Case there was a finding by the auditor 
upon which the court based its ruling, and in the Lynch Case there 
was a like finding by the référée upon which the court based a like 
ruling. The now accepted doctrine would seem to' be that, in the lan- 
guage of the then Mr. Justice Mitchell : 

"Anj' stay or unusual delay of the proceedlngs, etc., gives rise to a pre- 
sumptlon of want of good fnith. * * * Such acts, however, are not frauda 
per se, but only évidence of fraud, which inuy be rebutted, and, if the 
creditor's delay is shown to be in good faltli and in furtheranee of a genuine 
intention to colleet his debt, he will not be postponed." 

It would seem from thèse rulings that a finding of such fraud as 
will deprive the exécution creditor of his priority will foUow the fact 
of unusual delay, and that the burden is upon the plaintiiîf in the exécu- 
tion to justify the delay. In the absence of such justification, the de- 
lay is fatal. Neither the référée nor counsel for the trustée bave dis- 
cussed the cases above cited. Why this is does not appear, as diey 
hâve fully discussed the other cases. It may be they were not brought 
into the discussion until the argument in support of the pétition for re- 
view. Nor is there any spécifie fact finding by the référée. The pe- 
titioner, however, is supported neither by a finding nor by any évidence 
which would support a fact finding in its favor. The order of the réf- 
érée implies a fact finding adéquate to support the order made, There 
is, therefore, nothing returned with this record which would justify 
us in revoking the order made. 

It is in conséquence confirmed, and the pétition for a review is de- 
nied. 



Ex parte WICSTHROOK et al. 
(District Court, S. D. Florida. April 5, 1918.) 

1. Commerce <S=3l6 — "Intkhstate Commerce" — Wiiat Constitutes. 

Transportation of intoxicants by automobile from one state to another 
is "Interstate commerce." 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Interstate Commerce.] 

2. Inïoxicating Liquoks <g=>13S — Transportation — "Intebstate Commerce" 

— Offenses. 

Under the Reed and Jones amendment to tlie Post Office Apjjropriation 
Bill of 1917 (A(t Mareh 3, 1917, c. 162, ,".9 Stat. lOôS, 10(!9) § 5, declariug 
that whoever shall order, purohase, or cause intoxicating llquors to be 
transported in Interstate commerce into any state or territory, the laws 
of which state or territory prohibit the manufacture or sale tlierein of 
Intoxicating liquors for beverage purposes, shall be punished, défendants, 
who procured liquor in Florida, loaded it into a motorcnr, and started to 
carry the same into Georgia, must be deemed guilty of violation of some of 
tlie provisions of the act ; the transportation of the liquor being Interstate 
commerce, even though défendants were arrested before they had driven 
two miles. 

©SjFor otber cases see same toplc & KEY-NUMBER In ail Key-Numbered DUests & Indexes 
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3. Crimixal Law ®=>2.'!S —Trial — PRELiiriNARY Examinatiox. 

On prelimlnary exiimitmtioii liefore United States commissioner, where 
the évidence sliôws probable cause tliat tlie otEense cliarged was com- 
mitted, he is warranted in holding défendants. 

At Law. In the matter of the application of Léon Charles West- 
brook and George Lee for writ of habeas corpus. Writ discharged. 

William A. Hallowes, Jr., and Miles W. Lewis, both of Jacksonville, 
Fia., for petitioner. 
Fred Botts, Asst. U. S. Atty., of Jacksonville, Fia., opposed. 

CALL, District Judge. This case is to be decided upon the follow- 
ing facts appearing from the évidence before the commissioner: 

Liquor was procured from a dealer in Jacksonville, loaded into an 
automobile, and started on its way to Albany, Ga., the automobile 
being driven by one of the défendants ; the other residing with him and 
admitting the ownership of the liquor to be in his father. After hav- 
ing proceeded about a mile and a half, the arrest was made. 

The petitioners claim that hère was an attempt only, and not the 
consummated crime charged in the affîdavit. 

[1,2] The government claims that it was a consummated violation 
of the Reed and Jones amendment to the Post Office Appropriation 
Bill of 1917. 

Section 5 of the act is as f oUows : 

"Whoever shall order, purchase, or caxise intoxioating liquors to be trans- 
ported in Interstate commerce * * * into any state or territory the laws 
of which state or territory prohibit the manufacture or sale therein of intoxi- 
cating liquors for beverage puri>oses, shall be punished," etc. 

This act seems to punish whoever shall "order" intoxicating liquors 
to be transported in Interstate commerce, or whoever shall "purchase" 
such liquors for that purpose, or whoever shall "cause" such liquors 
to be so transported. 

Now, if transportation by automobile from one state to another is 
in Interstate commerce, and this seems to be the law, then the testimony 
before the commissioner was sufficient to hold the défendants on one, 
if not ail, the prohibitions contained in the act. If they did not order 
or purchase, they were causing the transportation of the liquor at the 
time of their arrest. 

[3] This matter was before the commissioner, who is only re- 
quired to find probable cause from the évidence, and I think the évi- 
dence fully sustains this finding. 

The writ of habeas corpus will therefore be discharged. 

^=3For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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SANCHEZ V. ATIANTIO COAST UNE R. CO. 

(District Court, S. D. Florida. April 18, 1918.) 
Navigable Waters <S=526(8) — Collision with Deawbridqe — Damages — ^Mea- 

SUBE. 

Where the masts of a schooner were injured by coming into collision 
with the draw of respondent's bridge, and the owner, Instead of putting 
in new masts, had the old masts eut down, and the salis eut down to fit 
ihe shoptened masts, thoush the faiilt was that of respondent, the owner 
Is entitled only to recover for expcnditnres in changing the masts and salis 
and for the time consiimed in making such changes, it appearing that the 
changes did not afl'ect the seaworthlness of the vessel, but only reduced 
its speed, and cannot be allowed the estimated expense of putting in new 
masts and restoring the sails to their original sizes. 

In Admiralty. Libel by Serafin Sanchez against the Atlantic Coast 
Line Railroad Company. Decree for libelant. 

William Hunter and John B. Sutton, both of Tampa, Fia., for libel- 
ant. 

Sparkman & Sparkman and W. A. Carter, ail of Tampa, Fia., for 
respondent. 

CAIvL, District Judge. The libel allèges that the schooner Halki, 
while being towed down the Hillsborough river, was injured by com- 
ing into collision with the draw of the bridge of respondent ; that, al- 
though signais were given in time for the draw to be raised, yet the 
bridge attendant did not raise it to a sufEcient height to permit the 
schooner 's masts to go through; and in jury resulted from the masts 
coming in contact with that portion of the bridge. 

The respondent dénies that the signais were given in time to permit 
the opening of the draw; dénies she was skillfully managed, in that 
the towboat was without sufficient power to handle her; allèges that, 
although the bridge was not entirely raised, there was room for the 
schooner to pass without in jury. It then dénies négligence of its 
agent at the bridge, dénies the amount of damages claimed, and ad- 
mits the expenditure of certain amounts in the repair of the schooner, 
amounting to $192.63, and dénies other bills set out in the libel. 

Testimony was taken before the commissioner, and from this testi- 
mony there can be no question but that the libelant must recover; but 
it is difficult to arrive at a just amount. After the accident the libelant 
had the masts eut down, because the heads had been splintered, and 
it was necessary to eut down the masts to reach solid wood, if the ves- 
sel was to be used without tîrst having new masts put in. When the 
masts were eut down, the sails were too large, and this necessitated 
cutting them down. Ail thèse things were donc, and the libelant claims 
the expense for thèse things, as well as the estimated expense of put- 
ting in new masts, restoring sails to their original sizes, etc., as well as 
an amount for the days required to make the changes above noted. 

There seems no question but that, under the circumstances shown by 
the testimony, the libelant would be entitled to hâve had the damage to 

ig=For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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his vessel repaired, and included in such the costs of new masts, if 
necessary ; but in the présent case the testimony shows an expenditure 
of $535.26 for making thèse changes, which resuit in shortening the 
masts and reducing the sail area. Under the circumstances, the hbel- 
ant having elected to make the repairs in this manner in order to hâve 
the use of the vessel, and the fact that the vessel is as seaworthy as 
before the accident, and the only efïect of the shortening of the masts 
and reducing the sail area is to somewhat reduce her speed on voyage, 
it seems to me équitable that the amount of thèse expenditures should 
be allowed, together with such additional amount for the time consum- 
ed in making them as will compensate libelant. The testimony shows 
that 12 days were necessarily used in making thèse repairs. 

I am of opinion that $20 a day would be a fair allowance for this 
time, taking into considération the probable earning capacity of the 
vessel and the cost of opération. A decree will therefore be prepared, 
allowing the libelant $775.26, with interest at the rate of 6 per cent, 
f rom December 29, 1916. 



CAILLOUET et al. v. AMERICAN SUGAR REFINING CO. et al. 

(District Court, E. D. Louisiana. January 19, 1917.) 

No. 14815. 

1. Abatement and Revival <®=>49 — Anti-Trust Law — Right op Action for 

Damages. 

Whether a right of action to reeover damages under Slierman Anti- 
Trust Act July 2, 1890, c. 647, 26 Stat. 210, survives tlie death of the 
person injured, in the absence of any fédéral statute on the subject, is to 
be determined by the cominon law, regardlcss of the lavs^ et the state. 

2. Abatement and Revival <@=52 — Anti-Trust Act — Right or Action for 

Dam AGES. 

A right of action to reeover triple damages under the Sherman Anti- 
Trust Act July 2, 1S90, c. 647, is one sounding in tort, and under the rule 
of the common lavi' does not survive the death of the person Injured. 

At Law. Action by Mrs. Annette B. Caillouet and others against 
the American Sugar Refining Company and another. On exceptions 
to pétition. Exceptions sustained. 

F. Rivers Richardson, of New Orléans, L,a., and Caffery, Quintero 
& Brumby and P. Kramer, ail of Franklin, La., for plaintiffs. 

Carroll, Henderson & CarroU and Denegre, Leovy & Chafïe, ail 
of New Orléans, La., for défendants. 

FOSTER, District Judge. This is a suit by Mrs. Annette Caillouet, 
Mrs. Margaret Brown, Mrs. Cécile Brov/n, and the Mrs. E. D. Bur- 
guieres Planting Company, L'mited, against the American Sugar Re- 
fining Company and J. T. Witherspoon, its New Orléans représenta- 
tive, for triple damages under the Sherman Law. The pétition al- 
lèges, in substance, that Mrs. E. D. Burguieîres was engaged in plant- 

^:=3Por otlier cases Bee same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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ing cane and manufacturing sugar from 1891 to 1904, when she died ; 
that diiring that period the défendants vvere engaged in a conspiracy 
to monopolize the sugar refining business of the United States, and 
in pursuance of their plan depressed the raw sugar market ; that Mrs. 
Burguieres sold her sugar at priées hased on the open market and 
sufifered damage in conséquence of the unlawful acts of the défend- 
ants ; that plaintiffs are the sole, owners of Mrs. Burguieres' right to 
recover for the said damage; that the first 3 named plaintiffs are heirs 
of Mrs. Burguieres and together with the corporation acquired the 
interests of the other heirs by notarial act. Défendants except to the 
pétition on the ground that any right of action in Mrs. Burguieres 
abated with her death and hence was neither heritable nor assignable. 

It may be assumed that, if the action is not heritable, it is not 
assignable. Comegys v. Vasse, 1 Pet. 193, 7 L- Ed. 108. 

[1] The Sherman Law is silcnt as to the survival of the right of 
action. As there is no other statute of the United States in point, 
whether the action survives or not must be determined by the prin- 
ciples of the common law, regardless of the law of Louisiana. Schrei- 
ber V. Sharpless, 110 U. S. 80, 3 Sup. Ct. 423, 28 L,. Ed. 65 ; Michigan 
Central R. R. v. Vreeland, 227 U. S. 59, 33 Sup. Ct. 192, 57 L. Ed. 
417, Ann. Cas. 1914C, 176. 

[2] At common law as a gênerai rule ail actions ex delicto abate with 
the death of either party. Exception was made in some cases, as where 
the décèdent had been deprived of particular property and his estate 
diminished by the wrongful act. But this was on the theory that the 
duty of the wrongdoer to retum the property created a quasi contract. 

The gênerai rule is not disputed hy plaintiffs, but they contend a 
cause of action based on the Sherman Law is sui generis and does 
not sound in tort. With this I cannot agrée. In my opinion this 
case is identical in principle with other cases based on fraud and de- 
ceit, which hâve always been held to come under the gênerai rule. 
And, as it cannot be said Mrs. Burguieres was damaged in any par- 
ticular property or that there was an implied promise on the part of 
défendants to reimburse her, it follows that the cause of action abated 
with her death. Henshaw v. Miller, 17 How. 212, 15 E- Ed. 222; 
Atlanta v. Chattanooga Foundry, 127 Fed. 23, 61 C. C. A. 387, 64 E- 
R. A. 721 ; Chattanooga Foundry v. Atlanta, 203 U. S. 390, 27 Sup. 
Ct. 65, 51 E. Ed. 241 ; Chivers v. Roger, 50 La. Ann. 57, 23 South. 
100; Jenks v._ lioag, 179 Mass. 583, 61 N. E. 221. 

The exception will be maintained, and the suit dismissed. 
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BONVILLAIX V. AMERICAN SUGAR KEFINING CO. et al. 
(District Court, E. D. Louisiana. January 8, 1918.) 

1, BANKRurTCY <Ê=>145(4)— Pkopebty Passing to Tbustee — RiGHT OF Action 

FOK Violation of Asti-ïrost Laws. 

The viiiht of action of a plaintifE in an action to recover threefold dam- 
ages nnder Act Aiig. 27, 1894, c. 349, § 77, 28 Stat. 570 (Oomp. St. 1916, § 
8835), for violation of tlie anti-trust laws, is one soundlng in tort, is not 
assignable, and does not pass to tlie plalntitc's trustée in bankmptcy. 

2. Bankkuptct (g==>15G — Rigiits and Remédies Vesting in Trustée — Recov- 

E]iY OF l'ROPEKTY A.SSIGNED BY BANKRUPT. 

Wliere more than four months prior to his banlcruptcy a banlcnipt for 
value assigned his interest in a pending suit in whicli he was plaintifC 
and did not scliedule such interest in the banitruptcy proceedings, notice 
of the assignaient given to the défendant in the suit, required under the 
State statute to complète it as to tlilrd parties, although not given until 
after the bankruptcy, made it eiïective as against the bankrupt's trustée 
who had taken no steps to reduce the cause of action to possession, and he 
acqnirod no light thorein by a subséquent intervention in the suit. 

At Law. Action by Arthur A. Bonvillain against the American Sug- 
ar Refining Company and others. On motion of défendants to dé- 
termine the right to a fund deposited in court on a compromise settle- 
ment. Fund awarded, subject to agreement as to attorney's fées. 

See, also, 232 Fed. 370. 

In November, 1913, Arthur A. Bonvillain, a sugar planter, filed a suit 
against the American Sugar Refining Company and Jackson T. Witherspoon 
to recover triple damages under the Sherinan Law. The theory of the case 
was that the défendants by fraudulent and flctitious sales and other fraudu- 
lent practlces had unlawfully depressed the sugar market, in pursuance of a 
conspiracy to monopolize the sugar industiy, and had caused him to sell his 
crop at the unnatural market priée, for many years, for less than he would 
hâve otherwise received, whereby he had lost $456,000. 

In March, 1914, together with other property, he transferred ail his rlghts 
in the suit to the Home Place Planting & Manufacturing Company, hereafter 
called the "planting company," and received a note of $4,085 in payment for 
same. This note he subsequently transferred to his wife by notarial dation 
en paiement. In July, 1915, Bonvillain was adjudlcated a bankrupt. He did 
not surrender his interest in the pending suit. In due course H. B. Howell 
was elected trustée. In April, 1917, and not before that date, défendants in 
the suit were given notice of the assignment by Bonvillain to the planting 
Company. On June 30, 1917, on his own motion, the trustée was substituted 
as party plaintifC by ex parte order of court. 

After ihat the suit was compromised, pursuant to an agreement between 
Bonvillain and the défendants, for if5,C74.91, and the défendants filed a mo- 
tion in the nature of an interpleader, calling upon the trustée, Bonvillain, and 
the planting company to show their respective interests in the fund, if any, and 
the amount was deposited in the registry of the court. The awarding of the 
fund to the proper party is the matter befoi'e the court. The case is submit- 
ted on an agreed statement of facts. Those neeessary to its décision are as 
above set out. 

F. Rivers Richardson, of New Orléans, I^a., Cafifery, Quintero & 
Brumby and C. F. Borah, ail of Franklin, La., and Henry G. Bloch, 
of New Orléans, La., for plaintiff. 

Carroll, Henderson & CarroU and Denegre, Leovy & Chaffe, ail of 
New Orléans, La., for défendants. 

^=»For other cases see same topic & KEY-NUMBBR in aU Kcy-Numbered Digests & Indexes 
250 P.— 41 
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POSTER, District Judge (after stating the facts as above). [1] 
The bankrupt contends that his rights in the suit are personal and non- 
assignable, and hence did not pass to the trustée at ail. The trustée 
disputes this and contends that, as no notice of assignment was given 
the défendants in the suit until after Bonvillain was adjudicated a 
bankrupt and his trustée elected, the assignment is void and the cause 
of action passed to the trustée as an asset of the estate. 

It is conceded that if the claim is not assignable it did not pass to 
the trustée ; and there is no question that, under the law of Louisiana, 
notice to the debtor is necessary to complète the assignment of a chose 
in action as to third persons. Merrick's Civil Code, arts. 2642-2643, 
and authorities cited. 

On the first point the bankrupt relies upon the case of Caillouet v. 
American Sugar Refining Co. et al. (No. 14815 of the docket of this 
court) 250 Fed. 639, in which I had occasion to pass upon this iden- 
tical question as an original proposition and held that the claim was 
not assignable. 

The trustée vigorously disputes the soundness of that décision and 
cites the cases of the United Copper Securities Co. v. Amalgamated 
Copper Co., 232 Fed. 574, 146 C. C. A. 532, and Impérial Film Ex- 
change V. General Film Co. (D. C.) 244 Fed. 985. Both are cases deal- 
ing with claims arising under the Sherman Law and are undeniably 
to the contrary. In the first case cited the facts do not clearly appear 
and it is difficult to détermine just how the damage arose. In the sec- 
ond case, the opinion of Judge Hough is lucid and persuasive, but it 
would seem that the plaintifï company was dissolved, and put entirely 
out of business by the conspiracy against it. As I took occasion to 
remark in the Caillouet Case, supra, some causes of action arising un- 
der the Sherman Law might be assignable and others not, It is quite 
probable that in the two cases relied on by the trustée there was ac- 
tual damages to the property of the plaintifïs. If not, thèse cases 
seem to overlook the fact that the action is analogous to the common- 
law action of deceit which as a-rule did not survive, the exception be- 
ing where there was actual injury to property. If it could be consid- 
ered there was injury to Bonvillain's property in this case, it was pure- 
ly constructive. 

It may be considered settled that whether an action ex delicto is as- 
signable dépends upon whether it is heritable, and vice versa. This 
is clearly pointed out by Judge Hough in his opinion in the Impérial 
Film Case, supra. The case of Henshaw v. Miller, 17 How. 211, 15 
L. Ed. 222, was a suit to recover damages for fraudulently recom- 
mending to plaintiff by letter one Porter Robinson as a person worthy 
of confidence, whereby the plaintiff made a sale on crédit with result- 
ing loss. The court discusses the common law and finds right of ac- 
tion only where there is actual injury to personal property whereby 
that property has been rendered less bénéficiai to the executor, and 
held that the action did not survive the death of the wrongdoer. In 
the case of Tufts v. Matthews (C. C.) 10 Fed. 609, in a well-reasoned 
opinion by Judge Coït, it was held that the right of action for damages 
for a deceit is not assignable and does not pass to the assignée of the 
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bankrupt. In Cleland v. Andersen, 66 Neb. 252, 269, 92 N. W. 306, 
96 N. W. 212, 98 N. W. 1075, 5 L. R. A. (N. S.) 136, the cause of ac- 
tion arose under a statute of Nebraska giving a right of action to any 
one injured in any vvay by an unlawful combination to suppress com- 
pétition. The case vvent off on the Nebraska statute, but the court 
concluded that such a cause of action vvas personal and not assignable 
at common law. 

In Murray v. Buell, 76 Wis. 657, 45 N. W. 667, 20 Am. St. Rep. 
92, the court held that a cause of action arising out of a conspiracy to 
monopoHze the coal business of the city and to drive the plaintifï out 
of business, was not assignable at common law. 

[2] Considering the facts in this case and the décisions above quot- 
ed, I prêter to adhère to my former ruling, and therefore to décide 
that the right of action in this case was not assignable and did not 
pass to the trustée. However, as the question of whether a cause of 
action arising under the Sherman Law may be assigned must be con- 
sidered open until settled by the clear weight of authority or a con- 
trolling décision, it is necessary to pass on the other questions in this 
case. 

As between the bankrupt and the planting company, no notice to the 
debtor was necessary to complète the assignment. Having made a 
transfer of his rights for value, the bankrupt is estopped to deny their 
assignability. Prior to the amendment of 1910 to the Bankruptcy Act 
the trustée stood in the shoes of the bankrupt and took his property 
subject to ail claims, liens, and equities. Zartman, Trustée, v. First 
National Bank, 216 U. S. 134, 30 Sup. Ct. 368, 54 L. Ed. 418. The 
amendment of June 25, 1910 (c. 412, § 8, 36 Stat. 840), to section 47, 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 557 [Comp. St. 
1916, § 9631]), materially changed the status of the trustée. By it he 
is given a lien on ail property in the custody of the court, and as to ail 
property not in the custody of the bankruptcy court he is to be "deem- 
ed vested'with ail the rights, remédies and powers of a judgment créd- 
iter holding an exécution duly returned unsatisfied." 

In Louisiana the rights of a person in a pending suit may be seized 
under exécution by a judgment créditer (C. P. 647), and therefore the 
term "property" is broad enough to cover the cause of action in this 
case, conceding purely for the sake of argument that it vested in the 
trustée. But it was not surrendered by the bankrupt and could not be 
considered in the custody of the bankrupt court. Therefore no hen 
attached automatically in favor of the trustée by virtue of the adjudi- 
cation. He had the rights of a judgment créditer, but that amounted 
to nothing unless he took steps to enforce them. 

By section 11 C, Bankruptcy Act (Comp. St. 1916, § 9595): 

"The trustée may, wlth the approval of the court, be perinitted to prose- 
cute as trustée any suit commenced by the bankrupt prior to the adjudication, 
wlth like force and effect as though it liad been commenced by him." 

In erder to reduce the cause of action to possession, it was only 
necessary for the trustée to intervene in the suit as he bas done. There 
was no way he could issue exécution on a hypothetical judgment. 
However, when the trustée intervened in the suit, notice of the as- 
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signment had been given to the défendant and the assignaient was 
complète as to third persons. It theref ore f oUows that the trustée took 
nothing by his intervention. 

There will be a judgment awarding the fund to the planting Compa- 
ny, subject to the agreement between the parties as to attorney's fées 
for prosecuting the case. 



In re FRENCH. 

Plstrlct Court, W. D. Washington, S. D. May 4, 1918.) 

No. 2399. 

1. Exemptions <ê=>68 — Wages — Amount, 

Under Kein. & Bal. Code Wash. § 564, relatlng to property exemptions, 
and section 703, relatlng to wage exemptions, a debtor is entitled to only 
$40 wage exemption as against a judgment for necessaries, though tha 
necessaries were fumlshed more than 60 days before suit was brought. 

2. Bankbuptct ®=228 — Beview — Soope. 

On pétition to review an order of the référée allowing a wage exemp- 
tion to the bankrupt, the court wlll consider wage exemptions claimed 
and not allowed. 

3. Exemptions ®=>52 — Wagk Exemption — Scopk. 

Under Eem. & Bal., Code Wash. § 703, as amended by Laws 1907, p. 
477, declaring that no money due as wages shall be exempt from gamish- 
ment in lieu of other property, a debtor cannot be allowed an exemption 
eut of money due as wages in Heu of Uve stock spedflcally exempted to a 
head of a f amlly by section 563, subd. 4. 

In Bankruptcy. In the matter of the bankruptcy of Edward W. 
French. Pétition by the trustée to review an order of the référée al- 
lowing the bankrupt certain exemptions in wages. Bankrupt's exemp- 
tion limited. 

Hiram E. Washburn, of Tacoma, Wash., trustée in pro. per. 
O. S. Galbreath, of Tacoma, Wash., for bankrupt. 

CUSHMAN, District Judge. [1] The bankrupt claimed $100 due 
him in wages as exempt. The trustée refused to allow such exemption 
in excess of $40. Among the daims filed was a judgment rendered 
in 1912 for necessaries furnished the bankrupt. No question is made 
but that thèse were "actual" necessaries. The évidence taken before 
the référée showed that such necessaries were furnished more than 60 
days before the suit was brought in which such judgment was ren- 
dered. The référée allowed the bankrupt, as exempt, wages to the 
amount of $100. The trustée is asking a review. 

Section 564, Remington & Ballinger's Code, provides: 

"No property shall be exempt from exécution * • • for actual neces- 
saries, not exeeeding fifty dollars in value or amount furnished to the défend- 
ant or hia family wlthin sixty days preceding the beginning of an action 
to recover therefor: ♦ • • Provided, that nothing herein shall be con- 
strued as repeallng or in any wlse affecting section 703 infra." 

'or other cases see Bame toplo & KEY-NUMBER in ail Key-Numbercd Digests & Indexe* 
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Section 703, Remington & Ballinger's Code (Laws of 1901, page 
294), in effect at the time of the enactment of section 564, was as fol- 
lows : 

" * * * Current wages or salary to the amount of one hunclred dollars 
for Personal services rondcred by any person liavlng a fanilly dépendent upon 
him for support, shall be exempt from garnlshment, and wliere it appears 
upon the trial, or by answer of the garnlshee, when not controverted as 
heremafter provided, that the garnishee is indebted to the défendant for 
sueh current wages or salary for an amount not exceedlng one hundred 
dollars, the garnlshee shall be discharged as to such indebtedness; (provid- 
ed) that if the garnlshment be founded upon a debt for aetual necessaries 
furnlshed to the défendant or hls family, no exemption shall be allowed in ex- 
cess of ten dollars per week for four consécutive weeks. The provisions of 
this section shall apply to actions in the superlor court or before justices of 
the peace." 

By later amendment (Laws 1907, p. 477), the latter part of this sec- 
tion was made to read as follows (the change not being important, 
though, to the présent inquiry) : 

" * * * l'rovided, that if the garnlshment be founded upon a debt for 
aetual necessaries furnished to the défendant or bis family or his de- 
pendents, no exemption shall be allowed in excess of ten dollars ($10.00) ont 
of each week's wages or salary, whether said wages or salary are paid, or to 
be paid, weekly, biweekly, monthly or at other Intorvals, aud whether there 
be due the défendant wages for one week or a longer perlod: Provided, how- 
ever, that said exemption shall in no event he allowed out of wages or salary 
for a longer period than four (4) consécutive weeks. * * ♦ " 

The référée held that section 703 was qualifiedj by the following 
language of section 564: 

"Xecessaries, not exceedlng fifty dollars in value or amount furnished to 
the défendant or his family within sixty days precedlng the beginning of an 
action to recover therefor. • * • " 

And as, in the instant case, the necessaries were not furnished with- 
in 60 days of the commencement of the suit, the bankrupt was entitled 
to the full exemption of $100 from the wages due him. 

Both of thèse sections give protection to a creditor who has fur- 
nished a debtor with aetual necessaries, and they also each afford a dif- 
férent character of safeguard to the debtor. In view of the peremp- 
tory language used in section 564: 

"Provided, that nothhig herein shall be construcd as repealing or in any 
wise affecting section 703, infra" 

— (the proviso being as broad as the section), only necessity, or a clear 
intent otherwise shown to the contrary would justify the court — how- 
ever libéral the construction invoked — in holding that, in spite of this 
positive déniai of modification, section 703 was nevertheless afifected 
and modified by section 564. Upon considération of the eiïect and ap- 
plication of thèse provisions, no such necessity or intent is iTiade to 
appear. While the two sections treat of the same gênerai subject- 
matter, the recoyery by a creditor for aetual necessaries furnished the 
debtor, section 564 is gênerai, and section 703 is a spécial enactment. 
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Section 564 contemplâtes any property any and ail debtors may hâve, 
for it provides : "No property shall be exempt." 

Section 703 is a spécial enactment, providing for the exemption of 
a particular kind of property, wages, to a particular debtor, a wage- 
earner, as against a claim for actual necessaries, and therefore is in 
the nature of an exception to the gênerai provision of section 564. 
Section 703 (as it then read and in this respect not materially changed 
since) shows a purpose to discriminate in favor of the wage-earner by 
allowing him an exemption of "ten dollars ($10.00)" for "four (4) 
consécutive weeks," even as against a claim for actual necessaries, 
while other debtors were protected f rom hardship in a différent man- 
ner, by limiting the amount a créditer could recover out of property 
otherwise exempt to $50, and further limiting the time within which 
an action could be brought for that purpose to 60 days foUowing the 
furnishing of the necessaries for which suit was brought. 

One kind of protection having been furnished one particular class 
of debtor, and another kind of protection provided for the other class- 
es, there is no reason to conclude that the particular class was intended 
to hâve the advantage of both, especially, in view of the language of 
the proviso of section 564 above quoted. 

[21 While the référée based his décision upon the applicabihty of 
the 60-day provision, the bankrupt having asserted a right to exemption 
out of his wages of $250 in lieu of certain hve stock specifically ex- 
empted to the head of a family (Remington & Ballinger's Code, § 563, 
subd. 4), and which property this bankrupt did not possess, that ques- 
tion will also be considered. 

[3] It is not necessary to détermine whether the case of Lemagie 
V. Acme Stanip Works, 167 Pac. 60, August 22, 1917, overruling Cred- 
itors' Collection Ass'n v. Bisbee, 80 Wash. 358, 141 Pac. 886, on the 
question of the right to lieu exemptions, has the effect of allowing a 
debtor to retain as exempt, in gênerai, money owing him in lieu of 
those animais specified as exempt (Rem. & Bal. Code, §■ 563, subd. 4), 
but not possessed or not desired to be retained by the debtor ; for in 
1907 section 703, above quoted, was amended by the addition of the 
f ollowing : 

" * * • And provided further, that no money due or earned as wages 
or salarj' shall be exempt from gamishment in lieu ot any other property." 

For, while Creditors' Collection Association v. Bisbee, 80 Wash. 
358, 141 Pac. 886, has been overruled in the matter of lieu exemptions, 
it has not been overruled in the holding therein made that section 703, 
containing the foregoing proviso, was in ail respects constitutional. 

The bankrupt's exemption out of his wages will be limited to $40. 
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In re SCOTT. 

(District Court, S. D. Alabama. May 7, 1»18.) 

No. 350. 

Aliens i@=361 — Natuealization — " Seamatj." 

A master mariner is a seaman, within Rev. St. § 2174 (Oomp. St. 1916, | 
43.57), declarlng tliat every seaman, being a foreigner, vvho déclares his 
intention of becommg a citizen of tlie United States In any court; of 
compétent jurisdlction, and sliall hâve served three years on board of a 
merchant vessel of the United States subséquent to the déclaration, may be 
adndtted to eitlzenshlp, etc. ; for tlie word "seaman," as defined by lexl- 
ci>graphersj, is one wnose occupation is to asslst in the management of 
Bblps at sea, and includes botli otlicers and common mariners, and 
tlie statute, for the benefit of the United States, should not be con- 
strued as Incliidlng only common sallors, and excluding those who may 
hâve rlseu to the top of their profession. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Seaman.] 

In the matter of the pétition of Varian Cuthbert Scott, a citizen of 
the British West Indies, to be granted naturahzation. Petitioner ad- 
mitted to citizenship. 

ERVIN, District Judge. In this case, the proof showed that the 
applicant is a master mariner, and thp question is raised whether a 
master is such a seaman as is contemplated by section 2174, which 
reads as follows: 

"Every seaman, being a foreigner, who déclares his intendon of becomlng 
a citizen of the United States in any comi)etent court, and .shall hâve 
served three years on boa)'d of a nierchant vessel of the United States sub- 
séquent to the date of such déclaration, may, on his application to any compétent 
court, and the production of liis certlficate of discharge and good conduct dur- 
ing that timc, togetber with the certlficate of his déclaration of intention to 
become a citizen, be admltted a citizen of the United States; and every sea- 
man, being a foreigner, shall, after his déclaration of Intention to become a 
citizen of the United States, and after he shall bave served such three years, 
be deemed a citizen of tlie United States for the purpose of manning and serv- 
ing on board any inerchant ve.^sel of the United States, anythlng to the con- 
trary In any act of Congress notwlthstandlng; but such seaman shall, for ail 
purposes of protection as an American citizen, bo deemed such, after the filing 
of his déclaration of intention to becouie such citizen." R. S. 1878, p. 380, 1 
Comp. Stat. 1901, p. i;i34 (Comp. St. 191G, § 4357). 

"Seaman" is defined by Webster as: 

"One wliose occupation Is to asslst in the management of shlps at sea; 
a mariner^ a sallor ; applled both to offlcers and common mariners." 

It is common knowledge that a man must be a seaman before he 
can be a ni-aster. It is manifest that the word "seaman" might be used 
in différent enactments in différent sensés, and the intended sensé 
might appear from the context. If there is nothing in the context to 

^=3For othet cases see same toplc & KEY-NUMBER in ail Key-Numbereâ Digests & Indexes 
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show the sensé in which the word is used, then it seems to me that it 
should be given the broadest meaning, so as to include a master, as 
well as a common seaman before the mast. 

Certainly an enabhng act, such as this, should not receive such a 
narrow construction as to deprive one who cornes within its ternis of 
any rights thereby given, merely because he happened to be a high- 
class man instead of a low-class one. The fact that a man has made 
the most of his opportunities, and has risen to the head of his profes- 
sion, should not bar him from receiving the benefits conferred on his 
profession. Nor, again, looking at the act from the angle of the bene- 
fit to this country from the people who are admitted as citizens, we 
should not admit the lower classes of a profession, and deny admission 
to the heads of the profession, as it is manifest that, the higher the 
class and more skillful the applicant, the more valuable citizen he 
would make. 

I hâve found no case in which the identical question now raised 
has been considered, but there are certain cases that are very persua- 
sive by analogy as to the construction to be given this act. Judge 
Story, in United States v. Winn, 28 Fed. Cas. No. 16,740, where the 
question was the construction of Act Cong. March 3, 1835, c. 40, § 3, 
4 Stat. 776, providing that, "if any master or other officer, etc., shall 
from malice, hatred, or re venge, and without justifiable cause, beat, 
wound or imprison any one or more of the crew." etc., he shall be pun- 
ishèd by fine, etc., in construing that statute, says: 

"Now, I do not think aiiything material in the construction of this statute 
can turn upon the riile, so ably and strenuously expounded at the bar, that 
pénal statutes are to be construed strictly. I agrée to that rule in its true and 
sober sensé; and that is that pénal statutes are not to be enlarged by im- 
plication, or extended to cases not obviously within their words and purport. 
But wliere the words are gênerai, and inchide several classes of persons, I know 
of no authority which would Justify the court in restricting them to one class, 
or in glving them the narrowest interprétation, where the mischief to be re- 
dressed by the statute is equally applicable to ail of tliem. And where a word 
is used in a statute, which has various known significations, I know of no 
rule that requlres the court to adopt one in préférence to another, simply 
because it is more restrained, if the objects of the statute equally apply to the 
largest and broadest sonse of the word. In short, it appears to me that the 
proper course in ail tliese cases Is to search out and follow the true intent of 
the Législature, and to adopt that sensé of the words which harmonizes best 
with the context, and promûtes in the fullest manner the apparent policy 
and objects of the Législature." 

Th'is was a criminal case. In the case of Hubbard v. Hubbard, 8 N. 
Y. 196, the question before the court was the probate of a nuncupative 
will, and Mason, J., speaking for the court, says: 

"It is ijrovided in this state by statute that no nuncupative or^nwritten 
will, bequeathing Personal estate, shall be valid, uuless made by a soldier 
while in aetual service, or by a mariner while at sea. 2 R. S. p. 60, § 22. As 
to the wills of soldlers in aetual service, and mariners at sea, they are left 
entirely untrammeled by oiu- statutes, and are governed by the principles of 
the common law. ïhe exception in our statute of wills in favor of soldlers 
and mariners \yas taken from St. 29 Car. II, c. 3, and is precisely the same, 
and the same exception is retained In England by tlielr new statute of wills. 
1 Vict. c. 26, § 11. The testator was a mariner within the meaning of this 
statute. ïhe courts hâve given a very libéral construction to this exception 



GILLIN. V. BOARD OF PUBLIC EDUCATION 649 

In behalf of mariners, and hâve held it to include the whole service, applying 
equally to superior oificers up to the commander in ehief as to common sea- 
men." 

In the case of Bayley v. Merritt, 2 Pick. (Mass.) 597, it was shown 
that Bayley was the master of a schooner belonging to a citizen of the 
United States, and that for 41^ months he had, in that vessel, with a 
sufficient crew, been engaged in catching mackerel, and the question 
was whether or not this was a sufficient excuse for having failed to 
attend muster. The court, speaking through Parker, C. J., says : 

"We are of opinion tliat the petitioner, at the time when he vs'as warned to 
do the militia duty in question, was a 'mariner actually employed in the 
sea service of a citizen of the United States,' and therefore exempt froni 
militia duty. There is no substantial différence between tliis case and that 
of Commonwealth v. Douglas [17 Mass. 49]. The respondent in that case and 
the petitioner hère were both tishermen in lieensed vessels, and they usnally, 
after getting a fare, came into harbor and pre])ai'ed for another voyage. In one 
case codflsh, and in the other mackerel, was the object. Tliis surely consti- 
tutes no différence. The rcal question is whether the employment at sea is so 
constant as to be incompatible with the performance of militia duty on shore ; 
and this clearly is the case with respect to the mackerel flshery in the sea- 
son of it. That there was no shipping paper, we think, ean make no différence 
in the character of the employment; that was only one circumstance, among 
others enumerated in the case of Commonwealth v. Douglas, to prove that 
the respondent was a mariner. But a vessel may go on a foreign voyage with- 
out a shipping paper, and so she may a fishing voyage, risking the incon- 
venience of being withont one." 

I therefore find that the petitioner was such a seaman as was con- 
templated by the section, and a decree will be entered admitting him to 
citizenship. 



GILLIN v. BOARD OF PUBLIC EDUCATION OF CITY OF 
PHILADELl'HIA et al. 

(District Court, Il D. Pennsylvaula. May 9, 1918.) 

No. 1709. 

Courts <g=>282(,'{) — Feoeral Jueisdjctiox — Due Process of Law. 

A citizen of l'emisylvania refiisod to hâve his cliildren of school âge 
vaccinated, whereupon they were denied admission to school. After 
every opportiinity to présent his défense, he was convlcted of violatiug the 
school law reciuiring parents to send their children to school. Held that, 
as Const. Aniend. 14, proliiblting states from depriving citizens of life, 
liberty, or x)ropei-ty withont due i)rocess of law does not guarautee a 
citizen, v.'ho is allowed to présent his défense, agninst errors of judleiai 
judgment, proceedings for a subséquent violation of the school law can- 
not he enjoined by a fédéral court, on the theory that the state décisions 
were erroneous, and thus denied the citizen due process of law. 

In Equity. Bill by William J. Gillin against the Board of Public 
Education of the City of Philadelphia and others. Sur motion to dis- 
miss bill. Bill dismissed. 

• ' ' ' — ' . , , __ ^ — .^ 

€=3For other cases see same topic & KEY-NUMBEU in ail Key-Numbered Dlgests & Indexes 
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C. Oscar Beasley, of Philadelphia, Pa., for plaintiff. 
Ernest I^owengrund, Asst. City Sol., and John P. Connelly, City 
Sol., both of Philadelphia, Pa., for défendants. 

DICKINSON, District Judge. This motion is the équivalent of a 
demurrer. The facts are not in dispute, and it is the view of the capa- 
ble counsel who represent the respective parties that ail questions 
which would arise upon final hearing are now presented. It is because 
of this the wish of ail that the case be disposed of on this motion. 
The case had its beginnings in the school lavvs of the state of Penn- 
sylvania. We hâve not examined into thèse laws, nor the rulings of 
the State courts in construing them, because in the first-impressions 
view taken of the merits of the bill sùch examination was not neces- 
sary. To this view we adhère. 

We accept the very clear analysis made by counsel for the plaintifï 
of the légal predicament in which bis client is placed. Counsel is wide- 
ly known to bave given much thought to this législation and to be fa- 
miliar with its subject-matter in ail its features, and the argument ad- 
dressed to us was earnest and exhaustive of ail which was worth be- 
ing urged in argument. Because of this we bave given more space 
to its discussion than we otherwise would. The gênerai situation is 
thus presented: 

Part of the législation in question lias for its object the requirement 
of a school éducation. Résistance to its commands invites the impo- 
sition of a penalty. Another part of such législation bas for its motive 
the préservation of the public health by the requirement of vaccination, 
thus preventing the spread of infections diseases. This latter provi- 
sion has no pénal sanction. The provision, however, is that unvacci- 
nated pupils may be denied admission to the public schools. The 
predicament is thus presented : A parent (the plaintifï) refuses to 
send bis children to a school. Pie thereby incurs a penalty. He refus- 
es to subject them to vaccination. He thereby incurs no penalty. The 
same parent (the plaintiff), sends his children to school. They are un- 
vaccinated, and admission is denied them. The parent, not having 
sent them to a school, is then subjected to the penalty. The plaintiff 
complains of this as the imposition of a penalty for his refusai to com- 
ply with the vaccination requirement, which carries no penalty. 

It is to be first observed that ail the law which is involved (at least 
primarily) is state law. The person to whom the law may be held to 
apply is a citizen of the state, the authority and meaning of the laws 
of which are involved. No fédéral question is raised, nor has a féd- 
éral court (in this présentation of the question) jurisdiction of the 
subject-matter. Jurisdiction is only asserted by virtue of the Four- 
teenth Amendment. The substantial purpose of this amendment (aside 
from its historical purpose) was to give constitutional récognition to 
the dual status of those "born or naturalized in the United States and 
subject to the jurisdiction thereof," as citizens of the United States 
and also citizens of the states in which they resided, and to protect 
them against any déniai of their légal rights as such citizens. When 
the question of right is limited to rights arising under state law, what 
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is the right which belongs to a citizen of the United States? Is it any- 
thing more than the right which is expressed in the phrase of being 
accorded the due process of the law ? 

Every litigant naturally feels that he is entitled to two very substan- 
tial rights, and indignantly resents the déniai of either. One is to hâve 
his cause determined in accordance with the mode provided by law 
for its décision. The other is to hâve it justly decided in the sensé of 
the décision being correct, or without error of judgment. The first is 
admittedly his right. In the légal or constitutional sensé is he entitled 
to more ? Presented in another way, does the Fourteenth Amendment 
protect him against errors of judicial judgment? Thèse questions di- 
rect the finger to what seems to us to be the real point of this case, and 
the real complaint of the plaintiff as viewed by this bill. 

Through his right to "due process of law," he has the right to havé 
the State tribunals pass upon his défense, and to hâve the case con- 
ducted through ail its appellate stages until it reaches the highest 
court of the state, and, if any fédéral, constitutional, or other question 
is involved, to carry it to the Suprême Court of the United States. 
There is no complaint of a déniai of this right. His real complaint is 
that he was charged with noncompliance with the requirements of the 
laws of the state, and the statutory penalty was imposed by a magis- 
trate. From this judgment he appealed to the proper court sitting for 
the county. That court affirmed the judgment. From this he appeal- 
ed to the Superior Court, with a like resuit. He then made his appeal 
to the Suprême Court of the state, and the resuit was, so far as the 
state tribunals might hâve relieved him, a final disappointment. 

Of what does he now complain? Not that he was denied "due 
process of law," or even that his défense was not fully and fairly heard 
and the cause impartially determined ; but his real complaint is that 
the questions of law should hâve been determined otherwise than as 
decided. He then again refused compliance with the state statutes, 
and, anticipating (as he is of course justified in doing) that the law of 
the case would be found to be as it was before found to be, he asks this 
court to stay the hands of the state .authorities. 

We hâve not followed the argument by which the state courts are 
asserted to be convicted of error in the rulings made. We are willihg 
to assume like rulings would again be njade. We base our refusai to 
interfère on the sufficient ground that the Fourteenth Amendment con- 
tains neither mandate nor authority for us to interfère, and it seems 
to us that the statement of the proposition as presented suggests its 
own supporting argument. There is no occasion to call in the support 
of the line of cases which hold that the construction given a state Con- 
stitution or statute by its own judicial tribunals is authoritative and 
controlling, where no fédéral question is involved. 

The bill of complaint is dismissed for want of equity, with costs to 
défendants. 
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OLIVER V. SEABOARD AIR UNE RY. 

(District Court, S. D. of Georgia. May 8, 19ia) 

No. 1044. 

1. Damages <g=»32 — Death 13=382 — Fédérai, Employées' Liabilitt Act — Pain 

AND StirrEBINQ. 

tJnder Employers' Llablllty Act April 22, 1908, c. 149, 35 Stat. 65 
(Comp. St. 1916, §§ 8657-8665), the damages sustained by an Injured em- 
ployé embrace pain and suffering, and in most Instances tlils item forms 
the basls of tlie ehlef part of hls recovery ; but in actions for wrongful 
death by the employé's personal représentative no recovery can be had for 
pain and suffering endured by the employé, the recovery being limited to 
the monetary loss of those entitled to share therein. 

2. Death ®=>39 — Eedeeal Employées' Liability Act — Acceual ov Action. 

Under Employers' Liability Act, § 1 (Comp. St. 1916, § 8657), declaring 
that every common carrier by rallroad, whlle engaging in Interstate 
commerce, shall be liable In damages to any person suffering an Injury 
while employed In such commerce, etc., or. In case of the death of such 
employé, to hls or her personal représentative, etc., a cause of action in 
favor of an employé's personal représentative for the benefit of those 
named does not accrue until the death of tlxe employé, at which time 
the two-year limitation prescribed by section 6, as amended by Act April 
5, 1910, e. 143, § 1, 36 Stat. 291 (Comp. St. 1916, § 8662), begins to run, for 
the damages recoverablp by the employé dlECer from those recoverable by 
the Personal représentative. 

At Law. Action by Edgar J. Oliver, administrator of Bud Hall, 
against the Seaboard Air lyine Railway. On demurrer to the pétition. 
Demurrer overruled. 

H. P. Cobb and Oliver & Oliver, ail of Savannah, Ga., for plain- 
tiff. 
Anderson, Cann, Cann & Walsh, of Savannah, Ga., for défendant. 

BEVERLY D. EVANS, District Judge. This is a suit by the ad- 
ministrator of a deceased employé against an interstate carrier for 
damages on account of the alleged wrongful death of the employé 
while in the service of the défendant. The pétition discloses that the 
deceased employé was injured on March 31, 1912, and died as a resuit 
of his injury on August 11, 1915. The pétition was filed April 17, 
1916. The défendant demurred on the ground that, as the suit was 
not begun within two years from the date of the injury to the em- 
ployé, the action is barred. 

[1, 2] By Act April 22, 1908, c. 149, § 6, as amended by Act April 
5, 1910, c. 143, § 1 (U. S. Comp. St. 1916, § 8662) : 

"No action shall be malntalned un^er this act [fédéral Employers' Liability 
Act] unless commenced wilhm two years from the day the cau.se of action 
accrued." 

The point for décision is the date from which the accrual of the 
action by the personal représentative is to be computed — whether from 
the date of the injury to the employé or from the date of tlie em- 
ployé's death. 

^isjFor other cases see same topic & KBY-NXJMBBR in ail Key-Numbered Dlgests & Indexe» 
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It is within the power of Congress to impose upon a wrongdoer any 
penalty suitable for the punishment of the wrong inflicted. Congress 
may authorize a recovery of the wrongdoer of both punitive and com- 
pensatory damages, or may apportion a recovery of the damages 
among différent persons having proper relation to the person injured. 
And this is exactly what Congress did in the Employers' LiabiUty Act 
(U. S. Comp. St. 1916, § 8657), when it declared an interstate car- 
rier — 

"shall be liable in damages to any person sufferlng Injury while he is employed 
by siicii carrifir in sucli commerce, or, In case of the death of sneh employé, to 
his or her i»ersonal représentative, for the benefit of the surviving widow or 
hnslinnd and children of such employé, and, if none, then of such employé'» 
parents, and, if none, then of the next of kin dépendent upon such employé, 
for such injury or death," etc. 

It seems plain to me that this remédiai statute was intended to give 
compensation in damages to the employé for injury to his person, and 
also compensation to the family of the employé where death results 
from the same injury. Nothing the person injured can say or do be- 
tween the date of the wrongful act and his death can afïect the cause 
of action given by the statute to his personal représentative for the 
benefit of his family. The act of Congress did not contemplate that 
the action created in case of the injured employé's death should arise 
only where death was instantaneous, or where the fatal injury was 
so severe that the injured employé was deprived of the power of con- 
scious voHtion. Mich. Cen. R. R. v. Vreeland, 227 U. S. 59, 33 Sup. 
Ct. 192, 57 L. Ed. 417, Ann. Cas. 1914C, 176. 

Furthermore, the damages sustained by an injured employé em- 
brace physical pain and suffering, and in most instances this item forms 
the basis of the chief part of his recovery; whereas, in cases of ac- 
tions for wrongful death by the employé's personal représentative, no 
recovery can be had for the pain and suiïering endured by the em- 
ployé because of his fatal injury. 

I am aware of the conflicting English décisions under Lord Camp- 
bell's Act, and that some of them hold that the cause of action is the 
defendant's négligence, and that, if the deceased had in his lifetime ac- 
cepted a sum of money in fuU satisfaction and discharge of his claim 
against the défendant, this wotild bar the right of the personal rep- 
résentative to recover for the homicide, on the theory that the death 
of the injured person did not create a fresh cause of action. The fal- 
lacy in this reasoning, as applied to the Employers' Liability Act, is 
the assumption that the act did not authorize two actions — one by 
the injured employé commenced in his lifetime, and the other by his 
Personal représentative, for the benefit of his family, after his death. 
See, in this connection, Kansas City Sou. Ry. Co. v. Eeslie, 112 Ark. 
305, 167 S. W. 83, Ann. Cas. 1915B, 834; Fogarty v. Northern Pac. 
Ry. Co., 85 Wash. 90, 147 Pac. 652, E- R. A. 1916C, 803. As remarked 
by Mr. Justice McReynolds in Garrett, Adm'r, v. L,. & N. R. R. Co., 
235 U. S. at page 312, 35 Sup. Ct. at page 33, 59 E. Ed. 242 : 

"It Is now definitely settled that the act declared two distinct and inde- 
pendent liabilities resting upon the oommon foundation of a wrongful injury: 
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(1) MaMlity to the injiired employa for whlch he alone ean recover; and 

(2) in case of death, liability to his Personal repreisentative 'for tlie benefit 
of the surviving widow or husbaucl and eliildren,' and, if none, then of the 
parents, whlch extends only to the pecuulary loss and damage resultlng to 
them by reason of the death." 

It would seem to follow that, as the liability to the plaintiff in this 
case did net arise until his intestate's death, the cause of action accrued 
at that time, and, as the suit is brought within two years of the em- 
ployé's death, it is not barred by the statute. 

I do not deem the other grounds of demurrer to be meritorious. 

Accordingly the demurrer is overruled. 



KAÏE V. EDDYSTONE AMMUNITION CORP. 
(District Court, E. D. Pennsylrania. May 2, 1918.) 

No. 4860. 

Sales ©=»418(9) — Beeach op Contbact — Purohase for Resale — Damages. 
Wliere the purchaser of a commodity bought to sell again, and had 
made a contract for resale at a profit, when the seller refused to make 
further delivery. In conséquence of whicli the purchaser abandoned the 
resale, the measure of his damages for breach of the contract, there being 
no other élément of damage, Is the différence between the amount he 
would hâve paid and the amount he would hâve received for the unde- 
livered goods. 

At Law. Action by W. Kaye, to use of Rees & Maloy, against the 
Eddystone Ammunition Corporation. On motion by plaintiff for new 
trial. Granted, subject to condition. 

John E. McDonough, of Chester, Pa., for plaintiff. 
A. B. Geary, of Chester, Pa., for défendant. 

DICKINSON, District Judge. The fact findings in this case were 
ail in f avor of the plaintiff. The propositions of law advanced by the 
plaintiff were ail affirmed, except that the practical application of the 
principle? cf law to the facts of the case resulted in the trial judge find- 
ing a différent measure of damage than that which the plaintiff asked 
to hâve applied. The case arose out of a contract made between the 
parties for the sale and delivery by the défendant to the plaintiff of 
3,000 bags of what are known as screw blocks. Thèse had been made 
for the défendant to be used in connection with shells made for the 
Russian government. They were of wood and had been soaked in par- 
affine. The blocks had been condemned, and because of this became 
with the défendant waste material. They had been put up in bags, 
and were sold to the plaintiff for 5 cents per bag, to be removed at once 
from the defendant's premises by the purchaser. In anticipation of 
their delivery the plaintiff sold them to a man by the name of Thorpe 
at an advance of 10 cents per bag. Thorpe took away some of the ma- 
terial, but, having encountered difficulties in securing the remainder of 
the bags, abandoned his purchase. Kaye then resold the undelivered 

<g=For other cases see same toplc & KET-NUMBEE in ail Key-Numbered Dlgests & Indexes 
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bags to ^-ees & Maloy, the use plaintififs. After a number of the bags 
had bc. taken away the défendant, as found by the jury, refused to 
permit further deliveries. The présent action was then brought for 
this breach of defendant's contract. The quantity involved was 1971 
bags undelivered. Rees & Maloy, the use plaintififs, were in the kin- 
dling wood business, and could hâve resold the blocks at an advance 
over the price paid for them. 

The case for the plaintifif was presented as one founded upon the 
contract of the défendant to deliver and the arbitrary withholding of 
the 1,971 bags, in conséquence of which the use plaintififs were entitled 
to recover as their damages the price which they could hâve secured 
for the blocks, which, according to their testimony in chief, was $5,- 
321.70, for which plaintifif asked for a verdict. The action being by 
Kaye, with whom the défendant had contracted, and being upon the 
contract, the amount which could be recovered was in conséquence lim- 
ited to such claim as Kaye could assert. The price at which plaintifif 
had sold the blocks to Rees & Maloy the trial judge understood to 
hâve been 15 cents per bag. Plaintifif asked the court to charge that 
as a gênerai rule the measure of damages for goods contracted to be 
sold and undelivered was the difiference in price at which the pur- 
chaser could supply himself in the market with other goods to take the 
place of what he had bought and the contract price at which he had 
bought them. The court so charged the jury, but added that when the 
purchaser had bought to sell again, and had sold what he had bought, 
when he received the difiference l)etween the price at which sold and the 
price at which he bought, his loss had been fuUy covered, and he was 
entitled to no more. Assuming the price at which he had sold to not 
hâve been in controversy, and to hâve been at an advance of 10 cents 
per bag, the court limited the sum which plaintifif was entitled to re- 
cover to 10 cents per bag. 

We are still of the opinion that this instruction was in principle cor- 
rect. The gênerai subject is well discussed, and the accepted doctrine 
clearly stated, in Benjamin on Sales. There are often features which 
are not hère présent, and ail others may be eliminated. The right of 
the purchaser holding an executory contract to resell in anticipation 
of the contract becoming executed is recognized. If he buys in order 
to resell, his rights are afifected by the knowledge which his vendor has 
of the motive and purpose of his purchase. The présent case belongs 
to that class, in which the original vendor is charged with the knowl- 
edge of a gênerai purpose to resell, but without any knowledge of a 
particular contract to resell. In such a case, the original purchaser 
may do either of two things. On notice of default of his vendor, he 
may go into the market to purchase that which the vendor has failed 
to deliver, and, if there is no market supply, may secure the best sub- 
stitute obtainable, recovering as his damages the difiference between 
the market price and the contract price. • He may abandon the subsale 
and recover for his loss of profits, with or without additional damage 
resulting from his contract of resale, according to the circumstances. 

In this case there was no évidence of any loss or damage sustained 
by Kaye, other than his loss of profits; sa that this feature may be 
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eliminated. We hâve, in conséquence, the simple case of a man who 
buys to resell, and who has contracted to resell at a profit, who elects 
to abandon such resale, resulting in the loss to hini of the profits on 
such resale, and sustaining no other damage. In such case, the limit 
of the measure of his damage is the profit which he has lest. It is 
true that, considered as an académie question, the original vendee 
might hâve sold at the market price, and his right to sell at less than 
the market price, or even to give away that which he had bought, 
would not inure to the benefit of his defaulting vendor. y\s a practi- 
cal question, however, the différence between the price at which he 
had contracted to sell and the price at which he had bought does meas- 
ure his damage, and the fact that he ''^d contracted to sell at a price is 
not only évidence that this was the aiarket price, but he has thereby 
fixed a limit to any possible practical damage or loss which he could 
sustain, and he is bound by the limit which he has thus voluntarily 
fixed. 

Recurring to the point which the court affirmed, at plaintiff's request, 
a purchaser, in case of the vendor's refusai to deliver, would hâve the 
right to go into the market to supply himself at the market price ; but, 
if he made a purchase at a more favorable rate, this would fix cind 
make definite his damages, and the market price would then become 
unimportant. It would seem that the same principle would hold good 
in case of a resale, and that the price at which he resold would (there 
being no other élément of damage) in like manner fix and make definite 
the amount of damage which he had sustained through the default of 
the first vendor. 

It has developed, however, that the court was in error in assuming 
the second sale to hâve been at the price of 15 cents. It was in point 
of fact 20 cents. If the attention of the trial judge had been called to 
this error, the correction would, of course, hâve been made, and ordi- 
narily a plaintiff would not thereafter be permitted to complain of an 
inadvertent statement, which he might hâve had corrected by a com- 
plaint made promptly. 

It further appears, however, as a reason for plaintifl^ not having the 
correction made at the trial, that counsel supposed the court to hâve 
based its ruiing upon the first resale. As that was at 15 cents, in this 
there was no correction to be suggested by counsel, and they are there- 
by excused from any charge of default in not having made the sugges- 
tion. In strict technical right, the plaintiff is entitled to a new trial, in 
order to hâve this error of the trial judge corrected. The same resuit, 
however, may be reached without the necessity of a retrial of the case 
by an alternative order. 

It is therefore ordered that, upon the défendant tendering within 10 
days to the plaintiff, or, if not accepted, paying into court, the sum of 
$104.65, in addition to the amount due upon the judgment, the rule for 
a new trial is discharged ; otherwise, it is made absolute. 
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iB re BETTMAN-JOHNSON CO. 

Pétition of GOLDMAN, SACHS &, CO. 

(Circuit Court o£ Appeals, Sixtli Circuit. May T, 1918.) 

No. 3090. 

1. Bankbuptcy <®=3l44— Pboperty ov I-^staits— Custody of State CotBT. 

Where iiotitioner, wliicli delivered iiroperty to tlie bsuiknipt under a 
trust receiiJt, dGiiianded the saine from tlie receiver appointed by tlie 
State court to tal«! i)ossession of tlie bankrupt's property, as well as the 
receiver in baiikruptey, petitioner's rights were not afîected by its con- 
sent to sale of the property by the receiver in hankniptcy. 

2. Bankbuptcy iS=3l40(.'})— Pbopekty of IOstate— Trust Keceipts— Effect. 

Trust receipts, whereby bankers, wlio advance fundts to enable mer- 
chants Qiid manufaeturers of limited means to aequire property, retam 
title to the property purchased, when founded in good faith, should be up- 
held agaiuRt gênerai creditors of thé niauufacturers, etc., unless eontrary 
to soine local rule. 

3. Sales <S=4,50— Conditionai, Sales— Recordixq. 

«en. Code Ohlo, § 8568, as to sales of personal property on condition, 
applies to a transaction where a bankor advauccd fundiVi to purchase per- 
•soiial property and delivered the samc; to a manufacturer, inider a trust 
receipt even thougli the amount was not to be rqiaid in installments. 

4. Ba>'kbuptct <©=59(2)— State Laws — Hi(iHT.s of Peopekty. 

Tlie rishts of a banker, wlio advaneed fimds to purcliase property and 
delivered' the same to a manufacturer under a trust receipt, are, on bank- 
ruptcy of the manufacturer, governed by the state laws. 

5. Sales <>=34C1 — Conditional Sales— Nature of Conïkact. 

Regtirdle.ss of the stipulations of a contract, or how uiuch the conditional 
character of a sale may be dteguised, the courts will inrjuire into the 
real nature of the transaction, so that the pnrcha.ser and his creditors 
may not be deprived of the beneflt of the provisions of Gen. Code Ohlo, S 
8508, wlth respect to conditional sales, 

6. Sales <g=>474(2) — Conditional Sales — Statiites. 

Gen. Code Ohlo, § 8570, providing for restitution of sunis paid, etc., in 
case a seller retakes property sold under a conditional sale contract, is 
not exclusive; hence a banker, having advaneed fuiids to purchase prop- 
erty and delivered the same to a manufacturer under a trust receipt that 
was not recorded as re(]uired by section S5GS, canuot. thoiigli no payment 
had been inade, retake the property a.s against the creditors of the 
manufacturer. 

7. SALES <S=4T0(15) — Conditional Sales — Iîemeuy op Yendor. 

In case of a conditional sale, a seller may recover a judgment at law 
on the unpald installments of the purchase price, and cause the goods or 
any proi)erty of the buyer to be sold under exécution, without resorting to 
the remedy of retaking the property, as provided by Gen. Code Ohio, § 
8570. 

8. Sales <®=>479(11) — Conditional Sales — Remédies of Seller. 

A seller under a conditional iîale contract, instead of followlng the 
remedy of retaking the property dealt wlth by Gen. Code Ohio, | 8570, 
may résume possession, perfect the buyer's tltle for the pui^jose of in- 
creasing hIs seeurity, resell the property on aceount of the buyer, and 
re<;over any amount still unpald. 

9. Sales tEï=479(17) — Conditional Sales — Remedy of Seller. 

Where property is sold under a conditional sah; contract, the seller, in 
addition to the right of retaking the property dealt wlth by Gen. Code 
Ohio, § 8570, uiay foreclose his equital>le lien. 

©=3For otMer cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 

250 V.—42 
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10. Sales (g:::=>472(l) — CoNniTioNAi. Sales — Kights or Buyek. 

(îen. Code Ohio, § 8570, relating to conditional sales changée! the earller 
rule, and gives a buyer, ^^•llo has paid part of the contraet price, an in- 
tei'est in the property, whlch inay be sold or mortgaged, and which the 
seller is bound to respect. 

11. Sales <S=174(2) — Conditional Sales — Validity. 

Contracta of conditional sales are good as between the parties, though 
not recorded ; but, unless Geti. Code Ohio, § S568, is complied with, the 
rights of the seller are inferira- to those of creditors, who Imve fastened 
111)011 the property by some spécifie lien. 

12. lÎECEivERS ©=»e7 — Property Vesting in Receiver — Title of Deiîtor. 

The appointment of a receiver, who took charge of the property of an 
Ohio manufacturer, including that A\hich liad been dellicered under a 
trust recelpt, which was neither verified nor filed as required by Gen. 
Code Ohio, § 8568, fastens the elainis of creditors upon it as effectuai! y as 
though the creditors had .seized the same under attachment or levy of 
exécution. 

13. Bankriîptct <Ë=3l40(3) — Trustées— Rtghts of. 

Under Bankruptcy Act July 1, 1S9S, § 47a (2), as amended by Act Juna 
25, laiO, § S, a trustée in banUruptcy ht\B the rights of an exécution 
créditer, and where the appointment of a receiver in the state court 
fastened the claiins of creditors upon pro))erty received by the bank- 
rupt under a trust receipt. the tnistee in bankruptcj' niay assert such 
claims against the one holding the trust receipt. 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio; Howard C. Hollister, 
Judge. 

In the rnatter of the bankruptcy of the Bettman- Johnson Company. 
Intervening pétition by Goldman, Sachs & Co., asserting priority by 
virtue of a trust receipt, under which the petitioner delivered property 
to the bankrupt. From an order of the District Court, affirming a 
décision of the référée denying the pétition, petitioners appeal. Af- 
fiirmed. 

Stricker & Johnson, of Cincinnati, Ohio, and Steinhardt & Gold- 
man, of New York City (Sidney G. Stricker, of Cincinnati, Ohio, of 
counsel), for appellants. 

B. L. Heidingsfeld, and Pogue, Hofifheimer, & Pogue, ail of Cin- 
cinnati, Ohio (Harrj- M. Hofïheimer, of Cincinnati, Ohio, of counsel), 
for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

SATER, District Judge. The plaintiflfs, Goldman, Sachs & Co., 
assert hy intervention the right, by virtue of the unverified and unfiled 
trust receipt held by them, to be paid the fuU purchase price of cher- 
ries imported from Italy by the défendant, the Bettman-Johnson 
Company, now bankrupt, for use in its manufacturing business. The 
référée, Charles T. Grève, in an exhaustive and learned opinion, de- 
nied their claimed right to priority of payment and ruled that, in 
view of the broad scope of the Ohio conditional sales act (section 8568, 
Ohio General Code), their position is that of a gênerai creditor only. 

<gz3li"or other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The case is hère on a challenge to the correctness of the judgment 
of the District Court affîrming the référée. 

The défendant, desiring cherries in brine for its manufacturing 
business, obtained, on April 24, 1913, from the plaintiffs a letter of 
crédit, by the terms of which the defendant's agent was authorized to 
draw on their correspondent bank at Naples, Italy, on account of 
the défendant, for any sum or sums net exceeding in ail 100,OCX) lire, 
for cherries to be shipped in bond to Cincinnati. The bill of lading 
was to be issued to the order of and forwarded to the plaintifïs along 
with the consular invoice, pure food certificate, and marine insur- 
ance to be efïected by the défendant. AH drafts, the remaining bills 
of lading, abstracts of invoices, and weigher's certificates were to 
be presented to the drawee. The plaintiffs obligated themselves to hon- 
or, when presented by the drawee, ail such bills, drawn in compliance 
with the terms of the letter of crédit. 

In considération of the issuance of such letter of crédit, the de- 
fendant accepted, at Cincinnati, Ohio, ail of its terms and condi- 
tions, and, to meet the bills that tnight be drawn thereunder and the 
plaintiffs' commission of three-fourths of 1 per cent., bound itself 
t<j fumish plaintiffs, prior to the maturity of such bills, satisfactory 
demand bills of exchange or to pay the équivalent in cash. It fur- 
ther gave a spécifie claim and lien on ail policies of Insurance, bills 
of lading, and goods purchased, as well as on the proceeds thereof, 
on account of which the plaintifïs or their correspondent bank became 
liable, with f ull power and authority to take possession and dispose of 
the same. In case the défendant should fail to provide for the pay- 
ment of any draft or drafts made under the letter of crédit, the bal- 
ance of the crédit unused should immediately become due and pay- 
able, and with ail unpaid drafts should thereafter, until paid, laeai 
interest at the rate of 6 per cent, per annum. AU securities deposit- 
ed by the défendant under the agreement were to be held and ap- 
plied by plaintiffs on any of the defendant's existing or future in- 
debtedness or liability. It was further agreed that neither the plain- 
tiffs nor their correspondent should be held responsible for delay, or 
déviation from instructions, or any loss due to any différence in the 
quality or character of the goods shipped from what was stipulated 
and expressed in the invoice, or bills of lading, or other instruments 
relating to the drafts, or for the correctness or genuineness of docu- 
ments representing shipments, or signatures thereto. 

In June, 1913, the défendant purchased in Italy through its agent, 
and shipped in bond to Cincinnati to the order of the plaintiffs, 373 
barrels of cherries in brine, in payment for which the agent gave a 
four-months draft on the Naples bank, which draft was by such bank 
duly accepted. The bills of lading were made to the order of the 
plaintiffs, to whom the cherries were shipped, and to whom one bill 
of lading, with a consular invoice and pure food certificate, were 
forwarded. The remaining bills of lading, with abstracts of invoices 
and weigher's certificates, were attached to the draft. Marine Insur- 
ance, with loss payable to the plaintiffs, was effected by the défendant. 
On or about June 20 the plaintiffs indorsed and surrendered to the 
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défendant the bill of lading covering the cherries, at which tîme 
the plaintiffs delivered and the défendant received them. As a part 
of the same transaction the défendant executed and delivered to plain- 
tiffs at Cincinnati a trust receipt, of which the f ollowing is a copy : 

Received from Goldman, Sachs & Oo. tlie goods and mercliatidlse, thelr 
property, specifled in the bill of lading per S. S. Veiiesia dated Naples, June 4, 
1913, which goods and merchandise are marked and numbered as follows: 

B. J. 0. 1/373. 

373 Barrais of Cherries in Brine 
— and In considération thereof I (vve) hereby agrée to hold sald goods and 
merchandise in ti^uist for them and as their property, with liberty to sell the 
same for thelr account or to manufacture and remannfacture the same wlth- 
out cost or expeuse to them and I (we) also agrée to keep said goods and 
merchandise aud the manufactured produet and proceeds thereof, whether 
iu the form of money or bills reeeivable, separate and capable of identification 
as their x>roperty, and to hand the proceeds to them to apply against the 
acceptance of Banca Commerciale Italiana, Naples, on my (our; account under 
the terms of letter of crédit No. 31.'i0, isisued for my (our) account and for 
the payment of any other indebtedness of mine (ours) to Goldman, Sachs & 
Co. or to Banca Commerciale Italiana, Naples. 

Goldman, Sachs & Co. may at any time cancel this trust and résume posses- 
sion of said goods and merchandise, or the mianufactured produet or of the 
proceeds of such of the same as, niay hâve been sold, wherever the said goods 
or merchandfee or said proceeds may then be found, and in the event of 
any suspension, proceedings in bankruptcj', failure or assignment, for benefit 
of creditors on my (our) part, or of the nonfulflUment of any obligation or of 
the nonpaymeut at maturity of any acceptance made by me (us) under said 
crédit or under any other crédit issued by Goldman, Sachs & Oo. or Banca 
Commerciale Italiana, Naples, on my (our) account, or of any indebtedness on 
my (our) iiart to either of them, ail obligations, aceeptances and liabilities 
whatsoever ishall thereupon (with or wlthout notice) at once, at their option, 
mature and become due and payable. 

I (we) agrée, at my (our) expense, to keep the said goods and merchandise 
and the manufactured produet thereof, while In my (our) possession, fully in- 
sured against loss by flre, to make the loss, if any, payable to (Joldman, Sachs 
& Co. and to hand the policies of Insurance to them ; and the Insurance money 
received for any loss shall be subjected to the trust hereiu contained in the 
same maniier as the goods and merchandise themselves. 

Cincinnati, June 20th, 19i3. 

[Signed] The Bettman-Johnson Co., 

A. Seasongood, Vlce-Pres. 

The plaintiffs did not verify and file the trust receipt, or other in- 
strument relating to the transaction, in the office of the recorder of 
the county in which Cincinnati is situated and in which the défendant 
had its résidence and principal place of business. The cherries, after 
their arrivai at Cincinnati and until after the commencement of the 
bankruptcy proceedings against the défendant, remained in its posses- 
sion or that of the receiver appointed for it by the state court on July 
17, 1913. The receiver refused a demand made on him by the plain- 
tiffs for the surrender of the cherries. On August 16 a pétition in 
bankruptcy was filed against the défendant. The présent trustée was 
named as receiver and took possession of ail the bankrupt's property. 
The plaintiffs thereupon demanded of such receiver the cherries still 
remaining in their original packages, the manufactured produet of 
such as had been prepared for marketing, and the proceeds of such, 
if any, as had been sold. Refusai of the demand followed, and the 
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processing and sale of the cherries, which had proceeded under both 
receivers, contintied. At the time the receiver appointed by the state 
court took possession, practically ail of the cherries were capable of 
identification, either as originally received or as a partially manu- 
factured product. The situation in this respect had not materially 
changed when the proceedings in bankruptcy were commenced. The 
plaintiffs made a third demand, similar to that last mentioned, and 
further requested that, pending the delivery of the goods, the re- 
ceiver keep them and the manufactured product and the proceeds 
thereof separate from other goods and capable of identification and 
deliver to them the proceeds to apply against the acceptance by the 
Naples bank drawn by the défendant against the biU of lading cov- 
ering the cherries, which draft represented, in so far as the record 
indicates, plaintiflfs' only advancement for défendant and its entire 
indebtedness to them, and was paid by them, in pursuance of their 
guaranty, on September 23. An agreement was thereupon made be- 
tween the receiver and the plaintiffs whereby $7,000 were set apart to 
cover the cost of the cherries ($6,343.60), witn interest and costs, which 
fund was to be applied in satisfaction of plaintiffs' claim in full, 
should it ultimately be determined tliat they were thus entitled, and 
was derived from the sale of the gênerai mass of cherries with which 
the contents of the 373 barrels were commingled by the receivers after 
the respective demands upon them by the plaintiffs had heen made, 
but which mass of cherries was largely, if not entirely, made up of 
those taken from such barrels. In reliance on such agreement, the 
plaintiffs took no further action to enforce the surrender and de- 
livery of the goods. Their manufacture and sale went forward, and 
the proceeds arising therefrom hâve at ail times exceeded the amount 
of the plaintiffs' claim, with interest and costs. 

[1] In view of the proper demand made by the plaintiffs on the 
receiver appointed by the state court for the possession of the cher- 
ries, and the two subséquent appropriate demands on the receiver 
in bankruptcy, the plaintiffs' rights, if they were entitled to recover 
the cherries in specie, were not prejudiced by their treatment requisite 
to their marketing, or by the subséquent sale of them when processed, 
or by the intermingling of them with others by the receivers. Such 
rights must be regarded as fixed as of the date of the appointment of 
the receiver by the state court, and to be the same as if the cherries 
were susceptible of delivery in the original barrels in which they 
were first received by the défendant. Smith v. Township of Au Grès, 
150 Fed. 257, 80 C. C. A. 145, 9 L. R. A. (N. S.) 876; Smith v. Mott- 
ley, 150 Fed. 266, 80 C. C. A. 154; Erie R. Co. v. Dial, 140 Fed. 
689, 72 C. C. A. 183; Board of Com'rs v. Strawn, 157 Fed. 49 84 C. 
C. A. 553, 15 I.. R. A. (N. S.) 1100; Brennan v. Tiliinghast, 201 
Fed. 609, 120 C. C. A. 37— ail of which cases were decided by this 
court. See, also. In re E. Reboulin Fils & Co. (D. C.) 165 Fed. 245. 

I 2 ] Trust receipts vary in f orm, but the one hère involved is typi- 
cal. ^ Their use, by making available to merchants and manufacturers 
of lipited means the crédit of banking capital, is well calculated to 
facilitate and enlarge the business of foreign importation. Much dif- 
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ficulty would be encoimtered in carrying on our foreign commerce, 
were not bankers thus able to lend to importers the aid of capital, 
crédit, business facilities, and foreign agencies. Contracts of the 
nature of that in question are entitled to, and hâve received from the 
courts, a support as libéral as the statutes will permit. When founded 
upon and conducted in good faith, they are entirely legitiniate, and 
are to be upheld as against gênerai creditors unless there be some ma- 
terial noncompliance with the local law. In re Cattus, 183 Fed. 72>if, 
735, 106 C. C. A. 171 (C. C. A. 2); In re Richheimer, 221 Fed 16, 
22, 23, 136 C. C. A. 542 (C. C. A. 7). 

[3-5] The solution of the problem before us requires (1) the dé- 
termination of the character of the transaction embodied in the let- 
ter of crédit, the terms of its acceptance and the trust receipt, and 
(2) the applicability, if any, of the Ohio law thereto. The position of 
the plaintilïs is that such transaction is devoid of ail the éléments of 
a pledge, mortgage, or conditional sale ; that it made the cherries and 
their proceeds their property, subject only to an implied équitable 
obligation on their part to transfer the title and possession to the 
défendant upon payment of the draft issued under the letter of créd- 
it and of any other indebtedness owing to them by the défendant ; and 
that it constituted a bailment, pure and simple, with liberty on the part 
of the défendant to sell the cherries for defendant's account or to 
process and sell the same without expense to them, subject to the 
requirement, however, that the proceeds be first applied to the satis- 
faction of the defendant's debt. A right superior to that of the gên- 
erai creditors is therefore claimed. The trustée in bankruptcy as- 
serts that the transaction was either a conditional sale, or so much 
in the nature of a conditional sale as to fall within the provisions of 
the Ohio statute, which requires the vendor, in order to maintain a 
prior right over creditors to the property sold, to verify the contract 
of sale and file it with the county recorder of the county in which 
the vendee résides, if a résident of the state, and that, having failed 
thus to verify and file the contract of sale, the réservation of title in 
the plaintiff^s is void as to lien creditors, and consequently void as to 
the trustée in bankruptcy, by virtue of the amendment of Act July 
1, 1898, c. 541, § 47a (2), 30 Stat. 557, by Act June 25, 1910, c. 412, 
§ 8, 36 Stat. 840 (Comp. St. 1916, § 9631), which provides that the 
trustée, "as to ail property in the custody or coming into the custody 
of the bankruptcy court, shall be deemed vested with ail the rights, 
remédies, and powers of a créditer holding a lien by légal or équitable 
Drnceedings thereon." 

Whatever the extent and character of plaintiffs' title to and own- 
ership of the cherries may hâve been, it is clear that it was not their 
purpose to engage in the business of importing and selling cherries, 
either before or after they were prepared for market. Unlike the 
ordinary buyer, they did not in person or through any agent of theirs 
participate in the sélection of the goods, or in fixing the purchase price, 
or assume any risk as to their shipment or inferiority (if any) in 
quality or character, or any expense incurred for marine or subsé- 
quent Insurance, or in transporting, caring for, processing, and selling 
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them. They did not prescribe their selling price or manner of sale, 
and were not to receive any part of the profits or bear any part of 
the loss resulting f rom their disposition. They advanced the purchase 
price at defendant's instance to the original vendor, on the condition 
that the title should pass directly to and remain in them as security 
for their protection until such fixed price and their stipulated com- 
mission should be paid ; their advance being made "upon the security 
afforded by title to the goods until this liability had been discharged." 
Century Throwing Co. v. Muller, 197 Fed. 252, 258, 116 C. C. A. 614 
(C. C. A. 3); In re Richheimer, 221 Ped. 16, 22, 136 C. C. A. 542 
(C. C. A. 7). Their rétention of title and ownership was not, how- 
ever, to interfère with the defendant's processing and disposing of 
the goods in the regular channels of trade. They reserved the right 
at any time, for their better protection, to résume possession of the 
goods in their original or changed form and of the proceeds arising 
from their sale, but the défendant did not hâve the right to retum 
the goods or any portion of them. The défendant was at liberty to 
meet its financial obligation to plaintiffs at any time, and, whenever it 
did so, the title to the goods was to pass absolutely to it. This, it is 
true, is not expressed in the contract ; but it necessarily follows that 
when the défendant satisfied its indebtedness to the plaintiffs, they 
retained no vestige of claim to the goods or any part of them, in what- 
ever form existing. 

The courts hâve not agreed in their characterization of the title 
vested in the holder of a trust receipt, but it is quite generally recog- 
nized as a spécial form of "security title and no more," demanded by 
the exigencies of importation transactions. Charavay v. York Silk 
Co. (C. C.) 170 Fed. 819, 824; In re Dunlap Carpet Co. (D. C.) 206 
Fed. 726, 731 ; In re Richheimer, 221 Fed. 22, 136 C. C. A. 542 (C. 
C. A. 7). The définitions given hâve taken color from the particular 
facts of the cases considered and the state of the local law. We do 
not deem it necessary to analyze and distinguish the reported cases, or 
attempt a précise définition of the banker's title acquired in such trans- 
actions, for the reason that, in view of the contractual relations of 
the parties, if the transaction under considération does not disclose 
ail of the éléments of a conditional sale, it is at least so far in the 
nature of a conditional sale as to fall within the terms of the Ohio 
statute. Nor need we concern ourselves about the less comprehensive 
conditional sales acts of other states to which our attention has been 
directed, and with référence to which similar transactions hâve been 
considered. The acceptance of the terms and conditions of the let- 
ter of crédit, the exécution and delivery of the trust receipt to the 
plaintiiïs, and the delivery of the goods to the défendant ail occurred 
in Ohio. The title to them did not pass upon their delivery. They 
were received in that state for processing, and to remain there until 
sold in the regular course of business. They were found there when 
the state receiver was appointed and when bankruptcy proceedings 
intervened. The transaction is therefore governed by the applicable 
law o£ that state. Potter Mfg. Co. v. Arthur, 220 Fed. 843, 136 C. 
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C. A. 589, Ann. Cas. 1916A, 1268 (C. C. A. 6); Bryant v. Swofford 
Bros., 214 U. S. 279, 290, 291, 29 Sup. Ct. 614, 53 L. Ed. 997. 

The pertinent statutory provisions are embraced in section 8568 of 
Ihe General Code, which is as follows : 

"Wheu Personal property is sold to a person to be pald for in whole or In 
part in installments, or is leased, rented, hiretl or delivered to aiiother on 
t'Oiulitlon tliat it wlll belong to the person purchasing, leasing, renting, Mring, 
or receimng it, when tlie amount pald is a certain sum, or tlie value of the 
property, tlie title to it to reinain in the vendor, lessor, renter, hirer or delivernr 
thereof, until (such sum or the value of the property or any part thereof lias 
been pald, sueh condition, in regard to the title so remalntng until payinent, 
shall be void as to ail subséquent purcliasers and mortgages [mortgagees] in 
good faith, and creditors unless the conditions are evideuced by writlng, signed 
by tlie purchaser, lessee, renter, hirer or recciver thereof, and also a state- 
ment thereon, under oath, niade by the person so selling, leasing, or dellverliig 
the propei'ty, his agent or attoruey, of the amount of the clalm, or a true copy 
thereof, with an aflidavit that It is a copy, be deposited vs^ith the county record- 
er of the county where the person signing the instrument résides at the time of 
its exécution, if a résident of the state, and if iiot sucli résident, then with 
the county recorder of the county in wtiich tlie property is situated at the 
time of the exécution of the instrument." 

We hâve italicized the controlling words. This is the initial case 
of its kind under the local statute, and yet we are not without helpf ul 
adjudications. In a trust receipt transaction the banker acquires the 
title for a particular customer — the importer — by advancing the pur- 
chase price for him to the foreign vendor without expectation of re- 
ward other than an almost nominal commission for the services ren- 
dered. The vendor in the ordinary conditional sales contract is other 
than a banker and has by the expenditure of his funds acquired the 
ownership of the article sold without référence to any particular pur- 
chaser and contemplâtes an actual profit to himself in its disposai. 
With the exception noted, the heretofore mentioned éléments of the 
transaction under review are présent in many sales permissible and 
actually conducted under the statute. Whatever the stipulations in 
the contract may be and however much the conditional character of 
the sale may be disguised, the court will inquire into the real nature 
of the transaction, that the purchaser may not be deprived of the 
benefit of the statutory provisions (Speyer & Co. v. Baker, 59 Ohio 
St. 25, 51 N. E. 442; Arbuckle v. Kirkpatrick, 98 Tenu. 221, 39 S. W. 
3, 36 I,. R. A. 285, 60 Am. St. Rep. 854), and, it may be added, that 
innocent purchasers and creditors who hâve fastened upon the prop- 
erty may be protected against the vendor's secret lien. The title, 
whether it be that of the banker or of the vendor acting strictly with- 
in the terms of the statute, is a "security title." In Register Co. v. Cer- 
vone, 76 Ohio St. 12, 24, 80 N. E. 1033, 1035, which arose under the 
act in question, the doctrine was approved that : 

"The réservation of the title is but as security for the purchase price, and 
if the property is recovered 1^' the seller, he must deal with it as security, 
and with référence to the équitable rlghts of the purchaser." 

And this court, in interpreting the same act, held in Re National 
Cash Register Co., 174 Eed. 579, 581, 98 C. C. A. 425, 427: 
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"In equity the reserved title of the vendor is regarded as in the nature 
of a seeurity for thé payuieut of the price." 

See, also, Simkins, Contracts and Sales, 939; Williston, Sales, § 
579; Ross-Mehan Co. v. Pascagoula Ice Co., 72 Miss. 608, 615, 18 
South. 364; Parks v. O'Connor, 70_Tex. 377, 8 S. W. 104. 

It was not within the contemplation of the plaintiffs and the de- 
fendant that the payment for the cherries should be made in install- 
ments; nor is it necessary under the statute, as claimed by the plain- 
tifïs, that the purchase price in transactions falling within its terms 
should be thus paid. ,The first clause of the section relates to sales 
of that character, but it is clear that under the succeeding clause there 
is no restriction on, or mention of, the manner in which payment may 
be made for personal property that "is leased, rented, hired or deliv- 
ered to another on condition that it will helong to the person purchas- 
ing, leasing, renting, hiring, or receiving it, when the amount paid is a 
certain sum or the value of the property." The plaintiffs delivered to 
the défendant and the défendant received from them the cherries on 
condition that they should belong to the défendant whenever a speci- 
fied sum — the purchase price to the foreign vendor and the plaintiffs' 
commission — was paid by the défendant. In Schlitt v. Store Fix- 
ture Co., 22 Ohio Cir. Ct. R. (N. S.) 168, 171, which correctly inter- 
prets the law, it was held that : 

"Under this statute, It is not necessary that payments for the property pur- 
chîiised shall be made in installuients. The statute ineludes not only sales 
made to be paid for in installnieuts, but ineludes ail contracts where the 
property sold is delivered to another on condition tliat the sanie shall belong 
to the person receiving sudi property whenever the amount paid shall be a 
certain sum, or shall be the value of such proiierty ; tlio title to tlie same 
to remain in the deliverer of siich property tuitil such sum shall hâve been 
paid. A carefui readinj; of the section clearly shows that property sold and 
delivered by oiie to anotlier, the title remainiriç in the deliverer until the re- 
celver shall hâve paid a tixed sum, or the value of the property, is within the 
terms of the statute." 

[6-9] Section 8570, Ohio General Code, provides that the vendor 
of Personal property such as was made the subject of the contract 
hère considered, shall not retake the same without tendering or re- 
funding to the purchaser, lessee, renier, or hirer thereof, or the party 
receiving it from the vendor, the money paid by the vendor (if it be 
in excess of 25 per cent, of the purchase price), after deducting there- 
from a reasonable compensation for the use of such property which 
in no case shall exceed 50 per cent, of the amount paid, unless the 
property bas been broken or actually damaged, in which event a rea- 
sonable compensation for such breaki^ge or damage shall also be al- 
lowed. The plaintiffs assert that the remedy accorded by such section 
is exclusive, and that the statute therefore cannot apply to the in- 
stant case for the reason that bankers, situated as they are, would be 
required to refund to the vendee a portion of the purchase price paid 
(if he has paid more than 25 per cent, of such price), which refund, 
if made, as well as any portion of the bankers' advancement which 
may not be realized by their sale of the goods, whether a refund be re- 
quired or not, would be cntirel}^ lost to them. The contention made 
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is faîlaciotis. The vendor is not remitted, in case of default in pay- 
ment by the vendee, solely to a retaking of the property and to a re- 
fund, on the condition specified, of a portion of the purchase priée. 
He may elect to recover a judgment at law on the unpaid installments 
of the purchase price and cause the goods and any other property of 
the vendee to be seized and sold in exécution. Aibright v. Meredith, 
58 Ohio St. 194, 50 -N. E. 719. See, also, Button v. Trader, 75 
Mich. 295, 42 N. W. 834; Whitnev v. Abbott, 191 Mass. 59, 77 N. 
E. 524; Smith v. Barber, 153 Ind. 322, 53 N. E. 1014. He may ré- 
sume possession of the property, not as bis o\yn, without forfeiting 
or claiming to forfeit the vendee's right to pay any unsatisfied por- 
tion of the price and thereby perfect such vendee's ownership, but 
merely to increase his (the vendor's) security and resell on account 
of the vendee. Williston, Sales § 579; Columbia Law Review, 1915, 
p. 434; Miller v. Steen, 30 Cal. 402, 89 Am. Dec. 124; Tufts v. 
D'Arcambal, 85 Mich. 185, 48 N._ W. 497, 12 L. R. A. 446, 24 Am. 
St. Rep. 79. If the proceeds of its sale he insufficient to satisfy the 
vendor's claim, he may in appropriate manner pursue the vendee for 
the residue. The vendor bas the further remedy of foreclosure of his 
équitable lien. This mode of procédure was suggested as possibly 
permissible in Aibright v. Meredith, 58 Ohio St. at page 201, 50 N. E. 
719, and was sustained by this court in Re National Cash Register Co., 
supra, in which the grounds on which rest the right to an équitable 
lien and to a foreclosure of the same are stated. On the existence of 
such a lien, note also Jones on Liens, § 41 ; 20 Harvard Law Review, 
371, note; Smith v. Barber, 153 Ind. at page 330, 53 N. E. 1014; Wal- 
ker v. Brown, 165 U. S. 654, 664, 665, 17 Sup. Ct. 453, 41 L. Ed. 865. 
If the remedy provided by section 8570 were exclusive, the plaintiffs 
would not be required to refund any part of the purchase price, for 
the reason no part of it bas been paid. 

[10-13] The rule had always prevailed in Ohio that, when chattels 
were sold and delivered to be paid for in installments, the title to re- 
main in the vendor until the purchase price was fully paid, the vendor, 
on the vendee's default, might retake the goods from him or any per- 
son having possession of them (Register Co. v. Cervone, 76 Ohio St. 
at page 20, 80 N. E. 1033), and thus the vendee, although but an in- 
significant portion of the purchase price reraained unpaid, lost both 
his money and the goods (Weil v. State, 46 Ohio St. 450, 454, 21 N. 
E. 643; Sanders v. Keber, 28 Ohio St. 630; Sage v. Sleutz, 23 Ohio 
St. 1 ; Call v. Seymour, 40 Ohio St. 670). One of the purposes of 
the enactment of the conditional sales act (82 O. L. p. 238, passed May 
4, 1885) was to ameliorate the hardship of the previously existing rule 
in favor of persons of limited means who are required to purchase on 
the installment plan. In Speyer & Co. v. Baker, 59 Ohio St. at page 25,, 
51 N. E. 444, in discussing this feature of the law, it was said: 

"Purchasers on this plan are usually persons of small means, and imable 
to pay except In installments; and sueh sales are, partly on that account, 
made at priées in excejss of those charged in other cases. Payment of part of 
the installments may amount to more than the actual worth of the property ; 
and, on account of the unconscionable advantage which thf vendor would 
otherwise hâve, by takiug the property and retaining the money paid, the 
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Législature deemed it proper to adopt the équitable i-ule of adjiistment pr&- 
scribed by tbe statute." 

See, also, Register Co. v. Cervone, "Ki Oliio St. at page 25, 80 
N. E. 1033, and Caldwell v. Singer Mfg. Co., 7 Ohio Cir. Ct. R. 460. 

Under the statute the vendee, hy making payment of part of the 
purchase price, acquires an interest in the property which he may 
sell or mortgage and which the vendor at his péril is bound to respect. 
Albright v. Meredith; Register Co. v. Cervone. In addition to af- 
fording measurable relief to purchasers on the installment plan, the 
Législature, for the protection of third persons, who may deal with the 
vendee, against the secret claim and lien of the vendor, brought ail 
conditional sales within the terms of the early established recording 
act by requiring them to be verified and filed in the appropriate re- 
corder's office. The recording act recognizes that the business of the 
country is largely transacted on the basis of crédit and that there 
should somewhere be found of record a disclosure of the state of title 
to real and chattel property and the extent of liens, if any, against 
the same. Its design is to prevent the practice of fraud upon subsé- 
quent purchasers and incumbrancers (Stansell v. Roberts, 13 Ohio, 
148, 152, 42 Am. Dec. 193), to protect creditors against secret liens 
on the property of their debtors (Boyer v. Knowlton Ce, 85 Ohio 
St. 104, 117, 97 N. E. 137, 38 L. R. A. [N. S.] 224), and "puts at 
rest ail the vexed questions as to procédure, and enables ail persons 
certainly to know whether the property of persons of whom they ex- 
tend crédit is incumbered or not, without being involved in vexed 
questions of prior equities and notice." Holliday v. Pranklin Bank, 
16 Ohio, 533, 539; Fosdick v. Barr, 3 Ohio St. 471, 474; Bloom v. 
Noggle, 4 Ohio St. 45, 54. The statutory provisions requiring the 
vérification and filing of chattel mortgages and conditional sales con- 
tracts are the same. Instruments of both classes are good as between 
the parties to them, whether there be a compliance with the statute 
in the respects named or not ; but, as against subséquent purchasers of 
property described in a chattel mortgage or a conditional sales con- 
tract and creditors who hâve fastened upon the property by some 
spécifie lien, neither of such instruments, if either unfiled or unveri- 
fied, is valid. Wilson v. Leslie, 20 Ohio, 161 ; York Mfg. Co. v. 
Cassell, 201 U. S. 344, 351, 26 Sup. Ct. 481, 50 E. Ed. 782; Boyer v. 
Howland, 11 Ohio Cir. Ct. R. (N. S.) 564; Boyer v. Knowlton Co., 
85 Ohio St. at page 113, 97 N. E. 137, 38 E- R. A. (N. S.) 224; Cass 
V. Rothman, 42 Ohio St. 380. 

Under the Ohio rule, as the trust receipt was neither verified nor 
filed in the recorder's office, the effect of the appointment of a re- 
ceiver by the state court and his seizure of the defendant's property 
was to fasten the claims of creditors upon it and to give that officer 
control over it for the benefit of creditors as efïectually as the cred- 
itors would hâve held it by attachment or levy. Cheney v. Maumee 
Cycle Co., 64 Ohio St. 205, 214, 215, 60 N. E. 207. The status of the 
trustée in bankruptcy under section 47a (2) of the Bankruptcy Act, as 
amended June 25, 1910, is not unlike that of the receiver appointed 
by the state court. He became and is vested, as to the cherries covered 
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by the trust receîpt, in whatever form existing, and as to theîr pro- 
ceeds, with ail the rights, remédies and powers of a créditer holding 
a lien by légal or équitable proceedings thereon. The plaintiffs hâve 
no priority over, but are entitled to share with, the defendant's gên- 
erai creditors. 

The judgment of the 'District Court is affirmed. 



NEW YORK TRUST 00 et al. v. CARPENTBR et al. 
(Circuit Court of Appeals, Sixth Circuit. May T, 1918.) 

No. 3112. 

1. Receivers ®=188 — Appeal. 

Where plans for the reorganization of an insolvent rallroad eompany 
In the liands of a recelver liad been perfected but the receiver had net 
been discharged and was still prosecuting claims on behalf of the Com- 
pany recovery on which would be assets in hls hands, he has sufllcient 
interest to appeal from the allowance of a claim against the eompany, 
as has a trustée for liolders of the company's notes whose deficiency judg- 
ment on mortgage bonds securiug the same was kept allve by the re- 
organization plans and had been assigned to the company's successor as 
one of Its assets. 

2. Corporations <©=>377(1) — Liability of Principal Corporation for Sub- 

SIDIARY — "AdJUNCT." 

Where the bondholders of an insolvent coal eompany wliieh was con- 
trolled by a rallroad eompany consented to a reorganization plan recog- 
nizing the separate existence of the tvvo companies but providing for de- 
livery to the railroad eompany of ail of the stock of the reorganized coal 
eompany, the bondholders cannot thereafter hold the railroad eompany 
llable for the debts of the coal eompany, the reorganization plan having 
proved unsuceessful, on the theory that, as the coal eompany had been 
judicially declared to be an "adjunct" of the railroad eompany, whlch 
term is deflned by lexicographers as something added to another, the 
railroad eompany was liable for its obligations, for courts of equity will 
disregard separate corporate existence only on the ground of agency or 
estoppel, or when injustice is done. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio; D. C. Westenhaver, 
Judge. 

Pétition by E. E. Carpenter and others against the Wheeling & 
Lake Erie Railroad Company, which was in the hands of a receiver. 
From a decree for petitioner, the New York Trust Company, as trus- 
tée of the Wheeling & Lake Erie Railroad Company, and W. M. Dun- 
can, as receiver thereof, appeal. Reversed. 

This is known as the "U'iilrd Carpenter Case." Wheeling & Lake Erie R. 
Oo. V. Carpenter, 218 Fed. 273, 134 C. C. A. 60, and Baker v. Central Trust Co. 
and Carpenter et al. v. Same, 235 Fed. 17, 148 C. C. A. 511, are respectlvely 
known as the "First Car])enter Case" and the "Second Carpenter Case." 

It will be useful to refer as briefly as may be to pertinent facts found In 
the lengthy reports of those cases, and sxich others as are found in the re- 
spective records of the two reported cases, as well as in the record of this 
case. 

ïhe Wheeling & Lake Erie Rallway Company, owning a large part of the 
stock of the Wheeling, Lake Erie & Plttsburgh Coal Company, controlled it 

^==>For other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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as a suhsidiary company and tliroush It liad earried on the business of mlning 
coal. y.oth properties were in tlie hands of tlie same recelver, the receiver of 
tlie Coal Company minlng tlie coal in the Coal Oompany's lands adjacent to 
the railroad which furnislied the ccaFs only outlet. The Railway Company, 
on reorganizatlon, beoame the Wheeling & Lake Erie Kailroad Company, 
hereinafter called "Wheeling." There were outstanding against the coal 
lands a niortgage made by the Coal Company, seeuring somethlng less than a 
million dollars in bonds ; and also re':eiver's certificates and othcr debts prier 
to the bonds finally fixed in amount at $200,000. Thèse were known as 
"prior lien obligations," of which Hanna & Co. afterwards became the 
owner. The bondholders of the Coal Company appoiuted a reorganizatlon 
committee wbo dealt with the Wheeling in the adoption of a plan devised and 
broiight about by It throvigh the committee. It was reorganized uuder the 
name of the Wheeling, Lake Erie & l'ittsburgh Coal Company (hereinafter 
called "Coal Company"). 

ïhe plan was embodied in a séries of agreements to be operative for a period 
of ton years; A contract between Hanna & Co.'s Mining Company with the 
Coal Company to pay to the Coal Company a royalty on a minimum of coal to 
be mined annually ; a contract (called contribution contract) between the 
AVheeling and a trustée of the Coal Company's bondholders to pay a certain 
number of cents to the trustée on every ton of coal mined by the Mining 
Company and transported by the Wheeling, less such number of tons as it 
might take for its own fuel purposes ; a contract between the Mining Com- 
pany and the Wheeling for its fuel coal ; the issue by the Coal Company of ail 
of its capital stock to the Wheeling and of $200,000 in prior lien obligations 
and 56.^4,500 of 4 per cent, bonds botli secured by a niortgage of the Coal 
Company, the prior lien obligations being given priority over the bonds. 

The royalties at the minimum and the Wheeling's contribution, if the plan 
had been earried out, would hâve produced durlng the ten years of its life, 
a sum sufficlent to hâve discharged tlie prior lien obligations, to hâve paid 
taxes and the interest on the bonds, and to hâve establlshed a sinking fund 
applicable to the pas'ment of the bonds on allotment. 

The considération for the delivery of ail the stock of the Coal Company to 
the Wheeling and the scaling of the bonds of the old Coal Company of 25 
per cent, of their face for bonds in tlie Coal Company was the benefits to the 
bondholders to be derived from the opération of the plan, which, it was be- 
lieved by them and by the Wheeling, would yield a sum not only sufflcient for 
the immédiate purposes of the plan, but, by reason of much greater produc- 
tion than the minimum, to produce a large sum applicable to the payment of 
the bonds after the prior lien obligations were discharged. 

For the flrst two years the plan operated reasonably well, although tho 
opérations of the Mining Company were hampered by the failure of the Wheel- 
ing to furnish cars sufflcient to haul away the coal which the Mining Company 
could produce. 

Afterwards the lack of equipment became acute. Tlie Mining Company 
refused to pay certain back royalties and the Wheeling discharged the Mining 
Company from that obligati(in, and, in the same agreement, reduced the mini- 
mum the Mining Company was to mine to an annual production far below 
what the necessities of the plan required. The W^abash Railroad Company had 
acquired control of the Wheeling and the properties of the Wabash-Pitts- 
burgh Terminal and operated them in the interests of the Wabash's puriiose 
to obtain a seaboard outlet for the Wabash in which the Wheeling and the 
Terminal were Connecting links. In furtherance of that purpose a large 
part of tlie equipment of the Wheeling was used in hauling coal originating 
on the Terminal througli the opération of onerous contracts on interchanged 
traffic between the terminal and the Wheeling. Thèse brouglit about the col- 
lapse of the Wheeling and necessarily the destruction of the Wheeling's plan 
of reorganizatlon of tlie Coal Company for both of which properties the same 
receiver was put in charge. 

The District Court made an order authorizing tlie receiver of the Wheeling 
to refuse to adopt the contribution contract. There was therefore no source to 
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which the boudholders of the Coal Company could look for the payment of 
the prior lien obligations, and tliey, for tlieir protection, appointed a com- 
mittee (Carpenter et al.) who brought the First Carpenter Case against the 
Wheeling, its receiver, the Coal Company, and Its receiver, the trustée under 
the mortgage securing the bonds, and the trustée under the Wheeling's con- 
tribution contract. The purposo of the suit was to set aside the agreement be- 
tween the Wheeling and the Mining Company by which the Mining Company 
was excused from paying certain back royalties and the minimum prwiuction 
of coal retiuired by the plan was reduced as hereinbefore set forth, and to 
speciflcally enforce the contribution contract as an agreement to expressly 
pay the prior lien obligations and for other equity relief. 

The relations between the Wheeling and the Coal Company were set forth 
in the MU. The District Court upheld the validity of the agreement of the 
Wheeling with the Mining Company, set aside the order authorizing the re- 
ceiver to refuse to adopt the contribution contract, and, after reciting that 
nothing in tlie decree in that behalf should be construed as a direction to the 
receiver to adopt the contract, reserved that matter for further considération, 
and, by its final decree holding that the receiver should not pay on the con- 
tribution contract as a continuing agreement binding upon the Wheeling's 
property or on hlm, directly afflrnied his conduct in refuslng, as he did, to pay 
the contributions. 2m Fed. 17, 20, 148 0. O. A. 511. 

It was also found that the Coal Company was but an adjunct to or an 
agency of the Wheeling, by which It carried on the coal business, and that 
the Wheeling, by its contribution contract, agreed to pay oflf the prior lien 
obligations ; but, since the mortgagees and other lien holders of the Wheel- 
ing were not parties to that suit, the question raised by the claim that the 
prior lien obligations were a lien on the Wheeling was reserved for considéra- 
tion in the suit brought to foreclose the gênerai mortgage on the Wheeling, 
the two suits having been Consolidated. 

The Wheeling, Its receiver, and others appealed from the findlng that the 
Wheeling was expressly obligated to pay off the prier lien obligations, and 
from other flndings. This court held that the contribution contract did not 
give thèse bondholders the right to require the Wheeling to pay ofE the prior 
lien obligations, but that its relations to the Coal Company were such, in- 
cluding its ownershlp of ail the stock of the Coal Company, its domination 
of the réorganisation commlttee of the bondholders, and its représentations 
to the bondholders through the plan of reorganization of the Coal Company 
which it devlsed and brought about, that there was underlying the plan an 
Implied agreement by it to furnish sufflcient cars to haul away at least the 
minimum number of tons annually, the Mining Company had agreed with the 
Coal Company to mine, and that, failing to do so, it would be a fraud on 
thèse bondholders to hold the Wheeling llatale only for the amount of contri- 
butions on coal actually hauled by It, less fuel coal, because the success of 
the plan depended upon the Wheeling's furnishing suflicient cars, a matter 
entirely vi'ithin its own control. This court held thèse bondholders were en- 
titled to damages to be ascertained by flguring royalties on the amount of 
coal actually mined by the Mining Company in the flrst two years and on the 
minimum for eight years, plus the agreed contributions on the balance each 
year after deducting the amount of fuel coal bought that year by the Wheeling 
for its own consumption. 

"As it turned ont, that sum, on a rough flguring, was a small per cent, less 
than the face of the prior lien obligations ; and the court below was di- 
rected to ascertain what the exact amount would be. But if the résultant had 
beeu more than the face of the prior lien obligations and interest, there would 
hâve been something to apply on thèse very bonds." 235 Fed. 28, 148 O. O. 
A. 511. 

Pending that appeal, Carpenter et al. for the bondholders of the Coal Com- 
pany flled a cross-bill in the suit to foreclose the gênerai mortgage on the 
Wheeling, asking, among other things, that an aceounting be had on thelr 
bonds, for a judgment directing its receiver to pay the amount found due in 
préférence to any claim on Wheeling bonds secured by Its gênerai mortgage, 
and that the amount to be found due them in the First Carpenter Case, be- 
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cause of the nonpayment by the Wheellng of the prlor lien obligations, be 
declared to be a lien on the Wheellng's property and on tlie assets and income 
in the hands of its receiver. The roasoiis for the prlorities claimed are not now 
Important, but the cross-bill agaiu set eut the relation between the Wheeling 
and the Coal Company. This was the Second Carpenter Case. 

The District Court decided that the amount, if any, found to be due from 
the Wheeling on the cause of action asserted in the First Carpenter Case to 
be ascertained through the pending appeal was only a gênerai claim against 
the Wheeling, denied their claim that the bonds were a lien on the Wheeling, 
and reserved tlie question whether the bonds were a gênerai claim against it 
as to any balance remaiiiing unpald after the property mortgaged to secure 
the bonds was exhausted. 235 Fed. 17, 31, 148 C. C. A. 511. 

In the District Court's written opinion, the view was expressed that the 
bonds were a gênerai claim and the réservation was made in the subséquent 
decree. When, after our opinion was flled in the Second Carpenter Case, 
attention was called on pétition for a rehearing 235 i'ed. 17, 31, 148 C. C. A. 
511, to the réservation in the decree, we directed that whatever was said in 
the opinion to the effect that the bonds were not a debt of the Wheeling was 
not to be considered as in préjudice of any conclusion the District Court, or 
this court on appeal, might reach on the reserved question. 

A suit had been brought by the trustée in the mortgage seeuring thèse 
bonds against the Ccal Company and others to toreclose the mortgage. In 
that case, Carpenter et al. intervened in behalf of bondholders. The lands 
were sold for the amount of the prior lien obligations and interest; the bid 
was assigned to Hanna & Co., their hohlers, who turned tliem in ou account 
of the purchase price ; and thèse bondholders took a judgment against the 
Coal Company for the full amoimt of their bonds and interest. Neither the 
Wheeling nor the New York Trust Company was a party to that proceedlng. 
It is sought, in behalf of thèse bondholders, to establish this deficiency judg- 
ment against the Coal Company as a gênerai claim against the Wheeling. And 
this is the Third Carpenter Case. The District Court held the deficiency judg- 
ment to be a gênerai claim against the Wheeling. 

Meantime, the Wheeling was reorganized on the basls of exchange of old 
securities for new, including the récognition of gênerai claims by the exchango 
for them of certain securities of the new Eallroad Company under its plan of 
reorganization. This plan necessarily Ineludes a récognition, both of the 
right of thèse bondholders against the Wheeling on the cause of action 
asserted in the First Carpenter Case in such sum as shall be ascertained when 
the amount is determined by the District Court, as directed by this court in 
the First Carpenter Case, and of the deficiency judgmeut ou thèse bonds, if 
that judgment was properly decided to be a gênerai claim. 

This appeal is by the Wheeling and its receiver and by the New York Trust 
Company, trustée for the holders of $8,000,000 of three-year notes of the 
Wheeling secured by a i)ledge of $12,000,000 of the bonds of the Wheeling 
secured by its gênerai mortgage. Tliere are but two questions involved. One 
is the claim of Carpenter et al. that appellants hâve no appealable interest, 
and hence their a])peal should be dismissert ; and the other, whether or not 
the deficiency judgment is entitled to be established as a gênerai ciaira 
against the Wheeling. 

Squire, Sanders & Dempsey, of Cleveland, Ohio, and Byrne, Cutch- 
eon & Taylor, of New York City (W. B. Sanders, of Cleveland, Ohio, 
W. R. Begg, of New York City, and W. M. Duncan, of Cleveland, 
Ohio, of counsel), for appellants. 

Holmes, Rogers & Carpenter, of New York City, and Frank H. 
Ginn, of Cleveland, Ohio (Delevan A. Holmes, of New York City, of 
counsel), for appellees. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
HOL^USTER, District Judge. 
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HOLLISTER, District Judge (after stating the facts as above). [ 1 ] 
The motion to dismiss the appeal will be overruled, for the reasons 
that the receiver has not been discharged ; he is still prosecuting claims 
in behalf of the Wheeling, recovery on which will be assets in his 
hands; and the deficiency judgment obtained by the New York Trust 
Company, as trustée for the noteholders, has been by the plan of re- 
organization of the Wheeling expressly kept alive and has been as- 
signed to the Wheeling's successor and is one of its successor's as-, 
sets. 

[2] The appellants, while denying that thèse bonds or the deficiency 
judgment on them are a debt of the Wheeling and a gênerai claim 
against it, urge a number of reasons why they cannot be so recognized, 
even if they could otherwise be established. Thèse reasons need not 
concern us now, because in our opinion there is no ground upon which 
to fasten thèse bonds or the deficiency judgment on the Wheeling as 
its obligation, either by contract, express or implied, or on principles 
of agency, or of estoppel, or by opération of law, or by reason of any 
finding of any court in the somewhat complicated litigation présentée! 
by. thèse records. 

The District Court in the First Carpenter Case found: 

"That the Pittsburgh, Wlieeling: & Lake Erle Coal Company was organlzed 
and at ail times managed and controlled by the Wheeling & Lake Erle Rall- 
road Company as an ad.iunct to or agency of said rallroad company for the 
opération of the coal property owned by it." 

With this finding as a premise, the Coal Company's bondholders 
claim, as an inévitable coroUary, that their bonds are the obligation of 
the Wheeling as if it had executed them itself. They concède "that 
ownership by one corporation of ail the stock of another does not of it- 
self create Hability," and "that the mère fact that one corporation con- 
trois the affairs of another does not of itself create Hability," but they 
say : 

"That a court of equity will ignore corporate fiction in two classes of 
cases: First, where the holding company lias created its subsidiary company 
in fraud of the rights of creditors ; and, second, where the subsidiary company 
lias been created simply as au adjunct or iustrumentality of the holding com- 
pany." 

They base this assertion and its conséquences on language found in 
the opinion of the Circuit Court of Appeals in the Second Circuit in the 
case In re Watertown Paper Co., 169 Fed. 252, 256 (94 C. C. A. 528), 
wherein exceptions to the rule of a corporation's separate and distinct 
entity are thus stated : 

"(1) The légal fiction of distinct corporate existence will be disregarded, 
when necessury to circumveiit fraud. (2) It may also be disregarded in a 
case where a corporation is so organized and controlled, and its alïalrs are so 
conducted, as to make it merely an instrumental ity or adjunct of another cor- 
poration." 

This language was quoted by the same court in Gay v. Hudson 
River Elec. Power Co., 187 Fed. 12, 14, 15, 109 C. C. A. 66, and was 
adopted in Hunter v. Baker Motor Vehicle Co., 225 Fed. 1006, 1015 
(D. C). 
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This court (Pittsburgh & Buffalo Co. v. Duncan, 232 Fed. 584, 587, 
[146 C. C. A. 542]), in denying the claim that one of the corporations 
involved in that case was liable for the debt of the other, said : 

"ïhe mère fact that the stockholders in two or more corporations are the 
same, or that one corporation exercises a eontrol over the other through own- 
ership of its stock, or through identity of its stockliolders, does not make 
either the agent of the other, nor does it merge them Into one, so as to make 
a contract of one corporation binding upon the other, where each corporation 
Is separately organized imder a distinct charter. * * * True, the légal 
fiction of distinct corporate existence will be disregarded when necessary to 
prevent fraud. or when a corporation is so organized and controlled and its 
affairs so conducted 'as to make it only an adjunct or instrumentality of 
another corporation.' " 

In re Watertown Paper Co., Gay v. Hudson River Elec. Power 
Co., and Foard v. Maryland, 219 Fed. 827, 829 (135 C. C. A. 497), were 
cited, and it was said further: 

" * * * 'It requires a strong case to Induce a court of equity to con- 
sider two corporations as one, on account of one owning ail the capital stock 
of the other.' " 

The underlying reason for the décision was that no injustice was 
worked through the normal opération of corporate forms, or by ac- 
cording the corporation the separate entity which the law gives it ; and 
the référence to the so-called second exception was rather a mém- 
orandum of décisions elsewhere on a question, cognate, but collatéral 
only, to the point decided. 

We do not think thèse décisions establish a hard and fast rule of 
law from which there is no escape, whatever the circumstances of the 
case under considération, and without regard to the reasons upon 
which any exception could properly be founded. 

Of course, if a corporation is the agent of another, owning its stock 
or not, as the case may be, through which the other as principal, dis- 
closed or undisclosed, carries on business, the liability of the principal 
will be ascertained through principles of law well known and long 
established. But it is not claimed that the Coal Company was the 
Wheehng's agent in this sensé. It was not and could not be, because 
the bondholders with full knowledge dealt with the Wheeling as prin- 
cipal in the contribution contract, and with the Coal Company as prin- 
cipal in the exécution of the bonds. The District Court used the word 
"agency'' as a synonym of "adjunct," whatever that may mean, and 
as descriptive of a relation variously defined in the cases as "adjunct," 
"branch," "instrumentality," "dummy," "buffer," and "tool," but ail in 
the sensé of "means" through which a corporation's own business is 
actively prosecuted ; or of the relation created when two corporations 
are in substance identical though operating under diiïerent names. 
But in every case in which a corporation bas been held liable for the 
debt of another because of dominance or eontrol through stock own- 
ership or otherwise and not depending on principles of agency or es- 
toppel, the reason was that to hold otherwise would resuit in a wrong 
for which the law must find a remedy. For the purposes of this 
discussion, "agency," "adjunct," "branch," "instrumentality," "dum- 
my," "buffer," and "tool," ail mean very much the same thing. 
250 F.— 43 
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"Adjunct" is defined by Webster to be: "Something added to an- 
other thing, but not essentially a part of it." Murray's définition is : 
"Joined or added (to anything) ; connected, annexed ; subordinate. 
Something joined to or connected with another, and subordinate to it 
in position, function, character or essence; either as auxiliary to it, 
or essentially depending upon it." If "adjunct" is to be given its de- 
fined meaning, its use is unfortunate, for it describes a relation the 
opposite of that which the court using it had in mind, and ail Systems 
of control exercised by corporations over their subsidiary companies 
through ownership of stock or because of identity or substantial iden- 
tity of stockholders or directors are illégal, and the rule of the sepa- 
rate entity and responsibility of corporations for their own acts and 
contracts is swallowed up in the exception. This cannot be. 

From an examination of many décisions, we venture to say that no 
corporation acting within its powers bas been held liable for the debts 
of another corporation legally organized, because it controUed such 
corporation by reason of ownership of its stock, or otherwise, except 
by reason of contract or on grounds of agency, or of estoppel, or be- 
cause the controlled corporation has been used in such a way that the 
maintenance of its character as a separate and distinct entity would 
work injustice. The cases are too numerous and some of them too 
complicated for elaborate discussion hère, but attention may be called 
to a f ew by way of illustration : 

Interstate Tel. Co. v. B. & O. Tel. Co. of Baltimore County and Bal- 
timore & Ohio R. R. Co., 51 Fed. 49 (C. C), affirmed in 54 Fed. 50, 
4 C. C. A. 184 (C. C. A. 4), headnote in the Circuit Court by the dis- 
trict judge: 

"The Baltimore & Ohlo Eailroad Company, liaving power to transact a 
gênerai telegraph business, and being the owner of an extensive telegraph 
System, caused the Telegraph Company of Baltimore County to be ineorporated 
with a small capital, and in its name made a contract with the complainant. 
For breach of that contract the complainant recovered judgnient against the 
Telegraph Company of Baltimore County. The Baltimore and Ohio Railroad 
Company sold ont its whole telegraph System to the Western Union Telegraph 
Company, and the Telegraph Company of Baltimore County was left without 
assets of any liind, and became insolvent. Held, that as the railroad company 
was the sole stockholder of the Telegraph Company of Baltimore County, and 
appolnted its officers, and held it out as having authority to contract with 
regard to the whole System owned by the railroad company, the Telegraph 
Company of Baltimore County was a mère agent of the railroad company, a 
mère name, in fact, under which the railroad company eonducted its tele- 
graph business, and that, under the circumstances of this case, a court of 
equlty had jurisdiction to decree that the railroad company, as principal, 
should pay complainant's judgment against its agent, from which it had taken 
ail the property which it had represented that its agent controlled." 

In the case In re Muncie Pulp Co., 139 Fed. 546, 71 C. C. A. 530 
(C. C. A. 2), that company, a New York corporation, manufactured 
pulp at Muncie, Ind. It organized the Great Western Natural Gas 
& Oil Company to furnish it with gas or oil to which it transferred 
its gas and oil well property. It made varions expenditures for the 
benefit of the Great Western Company, which it treated as an agent 
which the law made necessary for the full development of its business. 
The Great Western Company kept no separate set of books. Its entire 
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administration department was under the control of the Muncie Com- 
pany, and it had no creditors. Two persons owned ail of the stock 
in each corporation. On the bankruptcy of the Muncie Company, the 
pétition of its receiver that the Great Western Company turn over to 
him the property in its name, it was held that the assets of the Great 
Western Company were the assets of the Muncie Company, and that 
the stock of the former belonged to the Muncie Company, and was 
held by those in whose name it was as trustée for that company. The 
ground of the décision was that to hold otherwise would be a fraud 
on the creditors of the Muncie Company. 

In Gay v. Hudson River Elec. Power Co., 187 Fed. 12, 109 C. C. 
A. 66 (C. C. A. 2), the Hudson River Electric Power Company had 
eight associated and subsidiary corporations, one of which was the 
Hudson River Electric Company, a distrihuting and not a generating 
company. The subsidiary company contracted with the General Elec- 
tric Company to f urnish it power, payment for which was to be made 
to the subsidiary company. It furnished power, amounting to a large 
sum. The General Electric Company sold merchandise to the con- 
trolling company in approximately the same amount it owed for the 
power to the subsidiary company. The question was whether or not 
the debt of the General Electric Company to the controlling company 
could be set ofï against the debt of the General Electric Company to 
the subsidiary company. The décision went on the ground that the 
set-ofif could be made because of an agreement to that end between 
the parties. The opinion was by the same judge who wrote the opin- 
ion in the case In re Watertown Paper Co., in which the doctrine of 
the second exception was first declared. Referring to that case and 
quoting the exception announced in it, the learned judge said (15) : 

"There would be niuch ground for holding that the Hudson River Electric 
Company cornes witliin tlie second exception to the rule of distinct corporate 
existence. The record clearly indicates that it was organized and eontrolled 
as a subsidiary corporation, and that its affairs were so conducted as to make 
it, practieally, an adjunct of the managing corporation — the Hudson River lîlee- 
tric Power Company. It would seem tliat we would not be departing from es- 
tablislied principles if we should regard this l)oolv crédit of the Hudson River 
Electric Company as really existing in favor of the managing corporation, 
the Electric Power Company, against which, without spécial agreement, 
this demand against the managing corporation might properly be offset. It 
would be équitable so to hold. The Hudson Electric Company did not generate 
the power which it sold. It obtalned it only through the bookkeeping of the 
managing company from another subsidiai-y corporation. The managing cor- 
poration did not use the merchandise which it bought. It distributed it among 
the various subsidiary conipauies. The offset could hardly be regarded as 
unfair to the Hudson River Electric Comi)any, while it would be grossly un- 
fair to the General Electric Company to compel it 'to pay its indebtedness 
to one of the companies and to look to an insolvent associate for the payment 
of Its own account. 

"But it is unnecessary to décide this case upon the ground just considered, 
and we distinetly refrain from so doing," 

This language is open to the inference that the court hesitated to 
apply the doctrine, although seemingly applicable. If it were, there 
would seem to be no reason why the offset should not hâve been al- 
lowed, hoth because the relations of the company were such that one 
was an adjunct of the other, and because of express agreement to 
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that end. This hesitancy makes the case the more valuable in thîs 
discussion, because it is of the court which first announced the doc- 
trine, and the décision is more important still, because the doctrine, 
had it been applied, was expressly based on the unfairness to the Gen- 
eral Electric Company of denying the offset. 

In Stark Electric R. Co. v. McGinty Contracting Co., 238 Fed. 657, 
663, 151 C. C. A. 507, McGinty Contracting Company entered into 
an agreement with Interurban Construction Company for work done 
in the construction of the Stark Electric Railroad. This court held 
that the Suburban Company was but a "dummy" or "buffer" organized 
by the Electric Company; that McGinty Company "believed in good 
faith that its contract was in reality with the railroad company" and 
"that the construction company for the convenience of the railroad 
company, and with the knowledge of everybody interested in the trans- 
action, was, with respect to the contract in question, 'masquerading, 
acting for and put forth.substantially as' the railroad company." Jus- 
tice required the railroad company to be held liable for its construc- 
tion company's contract, and it was so held. 

Foard Co. v. State of Maryland, 219 Fed. 827, 135 C. C. A. 497 (C. 
C. A. 4), involved négligence in admiralty. Carelessness of a work- 
man of the Stevedoring Company in stowing dynamite in a ship caused 
great damage. Foard Company ship brokers and agents, organized 
that company as a department of its business. The companies had 
the same officers. Foard Company handled ail the funds, and paid 
ail the losses which were dealt with as if they were its own losses. 
It kept ail the profits. It was held that the Stevedoring Company was 
organized and controlled and its affairs so conducted as to make it a 
mère instrumentality of the Coal Company, and for that reason the 
two corporations must be regarded as to the outside public, identical. 
The cases relied on are Interstate Telegraph Co. v. Baltimore, etc., 
Co. (C. C.) 51 Fed. 49; same case in 54 Fed. 50, 4 C. C. A. 184; In 
re Watertown Paper Co., 169 Fed. 252, 94 C. C. A. 528 ; and Chicago, 
etc., Co. V. Myers, 168 111. 139, 48 N. E. 66— showing that the ground 
of the décision was the injustice of holding only the Stevedoring Com- 
pany responsible for the damage which was caused really by the Foard 
Company acting through its Stevedoring Company In the Illinois 
case, the Gas Company was held responsible for the in jury, because 
the construction company was "its mère agent or tool." 

Whatever "adjunct" may mean in this connection, it must, to be 
applicable at ail, be given a new définition, involving the idea of sinis- 
ter purpose or wrongful results. If it means agency or instrumen- 
tality in the sensé of means to effect wrong, or through which wrong 
is done, we would be content with it. But it is a word too uncertain 
in meaning to be incorporated into an inexorable rule of law as an 
exception to a just rule long established unless qualified in such a way 
as to cover the kind of cases to which it was intended to apply ; cases 
in which adhérence to the doctrine of the separate and distinct entity 
of a corporation would work injustice. 

It will be noticed that, when the exception was first declared, no au- 
thorities were cited as a basis for its déduction. We hâve found none, 
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and in ail the décisions we hâve examined, in which corporate entity 
lias been disregarded, the reasons were principles of agency, or es- 
toppel, or because justice required it. The law on the subject will be 
found, we think, in the Second Carpenter Case, wherein it was said : 

"That a court of «luity will dlsregard coiporate l'omis when tliey hâve lieeu 
used to do injustice." 235 Fed. 17, 28 (148 0. C. A. 511). 

And we approve what was said by Judge Sater (In re Rieger [D. C] 

157 Fed. 609, 613) : 

"The doctrine of corporate entity is not so sacred that a court of equity, 
looklng through forms to the substance of things, may not in a proper case 
ignore it to préserve the rights of innocent parties or to cireumvent fraud." 

We do not think the Circuit Court of Appeals in the Second Cir- 
cuit, when announcing the exception, had in mind, by the use of the 
words under discussion, any meaning différent from the interpréta- 
tion they seem to us to bear, and we cannot accept the exception unless 
qualified in substance as suggested. 

We are of opinion that, whatever the relation betweeri the Wheeling 
and the Coal Company was, no injustice is worked to thèse bond- 
holders by holding the bonds to be executed and delivered by the Coal 
Company in its corporate capacity separate and distinct from the 
Wheeling and as its own deht. For reasons we need do no more than 
to quote from the views of this court heretofore expressed. In the 
First Carpenter Case, 218 Fed. 273, 283, 284 (134 C. C. A. 69) : 

" * * « xhis coal eompany existed only on paper, and was owned and 
controlled by the railroad conipany. It made no niove of its own volition but 
was manipulated by the railroad conipany for its own purposes and in its own 
interests. But even if thls is true, the liondholders knew the relation of the 
railroad Company to the coal eompany, and with that knowledge accepted the 
bonds. It therefore cannot be held that the prior lien obligations are tlie 
contract debt of the railroad eompany in the sensé that it itself executed those 
obligations. Such a holding would necessarily involve the indebtedness of 
the railroad eompany on the bonds themselves. This the bondholders do not 
claim. No corporate form was used to deceive thein. So far as express cou- 
tract rights are eoncerned, the bondholders dealt with the coal eompany as a 
separate and distinct entity." 

Then the opinion dealt with the implied agreement of the Wheeling 
to f urnish sufficient cars. 

In the Second Carpenter Case, 235 Fed. 17, 28 (148 C. C. A. 511): 

" * * * Absolute good faith, so far as the use of corporate forms and 
the relation of the lîailroad Conipany to the Coal Conipany and to the bond- 
holders are eoncerned, dominated the dealings between tlie bondholders and 
the Wheeling, and their entlre transactions were on the basis of the Coal 
Company's separate and independent corporate existence. There is no ground 
upon which to base a fiuding that thèse bonds are, either at law or in equity, 
a debt of the railroad." 

Again (235 Fed. 27, 148 C. C. A. 511): 

"The prior lien obligations aud the bonds of the Wheeling's Coal Company 
Involved in Carpenter's suit were the debt of the Coal Company, secured by 
mortgage on its land and iiroperty. The bondholders took the bonds ou that 
understanding. They knew the Coal Coin)iany was but an adjunct and agen- 
cy of the Wheeling, y et they did not look to the Wheeling for the payment 
of those obligations to tlie holders thereof, and for the payment of the bonds 
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to themselves, because of that relation, but expressly contraeted with it for 
contributions to be paid by it to be applled, together wlth royalties paid 
by Ilanna & Co.'s Mining Company, to the payment, first, of the prior lien 
obligations, and, second, to tbe bonds on allotment under the plan upon wliich 
the Ooal Company was reorganized. It was uudoubtedly expected that, during 
the opération of tlie plan for its 10 years of llfe, the prior lien obligations 
would be paid ofC and something paid on the bonds, and then, by some new 
arrangement, the mortgage debt of the Coal Company, being by that niuch 
reduoed, could be taken care of ont of the mines of the Coal Company." 

Assuming that the issue was not raised in the First Carpenter Case, 
and conceding that the views of this court in the Second Carpenter 
Case were, for reasons given in the opinion on the pétition for a re- 
hearing, obiter dicta, nevertheless the status of thèse bonds was a 
question, under the circumstances in each case, such as to naturally 
provoke discussion and it received the dehberate considération of this 
court. After careful reconsideration, we see no reason to départ from 
the conchisions therein expressed. 

On the contrary, we think the allowance of thèse bonds as a debt 
against the Wheeling would be clearly an injustice to it. Assuming the 
exception to be as stated, yet the bondholders cannot avail themselves 
of the assumption. They were a party to the plan of reorganization 
of the Coal Company which committed its ownership and control to 
the Wheeling. The purposes of the plan were to pay off the prior lien 
obligations; the interest on thèse bonds and as many of the bonds 
themselves as the plan's opérations permitted. The bonds were to be 
paid out of the successful opération of the plan and out of the coal 
lands mortgaged for their security. This was the understanding of 
the bondholders and of the Wheeling. 

From the day that plan was adopted, the relation of the Wheeling 
to its Coal Company bas not changed. If thèse bonds are the Wheel- 
ing's obligations now, they were then. Yet, notwithstanding the elab- 
orate arrangement for the protection of thèse bondholders, to which 
they were a party, they would now ingraft on the Wheeling an addi- 
tional obligation to pay the bonds in any event as its own debt. The 
bondholders' rights under that arrangement are based on the separate 
corporate existence of the Coal Company. The rights they now claim 
are based on its nonexistenCe. As to them, it was one or the other, 
and could not be both. The bondholders, with full knowledge, chose 
to treat it as a separate corporation distinct from the Wheeling, and 
on that theory they obtained a recovery in the First Carpenter Case. 
They cannot now, to the in jury of the Wheeling, obtain a recovery 
on the ground that it was not distinct from the Wheeling but was the 
Wheeling itself. It was not the intention of the bondholders or the 
Wheeling that the Wheeling should be Hahle on thèse bonds; and it 
may safely be said that if the Wheeling had known that the bond- 
holders claimed, or ev^T would claim, that, in efïect, the Coal Com- 
pany's bonds were its obligations because the Coal Company had no 
separate corporate existence from it, it never would hâve devised and 
become a party to the plan for the payment of thèse bonds based on 
the Coal Company's separate corporate existence. 

It follows from ail of thèse considérations that the decree of the 
District Court should, and it will, be, reversed, at appellee's costs. 
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CONSOLIDATION COASTWISB CO. v. CONLEY. 

(Circuit Court of Appeals, First Circuit. April 26, 1918.) 
No. 1310. 

1. ShIPPING <S=5S4(1) — LlABILITY OF VeSSEL — DUTY TOWARD STEVEDORE. 

A stevedore employed by an indepeudent contractor engagea to dis- 
cliarge the cargo of a vessel must be deemed to go upon tïie vessel at the 
invitation of the owner. 

2. Shipping <g=j84(2) — IjIabii.ity or Vessei, — Injijry to Stçvedore. 

Wliere tlie owner of a vessel engaged an independent contractor to dis- 
cliarge tlie cargo, it should malce reasonably safe tliose parts of the ves- 
sel which it can anticipate tlie stevedores of the contractor will use in 
going to and from their worlî. 

3. Shipping <S=jS4(3) — Injury to Stevedore — Liabilitt of Vessel — Negu- 

QENCE. 

Where a stevedore who had been unloading coal from a barge was in- 
jured in attempting to cross a hatch cover, held, that the owner was liable; 
the cover which had been replaced while the stevedore was at work in 
the hold not having been securely fastened. 

4. Shipping ®=384(5) — Injuky to Stevedobe — Assumption or Risk. 

A stevedore who attempted to cross a hatch cover which had been 
placed in position while he was at work in the hold held not to hâve as- 
snmed the risk of injury resulting from an insufficlent fastening. 

5. Admikalty ©=117 — Api'eal — Triai, De Novo. 

In view of the previous practice in admiralty appeals from the Dis- 
trict to the Circuit Court, and Rule 14, pars. 6-10 (150 Fed. xxxix, 79 C. 
C. A. xxxix), relating to the record in admiralty causes, the Circuit Court 
of Appeals hears an appeal in an admiralty case de novo and may in- 
crease the decree for libelant, thoiigh respondent alone appealed. 
(5. SiîiPPiNO <®=>84(5) — 1NJUP.Y to Stevedore — Contbibutory Négligence. 

A stevedore who was injured while walking over a hatch cover which 
•was insecurely fastened hcld, under the circumstances, not contributorily 
négligent. 

Dodge, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Dis- 
trict of Maine ; Clarence Haie, Judge. 

L,ibel in personam by Michael Conley against the Consolidaiion 
Coastwise Company. From a decree for libelant for part of the dam- 
ages claimed (242 Fed. 591), respondent appeals. Remanded, with 
directions to enter decree for libelant for the full amount of his in- 
juries. 

Gerry L,. Brooks, of Portland, Me., for appellant. 
Richard E. Harvey, of Portland, Me., for appellee. 

Before DGûGE, BINGHAM, and JOHNSON, Circuit Judgcs. 

BINGHAM, Circuit Judge. This is a libel in personam brought by 
Michael Conley against the Consolidation Coastwise Company to re- 
cover damages for personal injuries which he sustained while employed 
as a stevedore by the A. R. Wright Company in discharging coal from 
the hold of barge No. 23, owned by the consohdation company. There 
was a trial in the District Court, and it was found that the respondent 

®=»For otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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was négligent and that the libelant was guilty of contributory négli- 
gence. An interlocutory decree was entered "that the Hbelant re- 
cover against the défendant," and an assessor was appointed to déter- 
mine the damages, who filed a report assessing them in the sum of 
$1,812.75. The report was accepted and a final decree entered ad- 
judging that the lihelant recover one-half the damages sustained as 
found by the assessor, to wit, $906.37, with costs taxed at $133.32. 
From this decree the respondent appealed, and in its assignment of 
errors complains that the court below erred in finding that it was 
négligent and in making certain spécifie findings bearing upon the 
gênerai finding; that it also erred in holding that the libelant did 
not assume the risk and in not dismissing the bill. 

The évidence discloses that the respondent was engaged in oper- 
ating seagoing vessels upon the Atlantic Coast, one of which was 
barge No. 23, a coal carrier; that this vessel had a single deck and 
three masts, and was about 215 feet long and 35 feet abeam. She 
had three sets of hatches, around ail of which was built a hatch coam- 
ing. This coaming was stated by différent witnesses as being 2, 2i/2. 
and 3 feet 10 inches high. No. 3 hatch was the after hatch, and be- 
tween it and No. 2 hatch was a space or dead hatch in which the 
spanker-mast was stepped, and between the second and first hatches 
was another dead hatch in which the mainmast was stepped. Forward 
of No. 1 hatch was the foremast. The hatches were 36 feet long and 
16 feet wide, and each hatch was divided into three bays 16 feet hy 
12 feet. When at sea the hatches were closed over with hatch covers 
resting on beams called strongbacks. Thèse covers were built in sec- 
tions of about 3 feet in width and 8 feet in length. There were three 
strongbacks to a bay placed lengthwise of the barge, one at the center 
of the hatch and one on each side thereof, about midway between the 
center and the coaming. It was the duty of the crew of the vessel to 
remove the hatch covers and strongbacks before docking the vessel to 
discharge, and to replace the same after the coal was discharged; the 
stevedores had nothing to do with them. 

The barge on this occasion was drawn up port side to the Wright 
Company' s dock, the hatch covers and strongbacks had been removed, 
and the booms hauled offshore, so as to clear the hatches and allow the 
stevedores to discliarge the coal. 

The libelant went to work on the morning of the day of the acci- 
dent at about half past 9. He boarded the barge opposite the third 
hatch and went forward on the port side to the second hatch, where 
he crossed over the coal, stepped down upon the starboard side of the 
barge, and hung his coat on the main boom, at a point about midway 
between the coaming and the rail. He then went aft, on the starboard 
side, to hatch No. 3, where he worked until ahout 2 o'clock clearing 
out that hatch, with a crew of men. When the work there was fin- 
ished, he came out of the hold and went forward, on the starboard 
side, to hatch No. 1, where he worked until a quarter of 7 at night. 
While he was working in the forward hatch, another crew was dis- 
charging hatch No. 2. The work in hatch No. 2 was finished about 5 
o'clock. Having finished his work in the forward hatch, he came out of 
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the hold on the starhoard side and went aft to get his coat. He found 
that the main boom had been changed f rom where it was when he hung 
his coat upon it ; that it had heen swung back over No. 3 hatch, fore 
and aft, at the center of the boat. Upon reaching a point opposite 
the center of this hatch, he stepped over the coaming and crossed the 
starboard side of the hatch to the main boom to get his coat, which he 
had hung in plain sight on the boom. He then put on his coat, stooped 
over, and stepped forward, under the boom, intending to go ashore, 
when he was precipitated into the hold, a distance of some 23 feet, 
breaking his lef t leg and three ribs. 

The sail was furled above the boom and inclosed in a sail covering. 
From the underside of tlie boom to the hatch covers was between three 
and four feet, and the top of the sail covering came up to the libelant's 
chin. 

The hatch covers when in position on the hatch inclined slightly 
from the center strongback to the coaming, and when removed were 
placed on the port and starboard sides of the deck, near their respec- 
tive hatches. The morning of the day of the accident snow fell, and 
toward night it became clear and cold, and the snow and slush to a 
greater or less extent froze on the coaming and hatch covers. After 
the coal was removed from hatch No. 3, the captain ordered the en- 
gineer, with two deck hands, to cover the hatch and to follow up the 
work as the hatches were discharged. This order was given between 
3 and 4 o'clock in the afternoon. After the order was given, the en- 
gineer and the two deck hands, having placed the strongbacks on the 
third hatch, threw the hatch covers upon the strongbacks and the 
coaming, beginning on the starboard side of the forward end of the 
hatch and working back. Having done this, they adjusted each cover 
in place, and then went to the port side of the hatch and threw up the 
hatch covers, beginning at the rear and working forward. They then 
adjusted the hatch covers on this side of the hatch. After the sec- 
ond hatch was discharged, they began covering it, beginning forward, 
on the starboard side, and working back in the same manner as before 
described. Having completed this work, they threw up the covers on 
the port side. There was évidence that some of the covers on the 
port side of No. 2 hatch were placed in position, but how many was 
not clearly shown. There was also évidence that the crew of the barge 
either left their work for supper without having attempted to place 
in position some of the covers, or, if they had undertaken to so place 
them, failed to remove the ice that had frozen on the coaming and 
the covers so that they could be properly adjusted. 

After the covers on No. 3 hatch were adjusted, and after the covers 
on No. 2 hatch were placed as above stated, the spankcr and main 
booms were swung in fore and aft over their respective hatches. Why 
the main boom was so swung in before the covers on the port side 
of No. 2 hatch were properly adjusted is in controversy. There was 
évidence that the engineer and deck hands left their work in this con- 
dition to go to supper, and there was also évidence that the work was 
being hurried so that the barge might be moved downstreara that night 
by a tug that was waiting to perform this service. 



682 ,^0 FEDERAL EHPOBTEB 

It was customary to cover a hatch as scon as ît was discharged, and 
this practice was known to the libelant, who had worked as a steve- 
dore discharging barges some sixteen years. Counsel for the respond- 
ent contend that this was not so, but we think the reasonable conclu- 
sion to be drawn from the évidence is that such was the custom. There 
was évidence that men employed in discharging coal after the hatches 
were covered frequently made use of the hatches in passing from one 
sida of the boat to the other. This was denied by the captain of the 
barge, but was acquiesced in by the engineer. It was also customary, 
when the hatch covers had been adjusted, to haul the booms in fore 
and aft over the center of the barge; but this was not donc until after 
the hatch covers were adjusted, for to do so vvould interfère with the 
work of the crew in adjusting them. 

It was dark at the time the accident occurred ; there were no lights 
on the deck of the barge, and the lights in the hold of the first hatch, 
which the libelant had just left, did not light the deck. On the dock 
were two towers, from which were suspended either arc or incan- 
descent lights ; but at the time of the accident only one of thèse lights 
was burning. 

[1-4] The libelant was not in the employ of the barge, but of an 
independent contractor with whom the owner had contracted for her 
discharge. The libelant, therefore, was upon the barge at the invita- 
tion of the owner (Pioneer S. S. Co. v. McCann, 170 Fed. 873, 96 C. 
C. A. 49; The Joseph B. Thomas, 86 Fed. 658, 30 C. C. A. 333, 46 
h. R. A. 58; Leathers v. Blessing, 105 U. S. 626, 629, 26 h. Ed. 1192; 
Stevens v. United Gas & Electric Co., 73 N. H. 159, 60 Atl. 848, 70 
L,. R. A. 119), and it was its duty through its représentatives to see that 
the barge, in so far as it knew or had reason to anticipate that she 
would be used by the libelant in going to and from his work and while 
at work, was reasonably safe. Upon due considération of the évidence, 
we think that the respondent, through those in charge of the barge, 
knew, or reasonably ought to hâve known, that the libelant had hung 
his coat on the main boom, where it swung across the passage be- 
tween the coaming and the rail, and that, when they moved this boom 
to a position over the center of the hatch, they had reason to anticipate 
that the libelant, on finishing his work, would go to the place he left 
his coat, and, finding that the main boom had been swung in over the 
hatch, and that the covers had been replaced on the starboard side, 
would go upon the hatch to get his coat. And in view of this, and the 
further fact that the respondent knew or was charged with knowledge 
that the stevedores, in passing from one side of the barge to the other, 
were accustomed to cross over the hatches when covered, we think it 
should hâve anticipated that the libelant, on recovering his coat, and 
finding that the hatch covers had been replaced on the starboard side 
and the boom swung in over the hatch, would attempt to go ashore 
across the port side of the hatch, and would he injured if it failed to 
use due care in properly replacing the hatch covers on that side; and 
that it was négligent in leaving the hatch covers as it did. 

We are also of the opinion that there is no ground for the position 
taken by counsel for the respondent that the libelant assumed the risk 
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of Crossing the hatch. The évidence ail tends to show that his prés- 
ence upon the hatch and conséquent injury were due to the action of 
the respondent's représentatives in moving the boom and coat to a 
point directly over the hatch, and in adjusting the main boom and 
the hatch covers on the starboard side so as to indicate that ail of them 
had been properly adjusted, thus giving the libelant to understand that 
he might safely cross the hatch to the wharf. It cannot therefore be 
said that he knew, or ought to hâve known, of the danger, and ap- 
preciated the risk to which he was subjected. And, such being the 
case, it could not be ruled as a matter of law, or reasonably be f ound 
as a fact, that he assumed the risk. 

The respondent's contention, as has been pointed out, is that the 
libelant's injury was due entirely to his own fault, and that the court 
helow erred in not so finding and ruling. The libelant's contention, 
on the other hand, is that his injury was due solely to the fault of 
the respondent, and consequently that the court erred in finding and 
ruling that he was guilty of contributory négligence and apportioning 
the damages. 

[5] Although the appeal in this case was taken by the respondent, 
we think it is, nevertheless, open to the libelant to hâve the question 
of his freedom from fault considered hère. Prior to the passage of 
the act of 1891 (Act March 3, 1891, c. 517, 26 Stat. 826) establishing 
the Circuit Courts of Appeals, it was held in Irvine v. The Hesper, 122 
U. S. 256, 7 Sup. Ct. 1177, 30 ly. Ed. 1175, that an appeal in admiralty 
from a District Court to a Circuit Court vacated the decree of the 
lower court and permitted a trial de novo ; and that this was true 
whether both parties appealed or only one, and without regard to which 
one. It was there said : 

"It is well settled, however, that an appeal in admiralty from tlie District 
Court to the Circuit Court vacates altogether the decree of the District Court, 
and that the case is tried de novo in the Circuit Court. * • * We do not 
think that the fact that the claimants did not appeal from the decree of the 
District Court alters the rule. When the libelants appealed, they did so In 
view of the rule, and took the risk of the resuit of a trial of the «ase de novo. 
The whole case was opeued by their appeal, as much as it would hâve been if 
both parties had appealed, or if the appeal had been taken only by the claim- 
ants." 

Since the passage of the act of 1891, the question has often arisen 
whether, in an admiralty suit, an appeal to the Circuit Court of Ap- 
peals opens up the whole case for a new trial, and whether it is neces- 
sary, in case one party appeals, that the other should do likewise in 
order to hâve considered a question that may hâve been determined 
against him in the court below, and it has been held that the rule ap- 
plied in Irvine v. The Hesper prevailed. The question has been no- 
where more carefully considered than in the Second Circuit, in the 
case of Munson Steamship L,ine v. Miramar Steamship Co., 167 Fed. 
960, 93 C. C. A. 360. It has also been recently passed upon by the 
Suprême Court in the case of Reid v. Am. Exp. Co., 241 U. S. 544, 
36 Sup. Ct. 712, where it was said : 

"At the threshold it is inslsted that the court below [the Circuit Court of 
Appeals] had no authority to consider the case as before it for a new trial — 
that is, de novo — and to award relief upon that theory, and that consequently 
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it erred in reviewing the Interlocutory decree, which was not appealed from, 
by which the steamship company was dismissed, and allowing a recovery 
against that conipany, and also iu reviewing both the Interlocutory and final 
decrees so far as it was essential to grant relief to tlie express company, be- 
cause that company had not appealed. It Is not denied that in the Second 
Circuit the right to a de novo trial was considered as settled by Munson S. 
S. Line v. Miramar S. S. Co., Limited, 167 Fed. 960 [93 O. C. A, 360], 
and that a well-established practice to that effect obtained; but it is insisted 
that a gênerai review of the adjudged cases on the subject wiU show the want 
of foundation for the rule and practice. But we think this contention is 
plainly without merit, and that the right to a de novo trial in the court below 
authoritatively resulted from the ruling in Irvine v. The Hesper, 122 U. S. 
256 [7 Sup. et. 1177, 30 L. Ed. 1175] — a conclusion which is plainly demon- 
strated by the opinion in that case, and the authoritles thei'e cited, and the 
long-continued practice which has obtained since that case was decided, and 
the full and convincing review of the authoritles ou the subject, contained in 
the opinion in the Miramar Case. Entertaining this vlew, we do not stop to 
conslder the varions arguments whicli are hère pressed upon our attention, 
tending at least indlrectly, to establish the nonexistence of the right to the 
trial de novo in the court below, or that this case, for reasons which are wholly 
unsubstantial, may be distinguished and niàde an exception to the gênerai 
rule, because to do so would serve no useful purpose and would be, at least 
implledly, to admit that there was room to discuss a question concernlng 
which there was no room for discussion whatever." 

See, also, Gilchrist v. Chicago Ins. Ce, 104 Fed. 566, 44 C. C. A. 
43, and The Nyack, 199 Fed. 383, 118 C. C. A. 67. In this circuit the 
décision in The Philadelphian, 60 Fed. 423, 9 C. C. A. 54, lends réc- 
ognition to the rule that an appeal in admiralty gives a right to a trial 
de novo, and lays down rules for the transmission of évidence taken 
in the court below to the court of appeals, and the circumstances under 
which further proof may be taken in that court. See Rule 14, pars. 6, 
7, 8, 9, and 10 (150 Fed. xxxix, 79 C. C. A. xxxix). 

[6] Upon the question of the libelant's fault the respondent relies 
largely upon certain statements made by him in his testimony where 
he said that when he went under the boom he did not look to see if 
the hatch covers were on right ; that they were there in front of him ; 
that there was no light on the deck ; and that he f ound the hatch covers 
on the starboard side were ail right, and so proceeded to cross the port 
side. To charge the libelant with négligence because of what appears 
in this testimony is to overlook the circumstances leading up to the 
accident and surrounding him at that time. We think that the conduct 
of the respondent's représentatives, as hereinabove particularly pointed 
out, was misleading ; that it gave the libelant to understand that what 
was in fact unsafe was safe; that it lulled him into a feeling of se- 
curity when otherwise he would hâve been apprehensive ; and that 
under the circumstances he should be found to hâve acted as a rea- 
sonably prudent man and not be held to hâve been négligent. 

The case is remanded to the District Court, with directions to enter 
judgment for the libelant for $1,812.75, with interest and costs. 

DODGE, Circuit Judge (dissenting). I am unable to concur in so 
much of the opinion of the court as holds the libelant not chargeable 
with négligence contributing to his injuries. Not heing satisfied that 
the District Court's finding upon this qyestion was erroneous, I think 
the decree dividing the damages should hâve been affirmed. 
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REMINGTON TYPEWKITER CO. v. NOLAN. 

(Circuit Court of Appeals, Third Circuit. May 6, 1918.) 

No. 2329. 

1. Malicious Proseoution <S=3l5 — Probable Caiise — Necessity. 

To sustain an action for malicious prosecution, plaintiff must establlsh. 
that tlie défendant liad no probable cause for instltuting tlie prosecution 
independent of auy question of malice. 

2. Mai-icious Prosecution <S=571(2) — Probadue Cause — Evidence — Jury 

Question. 

In an action for damages for malicious prosecution, évidence held In- 
sufficient to carry to the jury tbe question of vifant of probable cause, but 
to establish that défendant had probable cause for instltuting tbe prose- 
cution. 

3. Malicious Prosecution <S=>24(3) — Want ci' Probable Cause — ^Peesump- 

TION. 

The mère fact that a erimlnal prosecution against plaintiff Instituted by 
défendant was dismissed because of the failure of défendant, tbe prosecu- 
tor therein, to appear at trial, raises no presumptlon of want of probable 
cause which will relieve iJIaintifE of the burden of establishing want ot 
probable cause in an action for malicious prosecution. 

4. Malicious Proskctition (©=23 — Want of Probable Cause — Mauce. 

Proof of malice, express or implied, actuating defendant's représentative 
to institute a eriminal prosecution against plalntiff, will not establish 
want of probable cause. 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania ; Chas. B. Witmer, Judge. 

Action by John Nolan against the Remington Typewriter Company. 
There was a judgment for plaintiff, and défendant brings error. Re- 
versed and remanded. 

Samuel B. Priée, Cole B. Price, and John H. Price, ail of Scranton, 
Pa., for plaintiff in error. 

David J. Reedy, John B. Jordan, E. A. De Laney, and Stanley F. 
■Coar, ail of Scranton, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. [1] In the court below one John 
Nolan, a citizen of Pennsylvania, brought suit against the Remington 
Typewriter Company, a coriwrate citizen of Delaware, for damages for 
malicious prosecution. On the trial the plaintiff recovered a verdict in 
a very substantial amount, and on entry of judgment thereon the dé- 
fendant Company sued out this writ. To sustain such an action for 
malicious prosecution, a plaintif! must establish that the défendant 
had no probable cause for such prosecution, for, if such probable 
cause existed, then, no matter what the motive which actuated the 
prosecution, no action can be maintained for instltuting it. This 
fundamental proposition must be borne in mind, for while on the 
•onehand the absence of probable cause may warrant an inference of 
malice, on the o ther the présence of malice will not warrant the in- 

^=>For other cases see same topio & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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ference of probable cause. Thus in Stewart v. Sonneborn, 98 U. S. 
194, 25 ly. Ed. 116, Mr. Justice Strong, speaking for the court, said: 

"The existence of a wsint of probable cause Is, as we hâve seen, essential 
to every suit for a mallclous prosecution. Both that and malice must concur. 
Malice, it Is admitted, inay be Inferred from want of probable cause; but the 
want of that cannot be inferred from any degree of even express malice. Sut- 
ton V. Johnstone, 1 T. R. 493 ; Murray v. lx)ng, 1 Wend. (N. Y.) 140 ; Wood v. 
Weir & Sayre, 5 B. Mon. (Ky.) 544." 

[2,3] Such being the law, it is apparent that, unless this record 
discloses an absence of probable cause in instituting this prosecution, 
the plaintiff cannot recover. Moreover, when the facts bearing on 
probable cause are not disputed, the question of the existence of prob- 
able cause is one for the court. Leaving aside therefore ail disputed 
questions in this case, vvhat undisputed facts were there bearing on 
probable cause for the institution of this suit? The proofs show thèse 
facts: The Remington Typewriter Company was and still is the own- 
er of Monarch typewriter machine No. 3, sériai No. 106,738. In pur- 
suance of a written agreement dated March 9, 1914, this machine was 
on March 10, 1914, delivered, for Jafife Bros., to Miss Nolan, their 
stenographer, at their office in Carbondale, on a lease at $10 per month. 
Miss Nolan was a daughter of the plaintiff. The machine was deliv- 
ered subject to her approval, which being given, she paid $10 for 
Jaffe Bros, to W. J. Holden, the salesman of the typewriter company 
who had leased the machine. The testimony of Holden as to what 
followed was: 

"Q. Xou put this machine in Jaffe Bros.' office, did youî A. Yes, sir. 

"Q. You delivered It in Carbondale? A. Yes, sir. 

"Q. Yourself ? A. Yes, sir. 

"The Court: On what date? A. It was on the lOth day of March, I be- 
lieve, 1914, the day after the order was signed. It was signed on the 9th day 
of March, 1914, and I belleve I delivered the machine the next day. 

"Q. How were you pald for this machine. If at ail? A. Why, I was sup- 
posed to be pald |10 on the dellvery of the machine, and thereafter they were 
to pay $10 a raonth. 

"Q. Did you receive $10 when you delivered the machine? A. No. Jaffe 
hlmself was not there when I delivered the machine, and I got it two or three 
days after that. 

"Q. Who paid you that $10 you got a few days after that? A. If I recol- 
lect correetly, I think it was left in the office for me, and Miss Nolan gave it 
to me, when I called. 

"Q. Who was Miss Nolan? A. She was the stenographer for Jaffe Bros. 

"Q. How large an office did Jaffe hâve? A. Oh, one room. I should judge 
15 to 20 feet, or something lilie that. 

"Q. Was anybody présent when you leased this machine? A. Only Miss 
Nolan, the stenographer. 

"Q. She was In the room) wlth you at the tlnie? A. Yes; she had to say 
that the machine was ail right before I got the order for it. * • • 

"Q. Did you receive any other payment on that machine? A. No. 

"The Court: Ten dollars is ail you received? A. Ten dollars is ail we re- 
celved on the machine. 

"Q. Did you ever go there and ask for it? A. Yes. • * • 

"Q. Whom did you see in Jaffe Bros.' office on the vislts subséquent to 
the time of the delivery of the machine? A. Miss Nolan. 

"Q. Did you ever say anything to her — A. Every time I called there I 
talked to her in regards to it, and wanted to know wlien he would be in, and 
after I had called a number of times, and found from things I had heard and 
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seen around there with other people running around there after money that 
thirigs looked rather sliaky. * * » After I found thèse conditions, I asked 
Miss Nolan if slie got her nioney regular, knowing tliat they were owing every 
one else, and slie told me slie got her money every Saturday, and I then asked 
her if she would get, the next time she saw Jaffe, to get the payment of $10 
whlch was past due for the machine, and to keep it for me until I got back 
again; but before I got back agaiu was the time I saw the item in the paper 
of the goods liavlug been removed on Sunday night. 

"Q. When did you see that? A. I believe it was on the 2d of June, in one 
of the Scranton paixîrs. 

"Q. In 1914? A. In 1914. 

"Q. Wliat did you — wlien you saw this — after seeing the article? A. I 
went to Carbondale on the next train after that." 

The proofs show that, after seeing an item in the Scranton papers 
that Jaffe's goods had been removed on a Sunday night, Holden went 
to Carbondale, and there saw Dr. Stenson, a dentist who had an office 
in the building. The testimony in that regard is : 

"Q. Did you niake any iu(iulry as to the — ■ A. And I went up to the build- 
ing where the goods were takeu from, and I saw Dr. Stenson. 

"Q. Who is Dr. Stenson? A. He is a doctor or a dentist in the aame build- 
ing where Jaft'e Bros, had tlieir office, and found out what he knew about 
the goods beiug taken out. 

'■Q. Where is his office from Jaffe Bro.s.' office, the office occupied by Jaflfe? 
A. 1 believe it is ou the tloor below Jaffe, ou the second fioor in the Aitken 
building. 

"y. Do you know where the Aitken building is in Carbondale? A. On the 
corner of Main Street, but 1 could not tell you now the name of the cross 
Street. 

"Q. What is the Aitken building, as to whether au office building or whatî 
A. The ground floor is taken up with offices outside of doctors. 

"y. What did Dr. Stenson tell you? A. He told me of hearing the commo- 
tion of them runniug up and down stairs just previous to midiiight on this 
Sunday night, and lie went out to investigate what the noise was, and found 
Dena Nolan and her brother and John Farrell, the draymaii, removlng fumi- 
ture from Jaiïe Bros.' office, and he went and notiiled Mr. Aitken, the proprie- 
tor, the owoer of the building. * ♦ * And he told me of notifying Mr. 
Aitken about it, and also told me that Mr. Aitken liad corne down immediate- 
ly aud went down towards Mr. Nolan's house after being informed by Dr. 
Stenson who was removlng the goods, he weut down there, and after that I 
went and segn Mr. Aitken. He told me what he had seen and found out down 
there. 

■•y. What did he tell you? A. He told me that he went down there and 
met a couple standing across the street from Nolan's, and he asked them If 
they had seen anybody take furulture from a wagon to Nolan's house, and 
they said they had, and 1 believe they told him who the drayman was, or he 
found out In some way. 

"Q. Did he tell you who the drayman was? A. He told me the drayman 
was a man iiamed Farrell." 

The Personal knowledge of Stenson, who communicated what he 
knew to Aitken, the landlord, was as follows: 

"y. Where do you live? A. Carbondale. 

"y. Whereabouts do you live? A. In the Aitken block. I hâve an office and 
living apartments there. 

"y. You live in the Aitken building, also hâve living apartments there? A. 
Tes. 

"y. Do you remember the office of Jaffe Bros.? A. I do. 

"y. Where was that with regard to your office? A. Well, that was located 
on the third floor. I am on the second floor. 
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"Q. Was it over your office? A. No, sir; in the otlier end, in wliat we call 
the new part of the building. 

"Q. Do you remeniber wlien the goods were removed from Jaft'e Bros.' 
office? (Objected to.) 

"Q. Do you remeuiber any goods in the office of Jaffe Bros.? A. Yes, sir. 

"Q. Do you know wlicn they were moved out? A. Yes, sir. 

"Q. When? A. Tliey were moved ont on Sunday night, of May Slst. 

"Q. On May 31, 1014, this wasV A. Yes, sir. 

"Q. That was Sunday night? A. That was Sunday night. 

"Q. What time? A. Twixt the liours of 11 and 12 o'clock. 

"Q. At niglit? A. Yes, sir. 

"Q. Do you know wlio moved it? A. Jolmny Farrell was the drayman. 

"Q. Who was wlth him ? A. I didn't see anybody with him. There vyas the 
Noian boys and Nolan girl there, and a lot of otlier people in there helping 
move out the — I could not say who. AU I know is when I heard them moving 
out I went up the street and notifled Mr. Aitken." 

The testimony of Aitken, the owner of the building, was : 

"Q. Where do you live? A. Carbondale. 

"Q. How long hâve you lived there? A. Sixty-odd years. 

"Q. You are the owner of the building known as the Aitken blockî A. 
I ani. 

"Q. You were the landlord of Jaffe Bros.? A. I am, or was. 

"Q. Also hâve been slnce? A. Yes. 

"Q. On tlie evening of May 31, 1914, were you informed about the removaî 
of any goods from that building? A. I was. 

"Q. About what time? A. Midnight. 

"Q. Who informed you? A. Dr. Stenson dld. • * * 

"Q. What did you do then? A. lustead of following the dray, I went di- 
rect to Nolan's house. * * • 

"Q, Did you learn vvhether the dray had been there? A. I did. 

"Q. Did you learn where that dray had stopped? A. I did. * * ♦ 

"Q. When was your flrst conversation wlth Holden on this subject? About 
when? A. During that week some time. 

"Q. Now, go on and state just what ,you told Holden with référence to this 
subject. A. I told what I had been told by the lallygaggers on the other side 
of the Street, that the dray had backed up to Nolan's house, unloaded, and 
drlven away just before I arrived there. They told me that the drayman 
was — * « * I told Mr. Holden the facts as they came to me. I fol- 
lowed the dray to the barn and caught the drayman as he vi'as locking the 
door. I said, 'Did you take any of the goods you swiped from my building 
into the barn? ' He said, 'No, everything was delivered at Nolan's.' I told 
Holden I said to the drayman: 'You must be getting hard up to he steallng 
goods Sunday night that had been levied on. It is liable to burn your Angers. 
You must be hard up to be made a tool of a bank robber.' He says, 'I didn't 
know, Mr. Aitken, that those goods weren't ail settled for. Nolans told me 
they had settled with you entirely or I would not hâve taken them.' He want- 
ed to talk more, and I told him I had nothing more to do with him, and I 
turned my back and went and swore out a search warrant for the goods that 
I had previously levied on. I told Mr. Holden also the fact that the goods 
had ail been taken from the building, probably JfSOO worth, and were undoubt- 
edly at the house where they had lM»n dtmiped. Also, that 1 liad notifled the 
officer who had served the landlord's warrant that the goods upon which he 
had made a levy had been remove<], and told him that I was about to or had 
Issued a search warrant for thelr recovery. I can't repeat ail that I told Mr. 
Holden. I told him the facts as the.v came to me. * * * j ajgo told him 
that I intended — I think he asked me if I intended to recover the goods, aud 
at that time I told him tliat I dld." 

In addition to this undisptited testimony as above qtioted, there is, 
of course, much other testimony in the case which was disputed; but 
we confine ourselves to tlie undisputed information which came to 
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Holden's knowledge. That information was that the removal of the 
goods was of such a character as to appear in the newspapers and first 
attract Holden's attention. He went to Carbondale. He was told 
by Dr. Stenson, a professional man and a tenant in the building, that 
the goods had been taken away, not only at midnight, but on Sun- 
day night. He learned that this removal at this hour had led Dr. 
Stenson to report the fact to Aitken, the owner of the building, and 
he learned from Aitken that ail the goods had been removed, that 
he had seen the drayman who removed them, and had learned from 
him they had been delivered at Nolan's house; that he (Aitken) had 
held them on a landlord's warrant, and he was going to or had issued 
a search warrant for them ; and that he intended to recover the goods. 
Stripped of ail extraneous matters and confining our examination to 
this proof which was in no way controverted, and turning to the fun- 
damental question of law, the existence of probable cause, which a 
court must décide in cases of this kind, there can be no question, un- 
der such proofs, not only had the plaintiff failed to show an absence 
of probable cause, but the uncontradicted testimony on the part of 
the défendant showed sufficient cause for the defendant's agent in- 
stituting a prosecution against Nolan to whose house the drayman 
had removed what he took from Jafife's office. Holden's informants 
were men of afïairs in the community. One of them, who considered 
himself wronged by the spiriting away of the goods which he held 
under a landlord's warrant, told him he either had or was going to 
sue out a search warrant. Under such circumstances, with such in- 
formation coming from such sources, can there be any doubt of the 
duty of the trial judge to hold as a matter of law that the plaintifï had 
failed to show an absence of probable cause ? 

In the course the trial took, however, the trial judge did not décide 
this question of law, but left it to the jury to décide. This it did be- 
cause of the fact that the prosecution ifolden started finally resulted in 
a verdict of acquittai, the court ruling during the trial, "The case as it 
stands at the présent time, by reason of the entering of a ver- 
dict, the burden is shifted and it is upon the défendant to show 
probable cause," and following that up in the charge where the jury 
were told : 

"Prosecutions are presumed to liave been properly Instltuted, an<l lience, to 
sustain an action for inalicious prosecution, malice and want of probable 
cause must both conour and be proved by tke plaintiff. ïhe only case where 
tlie burden of proof is shifted is in the case of a verdict of acquittai. A ver- 
dict of acquittai is évidence of want of probable cause, tliough it may be 
slight; the effect to be given to sncli a verdict dépends upon tlve (ircunistanccs 
upon wblcb it was rendered. and you may take into considération that it was 
by direction of the court, without submitting any évidence in determining the 
amount of weight to be siven to the verdict of not guilty returned in this case." 

Was the court right in thus, in effect, turning over the question of 
probable cause to the jury because there had been a verdict of acquit- 
:al? Without hère discussing what would bave been the effect had 
diere been a verdict of acquittai, and if there had been a trial of the 
cause, the fact in this case was that when the case was called for trial 
Holden, the prosecutor and principal witness, failed to appear through 
250 F.— 44 
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a misunderstanding, and, in spite of the objection and request of the 
district attorney, the court refused to continue the case for trial and 
directed a verdict of acquittai without any witness being heard, or 
the prosecutor, Holden, being présent. The question before us there- 
foi-e is : Did such a directed verdict in the case against Nolan relieve 
him from showing probable cause in an action of false imprisonnient? 
Under the authorities, clearly not. In 2 Greenleaf on Evidence, § 
455, it is said : 

"In ordinary cases It wlll not be siiffloient to sliow that the plaintlff vvas 
aaïuitted of an indictment by reason of the nonappearance of the défendant." 

This text-book summary has the support of adjudged cases. In, 
Purcel V. McNamara, 1 Campbell, 199, 9 East, 361, an action formali- 
cious prosecution, it appeared that after the indictment found was 
ready for trial the prosecutor (the défendant) was called and did not 
appear. Whereupon Lord EUenborough, C. J., said: 

"The question cornes in fact to this, whether proving an acquittai for lack of 
prosecution be prima facie évidence of malice to support an action for a mali- 
cious prosecution; the contrary of which has beon always held. The want of 
probable cause may indeed be so strong and plain as to amount to évidence of 
malice ; but that must be shown by the plaintiff." 

This same case was reported in 1 Campbell, 200, and Lord EUen- 
borough is there reported as saying : 

"To hold, then, that becavise a prosecutor did not appear at the trial, no 
proof of the want of probable cause is requisite on the part of the plaintiff, 
amounts to this, that there is a presumption tliat everyone, against whom an 
indictment is found, is indicted withofit probable cause." 

In the case of Roherts v. Bayles, 3 N. Y. Super. Ct. 49, the question 
involved was whether "the judgment of non pros. was of itself pre- 
sumptive évidence of the want of probable cause." The court held it 
was notj saying: 

"The effect of the ruling of the judge was to throw on the défendants the 
burthen of showing tliat there \vas probable cause, iustead of throwing it 
upon the plaintiff to iirove the want of probable cause. We think the leamed 
Judge, in holding non pros. to be prima facie évidence of tlie want of probable 
cause to institute the attacbnient proceedings, gave to it greater effect than it 
was entitled to ; and that witliout something more, It did not make ont the 
want of probable cause." 

[4] Frôm the proof s we hâve rehearsed it will sufficiently appear: 
First, that those facts which were not controverted showed there was 
probable cause for this prosecution; and, second, that the directed 
verdict of not guilty in the prosecution against Nolan without any trial 
on the merits, without any proof, and against the protest of the public 
prosecuting ofïicer, and in the absence of the prosecutor, did not taise 
any presumption of lack of probable cause for such prosecution. It 
follows therefore that when the court below submitted such verdict 
to the jury as évidence of lack of probable cause, and relieved the 
plaintiff from proof of want of probable cause, it fell into error. 
Moreover, additional proof of lack of probable cause the plaintiff did 
not give. He attempted to do so by adducing proof of malice on the 
part of the defendant's salesman, Holden, who had instituted the pros- 
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ecution. But we hâve been unable to gather from the proofs any év- 
idence of malice or ill will on Holden's part. It is truc he was per- 
sistent, but his persistence was, as far as the proof goes, evidenced 
by an earnest effort to follow up the stolen machine which from the 
information given him had gone to the plaintiff's house at midnight and 
which has never yet been found. But assuming for présent purposes 
that malice and ill will on the part of Holden toward the plaintiiï 
were proven, such malice neither proved lack of probable cause in 
the prosecution, nor did such malice, if proved, relieve the plaintiff 
from proving lack of probable cause. The prosecutor often may hâve 
ill will, or even malice, against a défendant ; but such ill will or malice 
in no way affect the question of lack of présence of probable cause. 
For as we hâve seen before in Stewart v. Sonneborn, 98 U. S. 194, 25 
L. Ed. 116: 

"Malice, It Is admitted, may be Inferred by the .jury from want of probable 
cause ; but the want of that cannot be inferred from any degree of even ex- 
press malice." 

The rule thus stated by the Suprême Court of the United States is 
generally held by the state cases, an example of which is King v. Col- 
vin, 11 R. I. 584, where the Suprême Court of that state said: 

"Sinee the law présumes that every prcseoution is undertaken from proper 
motives, and for sufflcient reasons, the plaiutifï in an action of malicious 
prosecution raust prove both malice and want of probable cause. It is not 
enough for him to prove that the prosecution was malicious, unless he also 
shows it to hâve been without probable cause; and, though malice may 
be inferred from the want of probable cause, the converse of that proposition 
is not true." 

It will thus be seen that ail évidence of alleged malice was of no- 
moment in this cause unless the plaintifï by proper évidence showed a 
lack of probable cause. Not only did Nolan f ail to produce such évi- 
dence, but the proof of the défendant— in that regard uncontradicted 
— was that there was probable cause for this prosecution. Such be- 
ing the case, the plaintiff having failed to show lack of probable 
cause, the question of the prosecutor's ill will or malice was not dé- 
cisive or evidential, and the court should hâve approved the defend- 
ant's request for binding instructions on the ground that the plaintiff 
had not shown a lack of probable cause for the prosecution of Nolan. 

The case is therefore reversed, and the record remanded to the 
court below for further proceedings. 
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UNITED STATES ex rel. PASCHER v. KINKEAD et aï., Local Board. 

(Circuit Court o£ Appeals, Third Circuit. Aprll 1, 1918.) I 

No. 2367. 

Army and Navï (g=»20 — Sélective Dbaft — Décisions of District Boabd. 

Under Sélective Draft Act May 18, 1917, c. 15, § 4, 40 Stat. 79, giving 
local boards power to hear and détermine ail questions of exemption, and 
declaring that the décision of the district boards on appeal shall be final 
save only as ithe Président may see fit to modlty or l'everse, a décision of 
the district board affinning that of the local board, v^^hich denied relator's 
elaim to exemption on the ground that lie was an alien enemy and had 
not become a citizen by virtue of bis father's naturalization, cannot be 
disturbed by the courts where the appeal to the district board was fairly 
heard and determined. 

Appeal from the District Court of the United States for the District 
of New Jersey; Thos. G. Haight, Judge. 

Application by the United States, on the relation of Max Pascher, 
for writ of habeas corpus against Eugène F. Kinkead and others, act- 
ing as Local Board, etc. From a judgment discharging the writ and 
remanding relator (248 Fed. 141), relator appeals. Affirmed. 

William S. Bennet, of New York City, for appellant. 
Andrew J. Steelman, of Jersey City, N. J., and the Assistant U. S. 
Atty., of Newark, N. J., for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLEEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The relator, Max Pascher (or 
Pecker), was selected for active military service, but claims to be ex- 
empt on the ground that he was born, and is now, an aHen enemy. The 
District Court heard the case on pétition and return, and the original 
papers referred to in thèse pleadings (with some others) hâve been 
laid before us. An outline of the relevant facts will make clear the 
points for décision: 

On June 5, 1917, the relator registered, stating that he was 29 years 
old, had been born in Austria in June, 1888, and was a naturalized 
citizen. On August 14th he was approved as physically fît, and on the 
16th he filed a claim and supporting affidavits asking for exemption as 
the son of dépendent parents; but on the 22d the claim was denied by 
the local board, and two days later he was certified to the district 
board. Early in September he appealed from the déniai of his claim 
to be discharged on the ground stated, but the district board affirmed 
the décision. On October llth he applied to the local board for a new 
hearing of his claim to be exempt, but he put it now on the ground that 
he was an alien enemy, asserting that he was born on May 15, 1887, in- 
stead of in June, 1888, and was therefore of âge when his father was 
naturalized on June 29, 1908. The local board took up his case again, 
considered the new ground, reviewed the additional évidence submit- 
ted, and rejected the claim on or about November 23d. On December 

<Ê=>For other cases see same topic & KBY-NUMBER lu ail Key-Numbered Dlgests & Indexes 
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18th tlie local board sent him a questionnaire, and on December 27th 
he filed his answers, renewing his contention and asking to be classi- 
fied in No. 5 E as an alien enemy. On February 1, 1918, the board 
denied the request, saying: "Registration card also shows he is a citi- 
zen. Has also voted hère" — and classified him in No. 1 A. The fact 
of voting appeared from one of the relator's answers, in which he said 
he had voted in New York City "thinking myself a citizen." The re- 
turn to the habeas corpus states that : 

The board's refusai to classify him as an alien enemy was reached after 
due and eareftd considération had been given to " * * * ail the papers 
and records in the possession of the said local board in any way concerninf; 
or appertaining to the said relator, and particularly carefnl considération was 
given to the registration card theretofore filed by the said relator, a cop^ of 
which is hereto annexed and raarked 'Exlnbit A,' and to the claim for exemp- 
tion and affldavits thereto and tberewith, copy of which is Exhibit O an- 
nexed hereto, and to the answers made under oath by the said relator upon 
form No. 1001, which is hereto annexed and marked 'Exhibit G,' as well as a 
copy of what purports to be the proceedings in naturalisation of one Mendel 
Joël Pecker, and what purported to be affidavits of Jlendel J. Pecker, Taube 
Pecker, and Max Pascher, which said papers had been forwarded to the sai<l 
local board by one who represented himself to be an attorney for the said 
relator, a cotiy of which papers or substantially the same is afflxed to the 
pétition for writ of habeas corpus and which is therefore not annexed to this 
return, and. after a careful considération of ail papers above mentioned and 
the records of the said local board, the members of the said local board dld 
by unanimons vote, duly taken, deny the said claim for deferred classification 
of the said relator." 

On February 8th he appealed to the district board, and the return 
States that on February 18th that body "duly considérée! the said appeal 
and the records and papers sent therewith by the said local board, and 
affirmed the action of the said local board and classified the said relator 
under class 1, division A." Thereupon the relator was ordered to re- 
port for service, and on February 24th he did report and is now in 
military custody. On the same day Judge Haight granted a writ of 
habeas corpus, and on February 27th remanded the relator, filing an 
opinion published in 248 Fed. 141. 

We shall add httle to what has been so well said by him. No doubt, 
if the relator were really an alien enemy, he would not be subject to call 
for active military service (section 2) ; but the question of his status — 
whether he is still an alien enemy, or became a citizen by virtue of his 
father's naturalization in 1908 — is a question of fact, and the duty of 
decidmg such a question is in the first instance committed to the local 
board (section 4) : 

"Snch (local) boards shall havo power within their respective .lurisdictions 
to hear and détermine, sub,1ect to review as iiereinafter provided, ail ques- 
tions of exemption under this Act, and ail questions of, or claims for, in- 
cluding or diacharging individuals or classes of indlvidnals from the sélec- 
tive draft, which shall be made under rules and régulations prescribed by the 
Président, except," etc. 

From the décision of the local board an appeal lies to the district 
board (section 4) : 

"Such district boards shall review on appeal, and aflirm, modify, or reverse 
any décision of any local board having jurisdiction in the area in which 
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any such district board lias jurisdiction nnder tiie rules and régulations pre- 
scribed by the Président." 

In addition the district board has exclusive original jurisdiction over 
a described class of questions, "not included within the original juris- 
diction of such local boards"; but, as the question now before us is 
included within the original jurisdiction of the local board, it is not a 
question over which the district board has "exclusive original juris- 
diction," but is one to be heard by that body only on appeal. It was so 
heard and decided, and as "the décision of such district boards shall be 
final" (section 4) — a provision within the power of Congress to ordain 
— we hâve only to inquire whether the relator's appeal was fairly heard 
and determined. Upon this point we see no room for doubt. The re- 
turn shows what was done, and we think it plain that every item of 
évidence, either good, bad, or indiflferent, that is now before us, was 
considered and passed on. There is no proof or assertion that any- 
thing else was offered to the board and rejected, or indeed that any 
other évidence is available that was overlooked or has since been dis- 
covered. The hearing having been fair and adéquate, and there being 
évidence to support the fînding, we hâve no power to reach a différent 
conclusion. 

The order remanding the relator îs afifirmed. 



LEE MOW LIN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. April 2, 1918.) 

No. 5025. 

1. Ceiminal Law <S=1208(.3) — Sentence. 

A criminal statute, which fixes the penalty for Its violation at imprlson- 
ment for "not less than five years," is valid to support a sentence of five 
years. 

2. Internai, Revenue <&=347 — Ohiminal Pbosecutions — Indiotment — Manu- 

facture OF Smoking Opium, 

An indictment for violation of Act Jan. IT, 1914, c. 10, § 1, 38 Stat. 277 
(Conip, St. 1916, § 6287a), which provides that no person shall engage in 
the manufacture of smoking opium "who is not a citizen of the United 
States and who has not given the bond required by the Commissioner of 
Internai Revenue," need not aver that défendant has not given a bond, 
where he is not a citizen, and therefore not entitled to give a bond. 

3. Internai, Revenue <s=32 — Opium Statute— Constitutionality. 

Such statute is not unconstitutional on the ground that the tax of $300 
per pound imposed on smoking opium is prohibitive, as applied to an 
alien, who cannot be affeeted by such provision, nor is it vmconstitutional 
because it discriminâtes between dtlzens and aliens. 

4. Criminai, Law <S=>475 — Expert Evidence — Smoking Opium. 

In a prosecution for illegally manufacturing smoking opium, the tes- 
timony of an expert chemist and analyst that in hls opinion the opium in 
question, which he had analyzed, was of domestlc manufacture and 
made froin crude gum, based on the dlfCerence in the morphine content 
between such opium and the foreign-made article, held properly admitted. 

^=aFor other cases see same topic & KEY-NtJMBER in ail Key-Numbered Dlgests & Indexe» 
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In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Lee Mow Lin and Lee Bing were convicted of manufacturing opium 
for smoking purposes, and they bring error. Affirmed. 

See, also, 240 Fed. 408, 153 C. C. A. 334. 

Chester H. Krum, of St. Louis, Mo., for plaintifïs in error. 

Benjamin L. White, Asst. U. S. Atty., of St. Louis, Mo. (Arthur 
L. Oliver, U. S. Atty., of St. Louis, Mo., on the brief), for the United 
States. 

Before HOOK, CARLAND, and STONE, Circuit Judges. 

CARLAND, Circuit Judge. Plaintiffs in error, not being citizens of 
the United States, complain of a conviction and sentence for manufac- 
turing opium for smoiîing purposes by preparing opium suitable for 
smoking purposes from crude gum opium. 38 Stat. 277. Their coun- 
sel moved that judgment be arrested on the verdict for the following 
reasons: (a) That the indictment did not state facts sufficient to con- 
stitute an offense ; (b) that the statute provides no penalty for its vio- 
lation ; (c) that the statute is void under the Constitution of the United 
States. 

Section 1 of the statute provides that no person who is not a citizen 
of the United States shall engage in the manufacture of opium for 
smoking purposes. The indictment sufficiently charges this offense in 
the language of the statute, and goes further, and charges what plain- 
tiffs in error did to constitute them manufacturers. Section 5 (Comp. 
St. 1916, § 6287e) provides that for each and every violation of the pre- 
ceding sections of the law imprisonment for not less than five years 
shall be imposed. It is contended that, as there is no maximum pun- 
ishment, the statute leaves the extent of the same to the discrétion of 
the court, and, adopting figures familiar to the présent day, counsel 
urges that one who manufactures a pipef ul of smoking opium may be 
sentenced under the statute to life imprisonment and fined a billion 
dollars or more, which would not only be a violation of the Eighth 
Amendrnent to the Constitution of the United States, prohibiting the 
imposition of excessive fines and the Infliction of cruel and unusual 
punishments, but the statute would thereby be rendered void for leav- 
ing thè extent of the punishment entirely to the discrétion of the court. 

[1] We are of the opinion that the statute fixes a certain punish- 
ment of five years, and, as plaintiffs in error did not receive a sentence 
in excess of five years, they may not raise the question of the validity 
of a sentence exceeding the minimum penalty fixed by the statute. 
That the statute is valid, for the purpose of imposing the imprison- 
ment of five years, there seems to be no doubt. Stimpson v. Pond, 2 
Curt. 502, Fed. Cas. No. 13,455; Young v. Railway, 227 Mo. 317, 318, 
127 S. W. 19 ; Regina v. Smith, Ontario Reports, 454 ; In re Placide 
Richard, 38 Can. Sup. Ct. Rep. 38 ; State v. Fackler, 91 Wis. 420, 
64 N. W. 1029; Ex parte Cain, 20 Okl. 125, 93 Pac. 974; Jackson v. 
United States, 102 Fed. 473, 42 C. C. A. 452. 

[2] It is further claimed that, because section 1 provides that "no 
person shall engage in such manufacture who is not a citizen of the 
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United States and who has not given the bond required by the Com- 
missioner of Internai Revenue," the use of the conjunction "and" re- 
quires the pleader to allège, and therefore prove, that plaintiffs in errer 
were not only noncitizens, but alsa had not given a bond. While the 
Word "and" is used, we do not think the bond provision should be ap- 
plied to persons who ai-e not entitled to give a bond under any circum- 
stances, but should be held to apply to citizens who are required to give 
a bond, if they shall engage in the manufacture of opium for smoking 
purposes. Lee Mow Lin et al. v. United States, 240 Fed. 408, 153 C. 
C. A. 334. 

[3] The law is also claimed to be void for the reason that the effect 
of it is to prohibit under the guise of taxation the manufacture of opi- 
um for smoking purposes ; the power to prohibit not being within the 
power of Congress, but of the states. The law on its face is a law im- 
posing a tax for revenue purposes. The tax imposed of $300 per 
pound on ail opium manufactured for smoking purposes may be so 
high as to defeat the purpose of raising revenue, but the power to tax, 
as has been said, includes the power to destroy. Plaintiffs in error, 
however, cannot complain of the law as prohibitive by reason of the 
tax imposed, as they are not subject to the tax being absolutely pro- 
hibited by the law from engaging in the manufacture of opium for 
smoking purposes. In this situation plaintiffs in error then complain 
that the law discriminâtes between citizens and noncitizens, by allow- 
ing one to engage in the business on payment of the tax and prohibiting 
the other from engaging therein on the same condition. In consider- 
ing this contention we must remember that plaintiffs in error are aliens, 
and, except as to rights guaranteed by treaty, Congress may without 
question deny to aliens many rights conferred upon citizens. 

[4f We do not think the statute is vulnérable to any attack that 
plaintiffs in error can make. It is claimed that error was committed in 
permitting the witness Doran to give his opinion upon matters that 
were nonexpert. It appeared in évidence that Mr. Doran was a chem- 
ist and gênerai analyst, employed by the Commissioner of Internai 
Revenue, had been so employed for ten years, and was familiar with 
smoking opium and its component parts and with the manufacture 
thereof. Over the objection of counsel for plaintiffs in error, he was 
permitted to testify as to the manner by which Chinese smoking opium 
could be distinguished from domestic opium, as to the average mor- 
phine content of imported smoking opium, and as to the average mor- 
phine content of domestic smoking opium ; that where gum opium is 
manufactured into smoking opium the morphine content is increased 
from 50 to 100 per cent. ; that the smoking opium analysis made by the 
witness in connection with the case on trial was made from domestic 
gum opium, and not from opium made in a foreign country. We are 
of the opinion that the witness as an expert was entitled to give his 
opinion upon the matters stated. While the jurors were the final judg- 
es as to whether the plaintift's in error were manufacturers or not, they 
were entitled to the expert opinion of the witness as to the différence 
between foreign smoking opium and domestic smoking opium. 

Complaint is made in regard to the charge of the court as to evi- 
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■dence of good réputation on the part of the plaintiffs in error and to 
the refusai of the court to give a request made by counsel upon that 
subject. This complaint is disposed of by the fact that the language 
used by the court on its own motion was not excepted to, nor assigned 
as error, and, while the request ref used was excepted to, it was not as- 
signed as error. Complaint is made as to the refusai of the court to in- 
struct upon the question as to what constituted "manufacture" under 
the statute. We hâve examined the requests made, and do not think 
there was any error in refusing them. 

The trial court on its own motion charged the jury, in the language 
of the statute, that: 

"Evcry persou who prépares opium sultable for smoking purposes from 
crude guin opium, or from any préparation thereof, or from tlie resirtue of 
smokod or partially sinoked opium, eommonly known as yen sliee, or from - 
anj' mixtnro of tlie above, or any of tlieni, sliall be regarded as a manufac- 
turer of smolîing opium witliin ttie meaning of this act." 

Counsel wished the court to charge that a single act of preparing 
opium suitable for smoking would not make a person who prepared 
the opium a manufacturer, as, for instance, the préparation of smok- 
ing opium for a single smoke by the one who prepared it. But the 
request and contention of counsel was not applicable to the évidence. 
There was no évidence of a single act of préparation. The évidence 
tended to show that plaintiffs in error were engaged in the business 
of manufacturing smoking opium. At the close of ail the évidence 
counsel for plaintiffs in error requested the court to charge the jury 
to return a verdict of not guilty. We hâve read the évidence in the 
record and are satisfied that there was sufficient évidence to go to the 
jury as to whether the plaintiffs in error were guilty of the crime 
charged in the second count of the indictment, upon which they were 
convicted. 

The évidence showed that plaintiffs in error were members of the 
firm of Quong Au I^ong Company; that on the 28th day of March, 
1914, and for several years prior thereto, they had been engaged in 
business under said firm name at No. 17 South Eighth street, St. Louis, 
Mo., occupying and controlling a three-story building, and conducting 
therein a small gênerai store for the sale of Chinese merchandise; 
that on the day above mentioned, L. G. Nutt, revenue agent in charge 
at St. Louis, having received information that Lee Mow Lin was man- 
ufacturing smoking opium, proceeded with Mr. Fowle and Mr. Lang- 
ley, of the Revenue Service, and Mr. Bradley, of the Customs Service, 
to said premises for the purpose of making an investigation. Upon 
their arrivai there they found Lee Mow Lin behind the counter in 
the store engaged in selling smoking opium to another Chinaman. 
The officers then proceeded to make an examination of the premises, 
and in doing so found about four pounds of smoking opium in varions 
containers, about one pound of crude gum opium, and more than two 
gallons of crude gum opiimi being soaked or macerated ; macération 
being the first step in the manufacture of smoking opium. They 
also found a four-gallon jar, a gallon jar, and a galvanized bucket, ail 
of which had contained crude gum opium in macération, and gave 
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évidence of having been emptied of their contents through a window 
on the third story of said building onto a roof by one Lee Hay, who 
was jointly indicted with plaintififs in errer, and who vvas standing by 
said window with the vessels near him. There was évidence tending 
to show that thèse vessels had been emptied recently. 

There was also found in the kitchen a cook stove and two large 
kettles suitable for cooking the solution after macération, and quite a 
number of other small tin boxes or tin cans in which smoking opium 
is put up when sold at retail. There was also found some yen shee, 
being the ash or residue of smoking opium after the same bas been 
smoked, found on the premises. The évidence showed that smoking 
opium is manufactured from crude gum opium, or from a mixture of 
crude gum opium and yen shee, and a low grade from yen shee alone. 
'It showed, also, that the first stage of manufacture is to eut the gum 
opium in small parcels and soak and macerate it for several hours; 
that it is then strained, and the solution is cooked to the consistency of 
thick heavy molasses, and this is smoking opium. 

The évidence showed that the plaintiiïs in error were not citizens of 
the United States; that the Quong Au Long Company was engaged 
in handling and selling smoking opium. A considérable amount of the 
manufactured product was found, and also a quantity of crude gum 
opium, most of which was already in the first stage of the manufacture 
of smoking opium. It showed implements and utensils suitable for 
manufacture of smoking opium were at the store. It showed that ail 
of the smoking opium found on hand, with the exception of one 
small can, which was unopened and had been imported, contained a 
morphine content ranging from 16.5 per cent, to 19.45 per cent. It 
showed that imported smoking opium is of a much smaller morphine 
content than the smoking opium manufactured in this country; that 
the smoking opium found on the premises mentioned with the ex- 
ception of the small can which was unopened was of domestic manu- 
facture. 

We présume it would be rare that parties could be found in the ac- 
tual manufacture of smoking opium; therefore we are of the opinion 
there was sufficient évidence introduced from which the jury would 
be authorized to fînd that the plaintiiïs in error were guilty of the 
charge made against them. 

There being no réversible error in the record, the judgment is af- 
firmed. 
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GCARANTY TRUST 00. OF NEW YORK v. McCABB et al.i 

(Circuit Court of Appeals, Second Circuit. March 11, 1918.) 

No. 169. 

1 Removal of Causes ®=>106 — Remand — Waiveb. 

Wliere, after the reraoval of a cause to the fédéral court, plalntlfC spe- 
cially appeared and moved to remand, plaintifC's subséquent amendnient 
of tlie complaint, the motion to remand having been denied, was not a 
waiver of its rights. 

2. Bakkruptcy ©=>387 — Composition — Trustée as Assignée of Chose in Ac- 
tion. 

Where a composition offer provided tliat the recelvers and the banljrupts 
should convey the entire l>anl£rupt estate, both partnérship and in- 
dividual, to one who had been selected by the creditors to act as trustée 
1q their behalf in carrying out the détails of the composition, the trustée 
seleoted by the creditors was a mère voluntary assignée of the choses In 
action ; the bankruptcy eourt's approval of the composition and its sanc- 
tion of the asslgnment putting the property of the banlirupt estate out- 
slde its povver. 

8. Venue ig=»17 — Objections — ^Waivee. 

It bas long been settled that a défendant may Inslst upon or waive hls 
objections to the venue. 

4. Removal of Causes <S=>112 — Jubisdiction — Waivee.' 

Where the jurlsdlction of the fédéral court dépends upon dlverslty of 
citlzenship under Judlcial Code (Act March 3, 1911, c. 231, .% Stat. 1101 
[Comp. St. 1916, § 1033]) § 51, plaintiff in case of removal has the right 
to inslst upon or waive his objection to the jurlsdlction because the dis- 
trict is not the proper district. 

8. Removal of Causes <S=»103 — Remand — Jukisdiction. 

Members of a New York partnérship, ail of whom were not ail eltizens 
of the Southern district of New York, assigned to a citizen of that state 
claims agalnst nonresldent défendants. An action thereon, begun in the 
New York courts by attachment agalnst the property of such défendants, 
was removed to the Southern district of New York. Judicial Code, § 28 
(Comp. St. 1016, § 1010), allows removal of causes on the ground of dl- 
verslty of citlzenship to the proper district, while section 51 declare.s 
that, where jurlsdlction is founded only on the fact that the action is be- 
tween citizens of différent states, suit shall be brought only in the dis- 
trict of the résidence of elther plaintiff or défendant Held that, as the 
New York partners could not hâve maintained an action agalnst the 
nonresldent défendants in the Southern district, Oielr assignée, who for 
the purposes of jurlsdietion is controUed by the dtizenshlp of his as- 
slgnors, could not sue in the Southern district, and the cause, having been 
removed thereto, should be remanded. 

6., Removal of Causes ®=>34 — Assignées. 

Where plnlntlfC in the New York courts sued nonrestdents on a clalm 
assigned by members of a New York firm, the citlzenship of his asslgnors 
will control the jurlsdlction of the fédéral court on removal of the 
cause. 

Leamed Hand, District Judge, dlssentlng. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by the Guaranty Trust Company of New York, as substitut- 
ed trustée of S. H. P. Pell & Co., a partnérship, against W. Gordon 

1 Certlorari denied by Suprême Court May 6, 1918. 247 U. S. —, 38 Sup. 

et, 427, 62 L. Ed. , 
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McCabe, Jr., and another, which was begun in the state court and 
removed to the fédéral court. There was a judgment for défendants, 
and plaintiff brings error. Reversed and remanded, with directions to 
grant plaintiff's motion to remand the cause. 

Writ of error to review a judgment in favor of défendants entered 
on a directed verdict. Plaintiiï in error was plaintifï below and de- 
fendants in error défendants below. 

Myers & Goldsmith, of New York City (Emanuel J. Myers, Gordon 
S. P. Kleeberg, and Josiah Ganter, ail of New York City, of counsel), 
for plaintifif in error. 

Miller & Auchincloss, of New York City (David Hunter Miller and 
Williams St. John Tozer, both of New York City, of counsel), for de- 
fendants in error. 

Before WARD, Circuit Judge, and L^EARNED HAND and MAY- 
ER, District Judges. 

MAYER, District Judge. At the threshold of this case is the cjues- 
tion of jurisdiction. It is necessary to state only such facts as are 
germane to this question. 

On June 14, 1916, plaintifif, as substituted trustée of S. H. P. Pell & 
Co., a partnership (hereinafter called Pell & Co.), commencel an ac- 
tion in the New York Suprême Court, New York county, to recover 
$133,328.34 with interest, as assignée of three claims : (1) A balance 
due on account between défendants and Pell & Co. (first and second 
causes of action) ; (2) a balance due on account between défendants 
and W. R. Craig & Co., which was assigned to Pell & Co. (third cause 
of action) ; and (3) a balance due on account between défendants and 
E. & C. Randolph which was assigned to Pell & Co. (fourth cause of 
action). 

On November 25, 1914, Pell & Co. and the several members thereof 
were adjudicated involuntary bankrupts in proceedings duly had in the 
Southern district of New York. On January 25, 1915, their ofïer of 
composition in bankruptcy was duly confirmed and carried out. 

The court appointed receivers, but a trustée in bankruptcy was not 
appointed; the bankruptcy proceeding having been terminated by the 
order confirming the composition ofifer and its performance. 

The ofifer provided, among other things, that the receivers and the 
bankrupts should convey the entire bankrupt estate (both partnership 
and individual) to John W. Jay, who had been selected by the creditors 
to act as trustée in their behalf in carrying out the détails of the com- 
position, and this was approved and confirmed by the order of the 
District Court on January 25, 1915, directing the transfer of the entire 
bankrupt estate to Jay. 

The ofifer of composition provided for the contingency of Jay's résig- 
nation and for filling the résultant vacancy by sélection by seven cred- 
itors called an "executive committee." Under this procédure, plaintiff 
ultimately was selected as substituted trustée, and Pell & Co. and the 
receivers transferred ail their assets to Jay, and, the terms of the com- 
position having been fully performed, the bankrupts were released as 
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provided in their offer and by section 14, subd. c, of the Bankruptcy 
Law (Act July 1, 1898, c. 541, 30 Stat. 550 [Comp. St. 1916, § 9598]). 

Among the assets which came into plaintiff's hands were the three 
claims referred to supra. 

Plaintiff obtained a warrant of attacliment for $91,566.14 (first and 
second causes of action) in the New York Suprême Court, and the 
New York sheriff levied on property of défendants within the New 
York jurisdiction. The warrant did not apply to the third and fourth 
causes of action, and as thèse causes of action were stricken out by 
order of the court, and no error is assigned, no further référence need 
be made to them. The first cause of action was also stricken out, but 
the second cause of action on which plaintiiï went to trial included ail 
the allégations of the first cause of action. 

Thereafter removal proceedings were had in the state court on the 
ground of diversity of citizenship, and, the cause having been removed 
to the District Court of the United States for the Southern District of 
New York, plaintiiï, on October 2, 1916, as its first step, appeared spe- 
cially, objected to the jurisdiction of the District Court, and moved to 
remand the case to the New York Suprême Court because of lack of 
jurisdicton, for reasons which will be discussed infra. This motion 
was denied by order dated October 5, 1916. 

Défendants at ail times were inhabitants of Charleston, in the East- 
em district of South Carolina. The partnership of S. H. P. Pell & Co. 
(assignors of the first and second causes of action) was composed of 
three citizen s of the state of New York, two of whom were résidents 
of the Southern, district of New York and one of the Eastern district 
of New York. The présent plaintiff is a New York corporation, hav- 
ing its principal place of business in the Southern district of New 
York. 

At the trial, immediately after plaintiff's opening, défendants, ad- 
dressing themselves to the merits, moved to dismiss, whereupon plain- 
tiff moved to amend the complaint in certain respects and leave so to 
amend was granted and the trial then proceeded, with the resuit, as 
heretofore stated, that a verdict was directed in favor of défendants. 

The contentions of défendants in support of the judgment are that: 
(1) Plaintiff', by moving to amend at the trial, waived the question of 
venue and submitted to the jurisdiction; (2) plaintiff was not the as- 
signée of a chose in action ; and (3) in any event, removal was a mat- 
ter of absolute right. 

[1] 1. We are unanimous in the view that, after plaintiff had spe- 
cially appeared and moved to remand, it had protected and preserved 
its rights in that regard. The cases, inter alia, where waivers hâve oc- 
curred, are those where an amendment of a pleading has been made 
by the party seeking remand prior to his motion to remand. 

It would be plainly unjust to deny to a littgant who, against his will, 
is compelled to submit to the jurisdiction, the same rights and privilèges 
as to amendinents to pleadings, as those which are accorded to any 
other litigant who may seek or submit to the jurisdiction. 

[2] 2. Jay and this plaintiff were voluntary assignées of the choses 
in action and not trustées in the sensé that title devolved upon them 
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by opération of law. The offer o£ composition comprehended a meth- 
od of distribution through Jay or his successors, and for that purpose 
Jay was selected as the médium to whom the bankrupts' property 
should be intrusted and by whom it should be distributed. 

He was thus a mère assignée of thèse choses in action selected by 
agreement between the bankrupts and the creditors. The approval of 
the offer of composition by the court and its sanction of the assign- 
ment put the property of the bankrupt estate outside the court's power 
and terminated the jurisdiction of the court over both the property 
and the transférée or assignée thereof. In re Hollins, 229 Fed. 349, 
143 C. C. A. 469; Id., 238 Fed. 787, 151 C. C. A. 637; In re Frisch- 
knecht, 223 Fed. 417, 139 C. C. A. 11. 

We are unanimous in holding that Jay, and therefore plaintiff, each 
became a voluntary assignée of the controverted choses in action. 

[3-5] 3. Whether the cause should hâve been remanded dépends 
on whether the Southern district of New York is the "proper district" 
as provided in section 28 of the Judicial Code. 

Considering first the citizenship and résidence of the members of 
the firm of Pell & Co., the assignors, plaintiff could hâve brought its 
action against défendants in the United States District Court for the 
Eastern District of South Carolina, but at no time could it hâve 
brought its action in the United States District Court for the Southern 
District of New York because ail the members of Pell & Co. were not 
résidents of the Southern district of New York. Smith v. Lyon, 133 
U. S. 315, 10 Sup. Ct. 303, 33 L. Ed. 635; Interior Construction Co. 
V. Gibney, 160 U. S. 217, 16 Sup. Ct. 272, 40 L. Ed. 401. 

In Ex parte Wisner, 203 U. S. 449, at page 451, 27 Sup. Ct. 150, 51 
L. Ed. 264, it was hel*: 

"In order to make a suit removable under section 2 of the act of 1887-1888, 
U must be one which the plaintiff eould hâve brought originally In the United 
States Circuit Court, to which it would be removed by original process." 

It has long been settled that a défendant may insist upon or waive 
his objection to venue (Interior Construction Co. v. Gibney, supra), 
but it is also settled by Ex parte Moore, 209 U. S. 490, 506, 28 Sup. 
Ct. 706, 52 L. Ed. 904, 14 Ann. Cas. 1164, that in a case where juris- 
diction dépends upon diversity of citizenship (Judicial Code, § 51) the 
plaintiff, in case of removal, also has the right to insist upon or waive 
his objection to the jurisdiction because the district is not the "proper 
district," i. e., either the résidence of plaintiff or of défendant. 

As therefore Pell & Co. could not hâve brought the action originally 
in the District Court for the Southern District of New York, and as, 
on removal, plaintiff objected and moved to remand, there was no 
waiver by plaintiff, and the court had not jurisdiction. 

This conclusion, we agrée, must be arrived at under the authority 
of Ex parte Wisner, supra, and Ex parte Moore, supra, unless the lat- 
ter case has been overruled, and it is urged in that connection that Mat- 
ter of Tobin, 214 U. S. 506, 29 Sup. Ct. 702, 53 L. Ed. 1061, and Mat- 
ter of Nicola, 218 U. S. 668, 31 Sup. Ct. 228, 54 h. Ed. 1203, hâve 
overruled Ex parte Moore. 
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Some confusion has arisen in the interprétation of the Tobin and 
Nicola Cases. It has been thought by some (for instance, in Sagara 
V. Chicago, R. I. & P. Ry. Co. [C. C] 189 Fed. 220) that the holding 
in the Tobin and Nicola Cases was based on the proposition that man- 
damus was not the proper remedy ; but neither the opinion in the 
Tobin Case nor the chronological history of the cases of Matter of 
Tobin, Nicola, and Ex parte Harding, 219 U. S. 363, 31 Sup. Ct. 324, 
55 L. Ed. 252, 37 L. R. A. (N. S.) 392, justify this conclusion. Ex 
parte Harding, supra, was submitted and decided after the Tobin and 
Nicola Cases. In Ex parte Harding the court frankly disapproved 
Ex parte Wisner so far as that case held mandamus to be the proper 
remedy. Surely, if the Suprême Court had come to this conclusion 
when it decided the Tobin and Nicola Cases, it would hâve so stated. 

An examination of the record in the Tobin Case confirms what the 
brief opinion of the court upon analysis makes clear. In that case, as 
wellas in the Nicola Case, plaintifï was an alien. The only District 
Court where Tobin or Nicola could hâve brought suit originally was 
where the respective défendants were inhabitants. It will be noted 
that section 51 of the Judicial Code makes two classifications, as fol- 
lows: 

(1) "And, exeept as provlded in the six suceeeding sections, no civil suit 
shall be brouglit in any di.strlct court against any person by any original pro- 
cess or proceeding In any other district than that whereof he is an inhablt- 
ant." 

(2) "But where the jurisdlction is founded only on the fact that the action 
Is between citizens of différent States, suit shall be brought only in the dis- 
trict of the résidence of either the plaintiif or the défendant." 

As Tobin and Nicola were not citizens, the second classification did 
not apply to their cases. 

There was therefore but one district where the respective défend- 
ants in Tobin and Nicola could be sued, i. e., the district whereof they 
were respectively inhabitants. The alien plaintifï could sélect no oth- 
er, and, if the défendants chose to waive this privilège or right, nei- 
ther the statute nor any judicial construction thereof conferred upon 
thèse alien plaintifïs any right to object. On the other hand, where 
the parties are citizens of différent states and the action is founded 
only on that fact, the statute clearly authorizes the bringing of the 
suit in one of two places, i. e., the résidence of the plaintifï or the de- 
fendant, and, as held in Ex parte Moore, supra, when the suit is 
brought elsewhere, either plaintiff or défendant has the right to object 
to removal on the ground that such removal takes the cause to a dis- 
trict other than the résidence of the plaintifif or défendant. 

The majority of the court therefore is of opinion that the Tobin and 
Nicola Cases did not in any manner affect nor relate to the point de- 
cided by Ex parte Moore, supra, but were concerned with the con- 
sidération of an entirely dififerent part of section 51 of the Judicial 
Code f rom that necessarily considered in Ex parte Moore, supra. Fi- 
nally, it may be added that, if the Suprême Court had intended to dis- 
approve Ex parte Moore, it may be assumed that it would hâve so 
stated, particularly as in Ex parte Moore and Ex parte Harding the 
court did not hesitate to point out certain respects in which it discard- 
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ed some views and expressions set forth in Ex parte Wisner. Hold- 
ing as we do that Ex parte Wisner (so far as applicable) and Ex parte 
Moore control the case at bar, we appreciatc that situations may arise 
such as are illustrated by counsel and referred to in the dissenting 
opinion. The answer is that statutes must be construed as enacted 
and as interpreted by controUing authority, and, if they are inadéquate 
or create unexpected situations, the remedy, if one is desired, is (as 
may be tritely observed) by législation ; but meanwhile existing rights 
must be determined by the law as it stands. 

Législative attempts to lirait jurisdiction sometimes do lead to in- 
congruous results because it is not always possible to foresee the 
combination of litigant personnel which may or may not allow juris- 
diction; but, while many fédéral statutes, because of their subject- 
matter, hâve increased the volume of litigation, the gênerai tendency 
of congressional législation bas been to eut down rather than enlarge 
the jurisdiction of the United States courts as is illustrated by the in- 
crease of the jurisdictional amount f rom $2,000 or $3,000, by the élimi- 
nation in the Judicial Code of the provision in section 739 of the Revis- 
ed Statutes (Comp. St. 1916, § 1033) allowing suit to be brought in a 
district where a person "is found at the time of serving the writ," by 
situations such as occurred in Smith v. Lyon, supra, and more recently 
by the provision as to nonremovability in the fédéral Employers' Liabil- 
itv Act of April 5, 1910, c. 149, 35 Stat. 65 (Comp. St. 1916, §§ 8657- 
8665). Ulrich v. New York, N. H. & H. R. Co. (D. C.) 193 Eed. 768. 

[6] Finally, in answer to the contention that this plaintifif, a rési- 
dent of the Southern district of New York (and not its assignors), is 
"the plaintiiî" within the meaning of section 51, we need refer only to 
the previous décision of this court in Consolidated Rubber Tire Co. v. 
Ferguson, 183 Fed. 756, 106 C. C. A. 330. 

It follows that the judgment and the order of October 5, 1916, de- 
nying the motion ta remand, must be reversed, and the District Court 
is instructed to grant the motion to remand. 

LEARNED HAND, District Judge (dissenting). I understand that 
ail the court agrée that Ex parte Tobin, 214 U. S. 506, 29 Sup. Ct. 
702, 53 L. Ed. 1061, and Ex parte Nicola, 218 U. S. 668, 31 Sup. Ct. 
228, 54 L. Ed. 1203, did not proceed upon the theory that mandamus 
was not the proper remedy. At the time they were decided the Su- 
prême Court was passing upon questions of jurisdiction in this way 
as is shown in Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. 
Ed. 264. It was only in Ex parte Harding, 219 U. S. 363, 31 Sup. 
Ct. 324, 55 L. Ed. 252, 37 L. R. A. (N. S.) 392, that the practice ceased, 
and this v^'as after both cases had been decided. We ail start, there- 
fore, with the assumption that when an alien sues a nonresident citi- 
zen in a State court the défendant may remove the cause to the Dis- 
trict Court for the district in which the suit is brought. That must be 
the court for the "proper district," therefore, under section 28 of the 
Judicial Code, and it is a court in which by hypothesis the alien could 
not hâve originally brought the suit under section 51. The last phrase 
of that section, in my judgment, does no more than add another court 
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of possible original jurisdiction when the plaintiff is a citizen; that is, 
the District Court of the district where he lives. As to other District- 
Courts the situation seems to me to be precisely the same as when an 
alien is concerned. At last, I can see no différence between the two 
cases in respect of any such court. Of course, this does involve the 
conclusion that Ex parte Tobin, supra, overruled Re Moore, 209 U. S. 
490, 28 Sup. Ct. 706, 52 L. Ed. 904, 14 Ann. Cas. 1164, and it is cer- 
tainly strange, if that was the purpose, that nothing was said. I feel 
the force of that argument, yet the difficulties in any other conclusion 
seem to me insurmountable. Thèse I shall try to state. 

I think we should throughout keep in mind the gênerai purpose of 
thèse sections of the Judicial Code, which was to give effect to the 
constitutional provision opening the fédéral courts to suits between 
citizens of différent states. If the rule were absolute that a défendant 
may not remove where the plaintiff might not sue originally, then no 
défendant could ever remove when sued by an alien, because the alien 
may not seek a fédéral court under section SI except where the défend- 
ant lives, and the défendant could not under section 28 remove a suit 
in the state court brought in his own state. Now it might not hâve 
been unreasonable to say that a citizen need fear no local bias when 
sued by an alien in a state court and that removal was unnecessary, 
but the Suprême Court has said the opposite. Yet the proposed ruling 
in the case at bar déclines, where the plaintiff is a citizen, to adopt this 
décision of the Suprême Court, and in conséquence takes away the 
right of removal from every défendant when sued by a citizen except 
in the district — not the state — in which the plaintiff résides. Consid- 
ering the matter verbally at first, we must observe that section 28 says 
that the défendant shall be allowed to remove "any civil suit" brought 
in "any state court" of which "the District Courts are given jurisdic- 
tion." The statute does not make the alienage of the plaintiff a condi- 
tion of removal ; the only test is the nonresidence of the défendant. 
I can understand the reasoning of Re Moore, supra, foUowing sub 
modo, Re Wisner, supra, that the removal must be to a District Court 
having "jurisdiction" in the sensé in which that term is used in sec- 
tion 51 ; but I confess I cannot understand that by which it is thought 
that the same language means "jurisdiction" in the sensé of section 
51, when a plaintiff is a citizen, but not when he is an alien. And so it 
seems to me that Ex parte Tobin, supra, necessarily involves the gên- 
erai conséquence that removal does not dépend upon "jurisdiction" as 
used in section 51. And if any distinction is to be made in applica- 
tion of the same language, why should it be made in that case only 
where it is least necessary? 

It has sometimes been supposed that Re Moore, supra, indicated 
that the plaintiff had a valuable right to protect in resisting removal, 
and it might in conséquence be urged that an alien ought to hâve no 
such right ; yet this seems to me an inversion of ideas. Surely, if the 
plaintiff has chosen a state court outside of the district of his résidence, 
with whatever inconvenience that involves, that is a strained construc- 
tion of thèse sections which regards it as a cognizable right to keep the 
défendant out of a fédéral court designed to protect him against a lo- 
250 F.— 45 
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çal biâs he may fear. In fact, the statutes were intended to protect 
the fédéral courts from access to suitors who did not really need the 
constitutional protection, and there would be force, though I submit 
little force when citizens were plaintiffs, in saying that they should not 
be ppen to any suitors of whom one at least was not a résident in the 
district. That considération falls, however, as soon as the défendant is 
allowed to remove against an aHen. Such a resuit incumbers fédéral 
courts, if one likes, but in cases where their putative value to a défend- 
ant is at a minimum, and relieves them where they ought to operate, 
at least where they ought much more to operate. In any event I think 
it pretty clear that the question ought not to be decided upon the as- 
sumption that a plaintifï has some rights which an alien has not, in 
maintaining a suit in a state court when he is not a résident of the dis- 
trict in which he sues. The prime considération in the whole subject 
is a tribunal of which the défendant shall not bave any ground to fear 
the local bias. From no reason either in the language of the statutes 
or their purpose does there seem to me to be a tenable distinction be- 
tween the cases. 

If we consider the results of the proposed ruling in détail, the in- 
congruity becomes more apparent. There are many states ail over the 
Union which hâve more than one District Court. None of thèse has 
original jurisdiction under section 51 unless the plaintifE or the défend- 
ant Hves there. If the rule still obtains when a citizen sues that there 
can be no removal to a District Court which had no original jurisdic- 
tion, the case suggested by Mr. Miller seems to me an inévitable con- 
séquence. A citizen of New York living in Brooklyn sues a Californian 
in the Suprême Court for the county of New York. He may do so by 
attachment without ever getting personal service. The défendant can- 
not remove, but must go on in the state court, becau se the plaintifï 
does not live in the Southern district of New York. Certainly it is 
wholly immaterial to the substantial purpose of the Constitution on 
which side of the East River the plaintifï may sleep. One might du- 
plicate such instances almost without number. Indeed, even if the' 
plaintifï lived in New Jersey or Connecticut the defendant's désire for 
a removai might be as just, though the case is less striking. When 
we add that by conceded authority the Californian, if he was sued by 
an Englishman, may remove under statutes designed to protect him 
from local bias, it seems to me we should bave clear warrant in the 
language of Congress for an opposite resuit in the case at bar. 

It follows from Consolidated Tire Co. v. Ferguson, 183 Fed. 756, 
106 C. C. A. 330, that the District Court for the Southern District of 
New York would bave had no original jurisdiction of this cause. The 
plaintifï asks us to question that décision, but it is the law of this 
circuit. 

It is idle to cite ail the décisions in the District Courts upon the 
question I hâve discussed. They are in entire conflict, a conflict which 
it seems to me the proposed reversai in this case will hardly serve to 
allay. I bave collected some of them in Doherty v. Smith (D. C.) 233 
Fed. 132, and Jackson v. Kenefick (D. C.) 233 Fed. 130; but there 
were more then, and there hâve been others since. I should myself 
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have been glad to certify the question to the Suprême Court; but, as I 
am not able to persuade my coUeagues that there is anything doubtful 
enough to justify that course, I can do nothing but express my own 
doubts in this way. 
I dissent. 



In re TEOSPECT LEASING CO. 

Appeal of MKYI;R, 

(Circuit Court of Appeals, Second Circuit. March 21, 1918.) 

No. 125. 

1. Corporations <S=34Q7 — Indorsement of Notes — Validitt. 

One stoclihdlder of a corporation executed his notes to another stoclc- 
holder, which were indorsed by tlie corporation. As considération for 
the notes tlie payée transferred her stocli to tlie nialcer, an action brouglit 
by lier hiisband against the corporation to recover salary was dismissed, 
and the claira released, and his contract of employment was canceled. 
Held, that the indorsenient by the coi-poration was not ultra vires as an 
accommodation indorsement, but was for a valld considération. 

2. Cotti'ORATiONS ©=888(2) — Contraots Ultra Vires — Estoppel to Dent Va- 

lidité. 

A corporation which receives and retains the beneflt of a contract can- 
not deny its validity, although its act in malcing it was ultra vires. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of the Prospect Leasing Company, bankrupt. From 
an order conlirming an order of the référée expunging her claim, 
Mary Meyer appeals. Reversed. 

This cause comes hère on appeal from the United States District 
Court for the Southern District of New York. The facts appear in 
the opinion. 

Ralph James M. Bullowa, of New York City (Lawrence E. Brown, 
of New York City, of counsel), for appellant. 

Rosenberg & Bail, of New York City (David W. Kahn, of New York 
City, of counsel), for respondent. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge. This cause had its origin in the course of 
a proceeding in bankruptcy, and grows out of an order made by the 
District Judge denying a pétition to review an order of the référée in 
bankruptcy which expunged the claim of the appellant in the sum of 
$5,500 and interest. It appears that Mary Meyer, the appellant, holds 
three promissory notes, made by one Kaufman to her order, ail of 
which are dated September 29, 1914. Two of the notes are for $2,000 
each, and the third is for $1,500. Each of the notes was indorsed: 
"Prospect Leasing Co., by Gustave Kaufman, Président. H. A. Mark, 
Secy. Florence B. Kaufman." And the question presented is wheth- 
er thèse notes constitute a claim against the Prospect Leasing Com- 

(gzsjFoc other cases see samo topic & KBY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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pany, the bankrupt herein. The trustée objected to the allowance of 
the claim. 

The référée in bankruptcy filed a mémorandum sustaining the trus- 
tee's objections in which he states that: 

"It appears thèse notes were given to the claimant on acoount of the pur- 
chase by Kaufinan of her [Mrs. Meyer'sl stock in the bankrupt, which had 
been engagea In the business of condueting the Hotel St. Andrew, in the city 
of Kew York." 

He also says : 

"It would appear that tlie transaction in wliich the notes were siven was a 
Personal one between the claimant and Kaufman, and that there was no 
considération moving to the bankrxipt corporation, and its aet in making thèse 
indorsements was entlrely without its corporate powers." 

He tliereupon entered an order disallowing and expunging the claim. 
When the matter came up in the District Court the referee's report was 
confirmed, the District Judge simply stating that he was satisfied that 
the conclusions of the référée were right. 

[1] It is necessary to look at the facts which led up to the exécution 
and indorsement of the notes which are the basis of the appellant's 
claim against the bankrupt. At the time the Prospect Leasing Com- 
pany was organized the claimant, Mrs. Meyer, and her husband and 
the Kaufmans became stockholders therein. Mrs. Meyer took 24 
shares of the stock, and her husband took one and became the secre- 
tary of the corporation. He and the Kaufmans managed the affairs of 
the corporation, and Meyer was co-manager of its hotel, the Hotel 
St. Andrew, in which capacity he was to be paid a salary of $100 a 
week. 

The time came when the Prospect Leasing Company was unable to 
pay the rent for the hotel which it operated, and Kaufman was com- 
pelled from time to time to provide for its payment f rom his individ- 
ual funds, even mortgaging his home for the purpose. When he had 
about used up his own means he and the Meyers had a meeting, and it 
was ascertained that the latter's share of the advances made by Kauf- 
man amounted to $10,000. Thereupon the Meyers signed four notes of 
$2,500 each payable to Kaufman individually. At the same time they 
delivered their certificates of stock to him to be held as security for 
the payment of the notes, and the latter had the certificates of stock 
transferred into his own name on the books of the' company. This 
was on June 18, 1914. It also appears that Meyer claimed that he 
had not received ail his salary due under his contract above mentioned, 
and that he assigned his claim to one De Giorgio, and that the latter 
commenced an action in the courts against the Prospect Leasing Com- 
pany to recover from it $1,975, alleged to be due with interest. The 
services of Meyer under this contract were alleged to bave commenced 
on April 5, 1914, and it was averred that he had received for such 
services only $325 instead of $2,300 due under the contract. 

In this condition of afïairs an adjustment was made of the diffi- 
culties in which the corporation, the Kaufmans, and the Meyers found 
themselves. It was agreed that the suit against the corporation should 
be withdrawn; that the contract between Meyer and the corporation 
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should be canceled; that mutual releases should be exchanged; that 
the Kaufmans should give their notes to Mrs. Meyer in the sum of 
$10,500; that thèse notes should be indorsed by the corporation; and 
that such indorsement should be authorized by the stockholders and 
directors acting separately. And ail this was done in accordance with 
the agreement. Two of the notes were paid when they became due. 
Those which remained unpaid were duly protested, and notice of 
protest was duly given. It is thèse notes which constitute the basis 
of the appellant's claim against the corporation, the bankrupt in this 
proceeding. 

The only intelligent statement in the record as to the circumstances 
under which the notes were indorsed is to be found in the testimony 
given by the attorney for De Giorgio who brought action against the 
bankrupt for the recovery of the salary due Meyer, and which was 
discontinued because of the settlement made on September 29, 1914. 
He was asked to state the terms of the adjustment and his answer 
f oUows : 

"Mr. De Giorgio was to discontinue his action against tlie Prospect Leasing 
Company under a gênerai release to tli(^ Trospect Leasing Company upon tlie 
dellvery of the certain promissory notes to Mrs. Mary Meyer, who was 
Mr. De Giorgio's mother-in-law, which notes wero to he indorsed by Mr. Kauf- 
man and the Prospect Leasing Company. ïhere was a certain cash payment 
at the time." 

There is nothing in the record which contradicts this testimony. 
Mr. Kaufman's testimony is not very spécifie on the subject, and, if it 
contradicted the testimony above referred to, could hardly be ac- 
cepted as conclusive in view of his admission that he had met with 
an accident in July, 1912, and that since that time his memory had 
been somewhat uncertain. 

It is argued that the indorsement by the corporation of thèse lat- 
ter notes was for accommodation purposes, and therefore void as ul- 
tra vires. The rule is, of course, fundamental that a corporation bas 
no implied power to make accommodation paper. To hold otherwise 
would be to allow the corporate funds to be devoted to other purposes 
than those indicated by the charter, thus violating the fundamental 
agreement between the shareholders. In Cook on Corporations (7th 
Ed.) vol. 3, § 774, it is said to be a well-established rule that a corpo- 
ration cannot ordinarily be bound by its signature to or indorsement 
or guaranty of the note or paper of another person for the accommo- 
dation of the latter. The directors are authorized by the stockhold- 
ers to do business for corporate purposes, but are not authorized to 
use the corporation to perform acts of friendship or accommodation 
to others. The gênerai rule is that the accommodation indorsement, 
signature, or guaranty of the corporation is illégal and cannot be en- 
forced. 

In 10 Cyc. 1115, it is said that: 

"Judicial authority is nearly unanimous to the effect that a corporation 
has no power to make, to indorse, to accept, or otherwise to become liable 
upon commercial paper for the mère accommodation of another person or 
corporation." 
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In 7 Am. & Eng. Encyc. of Eaw, 793, it is said that: 

"By the overwhelming weight of authority, a corporation bas no power to 
Issue or indorse, for the accoimnodation of otliers, bills or notes in which 
it bas no interest, unless, as is seldom, if ever, the case, such power is ex- 
pressly conferred." 

This was declared to be the law by the New York Court of Appeals 
in National Park Bank v. German-American Mutual Warehousing, 
etc., Co., 116 N. Y. 281, 22 N. E. 567, 5 L. R. A. 673. But in Martin 
y. Niagara Falls Paper Mfg. Co., 122 N. Y. 165, 25 N. E. 303, there 
is a dictum declaring that a manufacturing corporation can exécute 
accommodation paper with the consent of its stockholders. 

And in Cook on Corporations (7th Ed.) § 3, that author says that: 
"A private corporation may become an accommodation indorser, distribute 
its assets, issue its notes, stock, or bonds below par, or, for no considération 
wbatever, may glve away its assets, or may mortgage its property for the 
liersonal benefit of a part or ail its stockholders or otticers, provided ahvays 
that ail the stockholders assent, and provided that corporate crédits are not 
injured, and provided tlint no statute forbids such acts. * » * Thus 50 
years ago the courts would hâve suinmarily declared it illégal for a business 
corporation to bécome an accommodation indorser of commercial paper, but 
to-day there is no rule of public policy which probibits a private corporation 
having a capital stock from becoining tbe accommodation Indorser of com- 
mercial paper, providing such indorsement is made with the knowledge and 
assent of ail the directors and stockbolaers, and provided corporate creditors 
are paid." 

This is a phase of the subject which was not suggested at the argu- 
ment and which we do not find it necessary to consider. 

There is proof in the record that the considération for the indorse- 
ment of the notes was the cancellation of the contract made between 
the corporation and Meyer under which it agreed to pay Meyer a 
salary of $100 a week as co-manager of its hôtel, and also the discon- 
tinuance of the action for $1,975 which had been brought against the 
corporation for salary due from it to Meyer. 

The corporation indorsed the notes in the adjustment of claims 
arising against it in carrying on the very business that it was or- 
ganized to conduct, and it was released from liability on existing ob- 
ligations upon guaranteeing the payment of notes given in payment 
of those obligations. Under the circumstances the indorsement of the 
notes cannot be regarded as ultra vires, and cannot be regarded as hav- 
ing been made for accommodation purposes. Under the Negotiable 
Instruments Law of New York an accommodation party is defined as : 

"One wlio bas signed the instrument as maker, drawer, acceptor or in- 
dorser, ^vitho^t receiving value tberefor, and for the i)uri)0se of lending his 
name to some other person." Consol. Laws of the State of New York, c. 38, 
§ 55. 

The corporation received value and did not lend its name within 
the meaning of the Negotiable Instruments Law.- Its name was in- 
dorsed on the notes in order to accomplish its own corporate and legit- 
imate ends. If the corporation had executed the notes as a maker, 
there can be no question as to the sufFiciency of the considération and 
that it would hâve been bound to perform according to its agreement. 
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And it is not less bound because upon the same considération it signed 
as indorser and not as maker. In Thompson v. Whitney & Marsh, 17 
Haw. 107, 113, 114 (1905), the Suprême Court of Hawaii said.: 

"It Is not essential that the benefit whlcli the indorslng corporation re- 
<;«ives froni iiidorsing a note shall corne directly from the drawee. It is 
enough if tlie benefit is received indirectly, provided always that the in- 
dorser's object in making tlie indorsement is a legitlmate object in connection 
with its regular corporate businr ss. Of course, the malîer's ob.lect in securing 
the aid of an indorsement may be somethlng in which the indorser is not 
legitimately concerned ; but while the Indorser's intent necessarily is to ald 
the maker of the note by lending hiin its crédit, if it seeks to accomplish 
thereby legitlmate objects of its own, and not slmply to aid the maker, theu 
the indorsement is not for accommodation." 

[2] This is a correct statement of the law and décisive of the case. 
But if it were not the law, and the indorsement were for the sole ac- 
commodation of the malîer, and on that account ultra vires, the corpo- 
ration could not under the circumstances disclosed in the record deny 
its liability to this appellant. The corporation has had the full benefit 
of the contract the parties made, and the benefit it received it has ever 
since enjoyed. While it retains the benefits of the contract, it cannot 
deny its vaUdity. Sec Lyon Potter & Co. v. First National Bank, 85 
Fed. 120, 122, 29 C. C. A. 45 (1898), decided in the Circuit Court of 
Appeals in the Eighth Circuit, which was a case of an indorsement 
in blank by one corporation of a note made by another, the défense 
being that the indorsement was for the accommodation of the maker, 
And see Bank v. Allen, 90 Fed. 545, 33 C. C. A. 169. 

In Bacon v. Montauk Brewing Co., 130 App. Div. 737, 743, 115 N. 
Y. Supp. 617, 620 (1909), the Montauk Brewing Company made cer- 
tain promissory notes which were payable to the Eurich Brewery and 
indorsed by it, and, so indorsed, were delivered to the Duluth Brew- 
ing & Malting Company. It was claimed that the notes were made 
for the accommodation of the Eurich Brewery, and that no considéra- 
tion passed to or was received by the Montauk Company. It was also 
claimed that the payée knew at the time the notes were made that 
they were not executed for the benefit of the Montauk Company. The 
référée found that there was no considération for the exécution of the 
notes and the Appellate Division reversed the case. Judge Laughlin, 
writing for the court, said: 

"I am also of the opinion that the learned référée erred in finding that 
there was no considération for the exécution of thèse notes. As part of the 
same transaction the Duluth Company canceled the obligations of the Eurich 
Brewery, wlth which tho Montauk Company had thèse intimate business rela- 
tions, and thereby the Montauk Company was protected against any inter- 
férence by the Duluth Company wlth 1he prcperty of the Eurich Brewery on 
account of the nonpayment of the notes, and was to that extent protected in 
its right to obtaln the béer of the Eurich Brewery, or rather would not be 
prevented from obtalnlng such béer by any lltlgatlon which mlght otherwlse 
hâve been iustltuted by the Duluth Company. 

"It foUows, therefore, that the .iudgment should be reversed, and a new trial 
granted before another référée, with costs to appellant to abide the event." 

The conclusions which we hâve reached are that there was a consid- 
ération for the corporation's indorsement of the notes, that such in- 
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dorsement was not an ultra vires act, and that the claim of the appel- 
lant is therefore valid and should not hâve been expunged, 
Order reversed. 



BUCKEYE COTTON OIL 00. v. SLOAN. 

(Circuit Court of Appeals, Sixth Circuit. April 12, 1918.) 

No. 2919. 

1. JUDGMENT <g=5l75 — OPEJN'ING DEPAULT — DÉFENSES AïTER OPENING DeFAULT. 

After défendant filed its pétition to remove a cause to tlie fédéral court, 
plaintifl: filed Ms déclaration without notice to défendant, and sucli 
declarafion was Incljided in a copy of tlie record. Défendant having faileâ 
to answer tlie same, default was entered against it; the same being set 
aside on the express condition that défendant ishould file its pleas withln 
flve days thereafter. Ueld, that such consent on the part of défendant 
was an élection to treat the déclaration as properly filed, and a waiver of 
its right to make défense thereto otherwise than by filing pleas as sped- 
fied. 

2. Appeal and Erroe (®=1043(1) — Review — Haemusss Error. 

Where défendant was denied leave to file preliminary motions before 
filing Its pleas in aceordance with a stipulation made when its default 
was set aside, but the withdrawal of certain counts of the déclaration gave 
défendant every advantage the motions would hâve given it, the déniai 
of leave was harmless if erroneous. 

3. Trial ^:^Z'i'i — (Jenebal Verdict — Construction. 

Where the court subraitted two counts of tlie déclaration to the Jury 
and directed that if thoy fouiid for plaintiff on both counts thcy should 
assess the damages under both ns one sum, separating only couipensatory 
and punitive damages, but, if under one count only, they should state 
undor which and assess the damages thereunder, a gênerai verdict for 
plaintiff in whicli only compensatory and punitive damages were sep- 
arated must be treated as a verdict on both counts. 

4. Pleading <S=>115 — Slandeb — Ple*. of Justification — Necessity. 

Under Shannon's Code Tenu. § 2910 (Thompson & S. Code, § 4631), de- 
claring that ail allégations in a déclaration not denied in the plea shall 
be taken as true, the falsity of charges set up as the basis of an action 
of slander were admitted wliere défendant pleaded the gênerai issue 
merely, with no plea of justification. 

5. LlIîlSL AND SLAKUEB <S=5l00(8) — PbOOP — SUFFICIENCT. 

In an action for slander, proof of words difïerent from those alleged, 
though équivalent or of similar import, is not sufflcient, but it is suffl- 
cient if the words proven correspond substantially with those alleged. 

6. LiBEL AND Slander <S=3lOO(7) — Pleading — Félonies. 

In an action for slander, plaintiff is not required to prove ail the 
words alleged ; it being suflicient if he prove enough of the ianguage 
alleged to constitute a cause of action. 

7. Libel and Slandeb <®=3l23(3) — Actions — Jury Questions. 

In an action for slander where the falsity of the charges averred was 
admitted by the pleadlngs, the question whether those charges shown 
to hâve been uttered imputed to plaintiff the commission of félonies in- 
volving moral turpitude as set forth in innuendoes is for the jury. 

8. Libel and Slandeb ©=37(12) — Wobds Actionable — Défenses. 

A charge of embezzlement made In Tennessee is slanderous even though 
under the Tennessee stututes restitution is a défense to crirainal prosecu- 
tion, the case being analf)gous to one where the commission of a cnme 
barred by limitations is charged. 

(gsaFor other cases see same topic & KEV-NUMBEK in ail Key-Numbered Digests & Indexes 
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9. CoRPORATio?fs ©=3423 — AcTa of Agent — Ijaeility of Corporatioîj. 

A corporation Is llable for a slander by Its agent when uttered within 
the scope of liis employinent and in the performance of his duties in the 
course of transacting the business of the corporation. 

10. Corporations <S='432(6) — Acts of Agent — Liability or Corporation. 

In case of litael and slander, as in other torts, tlie authority of a cor- 
porate agent to utter a slander. or piibllsh a llbel, can be sliown by évi- 
dence of facts from which authority can be fairly and legitimately In- 
ferred, and it need not be in writing under seal, or given by vote of the 
corporation. 

11. Corporations <S=:j433(1) — Actions — Evidence — Sufpicienct. 

In an action against a corporation for a slander uttered by its agent, 
évidence held snfficient to warrant a fiuding that the slander was uttered 
by the agent In the course of hls employment, and to carry the case to 
the jury on that theory regardless of any question of ratification. 

12. LiBEL and Slander <S=3l23(7) — Damages — Mitigation — Jtjby Question. 

While, under the Tennessee décisions, défendant in a libel suit may 
show in mitigation of damages that the charge was occasioned by plalntlff's 
o\vn misconduct, sueh évidence does not warrant witlidrawal of the case 
from the jury, for the questions of the sufficlency of the mitigating 
évidence, as well as the amount by whleh the damages should be reduced, 
are for the jury. 

13. Corporations iS=423 — Agent — Authority of — Course of I3mployment. 

Whei'e an agent of a corporation m a purely social conversation wlth a 
Personal friend charged plalntilï witli défalcations from the corporation, 
such charge was not made within the scope of the agent's authority and 
wlll not support a slander suit against the corporation. 

14. Appeal and Erbob iS=5l062(l) — Review — Verdict. 

Where, In a slander suit, one of the two eounts should not hâve been 
submitted, and the verdict was gênerai and no apportlonraent was poss-l- 
ble, a judgment for plaintlfî niust be reversed, and a new trial granted. 

15. Appeal and Errob <S=>231(3) — ^Présentation of Gkounds of Review in 
Court Below — Necessity. 

An assignaient of error complaining of the admission of évidence on a 
ground of objection not urged in the court below is not well taken. 

16. Appeal and Errob iS=;>1048(5), 1051(3), 1053(1)— Review— Habîhless Er- 
ror. 

Plalntifï in error cannot eomplain af the mode of proving a fact whlch 
It speciflcally admitted, of tlie admission of évidence subsequently wlth- 
drawn from the jury, or of the overruling of an objection to a question, 
where the wltness answered in the négative, for such rulings were harni- 
less. 

17. Appeal and Error (§=^200(3) — Présentation of G rounds of Review in 

Court Bei.ow — Excephons- — Necessity. 

An assigmnent of error complaining of the admission of évidence Is 
not well taken \\-here no exception thereto was reserved below. 

18. Witnesses '3=>393(1)— Best Evidence — Testimony op Witness. 

Though testimony of a wltness glven on another occasion was trau- 
scribed In book form, yet, as the wltness did not testlfy by déposition, 
such transcrlpt did not liecome the best évidence, and oral' évidence of 
his testimony was admissible. 

19. Corporations ©=432(11)— Evidence— Admissibility— Ratification. 

While self-serving déclarations are ordlnarlly inadmissible, a letter to 
the président of the défendant corporation bringlng home to him plaintifE's 
elaim that a corporate agent had circulated slanders against him is ad- 
missible on the question whether the corporation ratlfied the acts of such 
agent. 



©=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes' 
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20. LlBEI. AND Sr-ANDER <;=5l]0(l) — EVIDENCE — ADMISSIBILITY. 

Where plaintlfE vvhlle managing a cotton seed oU inill for défendant 
corporation used its funds for purchase of cotton futures and, sucl] 
purcliases resulting in loss, he was cîiarged wlth défalcations, évidence as 
to tlie trade customs of cotton seed oil mills to protect purehasers of 
seed cotton by tlie ijureliase of cotton futures as liedges, was admissible 
in an action against tlie corporation for slander; it appearing tliat the 
corporation In that action asserted that plaintiff was a defaulter and 
att^eked the good taith of the purchases. 

21. LiBEL AND Slandee 'S=>107(4) — Evidence — Admissibility. 

In an action for slander where the évidence was sufflcient to warrant 
the submission to tlie jury of the question of punitive damages, évi- 
dence as to the amount invested in defendant's business was admissible on 
that <iuestion. 

22. LiBKL AND Slasdek <g=»110(3) — Evidence — Good Ciiabacter. 

In a suit for an alleged slanderous cliarge that plaintiff was defaulter, 
rebuttal évidence as to plaintiff's good réputation before the utterance of 
the slander was admissible, where, though no plea of justification was filed, 
the défendant proceeded on the theory that the charge was true. 

23. Corporations <g=>513(4) — Actions — Act or Agents — Katification — 

Pleadinc. 

Ratiflcation, being rétroactive in its effect and équivalent to original 
authority, need not be plcaded in iin action against a corporation for a 
slander uttered by Its agent; It being admissible under a gênerai aver- 
ment of authority. 

24. Corporations iS=4.33(2) — Actsof Agent — Ratification — Silence. 

Silence of a principal, though a corporation, after knowledge of the 
unaiithorized act of an agent, may in connection wlth other circumstances 
be sufflcient évidence of ratiflcation to take tlie case to the jury. 

25. Trial <®=»423 — Instructions — Objections. 

In an action against a corporation for a slander uttered by Its agent, 
the corporation having requested a spécial instruction on ratiflcation 
canuot complain of the charge relating thereto on the ground that the 
ratification was neither averred nor proven. 

26. Trial <g=>219 — Instructions — General Instructions. 

Where It was asserted that a corporation was liable on the theory of 
ratiflcation for a slander uttered by its agent, a charge on the question 
of ratiflcation should explain the essentlal éléments Involved as applled 
to the facts of the controversy. 

27. Corporations <S=42e(9) — Acts of Agents — Ratification. 

Where plaintiff sued a corporation for slander basod on a charge made 
against him by a corporate agent whlle endeavoring to obtain a settlemeiit 
of plaintiff's supposed shortage, the corporation was not liable on the 
theory of a ratification of its agent's statement unless the agent made 
the statement whlle purporting to act for the corporation, and it wlth fuU 
knowledge that he had purported to so act elther expressly or impUedly ap- 
proved and adopted the agent's mission. 

28. Corporations ©=432(12) — Ratification — Wiiat Constitutes. 

Where plalntlffi asserted that défendant corporation ratifled a charge 

• made against him by a corporate agent, the fact tlu^t the défendant cor 

poration thereafter reiterated the charge does not itself show ratiflcation, 

but Is merely évidence bearlng on the question whether défendant in- 

tended to ratify and adopt the act of Its agent. 

29. Appeal and Errob ©=3232(3) — Review — Harmless Eeror — Limited Ex- 

ceptions. 

Where défendant excepte<i to a charge that there Is a presumptlon that 
the testlmony of a witness having pecullar knowledge, which was wlth- 
held, would not support the contention of the party withholdlng It, on the 
ground that the charge applled to one of its agients, but It appeared that 

^issFor other cases see same topio & KBY-NUMBER In aU Key-Numbered DIgests & Indexes 
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thé Cesignated agent took tlie stand and fuUy testlfied, neitlier the pro^ 
priety oi the charge as a gênerai stateinent, nor whether it was prejudlcial 
to défendant as referrhig to another agent who dld not in fact testify, 
need be reviewed. 

30. Corporations <S;=5423 — Agents — Slandeb. 

LIability of a corporation for slanderous charges uttered by Its agent 
does not dépend upon express authorizatlon of the agent to utter such 
charges, but the corporation may be liable if such utterances were ratified 
by it, or if the words were spoken by the agent in the gênerai course ot 
his employment and while trausactlng corporate business with which he 
had been intrusted. 

31. ÏKiAL <S=32C0(1) — Instructions — Refusal. 

The refusal of a spécial instruction covered in substance by the charge 
given is not error. 

32. CosTS ©=>25(î(3) — Appeal and Erbor — Printing of Tbanscbipt. 

As Court Rule 10 (202 Fed. vii, 118 C. C. A. vii) provides Uiat the évi- 
dence in a bill of exceptions shall be stated in narrative form, ail parts 
not essential being omitted, défendant though suocessful ou a writ of 
error should be allowed only one-half of the eost of printing the transcript 
where the bill of exceptions set forth the entire évidence in questions and 
answers and included much that was redundant. 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Action by James Sloan against the Buckeye Cotton Oil Company. 
There was a judgment for plaintiff, and défendant brings error. Re- 
versed and remanded, with directions. 

W. B. Miller, of Chattanooga, Tenn. (George H. Warrington, of 
Cincinnati, Ohio, of counsel), for plaintiff in error. 

G. T. Fitzhugh, of Memphis, Tenn., for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SAN- 
FORD, District Judge. 

SANFORD, District Judge. This is an action of slander brought 
by James Sloan, a citizen of Tennessee, hereinafter called the plaintiff, 
against The Buckeye Cotton Oil Company, an Ohio corporation, here- 
inafter called the défendant, in the Circuit Court of Shelby County, 
Tennessee, and removed by the défendant to the District Court below. 
The trial resulted in a verdict in favor of the plaintiff for $40,000.00 
as compensatory and $10,000.00 as punitive damages. On motion for 
new trial, the plaintiff, upon a conditional requirement by the court, 
remitted $25,000.00 of the compensatory damages: and judgment for 
$25,000.00 and costs was thereupon rendered against the défendant; 
which has brought this writ of error. Manifold errors are assigned. 

1. Upon the institution of the suit the défendant employed local 
counsel at Memphis to take charge of the case in its behalf and re- 
move it to the Fédéral Court. Before the déclaration had been^ filed 
they filed in the State court a proper pétition for removal, based on di- 
versity of citizenship, with bond. The déclaration was filed later on 
the same day, without notice to them. An order of removal having 
been subsequently made by the State court, the defendant's counsel 
entered in the District Court a copy of the record in the State court. 

<g=s>For otlier cases see same topic & KBY-NtJMBER in ail Key-Numbered Digests & Indeie» 
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This contained, unknown to them, a copy of the déclaration. After 
the expiration of thirty days from the entry of such record, a judg- 
ment by default was entered against the défendant in the District 
Court. Subsequently an order consented to and approved by the at- 
torneys of record for both parties was entered, reciting that "by con- 
sent of parties" this default was set aside "on condition that the de- 
fendant shall file its pleas within five days from this date." Thereaf ter 
other counsel employed meanwhile by the défendant, appeared and 
presented, without the approval or consent of the defendant's record 
counsel, a motion to modify the previous consent order and allow the 
défendant to file three preliminary motions : (a) to strike the déclara- 
tion for duplicity; (b) to expunge parts thereof; and (c) for more 
spécifie statement of the cause of action. This motion was denied on 
the grounds that such preliminary motions were dilatory and without 
merit, and that even if meritorious, the défendant was bound by the 
former consent order setting aside the default to file "pleas to the 
merits" within the time specified. The défendant thereupon filed 
pleas of the gênerai issue. 

[1, 2] We pass, without détermination, the question whether the 
déclaration, although filed in the State court after its jurisdiction had 
been terminated by the filing of the pétition for removal and bond 
(Crehore v. Ohio Railway, 131 U. S. 240, 243, 9 Sup. Ct. 692, 33 L. 
Ed. 144;^ Marshall v. Holmes, 141 U. S., 589, 595, 12 Sup. Ct. 62, 35 
L. Ed. 870), was nevertheless so incorporated in the record entered by 
the défendant in the District Court as to hâve properly subjected it to 
judgment by default under sec. 29 of the Judicial Code (Act March 
3,1911, c. 231, 36 Stat. 1095 [Comp. St. 1916, § 1011]). However 
this may be, the action of defendant's counsel in consenting to the 
setting aside of the default upon the express condition that the défend- 
ant should "file its pleas" within five days thereaf ter, was an élection 
by which the défendant treated the déclaration as properly filed and 
waived its right to make défense thereto otherwise than by the filing 
of "pleas" as specified. The trial judge was hence entirely justified in 
declining to thereafter permit the défendant to file the preliminary mo- 
tions tendered. Furthermore such motions were in the main, if not 
entirely, dilatory in their nature and without substantial merit. And 
in any event, the déniai of leave to file them resulted in no préjudice to 
the défendant by reason of varions rulings subsequently made on the 
trial^ — including the entire withdrawal of two counts of the déclaration 
from the considération of the jury — by which the défendant received 
the full benefit of the contentions sought to be made by such motions, 
to the extent.Hf any, that they were meritorious. 

, {'31 2^. T*he déclaration contained four counts. At the conclusion of 
the évidence the défendant moved for a directed verdict on each and 
every count. This motion was sustained as to the first and fourth 
counts, and overruled as to the second and third counts. At the con- 
clusion of the charge the défendant renewed its application for a di- 
rected verdict under the third count, in the form of a request for a 
spécial' instruction to the jury; which the court declined to give. In 
submitting the case to the jury under the second, and third counts the 
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court directed that if they found for the plaintiff under both counts 
they should state that they found for him and assess the damages 
under both counts as one sum, separating only the compensatory and 
punitive damages ; but if under one count only, they should state un- 
der which and assess the damages thereunder. The jury returned a 
gênerai verdict in favor of the plaintiff, as above stated; which must 
be treated as a verdict on both the second and third counts, assessing 
the aggregate damages thereunder. 

[4] The second count alleged that the défendant, through one H. 
J. Schoettelkotte, its authorized agent and représentative, in a dis- 
course concerning the plaintiff in bis capacity as manager of properties 
operated by the défendant, had at Chattanooga, Tenu., in the présence 
of one Reynolds, falsely and maliciously said of him that he was short 
with the défendant in an amount around ninety thousand dollars, 
meaning thereby that he had f raudulently misappropriated to his own 
use funds of the défendant and imputing to him the félonies of f raudu- 
lent breach of trust or embezzlement. The third count alleged that 
the défendant, through said agent and représentative, and in a like dis- 
course concerning the plaintiff, had at Memphis, Tenn., in the présence 
of one Murphee, falsely and maHciously said of him that he v^^as short 
in his account with the défendant in the sum of about sixty thousand 
dollars, and, it was said, had made a complète confession of the short- 
age, meaning thereby that he had f raudulently appropriated to his own 
use the funds of the défendant to such amount. The défendant plead 
the gênerai issue merely, with no plea of justification; thereby ren- 
dering inadmissible any évidence that the alleged charges were true; 
and, in efïect, admitting their falsity. Tenn. Code, § 2910 (Thomp. 
Shan. 4631); McCampbell v. Thornburgh, 3 Head. (Tenn.) 109, 111; 
Bank V. Bowdre Bros., 92 Tenn. 722, 730, 23 S. W. 131; Newell, 
Slander & Libel (3d Ed.) 767, and cases cited. 

The défendant earnestly insists that the trial court was in error in 
denying it a directed verdict on both the second and third counts. 
The détermination of this question involves a considération of ail the 
évidence, which is unnecessarily voluminous, confused and in many 
matters conflicting; as well as of the rules of law applicable thereto. 
It is impracticable, within reasonable limits, to set forth the détails of 
the évidence, which is largely of a circumstantial nature, relating, 
among other things, to many conver,sations with varions of the defend- 
ant's ofïicers and their conduct prior to and after the alleged slanderous 
utterances, and including many documentary exhibits ; or even, without 
extending this opinion to undue length, to give a summai-y of the évi- 
dence adequately representing the respective contentions of the parties. 
We shall hence merely state the gênerai conclusions which we bave 
reached on the controUing questions in issue, after giving to ail the 
évidence our careful considération. 

The défendant, which was engaged in crushing cotton seed for the 
production of cotton seed oil, owned and operated varions mills located 
at différent southern points ; among others a mill at Memphis, of 
which Schoettelkotte was the local manager. It had also leased from 
the Richmond Cotton Qil Company two mills, located at Corinth, 
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Miss., and Kennett, Mo., which it also operated. The plaintiff, who 
was a stockholder in the Richmond Company and had formerly been 
its gênerai manager, was employed by the défendant as manager of 
the two Richmond mills ; his office being at Memphis. The opération 
of the defendant's Memphis mill, under Schoettelkotte, and of the two 
Richmond mills, under the plaintiff, were entirely separate ; Schoettel- 
kotte as manager of the Memphis mill having nothing whatever to do 
with the plaintiff's management of the two Richmond mills. 

During the last year of the lease, the plaintiff, at différent times, 
used large amounts of the defendant's funds, aggregating at least $25,- 
000.00, which had been sent to him for carrying on the opérations of 
the Richmond mills, in the purchase of cotton futures, on margins, 
through bucket shops at Memphis. Thèse purchases resulted in heavy 
loss. The plaintiff testified, however, that no part of thèse purchases 
were made on his own account ; and there was material évidence to 
the effect that they were in fact made solely as advances to and on 
the account of the Planters' Gin Company, a ginning company which 
was under contract, in considération of advances made, to furnish the 
Richmond mills with the cotton seed which it ginned, and were hedges 
intended to protect said Gin Company from losses on purchases of 
spot cotton. Shortly before the expiration of the lease, the plaintiff 
made a disclosure of this loss to the defendant's président. The na- 
ture and extent of this disclosure is in dispute ; but there was circum- 
stantial évidence at least tending to show that the defendant's prési- 
dent believed from the disclosure made and other circumstances that 
the plaintiff had used the defendant's funds, at least in part, in specu- 
lating in cotton on his own account; and that this belief was commu- 
nicated to Schoettelkotte through the defendant's auditor and gênerai 
manager. 

[5-8] The great weight of the évidence further shows that shortly 
after this disclosure by the plaintiff, Schoettelkotte, in conversation 
with Reynolds and Murphee at Chattanooga and Memphis, respective- 
ly, used concerning the plaintiff substantially, if not literally, the lan- 
guage set f orth in the second and third counts of the déclaration, 
charging him with shortages, without material variance. While proof 
of words différent from those alleged, although équivalent or of simi- 
lar import, is not sufficient (Dawson v. Holt, 11 L,ea [79 Tenn.] 583, 
592, 47 Am. Rep. 312; Roberts v. Lamb, 93 Tenn. 343, 345, 27 S. W. 
668), it is sufficient if the words proven correspond substantially with 
those alleged (Dawson v. Holt, 11 Lea [79 Tenn.] at page 592; Grand 
Union Tea Co. v. Lord [4th Cire] 231 Fed. 390, 393, 145 C. C. A. 384; 
Newell, Slander & Libel [3d Ed.] § 963, p. 977). And although that 
portion of the charge set forth in the third count relating to the plain- 
tiff's supposed confession was not proved substantially in the words 
alleged, it was sufficient to prove enough of the language alleged to 
constitute a cause of action. Roberts v. Lamb, 93 Tenn. at page 344, 
27 S. W. 668;: Massée v. Williams (6th Cire.) 207 Fed. 222, 233, 124 
C. C. A. 492, and cases cited. The charge of shortage must, under 
the pleadings, be taken as admittedly untrue. It was then a question 
for the jury whether thèse charges as made, imputed to the plaintiff. 
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under ail the surrounding circumstances, the commission of félonies, 
involving moral turpitude, as set forth in the innuendoes, and were 
hence actionable ; or merely imputed to him conduct amounting at the 
most to irregularity or négligence. Grand Union Tea Co. v. Lord (4th 
Cire.) 231 Fed. at page 395, 145 C. C. A. 384; Newell, Slander & U- 
bel (3d Ed.) § 53, p. 97 ; Id., §§ 341-345, pp. 362, 363 ; and cases cited. 
And even although under the Tennessee statutes a person guilty of 
embezzling or fraudulently converting the funds of another entrusted 
to him may escape conviction by making restitution (Allen v. Dunham, 
92 Tenu. 257, 269, 21 S. W. 898), it is clear, on principle, that a charge 
falsely imputing to another the commission of such crimes is neverthe- 
less actionable, just as it is actionable to falsely impute to another the 
commission of a crime for which prosecution has been barred by the 
statute of limitations (Newell, Slander & Libel [3d Ed.] §§ 80-82, 
pp. 125 and 126, and cases cited). 

[9, 10] The essential question then is whether there was in the évi- 
dence a sufficient showing as to the liability of the corporation for 
thèse utterances to warrant the submission of the case to the jury. 

There is much conflict of authority on the question of the liability 
of a corporation for a slander uttered by its agent. In the earlier 
cases, there was a marked tendency to restrict the liability of a cor- 
poration for such slander within narrower limits than in other torts 
committed by its agents. The later cases, however, tend decidedly to 
départ from this restriction. And after careful considération of the 
authorities, we conclude that the sound rule established by the greater 
weight of the more récent cases, is that a corporation is liable for a 
slander by its agent when uttered within the scope of his employment 
and in the performance of his duties in the course of transacting the 
business of the corporation. International Text Book Co. v. tleartt 
(4th Cire.) 136 Fed. 129, 132, 69 C. C. A. 127; Grand Union Tea Co. 
V. Lord (4th Cire.) 231 Fed. at page 393, 145 C. C. A. 384; Hypes v. 
Southern Railway, 82 S. C. 315, 64 S. E. 395, 21 L. R. A. (N. S.) 873, 
17 Ann. Cas. 620; Rivers v. Yazoo Railroad, 90 Miss. 190, 212, 43 
South. 471, 9 L. R. A. (N. S.) 931 ; Fensky v. Casualty Co., 264 Mo. 
154, 160, 174 S. W. 416, Ann. Cas. 1917D, 963; Payton v. Clothing 
Co., 136 Mo. App. 577, 118 S. W. 531 ; Waters-Pierce Oil Co. v. Brid- 
well, 103 Ark. 345, 347, 147 S. W. 64, Ann. Cas. 1914B, 837 ; Sawyer 
V. Railroad, 142 N. C. 1, 54 S. E. 793, 115 Am. St. Rep. 716, 9 Ann. 
Cas. 440; Newell, Slander & Libel (3d Ed.) § 448, p. 436. This ac- 
cords with the gênerai rule stated by the Suprême Court as to the lia- 
bility of a corporation for torts committed îjy its agents, and specifi- 
cally applied by it in libel suits. Philadelphia Railroad v. Quigley, 21 
How. 202, 210, 16 L. Ed. 73 ; Washington Gas Light Co. v. Lansden, 
172 U. S. 534, 19 Sup. Ct. 296, 43 L. Ed. 543, and cases cited. And 
see Stewart v. Wright (8th Cire.) 147 Fed. 321, 327, 77 C. C. A. 499, 
citing many cases illustrating the application of this gênerai rule to 
various torts. Furthermore, in libel as in other torts, the agent's au- 
thority need not be in writing under seal or constituted by vote of the 
corporation, but may be shown by évidence of facts from which his 
authority to act upon or in relation to the subject matter involved may 
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be fairly and legitimately inferred. Washington Gas Light Co. v. 
Lansden, 172 U. S. at page 544, 19 Sup. Ct. 296, 43 L- Ed. 543 : New 
York Central Railroad v. United States, 212 U. S. 481, 494, 29 Sup. 
Ct. 304, 53 L. Ed. 613. This ride is applicable in an action of slander. 
Payton v. Crédit Co., 136 Mo. App. 577, 118 S. W. 531. We perceive 
no Sound reason why the liability of a corporation for the act of its 
agent should differ in an action for slander from that in actions for 
libel or other torts, and can not agrée in the view expressed in South- 
ern Ice Co. V. Black, 136 Tenn. 391, 397, 189 S. W. 861, Ann. Cas. 
1917E, 695, and other authorities, that in an action of slander, as dis- 
tinguished from libel and other torts, a corporation is not liable (in the 
absence of ratification) for the utterances of its agent unless it either 
expressly authorized the slanderous words or they were necessarily 
spoken in the course of the agent's duty. On the contrary we think 
the gênerai rule applicable in slander, as in other torts, is that stated 
in New York Railroad v. United States, 212 U. S. at pages 493, 494, 
29 Sup. Ct. 304, 53 L,- Ed. 613, namely, that a corporation is responsi- 
ble for the acts of its agent done in the course of his employment, al- 
though done wantonly, recklessly, or against express orders, and 
which, although not within his strict powers, he has assumed to per- 
form for the corporation when employing the powers actually author- 
ized. In slander, as in other torts, a corporation, as any other master, 
is responsible for the act of its servant done in furtherance of its 
business, not merely when the servant's authority to do such act has 
been expressly conferred, but also when it was incident to the duties 
intrusted to him, even though in opposition to his express or positive 
orders. Sawyer v. Railroad, 142 N. C. at page 8, 54 S. E. 793, 115 
Am. St. Rep. 716, 9 Ann. Cas. 440. 

[11] It is undisputed that Schoettelkotte, as manager of the de- 
fendant's Memphis mill, had no concern with any niisappropriation 
of f unds that might hâve been made by the plaintifï as manager of the 
Richmond mills, and that his utterances to Reynolds and Murphee 
concerning the plaintiff were not made in the scope of his employment 
as manager of the Memphis mill or in the course of any business of 
the défendant relating thereto ; and, hence, that unless at the time of 
thèse utterances he had been employed by the défendant on other busi- 
ness in the course of which he made thèse utterances, the défendant 
would not, in the absence of ratification, be liable therefor as matter 
of law. 

The record does not show the grounds on which the défendant ask- 
ed a directed verdict, nor on which it was denied. However, in sub- 
mitting the case to the jury, the court charged, in substance, that the 
plaintifif's sole theory in référence to Schoettelkotte's authority was that 
he had been authorized by the défendant to utter thèse statements con- 
cerning the plaintifï for the purpose of preventing compétition in its 
business, by the Richmond Company after the expiration of the lease, 
by injuring the réputation of the plaintifif, its former gênerai manager, 
who was expected to again operate its mills for it ; and that they could 
not find for the plaintiff on the question of Schoettelkotte's authority 
unless this theory was made out by the évidence. There was no ex- 
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ception to this portion of the charge by either party. The defendant's 
motion for new trial was furthermore overruled by the court sub- 
stantially upon the ground that this theory of the plaintifï was sustain- 
ed by the proof. liowever, after careful considération of the entire 
évidence bearing upon this question, we find no testimony as to any 
facts from which, in our opinion, it could be fairly and legitimately 
inferred that the défendant by any of its executive officers employed 
Schoettelkotte to spread defamatory cliarges concerning the plaintiff 
for the sinister purpose involved in this theory. 

The plaintiff, however, in this court contends, in the alternative, 
that the testimony shows that thèse utterances were made by Schoet- 
telkotte in the course of duties assigned to him in the effort to obtain 
for the défendant some of the money which it was charged the plain- 
tiff had misappropriated. And upon careful considération of the en- 
tire testimony, including the évidence relating to the previous and sub- 
séquent conduct and statements of varions officers of the défendant, 
and considering the conflicting testimony in the aspect least favorable 
to the défendant, as we must on this review, we find that there was 
material évidence, of a circumstantial nature, tending to show, as a 
matter of fair and legitimate inference, that Schoettelkotte, under au- 
thority emanating from the defendant's président and transmitted 
through its auditor and gênerai manager, was intrusted with the duty 
of endeavoring to obtain a settlement of the plaintiff's supposed short- 
age through friends of the plaintiff residing at Chattanooga, especially 
the président of the Richmond Company, who had been his long time 
friend and financial hacker ; and that in the discharge of the business 
of the défendant in respect to the matter thus intrusted to him, he 
went to Chattanooga and there made the statement to Reynolds con- 
cerning the plaintiff's supposed shortage, as charged in the second count 
of the déclaration, in the course of the mission with which he was 
thus intrusted and as a step in obtaining an interview with the prési- 
dent of the Richmond Company- — who was likewise the président of 
the Company of which Reynolds was the manager — for the purpose 
of laying the plaintiff's supposed shortage before him and obtaining a 
settlement thereof. 

We hence conclude that, independently of the question of ratifica- 
tion, there was sufficient testimony to take the second count to the ju- 
ry on the theory indicated, on the question of Schottelkotte's au- 
thority. 

[12] Nor would the court hâve been justified in withdrawing this 
count from the jury upon the theory, upon which the défendant 
earnestly insists, that under the rule laid down by this court in Mas- 
sée V. Williams (6th Cire.) 207 Fed. 222, 234, 235, 124 C. C. A. 492, 
the plaintiff's own conduct had been such as to defeat his right of ac- 
tion. In that case, after reviewing West v. Walker, 2 Swan (Tenn.) 
32, 33, and other Tennessee cases establishing the local rule that a de- 
fendant in a slander suit may, under the gênerai issue, introduce in mit- 
igation of damages testimony which does not amount to justification, 
as by showing that the charge was occasioned by misconduct of the 
250 F,— 46 
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plaintiff leading the défendant to believe him guilty, thereby rebutting 
the malice with which it might otherwise be presiimed the défend- 
ant's vvords were uttered, it was specifiçally held that, since the amount 
of damages should be graduated by the degree of malice by which the 
défendant was actuated, while misconduct on the part of the plaintiff 
leading to a reasonable belief on the defendant's part that the charges 
were true, should be punished, to the extent which the circumstances 
warranted, by withholding the punitive damages to which he might 
otherwise be entitled, the plaintiff would, nevertheless, be entitled to 
receive the full amount of his actual compensatory damages, as deter- 
mined in view of ail the mitigating circumstances. On the trial below 
the défendant did not, in terms at least, rely upon the plaintiff's al- 
îeged misconduct in mitigation of damages, upon the theory of its 
reasonable belief in the trutli of the charges made by Schoettelkotte, 
but, on the contrary, although it had not plead justification, asserted 
in the présence of the jury that its position was that he was actually 
a defaulter. Without determining whether its position, apparently one 
of absolute justification as a complète défense, was so inconsistent 
with the theory of reasonable belief going only in mitigation of dam- 
ages, as to prevent the défendant from relying upon the rule of mit- 
igation stated in Massée v. Williams, it is clear that this rule did not 
justify the withdrawal of this count from the jury for two reasons; 
first, under ail the évidence, the question as to the plaintiff's miscon- 
duct and the defendant's reasonable belief was one for the jury; and 
second, in any event, this rule only went in mitigation of damages 
and did not take away the plaintiff's entire right of action. 

[13, 14] The question presented, however, as to the third count, is 
entirely différent from that as to the second. The statement to Mur- 
phee was made under wholly différent circumstances. Murphee was a 
Personal f riend of Schoettelkotte, who had corne to see him on a social 
visit having no connection whatever with any business of the défend- 
ant. The statement concerning the plaintiff was casually made, in the 
course of a purely social conversation, by way of explaining Schoettel- 
kotte's delay in seeing Murphee. We find no testimony whatever jus- 
tifying the inference that it was made within the scope of any duty 
for which Schoettelkotte had been employed or in relation to any busi- 
ness of the défendant whatsoever. There was furthermore no évidence 
that the fact that Schoettelkotte had made this statement to Murphee 
was ever brought to the knowledge of the défendant, or that it was 
ratified in any manner or form. "We hence conclude that the court was 
in error in denying the defendant's motion for a directed verdict on 
the third count, relating to this conversation, and also in declining to 
give the spécial instructions requested directing a verdict on this count ; 
to both of which actions the défendant duly excepted. And hence, 
since the verdict was a gênerai verdict upon both the second and third 
counts, with an assessment of the aggregate damages under the two 
•counts, which are not apportionable, it necessarily results that on ac- 
count of the erroneous submission of the third count to the jury, the 
entire verdict must be set aside and the défendant awarded a new 
trial. Wilmington Mining Co. v. Fulton, 205 U. S. 69, 79, 27 Sup. 
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Ct. 412, 51 L. Ed. 708. And see Stultz v. Cousins (6th Cire.) 242 Fed.. 
794, 797, 155 C. C. A. 382. 

We therefore need not détermine the question of practice, whether, 
if the verdict rested upon the second count alone, the f acts that the mo- 
tion for a directed verdict was apparently denied upon an untenable 
theory, the case submitted to the jury upon such theory, without excep- 
tion by the défendant, and the verdict sustained upon such theory, with- 
out any submission to the jury of the theory as to Schoettelkotte's au- 
thority upon which liability could be properly predicated or any déter- 
mination of such issue by the jury, would now constitute of itself ré- 
versible error. See Louisville Railroad v. Womack (6th Cire.) 173 
Fed. 752, 759, 97 C. C. A. 559. 

[15-17] 3. Varions errors are assigned as to ruiings on the évidence. 
One of thèse assignments relates merely to the mode of proving a 
fact which was specifically admitted by the défendant; one to a 
ground of objection not made in the court below ; one to évidence, 
which after being admitted, was withdrawn by the court from the 
considération of the jury; one to évidence not in fact admitted, the 
witness having answered the question propounded in the négative; 
one to the exclusion of évidence to which no exception was taken; 
and one to the supposed déniai of the right of cross examining upon a 
matter which was not in fact denied. None of thèse assignments are 
well taken. As to the other assignments in référence to ruiings on 
the évidence, in so far as argued in the defendant's brief, our conclu- 
sions are: 

[18] (a) The only objection made on the trial to the plaintiff's tes- 
timony as to a statement made by the defendant's président in testi- 
fying on another occasion, was that it was stated that this testimony 
(which did not appear to hâve been given in the form of a written 
déposition) had been transcribed in book form, of which plaintiff's 
counsel had a copy. Such transcript of oral testimony did not, how- 
ever, become the best évidence thereof, excluding the testimony of a 
witness who heard it as orally given. 

[19] (b) The sole ground of the defendant's objection to the plain- 
tiff's "gauntlet letter" to the defendant's président was that it con- 
tained nothing but self-serving déclarations. It, however, contained 
a référence to statements that had been circulated conceming the 
plaintiff which was clearly admissible on the question whether knowl- 
edge had been brought home to the défendant of Schoettelkotte's ut- 
terances concerning the plaintiiï, bearing on the matter of ratification. 
Manifestly the rule stated in Teller v. Patten, 20 How. 125, 129, 15 
L. Ed. 831, and other cases as to the exclusion of self-serving state- 
ments made by a party to a stranger does not justify the exclusion 
of a communication of this character sent to the opposite party. 

[20] (c) The plaintiff, over the defendant's objection, was permit- 
ted to introduce évidence as to the custom of cotton seed oil mills to 
protect purchasers of seed cotton by the purchase of cotton futures 
as hedges. The defendant's objection to this évidence, which was 
somewhat vaguely stated, was, in substance, so far as now mater ial,. 
that the matter of advances made by the Richmond mills to the Plant- 
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ers Gin Company was specifically defined by contract and could not 
be varied by custom. While, however, the défendant had not filed a 
plea of justification, its counsel had previously stated in the présence 
of the jury that it was the position of the défendant and of its counsel 
that the integrity of the plaintiff was questioned; that he was a de- 
faulter; and that he had used the defendant's money in bucket shops 
in future transactions of his own. It had vigorously cross examined 
the plaintiff in référence to his transactions, and had introduced évi- 
dence in the effort to show that the plaintiff had in fact used its funds 
in spéculations on his own account and not by way of advances to 
the Planters Gin Company as he claimed. Under thèse circumstances 
we think the trial court properly admitted évidence of the custom in 
respect to the purchase of cotton futures as hedges as bearing on the 
question whether the use of the defendant's funds was in fact in- 
tended as good faith advances to the Planters Gin Company under its 
contract, as construed in the Hght of trade customs. 

However, in the testimony admitted as supporting this custom, or 
as otherwise tending to show plaintiff's authority to buy cotton fu- 
tures as he did, there seems to hâve been a failure to préserve any 
clear distinction between buying or selling a future to hedge against 
loss upon a purchase or an existing holding of cotton for ginning, and 
that dealing in futures which would be merely gambling, in the hope 
of retrieving an accrued loss. The plaintiff's transactions in the bucket 
shops are claimed to hâve been of this latter class; and, if this be 
true, it is obvions that the testimony tending to show authority to buy 
futures for the former purpose would not tend to support purchases 
of the second class. We assume that upon the retrial which is to be 
had attention will be given this distinction. 

[21] (d) The évidence as to the amount invested in the defendant's 
business was admissible on the question of punitive damages ; the évi- 
dence being suffîcient, in our opinion, to warrant the submission of 
this matter to the jury. See Price v. Clapp, 119 Tenn. 425, 432, 105 
S. W. 864, 123 Ani. St. Rep. 730; Massée v. Williams (6th Cire.) 207 
Fed. at page 235, 124 C. C. A. 492; American Publishing Co. v. 
Sloan (6th Cire.) 248 Fed. 251, C. C. A. (Februai-y 11, 1918). 

[22] (e) After the close of the defendant's évidence in chief, the 
plaintiff was permitted in rebuttal to show his gênerai good réputation 
in the community prior to the alleged slander, over a merely gênerai 
objection by the défendant for immateriality, inadmissibility and in- 
compctency. In Martin v. Hooker, 7 Cold. (Tenn.) 130, 131, it was 
held that a plaintiff in an action of slander could not, under the gên- 
erai issue, introduce évidence in chief of his good character, which was 
inadmissible except to rebut évidence of bad character offered by the 
défendant, and that the admission of such proof in chief was réversi- 
ble error. However, it appears that in a subséquent unpublished 
opinion in Murtaugh v. Publishing Co., the Suprême Court of Ten- 
nessee declined to follow the ruling in Martin v. Hooker, at least to its 
f ull extent, and held that, under its more récent practice, such évidence, 
even if inadmissible, being merely cumulative on the plaintiff's pre- 
sumption of good character, did not constitute réversible error. In 
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Massée v. Williams (6th Cire.) 207 Fed. at page 235, 124 C. C. A. 492, 
the question of the correctness of the rule stated in Martin v. Hooker, 
supra, was reserved, this court, however, saying that while such 
proof was not necessary in chief, and was generally unnecessary, the 
plaintiff had the undoubted right to rebut any assault made on hls char- 
acter by the défendant. We need not now détermine the scope or cor- 
rectness of the Tennessee rule ; or whether it is, as a state law of évi- 
dence, binding on a fédéral court sitting in Tennessee in an action at 
law. See American Publishing Co. v. Sloan (6th Cire.) supra (February 
11,' 1918), and cases cited. It is clear that in the situation presented in 
the court below, in view of the character of the cross examination of 
the plaintiff, tending directly to impeach him, and the statement previ- 
ously made by the defendant's counsel that the défendant questioned 
the plaintiff's integrity and asserted that he was a defaulter, the trial 
court was entirely justified in permitting the plaintiff to rebut the as- 
sault thus made upon his character by proof of good réputation prior to 
the alleged slander. 

[23-28] 4. Various errors are further assigned in respect to the 
charge of the court and its action on defendant's requests for spécial in- 
structions. One of thèse assignments relates to the action of the trial 
judge in submitting the case to the jury on the plaintiff's theory as to 
Schoettelkotte's authority, to which the défendant did not except ; one 
to an addition given to a spécial instruction requested by the défendant, 
to which it likewise did not except ; and one to the supposed déniai 
of a spécial instruction which was in f act granted. As to such of the 
other assignments of error relating to the charge and requests for spé- 
cial instructions as are argued in the defendant's brief, our conclusions 
are: 

(a) The défendant excepted to so much of the charge as related 
to ratification on the grounds : first, that ratification was not averred ; 
and, second, that there was no évidence on that point. Ratification 
was not averred in any count of the déclaration. However, ratifica- 
tion, being rétroactive in its effect and équivalent to original authority 
(Fleckner v. United States Bank, 8 Wheat. 338, 362, 5 L. Ed. 631 ; 
Norton v. Shelby County, 118 U. S. 425, 451, 6 Sup. Ct. 1121, 30 L. 
Ed. 178) the generally established rule, to which we adhère, is that 
it may be proved under a gênerai averment of authority, without being 
alleged specially (Hoyt v. Thompson's Ex'r, 19 N. Y. 207, 210; Hub- 
bard v. Williamtown, 61 Wis. 397, 400, 21 N. W. 295; Porter v. 
Land Co., 127 Cal. 261, 271, 59 Pac. 563; Seal v. Loan Co., 5 Wash. 
422, 424, 32 Pac. 214; Hoosac Mining Co. v. Donat, 10 Colo. 529, 533, 
16 Pac. 157; Bigler v. Baker, 40 Neb. 325, 336, 58 N. W. 1026, 24 L. 
R. A. 255; Long v. Osborn, 91 lowa, 160, 163, 59 N. W. 14; Plumb 
V. Curtis, 66 Conn. 154, 173, 33 Atl. 998; 16 Enc. PL & Pr. 904; 2 
Abbott's Trial Brief on Pleadings, §§ 99, 124, pp. 1939, 1361 ; 2 Corp. 
Jur. § 613, p. 906). There was furthermore, in our opinion, some sub- 
stantial testimony, of a circumstantial nature, tending inferentially to 
show ratification by the défendant as to Schoettelkotte's utterance to 
Reynolds at Chattanooga. Silence of the principal, after knowledge of 
the unauthorized act of an agent, may, in connection with other circum- 
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stances, be sufficient évidence of ratification to take a case to the jury. 
Hanson v. Boyd, 161 U. S. 397, 410, 16 Sup. Ct. 571, 40 L. Ed. 746; 
Dawson v. Holt, 11 Lea (Tenn.) 583, 587, 47 Am. Rep. 312. Further- 
more the défendant itself subsequently reqnested a spécial instruction 
to the jury defining what had to be proven by the plaintifF to show 
ratification of Schoettelkotte's utterance at Chattanopga, which was 
given by the court. 

The évidence as to ratification was, however, very meager, and barely 
sufficient to pass beyond mère conjecture or surmise into an inference 
of sufficiently substantial character to go to the jury. Furthermore the 
instructions to the jury on this subject, both as given originally and 
in response to the defendant's request, were of a gênerai character, and 
did not, in our opinion, sufficiently call attention to the précise ques- 
tions to be determined. A charge to the jury on the question of rat- 
ification should explain the essential éléments involved as applied to the 
facts in controversy. Evans v. Buckner, 1 Heisk. (Tenn.) 291, 293: 
Western Railroad v. McElwee, 6 Heisk. (Tenn.) 208, 220. To avoid 
an erroneous détermination of this question, we think the jury should 
bave been specifically instructed, as applied to the testimony in this 
case, that if Schoettelkotte's utterance to Reynolds was not in fact with- 
in the scope of his employment, the défendant would not be liable 
therefor by reason of ratification, unless Schoettelkotte made this 
statement conceming the plaintiff while purporting to act as the de- 
fendant's agent and in its behalf on the assumed mission of endeavor- 
ing to obtain a settlement of the plaintifi:'s supposed shortage (2 Corp. 
Jur. § 91, p. 474, and cases cited), and unless the défendant, thereafter, 
with f ull knowledge that he had purported to act as its agent upon such 
assumed mission in its behalf, had, either expressly or impliedly, ap- 
proved such mission and intended to adopt the same (Supervisors v. 
Schenck, 5 Wall. 772, 782, 18 L. Ed. 556; 2 Corp. Jur. ,§§ 102, 112, 
pp. 484, 492, and cases cited), thereby enlarging, by ratification, thè 
scope of his employment and bringing his utterance to Reynolds with- 
in it; and further that the subséquent répétition by the défendant of 
a similar charge against the plaintiflf in an effort to collect his supposed 
shortage did not of itself constitute ratification of Schoettelkotte's pre- 
vious mission, but was merely évidence bearing on the question whether 
the défendant in fact intended to adopt and ratify the same. 

[29] (b) The court charged the jury generally that where it was in- 
the power of a party to produce a witness who had peculiar knowledge 
of the facts bearing on a material issue, and such witness was on hand 
and could be offered and his évidence was withheld, the presumption 
was that such évidence if introduced would not support the contention 
of such party. The court did not, however, refer to any particular wit- 
ness or make any spécifie application of this gênerai rule. The défend- 
ant excepted to this portion of the charge solely on the ground that 
"that meant Mr. Schoettelkotte." Manifestly this exception was not. 
well taken, as Schoettelkotte had in fact been placed upon the stand 
by the défendant and had testified fully. In view of this defective 
exception, limited to Schoettelkotte alone, it is unnecessary to déter- 
mine the correctness of the gênerai rule of law stated, as applied to the-' 
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f acts of this case, or whether, as claimed in the brief it was prejudicial 
CO the défendant as referring, not tO' Schoettelkotte, but to the de- 
fendant's auditor, who did not in fact testify. 

[30] (c) The spécial instruction requested as to the liability of the 
défendant for utterances by Schoettelkotte of which complaint was 
made in the brief, was properly denied, as it asserted non-liability of 
the défendant unless Schoettelkotte had been authorized by the de- 
fendant "to go out and utter the words spoken," thereby erroneously 
excluding liability for words spoken by Schoettelkotte in the gênerai 
course of his employment and while transacting business of the de- 
fendant with which he had been intrusted, although such spécifie words 
had not been authorized, as well as liability by reason of ratification. 

(d) The spécial instruction requested as to the authority of the de- 
fendant's auditor was properly denied, as it embodied a statement of 
fact as to the limitations of such authority by directions given him, 
which involved an issue of fact, depending upon circumstantial évi- 
dence, which the court was not authorized to withdraw from the con- 
sidération of the jury. 

[31] (e) The spécial instruction requested that there could be no 
recovery by reason of a report made by the défendant to a bonding 
Company was properly denied, as the court had in its charge instructed 
the jury that this report was not a ground of recovery, not being de- 
clared on in the déclaration, but merely a circumstance to be considered 
in determining the defendant's state of mind at the time of the alleged 
slanderous utterances and Schoettelkotte's authority in référence 
thereto, 

[32] 5. The other assignments of error do not require spécifie réf- 
érence. A question remains, however, as to the awarding of costs. 
Rule 10 (202 Fed. vii, 118 C. C. A. vii) of this court provides that the 
"évidence in a bill of exceptions shall not be set forth in full, but shall 
be stated in simple and condensed form," ail parts not essential being 
omitted, and the testimony being stated "only in narrative form," save 
that, upon direction of the judge, any part thereof "shall be repro- 
duced in the exact words of the witnesses." However, in this case, 
the bill of exceptions sets forth the entire évidence, in the exact words 
of the witness ; with ail questions, ail repetitious answers, and ail argu- 
ments of counsel ; with no omission of immaterial matters ; no con- 
densation whatever; and no réduction of the testimony to narrative 
form, or direction of the judge dispensing with this requirement. The 
transcript also contains many immaterial matters, such as motions to 
set the case for trial, and orders continuing hearings, showing the be- 
ginning and respite of the trial from day to day, and extending times 
for motions, as to which no question whatever arises; jmd even the 
"jury ticket" accompanying the entry of the verdict. The resuit is that 
there bas been submitted to this court a printed transcript containing 
534 pages, the length and redundancy of which bas greatly increased 
the labors of the court in the considération of the questions presented. 
Under thèse circumstances, we are of opinion that in awarding costs 
the défendant should be denied recovery for one-half of the costs of 
the transcript and of printing the record. See Chesbrough v. Wood- 
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worth (6th Cire.) 195 Fed. 875, 887, 116 C. C. A. 465; Garland v. 
Quinn (6th Cire.) 242 Fed. 267, 271, 155 C. C. A. 107. 

6. For the reasons stated, the judgment is reversed and the cause re- 
manded to the court below, with instructions to grant the défendant 
a new trial. The défendant will recover ail costs incident to the writ 
of error, except one-half of the costs of the transcript and of printing 
the record. 
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(Circuit Court of Appeals, Sixth Circuit. Apiil 12, 1918.) 

No. 3085. 

1. Raîlkoads ©=3394(6) — Injury ïo Pkb.son Neab Tback — Pleading Will- 

jful neg1.igekce. 

Wliere tlie original deelar,ition allegetl tliat deceased, at tlie time 
lie was struclc and liilled by oue of tlie Iraudliolds of defeiidant's inter- 
urban car, was apparently uucoiiscious of liis danger, an amendment 
averring that defendaut's motorman operated it at an excessive rate 
of speed, wantoiily failed to signal its approaoh, wantonly failed to ob- 
serve decedent's ijositiou o£ danger, and wantonly failed to take steps 
necessary to avoid a collision, iniist be construed to set up defendant's 
willful, wanton, and gross négligence, wbich would excuse contributory 
négligence on tlie part of décèdent. 

2. Railroads €=391(4) — ^Injubies to Peksons Neak Traces — Contkibutory 

Négligence — Willful Nesligence. 

Wliere tlie coiiduct of the motorman in charge of defendant's inter- 
urban car was willful and wanton, amounting to a reckless disregard ot 
the rights of otliers, the contributory négligence of deceased, who, while 
standing on bis peddler's wagon near the tracks, was struck and killed 
by a handhold on the car, will not defeat recovery, 

3. Railroaus <S=>398(5) — Injuries to Pebson,8 Neab TbjVcks — Willful anu 

Wanton Négligence — Evidence. 

In an action for the death of plaintlfC's intestate, who, while standing 
on hls peddler's wagon near the tracks, was struck and killed by the 
handholds on defendant's interurban car, évidence held sufflcient to 
warrant tlie finding that defendant's motorman was guilty of willful 
and wanton négligence excusing contributory négligence on the part 
of the intestate. 

In Error to the District Court of the United States for the East- 
ern District of Michigan ; Arthur J. Tuttle, Judge. 

Action by Charles Perna, administrator of the estate of Salvatore 
Perna, deceased, against the Rapid Railway Company. There was 
a judgment for défendant, and plaintilï brings error. Reversed, with 
directions to award new trial. 

Joseph T. Schiappacasse, of Détroit, Mich., for plaintiff in error. 
Corliss, Leete & Moody and Ben S. Pagel, ail of Détroit, Mich., for 
défendant in error. 

Before WARRINGTON and DENISON, Circuit Judges, and SAT- 
ER, District Judge. 

(g=3For otber cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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WARRINGTON, Circuit Judge. Action for damages resulting 
from the death, August 3, 1914, of Salvatore Perna. The case was 
tried twice in the court below. Upon the first trial the administrator 
recovered a verdict for $3,455.53. The verdict was set aside and a new 
trial awarded. The case w^as by consent tried the second time upon 
a record of the testimony taken and transcribed at the first trial. Aft- 
er submission of the record to the jury, upon motion of the raiiway 
company a directed verdict was rendered in its favor and judgment 
entered accordingly. The administrator brings error. 

The décèdent, Perna, had been engaged in peddhng fruit from a 
horse-drawn wagon along the Gratiot road, running in a north and 
south direction, between Détroit and Mt. Clemens. The raiiway com- 
pany was at the time maintaining and operating an interurban electric 
raiiway within and along the easterly sida of the Gratiot road. 
At a point some eight miles north of Détroit, the Bloss (or Fraser) 
road intersects the Gratiot road in an east and west direction. On the 
morning of the death Perna placed his team on the Gratiot road west 
of the railroad, near its west rail, for the purpose of selling and deliv- 
ering fruit at a grocery located upon the northeast corner of thèse in- 
tersecting roads. While Perna was standing at the east side of his 
wagon he was struck upon the face and head and instantly killed by 
one of the handholds of a south-bound car of the raiiway Com- 
pany. 

In the déclaration under which the first trial took place it is alleged 
in each count that at the time the décèdent received his in jury he 
was "apparently unconscious of his danger, and doing the work in 
which he was engaged at a point very near the * * * westerly 
rail of the * * * track, to wit, within ten inches of the same." 
On the day succeeding rendition of the first verdict the administrator 
filed an amended déclaration comprising only one count, but containing 
an allégation similar to the one just stated. The two déclarations, 
however, differ, at least in terms, as to the character of the acts 
and omissions charged ; the first averring mère négligence, and the 
second gross and wanton conduct of the raiiway company in that by 
its motorman it "operated the car at an excessive rate of speed" (fifty 
miles an hour), "wantonly failed" to signal approach of the car, "wan- 
tonly failed" to observe Perna's position of danger, and "wantonly 
failed" to take steps necessary to avoid a collision. The company filed 
a plea of the gênerai issue. The testimony tends to show that at the 
time Perna was struck his horses and wagon were headed to the north 
and standing at a slight angle to the line of the railroad track, the 
rear end of the wagon being nearest to the track, and that Perna was 
standing upon a step of the wagon about midway between the front 
and rear easterly wheels. No part of the wagon or team was struck 
by the passing cars, there being two cars in the train called a double- 
header. The motorman standing in his place on tlie front car saw the 
horses and wagon when his car was as much as 1,000 feet north of the 
place of injury, and at something less than that distance, inferentially 
about 600 feet, he saw Perna cross the track, moving in a westerly 
direction, and place his hands in the wagon. Perna had received an 
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order from the grocer and presumably was then and also at the time of 
his injury at work in selecting fruit in the wagon to fill the order. In 
passing on the motion for a new trial, the district judge stated that 
when Perna was struck he was "reaching up into his wagon appar- 
ently oblivious to his surroundings." 

As respects the speed of the train, the distance within which the 
motorman could hâve stopped it, and the giving or not of warning by 
bell or whistle, the testimony is in confiict. No showing was made as 
to the distance between the west rail and the place at which Perna 
was standing when he was struck except through the allégation of 
the déclaration that it was 10 inches; nor does the extent of over- 
hang of the car appear. Considering Perna's position and the slant- 
ing relation of the wagon and horses to the line of the west rail, 
it would seem that at the moment of the accident Perna was at 
least as far removed from the west rail as was the nearest por- 
tion of the wagon ; and since the wagon and horses were not 
struck at ail, and Perna was struck only on the right side of his 
face and head by the projecting handhold of the car, it is difficult 
to understand how the injury happened unless it was through sway- 
ing of the car as it passed him or through sudden fright causing him to 
fall backwardly from the step. The motorman himself estimated the 
speed of the car at the time Perna was struck to hâve been a rate of 
25 to 30 miles, and again at 20 tO' 25 miles, an hour ; and, moreover, 
the car was then rounding a "slight bend" in the road. 

[1 ] The motion to direct was granted for reasons which induced the 
district judge to set aside the fîrst verdict and allow a new trial. In- 
deed, both motions seem to hâve been tested by the doctrine of the 
last clear chance. In so considering the case the conduct of décèdent 
and défendant alike was treated as mère négligence. The learned trial 
judge believed that décèdent was guilty of contributory négligence; he 
understood this to be conceded; but whether such view grew out of 
an admission of counsel, or was due to interprétation of plaintiff's al- 
légation that when Perna was struck he was working at a point within 
10 inches of the west rail and in a place of danger "apparently pay- 
ing no attention to the approaching car," does not appear. It is to be 
presumed, however, that plaintif? had some object in amending the 
déclaration so as in terms to change the charge concerning defendant's 
conduct; and, as we interpret the amendment, the purpose was to 
couvert the charge of mère négligence into one involving an élément 
of intent, or a degree of recklessness équivalent to an intent, to injure 
Perna and his team, and thus to avoid the effect of the decedent's own 
négligence. As this court said through Judge Denison, in Fluckey v. 
Southern Ry. Co., 242 Fed. 468, 470 (155 C. C. A. 244): 

"Whether or not the gross and wanton négligence of the défendant will 
alvvays be a sufficient avoidance of the plaintlffi'.s contributory négligence, it 
must at lea.st be either really wiliful, or so hlghly recliless as to constitute 
the eauivalent of willfulness." 

True, the amendment does not expressly charge wiliful conduct, but 
it does charge gross and wanton négligence in several respects par- 
ticularly described. The apparent object of alleging wantonness in the 
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cônduct of the motorman was to charge the défendant with indifférence 
to Perna's riglats and with reckless disregard of his dangerous posi- 
tion in the Gratiot road, a pubhc highway. Where the intent of a 
pleading is clear, as in this instance, we are not disposed to hold a par- 
ty, seeking a vindication of his claimed rights, to a technical observance 
of form of allégation involving the choice of a word, such as "willful," 
"reckless," "wanton," or "gross," which is used with additional and 
fitting words to describe and characterize particular acts and omissions 
as constituting more than négligence. Levin v. Memphis & Charleston 
Railroad Co., 109 Ala. 332, 334, 19 South. 395. There would, for in- 
stance, be no room for criticism if the word "willful" had been em- 
ployed in place of "wanton" ; and yet, considering the allégation as to 
Perna's proximity to the west rail at the time of the injury, in con- 
nection with the entire amendment describing the conduct o.f defend- 
ant's motorman, there is scarcely room to doubt that the plaintifï meant 
to convey the same meaning by the word employed as would hâve been 
évident if he had used the word "willful" instead ; stating this in an- 
other way, when "wanton" is read in connection with the tendency of 
some of the facts adduced, a degree of reckless disregard of the motor- 
man for the rights of others in the highway is as clearly to be inferred 
as if an intent in that respect had been in terms alleged. Pre- 
sumably the object was to avoid the efïect of the virtual admission of 
contributory négligence by alleging acts on the part of défendant 
which could not be excused even by Perna's négligence ; it would thus 
seeni that the purpose was to conform the pleading to plaintiff's view 
of the évidence. 

[2] We think there was error in failing to give efifect to the charges 
introduced into the amended déclaration and to the évidence tending to 
support them. This was not to présent a case of mère négligence on 
the part of a wrongdoer which might be def eated by the contributory 
négligence, that is, the mère négligence, of the person injured. It is a 
case of culpability in the wrongdoer, difïerent in kind from ordinary 
négligence, and créâtes liability in favor of an injured person whose 
own ordinary négligence contributes to the injury; the two kinds of 
culpability thus involved hâve no relation to each other. In Aiken v. 
Holyoke Street Railway, 184 Mass. 269, 271, 68 N. E. 238, 239, Chief 
Justice Knowlton said : 

" * * * One who willfully and wantonly, In reckless disregard of the 
rights of others, by a positive act or careless omission, exposes anothor to 
death or grave bodily injury, Is liahle for tlio conséquences, eveii if the otlier 
was guilty of negligonoe or otlier fault iu connection with the causes whicli 
led to the injury. The différence in rules applicable to the two classes of 
cases results from the différence in the nature of the conduct of the wrong- 
doers in the two kinds of cases. In the first case the wrongdoer is guilty of 
nothing woise than carelessness. In the last he is guilty of a willful iuteu- 
tional wrong." 

In McGhee v. Campbell, 101 Fed. 936, 942, 42 C. C. A. 94 (C. C. A. 
5), Judge Shelby said in the course of his opinion : 

"In cases where the injury is wanton or willful, the doctrine of contributory 
négligence lias no application. * * * Now, if there was évidence before 
the jury tending to prove the allégation of thèse counts, and to show that the 
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jets complained of were compiittod wantonly and recldessly, then the 
case could iiot properly be taken from. the jury, even if the évidence, ad- 
initted under the pleas to the other oonnts charging simple négligence, as 
niatter of law had shown contributory négligence. It is clear that one who 
commits a wrong willfuUy cannot défend by saying that the Injured person 
was guilty of négligence. * * * The évidence, \ve think, to say the least, 
tended to show wanton négligence, or recUless indifférence to the probable con- 
séquences of the acts complained of, which is construed to be the equiviileut 
of intentional or willful." 

Judge Cooley in his work on Torts (2 Cooley, Torts [3d Ed.] p. 
1442), thus States the rule : 

"Where the conduct of tlie défendant is wanton and willful, or wliere it 
indicates that degree of indifférence to tlie riglits of others which may Justly 
be cliaracterized as recklessucss, the doctrine of contributory négligence has 
no place whatever. » • • " 

See Lacey v. Louisville & N, R. Co., 152 Fed. 134, 135, 81 C. C. A. 
352 (C. C. A. 5) ; Strough v. Central R. Co. of New Jersey, 209 Fed. 
23, 26, 126 C. C. A. 165 (C. C. A. 3), opinion by Judge Gray; Labarge 
V. Père Marquette Co., 134 Mich. 139, 141, 95 N. W. 1073; Wabash 
R. R. Co. V. Speer, 156 111. 244, 251, 40 N. E. 835 ; Tanner's Exécu- 
ter V. Louisville & Nashville Railroad Co., 60 Ala. 621, 637, 643; 
Palmer v. Chicago, St. L. & Pittsburgh Railroad Co., 112 Ind. 250, 254, 
255, 14 N. E. 70; Harrington v. Los Angeles Rv. Co., 140 Cal. 514, 
523, 74 Pac. 15, 63 E. R. A. 238, 98 Am. St. Rep' 85. 

[3] In our view of the record we think it sUfficient to support a 
verdict if one were rendered in favor of plaintiff, under instructions 
appropriately defining the charges made in the amended déclaration 
in respect of the motorman's conduct after he came into fuU view of 
the horses and wagon and then of Perna himself. The day was clear 
and dry ; the brakes were in working order ; there was no grade either 
way within 1,000 feet of the point of collision; the motorman saw 
Perna with his hands in the wagon, paying "no attention to me [the 
motorman] at ail"; there was nothing to indicate any probability of 
change in position of either Perna or his team ; at that time, the mo- 
torman States : "I decided I had better stop." There is testimony 
tending to show that the motorman did not give that prompt and ef- 
fective warning which the exigency called for, and that the car could 
bave been stopped in time to avoid the injury if the requisite effort 
had been made. If a situation such as the one hère assumed, with its 
manifest dangers, would not imperatively require stopping the car, 
what would? 

The judgment is reversed, with costs, and direction to award a new 
trial. 
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FLEMIXG V. NOIÎLE et al. 

(Circuit Court of Aypeals, First Circuit. April 2, 1918.) 

No. 1318. 

1. Eqttity <S=5410(1)— Fikdings op Master— Exceptions. 

Where no exceptions were taken to tlie niaster's flndings of fact, they 
must be accepted as true by tlie reviewlng court. 

2. Appeai. and Erbob !@=931(10)— Conclusions op Masteb — Presumption. 

Wliere tlie conclusions of tlie master from tlie facts found are ques- 
tioned on appcal from decree of confirmation, every reasonable presump- 
tion should be indul^ed in tlieir favor, and tliey should not be set aside 
unless clearly erroueous. 

3. Reoeivers <S=»91 — Acceptance of Lease. 

A receiver may taise and retain possession of leaseliold property for 
such reasonable time as will enable him to elect intelligently whether the 
interest of bis trust will be best served by adopting the lease or returnlng 
the property~to the lessor. 

4. Receivers i@=>91- — Leased Property — Liability for Rental Value. 

Where a receiver was appointed in August to take charge of the prop- 
erty of an associated trust, and he occupied premises leased by the 
trust for tlie entire nionth of September, during which time lie sublet a 
portion of the premises, until tlie end of the terni, to a third person, the 
receiver is liable for the fair rental value of the premises for September, 
which was the same as the rent reser'ved ; it not appearing that the re- 
ceiver would hâve delivered possession, had the lessor's agent been able, 
earlier in the month of September, to eonclude negotiations with a lessee 
of the remainder of the premises, who was interested by the receiver. 

Appeal from the District Court of the United States for the 'District 
of Massachusetts ; Frédéric Dodge, Judge. 

Intervening pétition by Mary E. Fleming against John Noble, re- 
ceiver of the Associated Trust, and others. From the decree, petitioner 
appeals. Reversed and remanded, with directions. 

James H. Dufify, of Boston, Mass., for appellant. 
John Noble, of Boston, Mass., for appellees. 

Before BINGHAM and JOHNSON, Circuit Judges, and ALD- 
RICH, District Judge. 

JOHNSON, Circuit Judge. This is an appeal from a decree of the 
District Court confirming the report of a spécial master appointed by 
it to find the facts and make report thereon to the court in respect to 
the claim of the appellant against the Associated Trust, of which the 
appellee was appointed receiver August 27, 1914. 

The claim was one for $150 for use and occupation of her premises 
by the receiver during the month of September, 1914. 

The master found and reported the f ollowing facts : 

The Associated Trust, at the time of the appointment of a receiver, 
was occupying the premises under lease for the term of fîve years, 
beginning September 12, 1912, at a monthly rental of $150, and kept 
there, more or less, building material used in their repair work, some 

C=»For other casée see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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tools, a motor truck, considérable piping, some radiators, and many 
used doors and window sashes, and also on the third floor a printing 
plant, vvhich was then in opération, and which was continued in op- 
ération hy the receiver during the month of September, in order to 
finish work on hand. The other property of the Trust was kept on 
the premises during that month by him. 

There was no agreement or understanding between the receiver and 
the lessor for compensation for the use and occupation of the prem- 
ises by the receiver, and there was no adoption of the lease by him. 

The receiver, on September 4, 1914, telephoned the attorney for 
the appellant that he had a prospective tenant for the premises, and 
referred the tenant to John F. Fleming, her husband, who was acting 
for and in her behalf . 

The receiver told the prospective tenant that, if a lease were ne- 
gotiated for the premises, he would want a day or two to remove the 
property of the Trust; but there is no finding in regard to the date 
when this prospective tenant wished to enter into occupation of the 
premises, or when he desired his term to commence. He reported to 
the receiver in about a week that Mr. Fleming was ill, and the receiver 
called the attorney for the appellant, and informed him that Stoner & 
Zeimetz were impatient to know if they could get a lease of the prem- 
ises, and was informed that Mr. Fleming was still ill. 

September 26 Mr. Fleming was able to go to the receiver's office, 
and on that day an agreement to lease the premises, except one room 
on the first fîoor, which the receiver had sublet to the town of Brookline 
for $15 per month, beginning September 1, was prepared by the re- 
ceiver and executed by Stoner & Zeimetz and Fleming for the remain- 
der of the term of the lease to the Trust, viz., October 1, 1914, to Sep- 
tember 1, 1917, at the rental of $135 per month, which the master has 
found was a fair rental value of that part of the premises covered by 
this lease, and which, with the rental to be paid by the town of Brook- 
line, would make the fair rental value of the whole premises $150 per 
month. 

The master reported the following conclusions from thèse facts: 

That the lessor suffered no loss of income, and was not prevented 
from leasing the premises, by reason of the use and occupation of the 
receiver; that there was no cause for the delay in executing the new 
lease, except the illness of Mr. Fleming; that it was of benefit to the 
estate and a convenience to the receiver to use and occupy part of 
the lessor's premises in winding up the affairs of the Associated Trust; 
and that "the sum of $30 is a reasonable sum for the receiver to pay 
for such use as he made of the premises." 

The District Court added to the amount reported by the master the 
sum of $15 collected by the receiver from the town of Brookline and 
confirmed the report so modified. 

[1,2] No exception was taken to the findings of fact by the master, 
and they must be accepted as trUe. We are concerned only with the 
conclusions which he has drawn from thèse facts, and which should 
be considered with every reasonable presumption in their favor, and 
not set aside unless clearly erroneous. Trust Company v. Cooper, 
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162 U. S. 529, 16 Sup. Ct. 879, 40 L, Ed. 1062 ; Camden v. Stuart, 
144 U. S. 104, 118, 12 Sup. Ct. 585, 36 L. Ed. 363. 

[3] The law is well settled that a receiver may take and retain pos- 
session of leasehold property for such reasonable time as will enable 
him to elect intelligently whether the interest of his trust will be best 
served by adopting the lease or by returning the property to the lessor. 
Sunflower Oil Company v. Wilson, 142 U. S. 313, 12 Sup. Ct. 235, 35' 
I.. Ed. 1025 ; Railroad Company v. Humphreys, 145 U. S. 82, 12 Sup. 
Ct. 787, 36 L. Ed. 632 ; Dayton Hydraulic Company v. Eelsenthall, 
116 Fed. 961, 966, 54 C. C. A. 537; Bell v. American Protective League 
et al., 163 Mass. 558, 562, 40 N. E. 857, 28 E- R. A. 452, 47 Am. St. 
Rep. 481. 

[4] There is some conflict of authority as to whether the receiver,. 
who bas renounced the lease, and bas elected not to be bound by the 
obligations thereof, becomes liable for the rental reserved in the îease, 
or only for the reasonable rental value of the premises during the 
time of his occupancy. High on Receivers (4th Ed.) p. 325. 

In Kneeland v. American Loan & Trust Company, 136 U. S. 89, 
103, 10 Sup.Ct. 950, 955 [34 L. Ed. 379], the court held that the re- 
ceiver was liable for the payment of a reasonable rental during his 
possession, "a rental not based on the use actually made by the re- 
ceiver, but on the ordinary value of the rental of such property. 
* * * Such value is not to be determined by the amount of actual 
use, but by what, in the first instance and before the use had been 
had, would be adjudged a reasonable rental value." 

In Sunflower Oil Co. v. Wilson, supra, the court said (142 U. S. 
322, 12 Sup. Ct. 237 [35 E. Ed. 1025]): 

"The receiver did not siinply l)y virtue of. his appointment become liable 
upon the covenants and agreenients of the rallway company. * * * L'pon 
taking possession of the property, he was entitled to a reasonable time to 
elect whether he would adopt this contract and uiuke It his own, or whether 
he would inslst upon the inablllty of the company to pay, and return the prop- 
erty in good order and condition, paying, of course, the stipulated rental for 
it so long as he used it" — citlng Turner v. Richardson, 7 East, 335 ; Comraon- 
wealth V. Franklin Ins. Co., 115 Mass. 278 ; Sparhawk v. Xerkes, 142 U. S. 
1, 12 Sup. Ct. 104, 35 L. Ed. 915. 

It is not necessary to décide hère, however, the gênerai question 
whether a receiver, after he bas disaffirmed a lease and continuée! in 
possession of the property, is liable to pay the rent stipulated in the 
lease or only a reasonable rental value, because the master bas found 
that $150, the rent stated in the lease, is the fair rental value of the 
property ; thus upon his findings of f act, and quite independent of the 
lease, presenting to us the single question whether it should be the 
fair rental value of the whole of the unsurrendered premises or a 
smaller sum based upon a lesser, but indeterminate, use. Under the 
circumstances, we think it should be the fair rental value. 

If the receiver had desired to relieve himself from the payment of 
the fair rental value during the time he occupied the premises, he should 
bave made an agreement with the lessor fixing the rent which he should 
pay, and if he could not agrée upon a satisfactory rental he could hâve 
removed the property under his control. This he did not do because, 
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as the master bas found, his use and occupation was "of benefit to the 
estate and a convenience" to him in settling its afifairs. He sublet one 
room upon the premises to the town of BrookHne and received the 
rental of $15 for the same during the month of vSeptember. He con- 
tinued to run the printing press upon the third floor of the premises 
during the whole of this month to fill orders then on hand ; and, so 
far as the findings disclose, ail the property of the trust which was there 
when he was appointed, was stored there during the whole of that 
month. While the master bas found that the receiver procured an- 
other tenant for the premises on September 4, and notified the attor- 
ney for the appellant, he still continued to occupy the premises under 
the circumstances stated without any arrangement with the appellant 
to yield to her possession of any part of the premises covered by the 
lease, and there is no finding that the agreement made with the pros- 
pective tenant, by which he was to bave a day or two to remove the 
property of the trust, was communicated to the appellant or to any one 
acting in her behalf. 

While the court below affirmed the finding of the master that the 
delay in executing a lease with the prospective tenant was occasioned 
solely by the illness of the appellant's husband, it does not appear from 
the master's report that the term of the new lease would bave com- 
menced before October 1, 1914, even if the agreement for one had been 
executed earlier than September 26, or that the receiver would not 
bave occupied the premises as long as he did. 

The conclusion of the master, therefore, that the appellant was not 
deprived of the possession of the premises by the use and occupation 
of the receiver, is not sustained by the facts he bas reported. His 
détermination of the amount of rent by the extent of the use of the 
receiver, and by the fact that the lessor v^'as deprived of no income 
by reason of the receiver's occupation, was clearly erroneous, in view 
of the fact that he had found that the rent stipulated in the lease was 
a fair rental value for the property, and his report should not hâve 
been confirmed. Under the facts reported by the master the appellant 
should bave been allowed the fair rental value of the premises for one 
month, which was $150, the amount stipulated in the lease, unless the 
sum of $15, co' 'ed from the town of Brookline, had been paid to 
her, in which case she should bave been allowed the sum of $135. 

The decree of the District Court is reversed ; the case to be re- 
manded to that court for further action not inconsistent with this 
opinion ; appellant to recover costs of appeal. 
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LOUGEE V. PICKRELL et al. 

(Circuit Court of Appeals, Sixtli Circuit. April 5, 1918.) 

No. 2985. 

1. Joint Adventubes <3==>7 — Effect or Notice to Ose Joint Adventureb. 

Where only one of tlie défendants liad any notice of complainant's 
rights in the stoclî; of a railroad company, and when lie induced tlie otlier 
défendants to join hlm in acquiring the road, lie was acting as agent of 
tlie seller, instead of liis associâtes, liis notice is not imputable to the 
other défendants, and they cannot by reason thereof be etiarged with. 
knowledge of complainant's iaterest. 

2. Trusts iS^^lOT — CoxstkI'Ctive -Xuusts — Burden of Proof. 

Where, on the ground that défendant, who, \vith others, acquired the 
stock of a railroad company, knew of his interest in the stock, which 
stood in the name of another, complainant sued to compel défendant to 
account for the profits, complainant has the burden of proof. 

3. Trusts ®=3llO — Constructive Trusts — Evidence — Sufficiency. 

In a suit to compel défendant to account for one-fourth of the profits 
resulting from the acquisition of the stock of a street railroad, which 
stood in the iiame of a thlrd person, évidence held Insufilcient to show 
that défendant was charged with the duty of investigating complainant's 
exact interest, or to show that the seUer, in whose name the stock stood, 
was in any way overreached, so as to entitle complainant to relief. 

Appeal from the District Court of the United States for the East- 
ern District of Kentucky; Andrew M. J. Cochran, Judge. 

Suit by W. S. Lougee against James M. Piclsrell, in which Mrs. 
James M. Pickrell, as executrix, was substituted as défendant, and 
John T. Buckley and others. From a decree dismissing the bill, com- 
plainant appeals. Affirmed. 

The following is the opinion of Cochran, District Judge, in the court 
below : 

This cause is before me for final decree. In January, 1905, the défendants, 
James M. Pickrell, John C. Noël, James T. Buckley, and RoUa D. Armstrong, 
purcliased from Albert Norvale, vice président of the Municipal Bond & Se- 
curities Company, a corporation, doing business in Cincinnati, Ohio, ail the 
capital stock of the Frankfort & Versailles Traction Company, a Kentucky 
corporation owning and operating an electric street railroad in Frankfort, Ky., 
and having the right to construct and oijerate an electric interurban railroad 
betweeu Frankfort and Versailles, Connecting with its street railroad, to en- 
able it to do which it had acquired certain rights of way, except certain shares 
lield by its directors, to qualify them to act, and ail its bonds. The total capi- 
tal stock amounted to $,^00,000. and the bonds to ii;50,00O. The capital stock 
purchased was in the name of Albert Norvale. The défendant John C. Noël 
was président of the Traction Company, and the défendant John T. Buckley a 
director and gênerai manager thereof. The other two défendants had had no 
previous connection with that company. The interests of the défendants Pick- 
rell and Buckley in the purchase was one-third each, and that of the défend- 
ants Noël and Armstrong one-sixth each. The considération given by them for 
the stock and bonds was the paynient of a note of Norvale held by the First 
National Bank of Springfleld, Ohio, for the sum of 9^25,000, secured by .$25,000 
of the bonds of the outstanding indehtedness of the Traction Company, amount- 
ing to .?17,0OO, secured to a certain extent by others of its bonds, and to Norvale 
of $1,000 cash, or, in ail, of the sum of .?43,00O. The physlcal condition of the 
Traction Company's street railroad at that time was very inl'erior. The defend- 

^saFor other cases Eee same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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ants, atter their purehase, advanced or secured for the Traction Company be- 
tween §40,000 and $45,000, which was expended in improving its street rallroad, 
and by reason of tliis, and tlie location of the new caiùtal aloug Its line, the 
value of its capital stock was considerably enhanced. On September 26, 1905, 
the défendants sold the stoclc and bonds of the Traction Company to Guy 
Mallon for $105,000 cash and $20,000 of bonds, worth $15,000. 

The plaintitî claims that at the tinie of the purehase by défendants as thus 
set forth he liad an équitable interest in the capital stock of the Traction 
Company so sold of one-fourth thereof, that the défendants at the time of 
their purehase knew or ought to hâve known that he had such Interest, and 
that by reason of thèse two facts they are accountable to him for one-fourth 
of the profits which they made ont of the transaction. This suit was brought 
September 8, 1908, nearly three years after the transaction was closed to 
eompel them to so account. The défendants deny that plaintifC had any such 
interest in the capital stock so purchased by them, or that they knew that he 
had, or ought to bave known that he had, such interest when they purchased. 
Such are the issues presented by this case. 

Concediug tiat plaintiff had such interest, he must fait certainly as to aU 
of the défendants, except Buckley. There Is no évidence tending to show that 
they knew or ought to hâve known that he had any such Interest ; and plain- 
tiff does not clalm that there is any such évidence. His position is simply 
that défendant Buckley knew or should hâve known of hls interest, and that 
the défendants are chargeable with his notice. But, assuming that the de- 
fendant Buckley knew or should hâve known, neither of the défendants is 
chargeaole with his notice. He was not the agent of elther one of them in 
the transaction. Rather he was the agent of Norvale in getting them to enter 
into the purehase with him. Nor were he and the other défendants partners. 
They were simply copurchasers and co-owners of the stock. I am not aware 
that one copurchaser or co-owner is chargeable with notice of what another 
copurchaser or co-owner knows. 

How, then, is it as to the défendant Buckley? To présent this part of the 
case, further statement of the facts is essential. The Frankfort '& Versailles 
Traction Company was created and organized and acquired its property rights 
and franchises October 26, 1903. The bulk of them it acquired from the 
Frankfort & Suburban Eailway Company. Its capital stock was owned by 
the défendant Buckley and his brother-In-law, Pat McDonald, one-fourth eacli, 
and the Ilrst National Bank of Sprlngfield, Ohio, one-half, and the company 
was indebted to the bank in a considérable sum, for $9,000 or $10,000 of which 
Buckley was personally bound. Its street railroad was operated by him as 
gênerai manager. In the latter part of 1902, this company gave to the pîain- 
tiff an option to purehase its property and franchises for $35,000, and agreed 
to pay him a commission of $5,000, one-third of which he agreed to pay ta 
the défendant Buckley, with the approval of his associâtes. This option was 
extended from time to time, and during its existence the plaintiff acquired 
certain additional franchises and rifihts. The plaintiff was unable to exercise 
this option. Thereafter, upon the lielief that he might be able to interest cer- 
tain parties at Sharon, Penn., In the property, the priée was reduced to $25,000 
net to the company. 'l'his eut ont any commission being paid by the company, 
and défendant Buckley's sharmg in such commission. The plaintiff had to 
look to the purchasers for any compensation to himself. Plaintiff was unable 
to interest those parties in the property. Tliereatter, in the late summer of 
1903, plaintiff mnde a deal with the Cincinnati Company, whereby that com- 
pany agreed to orgauize a corporation to acquire the property and franchises 
covered by his option, and the other rights and franchises held by him, and 
he was to receive $5,000 in cash out of the proceeds of the sale of its bonds 
and one-fourth of its capital stock. It was provided in the contract between 
plaintiff and that company that $60,000 of the stock owned by him was "to be 
pooled with the stock of the Municipal Bond & Securities Company for 
voting purposes for a period of two years from the organizatlon of said cor- 
poration." The Frankfort & Suburban Company's option to sell for $25,000 
was extended to this deal ; and It was pursuant thereto that it was created 
and organized October 26, 1903. It is claimod by plaintiff that défendant 
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Buekley was to rereive $1,000 of the $5,000 so to be paid him. But I do not 
think that the évidence siistaius tins claim. He ceased to hâve any interest in 
what plaintiff was to malie eut ot the transaction when his company ceased 
to hâve to pay plaintiff any commission, which was wlien the i)rlce was re- 
duced from $35,000 to $25,000. The only occasion for défendant Bucliley's 
being interested in wiiat plaintiff would make was that his company was 
eompensating him. 

In order to carry the deal through, it was essential that in some way the 
Frankfort & Suburban Company be paid its $25,000. Keither plaintiff, nor 
the Cincinnati Comiiany, nor Norvale, had sutticient cash to pay it or any 
portion thereof. Tliereupon ail of its capital stock, amounting to $300,000, 
except what was necessary to be issued to its directors to (lualify them to act, 
was issued to Norvale, and the bonds, amounting to $50,000 were issued and 
delivered to him ; he executed his note to the First National Bank of Spring- 
fleld, Ohio, for the $25,000 due it, and pledged $25,000 of the bonds to secure 
same, retaining the other $25,000; and the Frankfort & Suburban Company 
and plaintiff conveyed to the Frankfort & Versailles Traction Company ail 
their property, rights, and franchises. In some way the défendant Buekley 
continued liable to the Springfleld Bank for $9,000 or $10,000 of the debt due 
it. By the transactio]i, theretore, that bank got no money, and défendant 
Buekley got no relief from the burden upon him, and it cannot be said that 
the situation of either was a bit better. 

It is by virtue of the facts set forth that plaintiff clalms that he had an 
équitable interest of one-fourth in the stock so purchased by the défendants. 
He claims, further, that tho défendant Buekley was aware of the nature of 
his contrac-t with the Cincinnati Company and had rcceived from him a copy 
thereof. This the défendant Buekley dénies. He admlts, however, that he 
did know that plaintiff was to receive from the Cincinnati Company $5,000 In 
cash and a block of the stock. The évidence does not justify the conclusion 
that he knew more than this, and it is possible that this is sufflcient knowledge 
to answer plaintlfC's purposes so far as this part of his case is concerned. 

But, oonceding that plaintiff did hâve an interest in the capital stock, and 
that défendant Buekley is chargeable with notice thereof, I do not think that 
plaintiff is enfitled to recover. How did ail the capital stock, plaintiffi's in- 
terest therein, as well as that of the Cincinnati Company, corne to be put in 
Norvale's name? Plaintiff offers no explanation of this. It is not accounted 
for by the contract between plaintiff and the Cincinnati Company. That con- 
tract did not contemplate that any of the capital stock, much less plaintiff's 
interest therein, should be put in Norvale's name. The provision as to pooling 
did not call for this. It called for pooling $60,000 of his interest in the stock, 
and not the whole of it, and it was not necessary to put any of it in Nor- 
vale's name In order to pool it. 

The true explanation of the entlre stock, except what was necessary to 
qualify the directors, being put in Norvale's name, and of ail the bonds being 
delivered to him, was that he was giving his own personal note for the 
$25,000 due the Springfleld Bank, which was the only possible way of puttlng 
the deal through. He wanted the stock and bonds to protect himself from 
this lialiility, and it was right that he should hâve them. To protect himself, 
he had to hâve the power and right to dispose of them. When, theretore, 
Norvale made the trade with défendants, he had the right to sell ail the stock 
in his name. The fact that plaintiff had an interest therein was not antago- 
nistic to this. At that time the Traction Company had been operated for over 
a year. Neither Norvale nor plaintiff had been able to do anything towards 
selling the stock or bonds, or ralsiug money in any other way, to pay the 
Springfleld Bank, or to relieve the défendant of his burden. Norvale had ex- 
hausted his resources in providing money to keep the street railroad running. 
It was about to quit running unless something was done, and it was hlgh time 
that something be done. The Springfleld Bank and the défendant Buekley had 
been extremely indulgent with plaintiff and the only concern which he had 
been able to interest in the venture. Norvale seems to bave reeognized this, 
and did the only thing he could do, to wlt, dispose of the stock and bonds to 
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the défendant Buekley and tlie persons wlioni, lie was able to interest in the 
property with hiui for practically the debt against it. Tliere is no reason to 
believe that the stock and bonds were worth anything more than the purctiase 
priée. It was by the ability of défendants to put incjuey Into the property aud 
improve its condition, in connection with the location of the state capital aloug 
the Une of the street railroad, that they were enabled to nmke a profit ont of 
the transaction. It is not unlikely that plaintiff knew of ttie sale, and, if he 
did not approve it, was indiffèrent as to it. For some reason or otlier, lie 
waited nearly four years before asserting any claim against the défendants. 
I am therefore constrained to hold that plalntift's bill must be dismissed. 

E. H. Moore, of Youngstown, Ohio, R. W. Edwards, of Cleveland, 
Ohio, and T. h. Edelen, of Frankfort, Ky., for appellant. 

Jouett & Jouett, of Winchester, Ky., and Hazelrigg & Hazelrigg, of 
Frankfort, Ky., for appellees. 

Before KNAPPEN and DENISON, Circuit Jtidges, and KIEEITS, 
District Judge. 

FER CURIAM. It is deemed unnecessary to set otit at length hère 
a statement of the facts in this case. Such a statement would neces- 
sarily be long and involved, although the facts themselves are not 
difficult to under stand. We are content to take the statement made by 
the learned District Judge as our own, especially as we are compel- 
led to reach the conclusion upon the merits of the case at which he ar- 
rived. 

[1] So far as the défendants other than John T. Buekley are con- 
cerned, we regard it as rather fanciful to consider theni the principals 
with Buekley as the agent, and that consequently they become charged, 
in the acquisition of stock in the traction company from Buekley, with 
the knowledge of any secret trust impressed upon it which it is as- 
sumed Buekley then had. With the District Court, we think the facts 
suggest that Buekley, in the sale of this stock to himself and associâtes, 
was the agent of Norvale, the seller, rather than the agent of his asso- 
ciâtes in the purchase, and it is our view that the court below was dis- 
tinctly right in briefly dismissing from the contentions in this case the 
défendants Noël, Armstrong, and the estate of Pickrell. 

[2, 3] The chance for the plaintiff, appellant, to recover at ail from 
the défendant, John T. Buekley, dépends practically upon the solution 
of the question of fact whether Buekley knew of the contract entered 
into between Lougee, plaintiff, and Norvale's Bond & Securities Com- 
pany, August 5, 1903, with modification five days later, assuming that 
this contract continued the measure of Lougee's interest in the Trac- 
tion Company until Norvale sold the company to Buekley and his as- 
sociâtes in December, 1905. Manifestly upon this question of fact the 
plaintiff has the burden of proof. Buekley has admitted information 
that Lougee was to receive from Norvale or his company $5,000 and a 
block of the stock; but this admission, which is sufficient to explain 
and account for ail of the statements in the several letters of Buekley 
upon which the plaintiff relies for his proof, is not équivalent to charg- 
ing Buekley with knowledge of the exact interest as Lougee now claims 
it, équivalent to 25 per cent, of the stock of the Traction Company, 
for the évidence does not show, certainly not by a prépondérance, that 
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Buckley ever saw, or was apprised of the contents and ternis of, the 
contracts of August, 1903. The suspicion, amounting almost to a 
knowledge which Buckley must hâve entertained, that behind Norvale 
stood Lougee to some extent, was not, however, in our judgment, suf- 
ficient to put him on inquiry to ascertain the exact relationship between 
thèse parties and the extent and character of Lougee's interest covered 
by Norvale's apparent ownership, for Buckley owed no greater duty to 
Lougee than that he should not take advantage of the latter. 

When the Frankfort & Versailles Traction Company was organized, 
October 26, 1903, by Lougee's active participation, ail of the stock of 
the new company, except qualifying shares, was issued to Norvale. 
This was donc upon the nomination of Norvale's Municipal Bond & 
Securities Company, and the exhibition of a contract between it and 
Lougee which recited that ail Lougee's interest, of whatever nature, 
in the old enterprise had been acquired by the Bond & Securities Com- 
pany. Lougee had produced Norvale, actively interesting him in this 
enterprise. The readiest inference from this situation would be that a 
considération of some sort had passed from Norvale and his company 
to Lougee for the satisfaction of which Lougee was content to look 
to Norvale. There is nothin^ in the Buckley letters, explained as they 
are by him, and uninterpreted as they are because of the absence of 
Lougee's letters to him, inconsistent with the theory that this was 
Buckley's state of mind. 

Every scheme which Lougee and Norvale proposed had failed and 
things were getting worse ail the time. Lougee had notice from Buck- 
ley in November, 1904, that a crisis had come with an important fran- 
chise to lapse within two months, that "if it don't work out in the next 
two weeks we are ail in the suds," but he took no definite steps then 
to look after his interests. It was a month later when Norvale author- 
ized Buckley to sell to the associâtes who are défendants hère. There 
is no pretense that this sale was for other than an adéquate considéra- 
tion, or that the prospect to which the purchaser looked was anything 
better than a spéculative profit which, itself, was dépendent upon the 
addition of much active capital to be expended for répairs and addi- 
tions. The expenditures for this purpose, added to the considération 
paid to Norvale and assumed of old indebtedness, made the sale, 
months af terward, to the Lexington Company so modest in the f eature 
of net profit to the défendants that it is inefifective, of itself, to suggest 
any overreaching of Lougee. 

The District Court made no error in the application of the law of 
the case, and we are of the opinion that it correctly decided the facts. 
Its decree is therefore afïirmed. with costs. 
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TEXAS CO. V. INTERNATIONAL & G. N. BY. CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. March 15, 1&18.) 

No. 3090. 

1. ReceiveSs <S=»163 — Laboe and Supplies — Ciaims — Intebest. 

Where recelvers were appointed at the suit of second mortgage bond- 
holders, and the net income from the opération of the road by receivers 
would hâve been sufflclent to hâve paid supply claimants, with interest 
had no payments been made on the first mortgage bonds and upon equip- 
ment, the supply claimants are entitled to payment, with interest. 

2. Sales ig=>86(l) — Oontrapts — Implied Condition. 

A contract to supply a railroad company vs^ith fuel oil contains no Im- 
plied, condition that it should be canceled in event a recel ver is appointed 
for the company. 

3. CONTBACTS <©=10(4) — MUTUALITY. 

Where a railroad company, whieh ùad contraeted for the purcbase of 
fuel oil, became insolvent, and receivers were appointed, the fact that the 
seller coiild not, after the company's default, be required to furnish oil 
without payment, does not destroy the mutuality in the contract, so as to 
prevent the seller from recovering for the breach. 

4. Receivers ®=a!)0 — Eights of— Continuation ce Contract. 

When a receiver is appointed, he bas the right to conflrm and carry 
out those contracts which are advantageous to the insolvent ; hence sucli 
contracts continue, despite the receivership, for otherwise the receiver 
would not be given the option. 

5. Sales ©=5384(1) — Breach of Sale Contract — Damages. 

Whei-e a railroad company, whieh had contraeted for the purchase of 
fuel oil, went into the hands of a receiver, and the receiver canceled the 
oil contract, and thereafter bought from the seller oil at a less sum, the 
différence betvveen the contract price and the price paid by the receiver 
cannot be accepted as fixlng the measure of recovery for the breach, but it 
should be measured by the marUet value of the oil. 

Foster. District Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
ern District of Texas ; Waller T. Burns, Judge. 

Bill by the Central Trust, Company of New York against the Inter- 
national & Great Northern Railway Company and others, in which the 
Texas Company intervened. From the decree on its intervening péti- 
tion, intervener appeals. Reversed and remanded. 

See, also, 237 Fed. 921, 150 C. C. A. 571. 

Robert A. John, of Houston, Tex., and Amos L,. Beaty, of New 
York City (T. J. Lawhon, of Houston, Tex., on the brief), for ap- 
pellant. 

William H. Wilson, H. M. Garwood, and Jesse Andrews, ail of 
Houston, Tex. (Joline, Larkin & Rathbone, of New York City, and 
Baker, Botts, Parker & Garwood and Wilson, Dabney & King, ail of 
Houston, Tex., on the brief), for appellees. 

Before WALKER and BATTS, Circuit Judges, and FOSTER, Dis- 
trict Judge. 

^xssFof other cases see same tooic & KEY-NUMBBR in ail Key-Numbered Disesta & Indexes 
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BATTS, Circuit Judge. The Central Trust Company of New 
York filed a bill August 7, 1914, against the International & Great 
Northern Railway Company, alleging that it was trustée under a mort- 
gage dated August 1, 1911, to secure first refunding mortgage bonds, 
executed by the défendant in the amount of $14,791,000. It was al- 
leged that thèse bonds were subject to outstanding bonds in the sum 
of $11,291,000, issued by the International & Great Northern Railroad 
Company, the predecessor of défendant in title to the railroad. In 
accordance with the prayer of the plaintiff, receivers were appointed. 

The Texas Company filed a plea of intervention, alleging that on the 
Ist of January, 1914, it had entered into a contract with the défendant, 
whereby it agreed to sell and deliver to the railroad company. and the 
latter agreed to purchase and receive, a minimum of 1,350,000, or a 
maximum of 1,650,000, barrels of fuel oil, at the priée of 95 cents 
per barrel. It was alleged that oil to the value of $225,778.52 had 
been f urnished under this contract, for which intervener had not been 
paid; that there was undelivered upon the minimum amount 1,197,- 
034.22 barrels; that the receivers, after their appointment, declined 
to adopt the contract, and purchased oil at 67 cents per barrel, which 
was the market price; that défendant hreached the contract, and, as 
a conséquence, intervener had sold the oil covered by the contract at 
67 cents ; and that, by reason of the f acts alleged, défendant became 
indebted to intervener in the further sum of $335,169.58. 

The intervention was referred to a master, who found that within 
the period of six months beginning February 10, and ending August 
10, 1914, the intervener furnished the défendants fuel oil and other ma- 
terial and supplies necessary for the conduct of the business of défend- 
ant railway company as a going concern, to the amount of $225,778.52, 
but that the total should he reduced, as the resuit of balancing claims 
and counterclaims, to $225,592.06. The master also found that the 
amount undelivered upon the minimum named in the contract was as 
alleged by intervener, and found that intervener had entered into a 
new contract with the receivers for the sale of oil at 67 cents per bar- 
rel, to apply to ail deliveries after the receivership. 

Upon the trial bef ore the master it was agreed that the intervener's 
measure of damages would be the diiïerence between the contract price 
and the market price of the oil at the date of the receivership, unless 
afïected by the fact that the receivers contracted with the intervener 
for something like 700,000 barrels of oil at 67 cents. The master found 
that the weight of the évidence was to the effect that, for industrial 
and other purposes, fuel oil was worth about 75 cents, and that rail- 
roads usually got their oil under contracts for considérable quantities 
at from 2 to 5 cents per barrel less, unless the railroad contract ran 
over a period of two or three years, in which event the sellers of oil 
raised the price to provide against contingencies. He concluded that 
the Texas Company was damaged by the breach of the contract in 
the différence between 75 cents and 95 cents per barrel, aggregating 
$239,406.85. The master also found that the net surplus of operating 
income of défendant railway company from February, 1914, to August, 
1914, in excess of its operating expenses, after deducting the surplus 
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for six months' period prior to receivership, was $1,324,173.84, ac- 
cording to reports of the company to the Railroad Commission of 
Texas, and he found that the net surplus, "being the différence be- 
tween 'the gross income and operating expenses" for the period be- 
ginning February 1, 1914, and ending April 30, 1915, as shown by the 
books of the company, amounted to $609,235.85, this taking into ac- 
count a déficit in income for the six-months period prior to the re- 
ceivership of $81,575.80; the "net surplus" in the opération of the 
receivers for the months from August, 1914, to April, 1915, being 
$690,811.65. The report of the master allowed interest on the amount 
found to be due for supplies furnished within the six-months period 
from the Ist of January next following. 

Exceptions to the report of the master were ruled upon, and a decree 
entered, wherein interveners were allowed interest from the date each 
payment on the contract became due. It was held that the corporation 
was insolvent at the time of the appointment of receivers and at the 
time of the decree, and that "interest accruing on the claim of the 
Texas Company since the appointment of receivers was entitled to no 
lien or preferential right of payment." Interveners were denied dam- 
ages against the railway company for breach of contract. 

[1] The contention of appellant that interest should be paid from 
the date of the receivership to the time of payment is based principally 
upon the case of American Iron & Steel Co. v. Seaboard Air L,ine, 233 
U. S. 261, 34 Sup. et. 502, 58 h. Ed. 949. This case was referred 
to in the Pennsylvania Steel Co. Case, 216 Fed. 471, 132 C. C. A. 531, 
in a décision by the Circuit Court of Appeals, and this language used : 

"Tiie allowarice of interest on thèse claims after the appointment of re- 
ceivers was refused on the ground that tlie delay thereafter was that of the 
court, for whieh neither the déliter nor the other creditors of the debtor 
shouid sufEer. In Thomas v. KaiU-oad Co., 149 U. S. 95 [13 Sup. Ct. 824, 37 
L. Ed. 663J, this was said to be the gênerai rule. In that case interest on a 
debt ineurred during the receivership was refused, as against the mortgagee, 
out of the corpus of tlie estate. On the other hand, In Southern Ky. Co. v. 
Carnegie Steel Co., 1T6 U. S. 257 [20 Sup. Ct. 347, 44 L. Ed. 458], the court 
* * * did allow interest as against the mortgagee on the ground of a 
diversion of income. The point was raised in argument and was decided. We 
présume that the court did not intend to overrule its prior décision In Thomas 
V. Kailroad Co., but found the particular case not to be within the gênerai 
rule there laid dowu. As between creditors of the sanae class there would 
be no use in allowing interest out of a fund insufïicient to pay ail. In this 
case, however, the supply creditors are preferred, and the fund is sufflcient 
to pay them in full, with interest, and leave a balance ovor for gênerai credi- 
tors. We are disposed to think that tlie ground on which interest was allow- 
ed in tlie Southern Hailway Case was that the mortgagee, haviug enjoyed 
the use of the diverted Income, should restore it with interest. The opinion 
lately handed down by the Suprême Court in American Iron & Steel Mfg. Co. 
V. Seaboard Air Line Railway, 233 U. S. 261 [34 Sup. Ct. 502, 58 L. Ed. 049], 
sets the question at rest." 

A finding of the master îs to the effect that the income from the 
opération of the railway since the receivership would hâve been suf- 
flcient, after payment of operating expenses and taxes, to hâve paid 
the claim of intervener, and ail other claims of like character, had no 
payment been made upon the first mortgage bonds, and upon equip- 
nient which go- under the mortgages after the equipment liens are dis- 
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charged, and no expenditures made for betterments which improve 
the condition of the corpus of the railway company and enhance the 
value of the securities of the bondholders. This finding is amply sus- 
tained by the évidence, and it is apparent that, but for the payments 
indicated, there would hâve been sufficient to discharge the stipply 
claims in full with interest. 

Appellees contend that no case bas gone to the point of holding that 
the supply claims may be discharged out of the corpus of the estate, 
and suggest that the income is included within their mortgage. The 
rule which secures payment for supplies necessary to the conduct of 
the business of the railway, furnished within the six months prior to 
the receivership, based upon the assumption of value to the property 
covered by the mortgage, would appear to properly include interest to 
the time of payment. Any payment which f ails to take into considéra- 
tion the delay, to that extent, gives the mortgagee the benefit of the use 
of another's money. The very condition which entitles the mortgagee 
to interest would suggest that interest be paid to any person who con- 
tributes to bis security. The trial court held that at the time of the 
receivership the railway company was insolvent. This was doubtless 
the case; indeed, if it had not been insolvent, there would hâve been 
no occasion for the receivership. But it certainly is not the case that 
insolvency precludes the accrual of interest. In cases where the in- 
solvent estate is insufficient to discharge the principal of the debts, and 
thèse debts are of the same class, there is, of course, no benefit to be 
derived to creditors by the calculation of interest which it is impossible 
for them to receive ; but there can be no def ensible rule which deprives 
creditors of compensation for delay in discharging that which is due 
them. The resuit of the receivership in the présent case was an income 
sufficient to pay the intervener's supply claim and ail other claims of 
like character, with interest, and the interest should be paid. 

[2] The défendant, the International & Great Northern Railway 
Company, makes the proposition that the contract enlered into between 
it and the Texas Company had an implied condition to the effect that 
if the railway company should become unable to perform its functions 
as a railway, in other words, if it should become insolvent, and its op- 
érations conducted by receivers, it would become thereby canceled. It 
is insisted that the same rule should apply to a contract of a railway 
company for supplies as to contracts for personal services, and some 
other contracts with référence to which this implied condition bas been 
recognized by the courts. There is no reason why the classes of con- 
tracts to which this rule bas been applied should be extended. No rea- 
son appears why, if a railroad contract is subject to be canceled by in- 
solvency, the rule should not be universal. 

[3] The défendant also insists that the contract has become cancel- 
ed by the fact that, when the railroad company became insolvent, the 
oil company was not under obligations to furnish the oil, and that the 
necessity for mutuality, and the resulting absence of mutuality, de- 
stroyed the contract. It is the part, of course, of every continuing ex- 
ecutory contract that the seller may, whenever the contract is breached 
by a failure of the purchaser to pay for the thing sold, decHne to fur- 



746 250 FEDERAL EBPOETEB 

nish anything further under the terms of the contract. He is relieved 
f rom the contract by the breach on the part of the purchaser. The pur- 
chaser, however, is not relieved of the légal conséquences of his breach 
by the assertion on the part of the seller of the rights which the gênerai 
law of contracts gives ta him. The reasoning of the défendant is sub- 
stantially to the effect that any contractor, breaching the contract, is 
relieved of the conséquences of his breach by the circumstance that the 
other party to the contract has the right to protect himself against such 
conséquences. The intervener in this case does not seek to establish its 
claim for damages as a preferential claim, and it recognizes the va- 
lidity of the liens which the bondholders hâve against the property. 
It may be that a judgment in its behalf will be vi^ithout value. This 
is a fréquent conséquence of the accrual of rights against a person or 
corporation without property; but a creditor is entitled to an adjudi- 
cation of his rights, even if no good cornes to him from the adjudica- 
tion. 

[4, 5] Whenever a receiver is appointed, he has the right to confîrm 
and carry out the contracts of the insolvent. If the effect of insolvency 
were to be the cancellation of such contracts, there would, of course, be 
no such right on the part of the receiver. The contracts continue. If 
it be one which is advantageous to the insolvent, the receiver has the 
right to treat it as an asset, and get the benefit of it for the creditors. 
If the contract is not an advantageous one, the receiver would exercise 
his right not to confirm it, and the person whose contract has thus 
been treated has the rights of a creditor. Thèse rules, which are well 
established, are, of course, inconsistent with the claims that are being 
asserted by the défendant. When the receivers were appointed, they 
declined to adopt the contract betvveen intervener and the défendant, 
and immediately thereafter entered into a contract with intervener to 
the effect that oil thereafter furnished would be at the price of 67 cents 
par barrel. 

The intervener insists that, as to' 700 barrels of oil furnished to the 
receiver at this price, it is entitled to receive the différence between the 
67 cents received and the 95 cents contracted for, upon the ground 
that, whenever a contract for the sale of a thing is breached by the 
purchaser, the seller may make as advantageous a resale as possible, 
and hold the purchaser for the balance. We are inclined to think this 
ruie not applicable to the f acts in the présent case. Oil is a product of 
very gênerai consumption, for which there is a continuing market. The 
contract contemplated sales extending over a considérable period. 
There was nothing to indicate that the oil which was to be furnished 
under the contract was at the time even in existence. Its production, 
however, was continuous, just as was the market. No more reason ap- 
pears for taking into considération the sale of 700 barrels to the re- 
ceivers than to consider the sale of the balance, some 500,000 barrels. 
It may be that this balance was sold at a price in excess of the con- 
tract price. It seems to us that too many éléments of uncertainty are 
introduced, if we départ from the proposition that the rights of the 
seller are to be determined by the market price at the time of the 
breach of the contract. 
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The évidence with référence to the market price at that time is con- 
flicting. Indeed, it appears that there were différent market priées, 
based on the uses to which the oil would be placed and the time covered 
by the contract. The master took into considération the onerous char- 
acter of the contract, the obligation on the part of the intervener to es- 
tablish definitely the amount of his damages, and the conflicting char- 
acter of the testiraony, and fixed the market price at the time of the re- 
ceivership at 75 cents. No action on this was taken by the trial judge ; 
but, under the circumstances, we think the conclusion of the master 
should be sustained. 

In accordance with the views hereinbefore expressed, the case will 
be remanded, with instructions to allow, as a preferential claim, inter- 
est on the amount adjudged to hâve been due intervener for supplies 
furnished within the period of six months preceding the receivership, 
from the time of the receivership to the time of pa)mient (in addition 
to the amount allowed by the decree from whîch the appeal is taken) ; 
and judgment shall be rendered for intervener against the défendant 
International & Great Northern Railway Company for the amoimt 
awarded by the master as damages for the breach of the contract, to- 
gether with interest at the légal rate in Texas, from the date of the 
receivership. 

Reversed and remanded. 

POSTER, District Judge, dissents. 



HAMBURG-AMERICAN STEAM PAOKET CO. T. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. Januai-y 10, 1918.) 

Ko. 27. 

1. Nktjtrality Laws <©=>3 — Purchase op Suppues. 

The law of nations places no restrictions whatever upon the purchase 
of provisions or of coal by a belllgereut in neutral ports ; therefore there 
was nothing inherently wrong, prior to the déclaration of war between 
the United States and Germany, in the act of cltlzens of Germany in 
purchasing in the United States coal and provisions to deliver to German 
vessels of war. 

2. Ceiminal Law <@=>10 — United States — Common-Law OrPENSEa 

There are no common-law ofCenses against the United States. 

3. CoNSPiRACY <g=33 — Offenses — "Oonspibact to Defbatjd the United 

States." 

As the laws of the United States requlre vessels proceeding from any 
of the several ports to obtaln clearances showing the destination thereof , 
défendants, who conspired by means of false manifests to obtain for 
vessels clearing from ports of the United States and intended to supply 
coal and provisions to German warshlps on the high seas clearances 
falsely stating the destination of such vessels, come within Criminal Code 
(Act March 4, 1909, c. 321) § 37, 35 Stat. 1096 (Comp. St 1916, S 10201), 
denouncing the offense of "consplracy to defraud the United States," for 
the obtaining of such false clearances would Injuriously afCect the crédit 
attached to other clearances issued by otticers of the United States. 

[Ed. Note.^For other définitions, see Words and Phrases, First and 
Second Séries. Consoiracy.] 

^ssFor other case<< see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests t Indexes 
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4. CoNSPiiîACT <®=333 — Offenses — Eléments. 

Wliile, uurler Crimiiial Code, § 37, a conspiracy to dofraud the TJnlted 
States Is not punishable without an overt act, still it is not necessary to 
a conviction that ail the conspirators should join in tlie overt act. 

5. OoNspiBACY (g=533 — Offenses — Natuke of. 

A conspiracy to defraud the United States, falllng within Criminal 
Code, § 37, must be deemed corropt, unlawful, and felonious, as alleged 
in the iridictment, where the Intention to defraud exists, though tlie sec- 
tion defining the offense does not use such ternis. 
0. Criminal Law i@=>313 — Défenses — Ignorance of Law. 

It is elementary that every one is prosunied to know the law of the 
land, both common law and statutory law, and that one's ignorance of 
it furnishes no exemption for criminal responsibility for his acts. 

7. Oonspibaoy ©=333 — Offenses. 

In a proseeution under Criminal Code, § 37, for conspiring to defraud 
the United States by obtaining byfalse manifests clearances for vessels 
which misstated tlieir destination, it is no défense that défendants had 
no knowledge of the unlawfulness of the object of their conspiracy ; and 
this is so, though their acts were only malum prohibitum. 

8. Commerce <S=521 — Subjects of-^-Shipping. 

Under the power to regulate commerce with foreign nations and among 
the several states, Oongress has the right to détermine the condition 
upon which ships or persons and mercliandise may enter or départ 
from those places designated as ports. 

9. Shipping ®=3l3 — "Olearance" — Nature of. 

A "clearance," the form and issuance of whleh is prescribed by Rev. 
St. §§ 4197-4201 (Comp. St. 1916, §,1 7789-7793), contains the name of the 
master, of the vessel, aud of the port to which it is going, and is in effect 
a ship's passport ; such documents having a hlstory in maritime law 
extending over liundreds of years. 

[Ed. Note. — For other définitions, see Words and Phrases, Second 
Séries, Clearance.J 

10. Shipping' <g=5l3 — "Ports" — What Are. ~" 

Whlle Rev. St. §§ 4178, 4334 (Comp. St. 1910, §§ 7758, S083), déclare 
that the word "port" may mean the place where a vessel is built, or 
where one or more of the owners réside, a "port," in ordinary signifl- 
cance, is a place where ships are accustomed to load and unload goods, 
or to take on and let off passengers, and where persons and merchandise 
are allowed to pass into and out of the realm, and implies that it is 
something more than a roadstead ; therefore a place on the hlgh seas, 
flxed by latitude and longitude, where vessels were to be met and pro- 
visioned and coaled, is not a port. 

[Ed. Note. — Por other définitions, see Words and Phrases, First and 
Second Séries, Port] 

11. Conspiracy <g=5>33 — Offenses — Défenses. 

As Rev. St. §§ 4197-4201, require the furnishing of verified manifests, 
so that clearances caiï be issued to vessels proeeedlng to foreign ports, 
and require the manifests and clearances to state the port for which 
the cargo is destined, défendants, where they obtained four vessels in- 
tended to provision and coal German warshlps on the hlgh seas, clear- 
ances stating that the cargo was destined to certain designated ports, 
cannot defeat a proseeution under Criminal Code, § 37, for conspiring to 
defraud the Ijuited States, on the ground that the points where the 
German war vessels were to be met were not ports ; for, if those points 
could not be regarded as ports, the United States was defrauded, as 
the ports stated in the manifests vi'ere not those in which the cargoes 
were truly intended to t>e landed, and likewise, if the German war vessels 
could be regarded as ports, the same would be true. 

igssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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12. CoxsPiEACY <S=33 — Depratjdinq United States — Défenses. 

Where défendants conspired to obtain false clearances for vessels used 
to coal Geiman war vessels on the high seas, tliey cannot defeat prose- 
cution beeause the parties who verifled the manifests were innocent et 
the real plans of the conspirators and supposed that the coal and sup- 
plies were to be carried to the ports named. 

13. CoKSPiRACY <S=333 — Agency — Ovr^RT AcT. 

Where défendants conspired to defraud the "United States by obtaining 
false clearances for vessels intended to provision and coal German vyar 
vessels on the high seas, an overt act of any one of the défendants in 
pursuance of the conspiracy is binding on ail in a prosecution for vio- 
lation of Criminal Code, § 37. 

14. Ceiminai, Law <S=5'J10— Déclarations of Agent. 

ïhe déclarations and conduct of an agent within the scope and within 
the course of his agency are admissible as original évidence agalnst the 
principal, just as his own déclarations or conduct would be admissible. 

15. Criminal Law <S=814(1) — Trial — Request to Charge. 

A request to charge may properly be refused, where it has no relation 
to any issue which has arisen in the case. 

16. Criminal Law <S=»S14(ô) — Trial — Instructions. 

In a prosecution for conspiracy to defraud the United States by ob- 
taining false clearances for vessels intended to provision and coal Ger- 
man warships on the high seas, where it was alleged that défendants 
made false manifests, a requested instruction that there was no évidence 
that any clearance was issued which contained any statement of the 
nature of the cargo or its destination is properly refused; that question 
not being gei-mane to the issue. 

17. Criminal Law <S=5763, 764(6) — Jury Question, 

In such case, where one of the défendants supplied with stores a vessel 
which cleared under false masters' and shippers' manifests, the question 
whether any inference could be drawn against défendants on account of 
acts of the vessel or its offlcer after leaving port was for the jury, 
and a request that no such inference could be drawn was properly re- 
fused. 

18. Criminal Law <S=>721i/à(l) — Argument of Counsel — Failure to Pko- 
DUCE Evidence. 

It Is improper for counsel to comment on the failure to produce évi- 
dence which would not liave been compétent, or on failure to call wit- 
nesses who would not hâve been compétent. 

19. Criminal Law ©=7211/^(2) — Tkial — Argument or Counsel. 

As counsel has the right to comment on the absence of évidence which 
is in the i)Ossession of the opposite party, it was permissible, in a prose- 
cution against défendants for conspirlng to defraud the United States 
by obtaining false clearances for vessels intended to coal and provision 
German warships on the high seas, for counsel to connueut on the act of 
défendants in delivering to tlie German Enibassy documents and codes 
relative to the transaction, where défendants' counsel stated that no 
effort had been made to obtain possession of such papers, for défendants, 
by their delivery to the Embassy, placed it out of the power of the 
prosecution to obtain poi^session of the same. 

20. CoNSPiBACY <S=45 — Evidence. 

Where one of the défendants, ail of whom were charged with conspirlng 
to defraud the United States by obtaining false clearances for vessels 
intended to provision and coal German warships on the high seas, re- 
Imbursed the owner of a chartered vessel, who paid the fine imposed on 
the master for making false statements in the manifest, that transaction 
is admissible on the question of défendant'» knowledge of the state- 
ments and their falsity. 

®E3For other cases see same topio & KEY-NUMBEPv in ail Key-Numbered Digests & Indexes 
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21. CatMiNAL Law <S=5827— Teial — Instructions — RiSQUESTS. 

Where a judge bas dellvered his charge, he is entitled to liave Ms at- 
tention called either to errors or omissions in tlie same, and cannot be 
required to loolc tliroxxgh a large number ot lengthy requests, and déter- 
mine whethér they were ail eovered by tlie ebarge given. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

The Hamburg-American Steam Packet Company, otherwise known 
as the Hamburg-Americana Line, and Karl Bunz and others, were 
convicted, under Criminal Code, §• 37, of conspiring to defraud the 
United States, and they bring error. Affirmed. 

Tbe plaintlffs in error are hereinafter referred to as défendants. Hamburg- 
Amerikanische-Packetfahrt-Acktieugesellscbaft Is a Germau corporation en- 
gaged in maintalning and operating steamship lines tliroughout tbe waters of 
the globe. At the time of the trial Karl Bunz was the managing dlrector of 
the above company for the United States. Among other positions he has oe- 
cupied he has been German consul in Chicago, and from 1899 until 1908 
consul gênerai in New York. He then becanie German mlnister to Mexico, 
and still later was one of the counsel for his government before the tribunal 
at the Hague in the Venezuela arbitratlon. And at one time he was one ot 
the controllers of an International board which managed the finances of 
Turkey. George Kotter was superintending englneer of the Hamburg-Ameri- 
can Line, had been ernployed by that company for 26 years, and has been a 
résident of the United States for 9 years. Adolph Hachmeister had been in 
the service of the same company since 1884, and during the last 15 years had 
been its purchasing agent. Joseph Poppenhouse, indicted as "Walter" Pop- 
penhouse, had been in the service of the company for 7 years and was a sec- 
ond oflicer of the Liine, and engaged in the company's West India trade. 

The défendants are ail subjects of the German emperor. They are charged 
in two indictmonts with having conspired to defraud the United States. The 
gist of the offenses charged Is that by false manifests, flled with the col- 
lectors of customs at varions ports of the United States, they succeeded In 
having cleared from the ports where such false manifests were flled certain 
vessels laden with coal, engine room supplies, and provisions, which were 
to be transshipped at sea to German warships. It was charged, and so found 
by the jury, that the manifests were not complète, thfit they contained false 
points of destination, that it was never Intended that the vessels should 
reach the points for which they respectively cleared, and that thereby, and 
by reason of the incomplète manifests, inaccurate and incomplète records were 
made by the coUectors of customs at the ports from which said vessels salled, 
and that a conséquent fraud was committed upon the United States. 

Thé jury returned a gênerai verdict of guilty against each défendant. The 
Hamlmrg-American Company was sentenced to pay a fine of §1. Bunz, 
Kotter, and Hachmeister were sentenced to an imprlsonment of one year 
and a half in the fédéral prison at Atlanta, Ga. Popiienhouse was sentenced 
to imprlsonment in the same institution for one year and one day. From the 
judgment rendered, the défendants jointly and severally sued out writs of 
error, and the matter is thus in this court for review. 

It appears that the German government and the Hamburg-American Line, 
considered by some to hâve been at that time the greatest ship line in the 
world, had an understandlng some time in the winter of 1914 that the Ham- 
burg-American Line would see that in case of war the German warships, 
which might be in the northern or southern part of the Atlantic, when in 
need of coal or provisions, would bave them supplied in such quantities and 
at such times and places as should be indicated, and that the German 
government would communicate with Karl Bunz, one of the défendants, and 
the gênerai représentative of the Line in this country, with headquarters in 
New York City. On July 31, 1914, Bimz received a cable from his home 

@=»For other cases see «ame toplc & KEY-NUMBBR In aU Key-Numbered Digests & Indexes 
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Office in Hamburg and at once conferred with Kotter, anotlier défendant, as 
to securing neutral steamers to carry coal. Upon Kotter's suggestion it was 
agreed to call in one Gans, since deceased, wlio was aslied wliettier lie liad 
any neutral steamers tliat would be a^•ailable for their purposes, and lie 
agreed to furnish nine such vessels, which Bunz agreed to charter. As he 
could not get from Gans ail tlie steamers he needed, Bunz took three addi- 
tlonal vessels from an-.ong those owned by the Gernian-Auierican Line. Gans 
hrought the charter parties to Bunz, who signed them. In the case of one or 
two of the ships whieh Gans furnished the owners were fearful of war risks 
and wanted bonds of indemnity, and Bunz signed the bonds. He testified that 
he did this very unwillingly, "I did it," he said, "very unwillingly. I did not 
like it at ail, but I did it. I had to, beeause I had no other ships to take." The 
ships having been secured, it was necessary to load them with the coal and 
other supplies needed, and Bunz intrusted to Kotter the responsibility of 
obtaining and loading tlie coal. Hachmeister, another défendant, agreed to 
become responsible in like manner for necessary provisions and supplies. The 
German government from tlme to time cabled Bunz where his vessels could 
meet the German warships, and this information Bimz communicated to 
Kotter. Bunz testifled that either Kotter or Gans called hls attention to the 
fact that, in order to get the ships out of the harbor of New York and start 
them on their voyage, it would be necessary to hâve a port of destination 
agreed upon. They therefore got out their maps and found v?hat was a 
convenient port of destination for those points on the Atlantic where tlie 
ships were to meet. "So that," as Bunz testified, "the ships we sent out 
would be on their way to those ports when met, if they fortunately were, by 
the German ships out there at sea, to our best judgment. * » * i intended 
that they should land and dispose of their cargoes there (the designated ports 
of destination), unless in the meantime my government had requisitioned them 
upon the high seas." There was some talk as to clearing the ships, and 
when that question was raised Bunz said that "it eertainly ought not to be 
done by the Hamburg-American Liue." He believed "that. If we cleared the 
ships in our name, they would be captiired or destroyed by our enemies, 
and that they would not get very far before they were captured or destroyed." 

On the cross-examination of Bunz questions were asked and answered as 
follows: "Q. Mr. Bunz, as a matter of fact, you intended to seud those boats 
loaded to meet the German warships, no matter what happened, didn't you? 
A. To meet the German warships or any raerchant vessel that was in need of 
something of that klnd. Q. It did not make any dilference what happened, 
you wanted those boats to go there and reprovision and recoal those ship^ 
didn't you? A. That was my intention, if I could, to send them to those boats." 
He also testified that, having met and reprovisioued and recoaled the German 
vessels, it was his intention that the sliips which had thus unloaded their 
cargoes should proceed empty to the ports of destination for which they were 
cleared. 

The défendant Kotter testified that, when they sent the ships out, they did 
not send bills of lading for the cargo to any one in the ports designated in 
the clearance papers. 

Hachmeister, another défendant, had been, as already stated, the pur- 
chasing agent of the Hamburg-American Line for 15 years, and when one 
of the ships of that Line was about to start on a voyage had ordered 
provisions and supplies needed for the voyage, sometiuies amounting to 
$50,000 or $GO,000 a ship. He admitted on the stand that on July 31, 1914, he 
had been summoned to Bunz's office, where he met Bunz and Kotter, and 
was "told that war had been deelared and that we were to perform certain 
duties." Bunz, he said, gave him a llst of tlie provisions and engine room, 
supplies, showing what eacth ship that was to be sent out would need, telling 
him "to buy thèse articles for the ships as they would be sent." "He 
[BunzJ told me the ships were going to take coal and provisions and sup- 
plies." Hachmeister admitted that he bought the provisions and supplies 
that were put on board the ships. He admitted that the provisions and 
supplies, amounting to $3,500 or $4,000, which were put on the Thor, did not 
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appear in thé shlpper's manifest. His explanatlon of tliia omission was as 
foUows: "The brokers who were clearing did not ask me for a list of the 
provisions. No one told me tliat provisions had to be listed. I did not be- 
lieve that it was my duty to give to tlie brokers wbo were clearing tbe ships 
a list of the provisions and supplies I was putting on board. The matter did 
not oecur to me at ail." He gave the same explanatlon coneerning like 
omissions in the manifest of some of the other ships. But ou August 7tli in 
the case of the Heina he says he learned for the flrst tlme that it was neces- 
sary to fnrnish a list of supplies for the manifest, and that after that he a)- 
ways furnlshed a correct list. On cross-examlnation lie admltted that he 
knew that mauifests had to be made ont for cargoes, and that lie had knowu 
it for many years, and that he had known for years that every Item, of cargo 
had to be made out on a manifest and sent to the custom liouse ; and he 
explalned his earlier statemejits by saying that he had considered the pro- 
visions and supplies he had furnished and not listed as slilp's stores, whlch 
do not hâve to be listed. He admitted that he knew from tlie beginning that 
what he bought vi-as intended to be delivered to the German ships at sea. 
He was then asked, "How could they be ship's stores?" and replied, "Well, 
I never gave it a thought." 

Poppenhouse, another of the défendants, took the stand in his own dé- 
fense, and testifled that Kotter Informed him that he was to go as supercargo 
on the Berwind, and gave him a letter of introduction to the captain of that 
vessel, informing the latter that Poppenhouse was to take the vessel to a 
certain position, which was marked and was about 40 miles north of the 
Islaud of Trlnidad, ofC the coast of Brazil, and was to cruise up and down 
there for some time, and that be very likely would meet some German mer- 
chants or navy ships, and, if they needed coal or supplies, that he was to 
give them ail they needed, and after be had done that he was to proceed to 
his port of destination, which was Buenos Ayres, and then report for orders. 
This letter was in German and typewritten. After he got to sea, he testifled, 
"I marked down the position I was to go to, or I made a mémorandum of it, 
and then tore up and threw overboard the letter of instructions. I knew 
what would happen if a British boarding offlcer of a man-of-war came on the 
ship and found me with that letter of instructions in the German language. I 
was sure that I would be taken out ; in case the ship should be searclied by a 
hostile one, I should hâve been taken off as a prisoner of war." This man was 
authorized to give even the captain orders as to the course of his navigation, 
ïhe captain testified that he had never before had a supercargo on his vessel 
wbo directed the course of his navigation. On cross-examination Poppenhouse 
testifled as foUows: "I had no papers at ail. If I was foreed to, I would cer- 
tain] y hâve directed the captain to show him the ship papers. I knew the 
value of a good, elean clearance. I knew that a clearance witli tlie seal of 
the United States on it was a very valuable paper, in the event that we were 
boarded by an ofScer of a foreign belligerent ship. I knew that, when I 
showed the officer that boarded my ship a clearance issued under the seal of 
the United States that I was bound for Buenos Ayres with a cargo, he would 
pay great attention to that paper." 

On August 5, 1914, one Kulenkampf, a German subject and a member of a 
commission flrm in New York doing an extensive business with South Ameri- 
ca, was summoned to the office of the Hamburg-American Liue, where he met 
Bunz, Kotter, and Haehmeister. They informed him that they were anxious 
to elear the cargo on two steamers, the Lorenzo and the Berwind, which 
they wanted to hâve sali that night. They told him that the Hamburg- 
American Line did not like to appear as the shiiipers of the cargoes, aiid 
they requested that he clear the cargo for them. They inipressed on him 
the necessity of quick action, as the custom house closed at 4 o'clock and it 
was then half past 3. At first he objected, but was told "that it had to be 
done, and he agreed to do it," saying that his flrm was doing business ail the 
tlme with Sonth America, and that it would appear to be in the natural 
course of business for him to be maklng shipments to Buenos Ayres. They 
told him that the manlfests whlch he was to swear to were ready, and that 
the vessels were to go, one to Buenos Ayres and the other to La Guayra.. 
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He was informée! that the vessels wonld carry coal, and nothing was said as ' 
to provisions or supplies, althougli provisions to the value of iFi),(i87.80 went 
on the Berwind, and engine room supplies to thc amouut of Ç2,(i:î2.27 went on 
the Lorenzo. He was thus indueed to swear to manifests which nanied ports 
to whieh it was not intended the cargoes should be carried, and which dld 
not disclose any of the cargo except the coal. 

The captain of the Berwlnd testified tbat on the day the vessel was started 
on her voyage he was instructed to go over to the custoin house to see about 
her elearance. When he arrived at the custom house an oflicial of the Ham- 
burg-American IJne presented him wlth a manifest, which he was to slgn, 
which showed only 2,000 tons of coal. His testimony is as foUows: "I ob- 
jected to signing it, knowlng that we wonld hâve ahout 2,700 or 2,800 tons 
of coal, and there were some additional provisions to go on board, in the 
neighborhood of about 40 tons, more or less. I was Intormed that a supple- 
mental manifest could be made later on, and it was ail right for me to sigii 
it and clear on that manifest, as it was after 5 o'clock when we cleared, 
* * * and they were anxious * * * to hâve the steamer sail that 
night." The Berwlnd proceeded to sea about 9 o'clock that nlght, flying the 
Am'erlcan flag. 

The Berwlnd never got to Buenos Ayres. After it reached Trinldad it 
cruised around for 36 hours. It turned baek and steered uorth on the same 
course it had come for 50 miles, and then turned around again and steamed 
back south 50 miles, and then north 50 miles, and then baek south 50 miles 
when five German ships were met, and the Berwlnd discharged her omtire 
cargo, and started, not for Buenos A,yres, the port cleared for, but for Rio 
Janeiro ; and after she arrived at the latter port the captain received no 
furthor instructions from Poppenhouse, except that the latter advised him to 
try and get a cargo and return to New York. 

Bunz testified that he had no intention of defrauding the United States 
or of violating the laws of this country. He was asked whethor he had any 
intention of obtaining clearances by means of false manifests, and so de- 
ceiving the coUectors of customs. To whicli he replied, "Oh, why should I? 
No." Then followed: "Q. Had you any intention of causing the United 
States to keep and transmit false records of the quantifies and values of mer- 
chandise shipped from its ports? A. I am sorry ; I never gave that any at- 
tention, as I perhaps should; I do not know. Q. Dld you believe that what- 
cver custom house formalltles might be necessary to gf?t thèse ships on the 
high seas would be fuUy met and couiplled wlth? A. I took it for granted 
that that would be done. I knew that by the rules of international law I 
had a perfect right to send out thèse ships to mcet the warships of my 
country. I believed that in everything that I dld in this matter I was acting 
strictly within the law, both of nations and of the United States. I had no 
doubt about it, even for a moment. It was no part of my purpose to violate 
any law of the United States, whatever." 

Kotter testified that he had no intention of injuring or defrauding the 
United States in any way, and had no Intention of obtaining from coUectors 
clearances by false manifests. To the same effect was the testimony of 
Hachmeister and Poppenhouse. The latter testified that he had nothlng 
to do wlth the elearance papers, and never saw them. 

One of the steamshlps chartered in this enterprise was the Unlta, at the 
time at Newport News. She was brought to l'hiladelphla, and the captain, a 
Norweglan by blrth, was then informed that he was to load coal and provi- 
sions for Oadiz, Spain. Ile went to the custom house, in Philadelphia, and 
swore to the manifest, stating Cadlz as his iiort of destination. Tlie day after 
he got to sea he had a talk wlth the supercargo, about which he testified 
as follows: "I met the supercargo on the bridge, and he said to me, 'Do you 
know where you are going, Captain?' I says, 'Yes, I am going to Cadiz.' He 
says, 'No; you hâve got to go down where the men-of-war are' — down to 
where some of the Gennan men-of-war are, ofE the western island. I says, 
'There is nothing doing.' I dld not say anythlng more that day, before the 
next day; then he commenced to offier me uioney. That day he'did not ott'er 
250 F.— 48 
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' me more than ?50O. 1 saîd I would not do it for money. He wanted me 
to so down to the Gennan men-of-war with this cargo of mine. It would not 
be far offl my course, 200 miles, lie never said anytlilng more. "ïes, a couple 
or three days afterwards, I think it was, he promised me ÇIO.OOO if I would 
go. I sald 'No.' I did not say anything more. Thls was in tlie morning. In 
the evening I told him I was an English citizen, and I showed him my papers, 
and he never said a word. My officers said tliat the supercargo spoke to 
them. I did not hear it. When he offered me $10,000, I said I was going to 
Cadiz, as I eleared out for. I did go to Cadiz. When I got to Cadiz, I did not 
lind any bills of lading there for goods." He lay in Cadiz for 27 days, the 
cargo finally being sold to the Spaniah Tra as- Atlantic Steamship Company, 
ïhe ship had on board $18,830 worth of eoal, .¥8,843 worth of provisions, 
and $2,900 worth of englue room supplies. This man on hls cross-examinatiou 
stated that he beeame a Britlsh subject in 1914, and that when the supercargo 
asked him to go out and supply German warships with coal and provisions he 
picked the wrong man. 

Another of the vessels chartered was the Norwegian steamer Heina. The 
captain was requested to follow the orders of a supercargo, and the super- 
cargo was instrueted to allow him libéral gratuities "for attending to their 
interests." The captain testified that he swore to the manifest before the 
collector in Philadelphia, the port of destination named being La Guayra, 
and that when he swore to it he had no Ivnowledge he was not going there. 
He had a cargo of approximately 4,400 tons of eoal, the cost price being $3 a 
ton, and provisions to the value of $5,187.54, and supplies to the value of 
$3,680.22, as stated in the manifest. Instead of proceeding to his port of 
destination he was directed to go out of his course about 200 miles to the 
vicinity of Testigos Islands, aud after erulslng around there for 9 or 10 
days, and falling to meet the German ships, the supercargo wanted tho 
captain to go to a place In A'enezuela called Crumpaho ; but he refused to go, 
and declared he was going to his port of destination, and he proceeded to 
La Guayra, but did not discharge his cargo at that port. He started from 
there for St. Thomas, West Indies, being told by the supercargo to do so. He 
never got there, however, being captured by a French cruiser, and the cargo 
was conflscatcd by the French government. 

The Fram aud the Sommerstad, whicli were among the vessels défendants 
chartered for the enterprise they were eugaged in, uever sailed because of 
objections raised by the attovney for the owners of the vessel, who mistrusted 
the purpose of the charterers, and did not believe that the ships were in- 
tended to go to the designated ports, one to Pernambuco, and the other to 
Cadiz, Spain. When the attorney for the owuers of thèse two vessels stated 
hls suspicions and his fears, he was told by the défendant Hachmeister that 
the true mission of the vessels was to supply German warships off the 
Brazilian coast, and that the cargoes were not to be delivered at the ports 
set forth in the clearance. Bunz and Hachmeister then entered into certain 
written stipulations for the payment of iiidemnities for the ships in case of 
seizure, and they agreed to a waiver of the présence of supercargoes on 
board, although supercargoes for thèse two vessels had been prevlously select- 
ed and introduced to the masters. Hachmeister asked that the agreements 
should be put into a safe and not shown to the masters. But, notwithstanding 
thèse agreements, the attorney would not consent to the saillng of the vessels. 

At the openlng of the trial counsel for défendants asked to be permitted to 
make a statement for the purpose of saving time in the matter of proof. The 
foUowing is an excerpt from his statement: "On or about August 1, 1914, 
Karl Bunz received directions by cable from the home otUce in Hamburg to 
send ships laden with coal, provisions, and supplies to various parts of the 
Atlantic Océan, there to await for a reasonable time the possible appear- 
ance of German ships of war or merchantmen, to which, upon orders of their 
comrnanders, the coal, provisions, and supplies were to be delivered in such 
quantifies as mlght be required. Karl Bunz undertook to comply with thèse 
instructions, and, with that end in view, issued the necessary orders to Geoise 
Kotter and to Hachmeister, who obeyed them. The Hamburg-American Line 
owned, or chartered upon time charters, a number of steamships, bought coal. 
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provisions, and supplies, which \^'ere loaded upon thèse steamships, and 
eaused, or attempted to cause, tliese steamsliips to sali from tlie ports of 
Newport News, New York, PMladelphia, New Orléans, and Pensacola, witti 
tlie above-described object * * * That is intended * * * to save the 
necessity of calling people who were on the ships to show that they cruised 
up and down waiting for German cruisers, or that they tried to escape from 
English or Freuch cruisers, because it Is freely admitted. Our hope was 
that thèse ships would meet German ships and enable them to keep the seas 
by giving them coal and supplies." 

The German-American Line, accordiiig to the testimony of both Bunz and 
Kotter, spent about $1,500,000 in tliis enterprise, the money being received 
through a New York banking house. 

The jury was instructed as foUows: "One or more of the following frauds 
must hâve been intended in order to flnd the défendants guilty: l'irst, to 
procure a clearance ; that is, by making a false manifest it would be a fraud, 
first, to procure a clearance; second, to procure a clearance whieh falsely 
stated the destination; third, to cause the coUector of customs to make a 
false record of destination ; fourth, to cause hlm to make false reports of the 
destination." 

Walter C. Noyés and Howard S. Gans, both of New York City, for 
plaintiff in error. 

Francis G. Cafïey, U. S. Atty., of New York City, and John C, 
Knox, Asst. U. S. Atty., of New York City. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

ROGERS, Circuit Judge (after stating the facts as above). [1] 
The District Judge properly took it for granted at the trial that 
there was nothing inherently wrong in an undertaking by the de- 
fendants to provide coal, provisions, and supplies for German war- 
ships on the high seas, as the United States and Germany were not 
at the time at war with each other. Neither the law of nations nor 
the municipal law of the United States prohibited such an undertak- 
ing. The argument in this court properly proceeded upon the same 
assumption. In Hall's International Law, p. 607 (Ed. of 1890), it is 
said that: 

"The actual law of nations places no restriction whatever upon the pur- 
chase of provisions or of coals by a belligereut in neutral ports." 

No one, we think, will seriously assert the law of nations pro- 
hibits trade between citizens of a neutral state and those of a bellig- 
erent state with which it is at peace. As Lord Westbury expressed 
it: 

"In the View of international law, the commerce of nations is perfectly 
free and unrestricted. The sub.iects of each nation hâve a right to inter- 
change the products of labor with the Inhabitants of every other country. If 
hostilities occur between two nations, and they become belligerents, neither 
belligerent bas a right to impose, or to require a neutral government to im- 
pose, any restrictions on the cominerce of its subjects." Ex parte Chavasse, 
re Grazebrook, 34 L. J. (N. S.) 17. 

And see Mr. Jefferson's letter of May 15, 1793, to the British Min- 
ister, who had complained of the purchase of arms in this country by 
an agent of the French government with an intent to export them to. 
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France. Ford's Writings of Thomas Jefferson, vol. 6, p. 252. See, 
also, 1 Op. Atty. Gen. 63; Oppenheim on International Law (2d 
Ed.) vol. 2, p. 376; Journal du Droit International Prive, 1906, p. 
928. 

Two indictments were returned against the défendants. The first 
charged a conspiracy to obtain clearances by means of false mani- 
festa. The second charged a conspiracy to procure clearances which 
would falsely state the destination of the vessels, and the nature and 
destinations of the cargoes. In each indictment it is charged that the 
défendants unlawfuUy, willfully, corruptly, and feloniously conspired 
to defraud the United States in the manner and for the purpose there- 
in stated. The two indictments were Consolidated for purposes of 
trial. 

[2, 3] The crime charged is that of conspiracy. It is a well-known 
fact that there are no common-law offenses against the United States. 
United States v. Hudson, 7 Cranch, 32, 3 L. Ed. 259; United States 
V. Eaton, 144 U. S. 677, 12 Sup. Ct. 764, 36 L. Ed. 591 ; United States 
v. Gradwell, 243 U. S. 476, 485, 37 Sup. Ct. 407, 61 L. Ed. 857. And 
the indictments herein involved hâve their basis in a provision of the 
Criminal Code, which is as follows: 

"If two or more persons conspire either to commit any offense against the 
United States * * * in any manner or for any purpose, and one or more 
of sucli parties do any act to effect the object of the conspiracy, each of the 
parties to such conspiracy shall be flned not more than ten thousand dollars, 
or imprlsoned not more than two ytars, or both." Criminal Code, § 37 ; U. 
S. Comp. Statutes (1916) Ann. vol. 10, p. 12552, § 10201. 

The provision in question does not use the word "corrupt" or "cor- 
ruptly," although as we hâve seen the indictments employ it. The 
conspiracy charged is a conspiracy to defraud the United States. If 
the facts charged in the indictment are true, and that was a question 
for the jury, the défendants by the means described obtained from 
the officers of the government clearances for their vessels to which 
they were not entitled and without which their ships could not hâve 
left their ports. It needs no argument to make it plain that this 
amounted to defrauding the United States, and that the wrong was a 
grievous one. 

In Haas v. Henkel, 216 U. S. 462, 30 Sup. Ct. 249, 54 L. Ed. 569, 
17 Ann. Cas. 1112 (1910), the défendants were indicted and charged 
with having conspired to defraud the United States by causing to be 
issued at Washington by the Bureau of Statistics for the Department 
of Agriculture of false cotton crop reports. The court, speaking 
through Mr. Justice Lurton, in referring to the fact that the indict- 
ment did not expressly charge that the conspiracy included any direct 
pecuniary loss to the United States, said: 

"But it Is not essential that such a conspiracy shall contemplate a flnan- 
-îial loss or that one shall resuit The statute is broad enough in its terms to 
include any conspiracy for the purpose of impairlng, obstructing, or defeating 
the lawful function of any department of government. Assumlng • * * 
that this statistlcal side of the Department of Agriculture is the exercise cf 
a function within the purview of the Constitution, it must foUow that any 
conspiracy, which la calculated to obstruct or impair its efficiency and destroy 
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the value of its opérations and reports as fair, impartial, and reasonal)ly ae- 
eiirate, would be to defraud tlie United States by depriving it ot its lawfvil 
rlght and duty of promiilgating or diffusins tlie information so offlcially ac- 
t[uired in the way and at tlie tlme reciuired by law or departmental régula- 
tion. Tbat it is net essential to cliarge or prove an actual financial or prop- 
erty loss tu make a case under the statute lias been more than once ruled. 
|Hyde v. Shine, 199 U. S. 62, SI [25 Sup. Ct. 7(50, 50 T>. 1x1. 90] : United States 
V. Keitel, 211 U. S. 370. HOl [2!) Sup. Ct. 12!',, .^>3 L. Ed. 230]; McGregor v. 
United States, 134 Fed. 195 [69 C. C. A. 477]." 

And see Curley v. United States, 195 U. S. 629, 25 Sup. Ct. 787, 
49 L. Ed. 351; Id., 130 Fed. 1, 64 C. C. A. 369; United States v. 
Morse (C. C.) 161 Fed. 429. 

[4] While, under section 37 of the Criminal Code, a raere con- 
spiracy without an overt act is not punishable (Joplin Mercantile 
Co. V. United States, 236 U. S. 531, 35 Sup. Ct. 291, 59 L. Ed. 705; 
United States v. Rabinowich, 238 U. S. 78, 86, 35 Sup. Ct. 682, 59 L. 
Ed. 1211), still it is not necessary that it should appear that ail the 
conspirators joined in the overt act (Bannon v. United States, 156 
U. S. 464, 468, 15 Sup. Ct. 467, 39 L. Ed. 494). The Suprême Court 
has said, what other courts hâve frequently said, that conspiracies 
are seldom capable of proof by direct testimony, and that a conspira- 
cy to accomplish that which is their natural conséquence may be in- 
ferred from the things actually donc. Eastern States Retail Lumber 
& Dealers' Association v. United States, 234 U. S. 600, 34 Sup. Ct. 
951, 58 L. Ed. 1490, E. R. A. 191 5 A, 788. 

That court has also more than once said that it is important to 
keep in mind in a case hke the présent that the character and effect of 
a conspiracy is not to be judged by dismembering it and viewing its 
separate parts, but only by looking at it as a whole. United States 
V. Patten, 226 U. S. 525, 544, 33 Sui). Ct. 141, 57 E- Ed. 333, 44 E. 
R. A. (N. S.) 325 ; Montagne & Co. v. Eowry, 193 U. S. 38, 45, 46, 24 
Sup. Ct. 307, 48 L. Ed. 608 ; Swift & Co. v. United States, 196 U. S. 
375, 386, 387, 25 Sup. Ct. 276, 49 L. Ed. 518. The court has also said 
that by purposely engaging in a conspiracy which necessarily and 
directly produces a certain resuit they are in légal contemplation in- 
tending that resuit. United States v. Patten, 226 U. S. 525, 543, 33 
Sup. Ct. 141, 57 L. Ed. 333, 44 L. R. A. (N. S.) 325. 

[5] In 6 Cyc. 626, it is said, in stating the rule as to conspiracy, 
that "if the motives of the confederates are not corrupt no criminaHty 
can attach to the confédération." Bouvier's Eaw Dictionary defines 
corruption as being something against law, and illustrâtes its appli- 
cation by the case of a contract for usurious interest wherein it was 
"corruptly agreed," etc. In State v. Lehman, 182 Mo. 424, 81 S. W. 
1118, 66 L. R. A. 490, 103 Am. St. Rep. 670, it was held that an act is 
donc corruptly when it is donc with an intent to obtain an improper 
advantage inconsistent with officiai duty and the rights of others. 
And in State v. Johnson, 71 Ohio St. 461, 83 N. E. 702, 21 L. R. A. 
(N. S.) 905, the court held that one who addresses a communication 
to the judges of a court for the purpose of influencing their décision 
in a case pending therein by disparaging one of the parties or the re- 
later in a suit brought by the state "corruptly"' endeavors to influence 
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oificers of the court in the discharge of their duties. And we con- 
clude that an act such as charged in the indictments is donc corruptly 
when it is done with a wrongful intent to acquire some iniproper ad- 
vantage for one's self or for another, and which is inconsistent with 
the rights of others. As the offense charged is that of conspiring to 
defraud the United States, the parties necessarily must hâve conspired 
"corruptly" as well as "unlawfully," "willfully," and "feloniously,'" 
if they conspired at ail to defraud. 

[6^ 7] The principle is elementary that every one is presumed to 
know the law of the land, both common law and statutory law, and 
that one's ignorance of it furnishes no exemption from criminal re- 
sponsibility for his acts. "Ignorantia juris neminem excusât" is a 
maxim in both civil and criminal jurisprudence which centuries of ex- 
périence hâve approved. But this principle, it is claimed, has no ap- 
plication to the particular crime with which the défendants are charged. 
Criminal responsibility for a conspiracy, it is said, is not entailed by a 
plan which involves a violation of provisions of statutory law, if those- 
who engage therein are ignorant of the existence of the statute, or of 
the interpi-etation thereof, which would render their plan unlawful. 
And we are told that it is clear on principle and settled by authority 
that where a corrupt intent is an élément of the offense, and the exist- 
ence of that intent is dépendent upon a realization of a principle of 
law or of the existence of a statute other than that which defines the 
offense, ignorance of that principle of law or of that statute will con- 
stitute a défense. No doubt there are many cases in which it is held 
that, where a statute punishes the doing under particular circum- 
stances of an act which in the absence of such circumstances is law- 
ful, one who does the act under bona fide and nonnegligent ignorance 
or mistake as to the existence of such circumstances is not guilty, un- 
less it appears that the Législature intended that persons doing the act 
should act at their péril. 12 Cyc. 158. An illustration is Myers v. 
State, 1 Conn. 502, which was a case of letting a carriage on Sunday 
under the erroneous belief that it was to be used in a work of neces- 
sity or charity. In People v. Powell, 63 N. Y. 88, the court said : 

"But, to make an agreement between two or more persons to do an act in- 
nocent in lîself a criminal conspiracy, it is not enough that it appears that 
the act which was the object of the agreement was prohiblted. The con- 
fédération must be corrupt. * • * The agreement must hâve been en- 
tered into with an evll purpose, as distlngulshed from tlie purpose simply 
to do the act prohibited in Ignorance of the prohibition." 

The indictment in that case charged certain officiais with conspiracy 
to violate a statute which enjoined upon them the duty of advertising 
for such proposais as they might require in their department and 
in awarding the contracts therefor to the lowest bidder. There- 
was évidence that the défendants did not know of the existence 
of the statute making it their duty to advertise; and the court 
held that persons who agrée to do an act innocent in itself, in good 
faith, and without the use of criminal means, are not converted intO' 
conspirators because it turns out that the contemplated act was pro- 
hibited by statute. 
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The facts of that case hâve no resemblance to the facts of the case 
présentée! to this court. In that case the act complained of was in- 
nocent in itself. In this case the act complained of was not innocent, 
but dishonest and fraudulent. It consisted in obtaining clearance cer- 
tificates for certain vessels stated to be bound for certain designated 
ports, by presenting to the collector of customs sworn manifests which 
falsely represented that their cargoes were to be landed at the ports 
named when the actual intention was not to carry the cargoes to such 
ports, but to German warships on the high seas. The clearances were 
obtained by means of false oaths, and those responsible were guilty 
of corrupt conduct. And in People v. Flack, 125 N. Y. 324, 26 N. E. 
267, 1 1 Iv. R. A. 807, the court said that : 

"Tlie gist of the crime of consplracy consists in a corrupt agreement between 
two or liiore individuals to do an uulawful act, unlavvful eitlier as a means 
or as an end. * * * Tiie ci'iminal qnallty résides in tlie intention of ttie 
parties to the agreement, construed in connection with the purpose coutem- 
plated. Tlie mère fact that the consplracy has for its object the doing of an 
act which may be unlawful, followed by tlie doing of such act, does not con- 
stitute the crime of consplracy, unless the jury find that the parties were actu- 
ated by a crimlual intent." 

And the court goes on to say that, although the object of the agree- 
ment and the overt act may be unlawful, nevertheless the parties may 
hâve acted under a misconception or in ignorance, without any actual 
criminal motive in which case the jury should acquit. 

Whatever may be the law of the state of New York as to criminal 
conspiracy, we are satisfied that as to the statutory crime of con- 
splracy, as defined in the Criminal Code of the United States, it is not 
necessary to show that the défendants who are alleged to hâve con- 
spired to do an act which is only malum prohibitum had knowledge of 
the unlawfulness of the act. We think that the law was correctly 
stated in Chadwick v. United States, 141 Fed. 225, 72 C. C. A. 343 
(1905), a case in the Circuit Court of Appeals in the Sixth Circuit 
in which Mr. Justice Lurton, speaking for the court, said : 

"The Indlctment Is for a statutory consplracy to violate a pénal statute of 
the United States. Knowledge that the act which it was the object of the 
conspiracy to do would be in violation of the law Is iinputed and need not 
be proven. Nelther do we understand that in courts of the United States the 
fact that the object of the conspiracy was to do an act which is only mala 
prohiblta requires évidence of knowledge of the unlawfulness of the act pur- 
posed by the conspirators. The consplracy itself is one created by statute ana 
is raade ont by évidence that Its object was to perpetrate some offense against 
the United States." 

And an instruction was sustained which informed the jury that the 
question of defendant's knowledge or her ignorance of the acts donc 
being contrary to law — 

"is not a fact which you hâve to consider. The only question for you to pass 
upon is whether the défendant violated the law; not whether she had any 
knowledge that she was violatlng the law." 

[8-10] This brings us to a considération of the clearances by the 
obtaining of which it is charged the United States was defrauded. In 
England it was a part of the king's prérogative to appoint ports and 
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havens, and thus détermine the places for persons and merchandise 
to pass into and out of the realm. And in Blackstone's Conimentaries, 
vol. 1, p. 264, it is said that : 

"In Englaiid it liatli always been liolden that the Uing is lord of the whole 
shore, and particuhirly is tlie guardian of the ports and havens, whieli are 
the inlets and gâtes of the realm ; and therefore, so early as the relgn ot 
Klng John, we flnd sliips selzed by the klng's otticers for putting in at a place 
that was not a légal port." 

In the United States the power to regulate commerce with foreign 
nations and among the several states is vested in Congress, and that 
body has the right to détermine the conditions under which ships, or 
persons, or merchandise may enter or départ from the ports which 
it has estabhshed, and those conditions must be conformed to. The 
ship before it leaves port must obtain its "clearance" from the col- 
lector of the port. Clearances hâve a history in the maritime law ex- 
tending over hundreds of years. A clearance is an important docu- 
ment, even in time of peace. It is particularly so in time of war. It 
certifies to the fact that a vessel has compHed with the law and is au- 
thorized to leave port. It contains the name of the master, of the 
vessel, and of the port to which it is going. It bears an officiai seal 
and is a ship's passport, which entitles it to go from one end of the sea 
to the other, except that it cannot enter a blockaded port. Its regu- 
larity is the first thing that is inspected in time of war when the board- 
ing officer of a belligerent vessel boards the ship to détermine whether 
she is on a lawful voyage. 

It was essential to the success of the défendants' undertaking that 
they should obtain clearance papers which should falsely state that 
the cargoes were to be carried to certain ports which it was not in- 
tended they should reach. The false manifests which were presented 
to obtain the clearances were used because it was feared that no clear- 
ances would issue if the facts were truthfully disclosed. There was 
another reason. It was feared that, if they disclosed the facts, the in- 
formation would not be kept secret, but would in some way becorne 
known to the English and French authorities, whose warships would 
defeat the success of the undertaking. And of course, if the true des- 
tination of the ships were disclosed in the clearances, their doom 
would be sealed if they happened to encounter a hostile ship of war. 

The conditions under which a clearance inay be obtained are speci- 
fied in the statute and will be presently referred to. x\nd if any vessel 
bound to a foreign port départs on her voyage to such foreign port 
without obtaining a clearance as required, the master or other person 
having charge of the command of such vessel is liable to a penalty of 
$500 for every such offense. Section 4197, U. S. Rev. Statutes 1878 
(Comp. St. 1916, § 7789). A clearance, as said by Judge Hough in In- 
ternational Mercantile Marine Co. v. Stranahan (C. C.) 155 Fed. 428, 
432, "is * * * the gracions permission of the sovereign to de- 
part from a port into which, without like permission implied from an 
'entry,' there was no riglit to corne. In the United States this sover- 
eign power is, by the commerce clause of the Constitution, lodged in 
the fédéral government, and the privilège of clearance is granted. 
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regulated, or withheld b)' statute." A statement concerning the stat- 
utory provisions which need to be considerèd may be found in an ap- 
pended footnote.^ 

An examination of thèse provisions discloses that there is no au- 
thority to grant a clearance until a manifest is presented to the col- 
lector. It shows that it is a criminal offense to leave port without ob- 
taining a clearance. It shows, too, that the master is required to make 
oath as to "the port or place" his vessel is bound to, and that the mani- 
fest must State "the port" for which the vessel is bound. It appears, 
also, that the master and shippers must state "the foreign port or coun- 

1 Section 4197 of the Revised Statutes of the United States 1878, provides 
that the master or person having the charge or cominand of any vessel bound 
to a toreign port shall deliver to the collector of the district frora which sucii 
vessel is about to départ a manllest of ail cargo on board the same and the 
value thereof, and shall swear to the truth vhereof, whereupon the collector 
is to grant a clearance for such vessel and her cargo. And it provides that 
"if any vessel bound to a foreign port départs on her voyage to such for- 
eign port without delivering such manifest and obtaining a clearance, as here- 
by required, the master or other person having the charge or command of 
such vessel shall be liable to a penalty of fl\'e hundred dollars for every 
such offense." 

Then section 4198 of the Revised Statutes (Comp. St. 1916, § 7790) provides 
as to the oath of the master or commander of the vessel and déclares it shall 
be as foUows: 

"District of I (insert the name), master or commander of the (insert 

the dénomination and name of the vessel), bound from the port of (insert the 
name of the port or place sailing from) to (insert the name of the port or place 
bound to, etc.)," etc. 

And section 4199 of the Revised Statutes (Comp. St. 1910, § 7791) provides as 
foUows: 

"Form of Manifest. The form of the report and manifest to be delivercd to 
the collector shall be as foUows: Report and manifest of the cargo laden at 
the port of , on board the master, bound for pi>rt," etc. 

And section 4200 of the Revised Statutes (Comp. St. 1916, § 7792) provides as 
foUows: 

"Manifest of Shippers. Before a clearance shall be granted for any vessel 
bound to a foreign port, thp owners, shippers, or eonsignors of the cargo of 
such vessel shall deliver to the collector nianifests of the cargo, or the parts 
thereof shipped liy tliem resjjeclively, and shall verify the same by oath. 
• * * And before a clearance shall be granted for any such vessel, the 
master of that vessel, and Ihe owners, shippers, aud eonsignors of the cargo, 
shall State, upon oath, to the collector, thcî foreign port or country in which 
such cargo is tnily intended to be landed. Tho oaths shall be taken and sub- 
scrlbed in wriling." 

And section 4:.'01 of the Revised Statutes (Comp. St. 1916, § 7793) provides as 
follows: 

"Form of Clearance. The form of a clearance, to be granted to a ship or 
vessel on her departure to a foreign port or place, shall be as follows: 
"District of l ,„ . 

"Port of 3 • 

"Thèse are to certify ail of whom it doth concern, that , master or 

commander of the , burden tons, or thereabouts, mounted with 

guns, navigated with nien. built, and bound for 

having on board , hath hère entcred and cleared his sald vessel accord- 

ing to law. 

"Given nnder our hands and senls, at the custom-house of , this 

day of . one thoiisnnd , and in the year of the 

Independence of the Tlnited States of America." 
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try in which such cargo is truly intended to be landed," while the 

clearance simply states that the vessel is "bound for ," which is 

to be understood as the "port or place" named in the master's oath, 
or "the foreign port or country in which such cargo is truly intended 
to be landed." Now, the record discloses that the oath of the master 
of the Marina Quesada declared that ail of the cargo of 6,565 tons of 
coal would be "discharged at Valparaiso, Chile, the foreign port to 
which consigned, and no other." A similar oath of the shipper was 
also filed. The record does not contain the masters' oaths in the other 
cases. But it contains the shippers' manifests in the cases of the 
Berwind, the Lorenzo, the Thor, the Unita, the Sommerstadt, the 
Fram, the Heina, the Mowinckel, and the Nepos ; and it contains the 
masters' manifests of the Mowinckel, the Heina, the Unita, the Som- 
merstadt, the Fram, and the Thor. In none of the manifests, whether 
made by the shippers or the masters, is the fact stated truly as to the 
destination of the ships, or the ports at which the cargoes "were truly 
intended to be landed." 

Was the place on the high seas, fixed by latitude and longitude, 
where the German ships were to be met, a "port," within the meaning 
of the act of Congress under considération? A "port" is defined in 
the Century Dictionary as f ollows : 

"Specifically, In law, a place where persoiis and merehaiidise are allowed to 
pass into and out of the realm, and at which customs oillcers are stationed 
for the purpose of inspecting or appraising Iniported goods. In thls sensé a 
port may exist ou the frontier, where the foreign communication is by land." 

In Carver's Carriage by Sea it is said that : 

"Perhaps It is not possible to giye an exact définition of what constitutes a 
'port' for loadlng or discharging ; but, that a place may be a port, it seems 
that it should hâve somewhere for vessels to lie safely, and a shore where 
goods may be safely landed; also that there should be some conveniences 
for trade, such as wharves and warehouses, and that it should be a place to 
which vessels are allowed to corne by the governmeflt of the country." 

In Packwood v. Walden, 7 Mart. N. S. (La.) 81, 88 (1828), it is said 
that by the Roman law a port is defined to be "locus conclusus, quo 
importantur merces, et unde exportantur." D. 50, 16, 59. The défi- 
nition in the eighth law, title 33, part 7, is nearly similar to the Roman 
Digest. That found in the Curia Phillipica, p. 456, No. 35, ftates a 
port to be : 

"A place either on the seacoiist or on a river, where ships stop for the 
purijose of loading and unloading, from whence they départ, and where they 
finish their voyages." 

In Cockey v. Atkinson, 2 Barn. & Aid. 460 (1819), an action was 
brought upon a policy of Insurance upon a vessel "to any port or ports 
whatsoever and wheresoever." The court said that they thought the 
words ought to be construed the same as if they were "place or plac- 
es," and that under them the vessel might lawfully unload or take in 
goods in an open roadstead. The court added that, if there had been 
any improper conduct in the master in loading or unloading at a 
dangerous or unusual place, it might alter the case. But in this case 
the place was the usual place of loading at the Island of Graciosa. 



HAMBURG-AMEKICAN STEAM PACKET CO. V. UNITED STATES 763 

And see Sea Ins. Co. of Scotland v. Gavin, 4 Bligh (N. S.) 578 (1829). 
The term "roadstead," as hère used, means a place near the shore 
where vessels may anchor, differing from a harbor in not being shel- 
tered. 

In SaiHng Ship Garston Co. v. Hickie & Co., 15 Q. B. Div. 580 
(1855), the mcaning of the v/ord "port," as used in a charter party, 
was discussed at considérable length, and it appears from what is 
there said that its meaning may be one thing in a charter party and a 
différent thing in an act of Parliament ; that it may hâve one meaning 
in a business or commercial sensé and another meaning in a fiscal 
sensé. In his opinion Brett, M. R., said: 

"What do you go to a port for? Because you want either to load or un- 
load goods. Every one who uiiderstands ships knows tUat you cannot cou- 
veniently load or unload goods In a place vvliere the sliip itself would be iu 
danger. Therefore ail people possessed of conniion sensé, instead of taklng 
tlielr beats onto a beacli on an open sea, wliere they miglit be knoelced to 
pièces in a storm, go to what they call a port, which is always a slieltered 
place. It is a place of safety for the ship and the goods, whilst the goods are 
being loaded or unloaded. * * * The moment you can flnd that the loading 
and uiiloadlng of ships takes place at a particular spot, you may safely infer 
that the parties understoocT that spot to be within 'the port,' because, as a 
gênerai rule, people do not load or unload goods outside a port. They do 
sometimes, but very seldom, and only under exceptional clrcumstances. If, 
therefore, you eau find a place of loading and unloadlng, you liave another 
safe rule." 

And Bowen, L. J., declared it obvions that the word "port" could — 

'not be treated as a terni which is capable of any very rigid définition. 
* * * \Ve are dealing with a word which has not a flxed sensé. If you 
found in a commercial document that certain acts were to be performed with- 
in the limits of a borough, you would know that the word 'borough' is a term 
which lias a fixed sensé ; but no one has ever deftned the word 'port' in a 
flxed sensé of that iùnd. * * « l'aking ail thèse thlngs together, you must 
make up your mind in each particular case as to the sensé in which ship own- 
ers and charterers would be likely to intend to cmploy the term 'port.' It 
becomes really, therefore, a question of fact." 

In Cole V. Union Ins. Co., 12 Gray (Mass.) 501, 519, 74 Am. Dec. 
609, a vessel in the open roadstead at the Chincha Islands for the pur- 
pose of taking in cargo was held not to be "at sea." In Gookin v. New 
England Ins. Co., 12 Gray (Mass.) 501, 506, 74 Am. Dec. 609, a ves- 
sel was held to bave arrived at "a port of destination" upon her ar- 
rivai at a similar open roadstead at Ypala for a like purpose. In 
De Longuemere v. N. Y. Fire Ins. Co., 10 Johns. (N. Y.) 120, the 
court held that the term "port" might be properly applied to places 
resorted to and used for the purposes of loading and unloading car- 
goes, although they were mère open roads, having no harbors. 

In Ayer v. Thacher, 3 Mason, 153, 2 Fed. Cas. 269, Judge Story 
said that in the revenue laws of the United States the terms "port" 
and "district" are often used as of the same import. And see Hart- 
well Lumber Co. v. United States (C. C.) 128 Fed. 306. And fne Re- 
vised Statutes expressly provide that the word "port," as used in 
sections 4178 and 4334 (Comp. St. 1916, §§ 7758, 8083), may mean the 
place where a vessel is built or where one or more of the owners re- 
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side. See Ayer & Lord Co. v. Kentucky, 202 U. S. 425, 26 Sup. Ct. 
679, 50 L. Ed. 1082, 6 Ann. Cas. 205. 

From what has been said it appears that the word "port" is a some- 
what indefinite term ; that its meaning is not exact, but dépends upon 
the connection in which it is used; that it has been employed to des- 
ignate a place where ships are accustomed to load and unload goods, 
or to take on and let off passengers, and where persons and merchan- 
dise are allowed to pass into and out of the realm. We find nothing 
in the cases examined which leads us to beheve that a place on the 
high seas, where ships are not accustomed to stop, or to discharge or 
to take on cargoes, where vessels cannot anchor, and which is not a 
place of safety for either ship or goods, can be regarded as a port. 

[11] It does not follow, however, that because the German war- 
ships were not a port the défendants did not defraud the United 
States, if they caused manifests to be presented to the collector which 
falsely stated that the cargoes were to be carried to ports which it 
was intended the cargoes sliould never reach. If thèse warships 
could be regarded as ports the United States would hâve been de- 
frauded because the manifests falsely stated other ports as those in 
which the cargoes were "truly intended to be landed." And if the 
ships cannot be regarded as ports the United States has been defraud- 
ed, as the ports stated are not those in which the cargoes were "truly 
intended to be landed." So that upon either theory the jury would be 
entitled to find that défendants unlawfully, willfully, corruptly, and 
feloniously conspired to defraud the United States by means of false 
master's and shipper's manifests, as charged in the indictment. 

[12] The défendants are not helped by the fact that the parties 
who swore to the manifests were innocent of the real plans of the 
conspirators, and supposed that the coal and supplies were to be car- 
ried to the ports named therein. In Hyde v. United States, 225 U. S. 
347, 360, 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 1914A, 614, 
which was a case of conspiracy, the action of the officers of the gov- 
ernment was to be induced or influenced, and the court held that it 
might be through déception, or through fraud, or through innocent 
agents and acts of themselves having no illegality, but efïectually 
causing and moving officiai action to the consummation of the end de- 
signed and contemplated. 

The uncontradicted évidence shows that thèse défendants unrler- 
took to send ships, with cargoes of coal, provisions, and other sup- 
plies, from American ports to places on the high seas indicated by the 
admiralty division of the German government, with the intention of 
meeting German warships to which the cargoes were then to be trans- 
ferred. The successful accomplishment of this purpose made it nec- 
essary for the défendants to obtain clearance papers for the ships, 
and to obtain thèse documents the évidence shows that manifests 
were presented to the collectors of the ports which stated as "the 
foreign port or country" in which the cargoes were "truly intended to 
be landed" ports to which the défendants never intended the cargoes 
should be taken, unless there was a failure of the enterprise for the 
accomplishment of which the combination was formed. 
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[13] And the court was justified in charging the jury that, if they 
"vvere satisfied from the évidence and beyond a reasonable doubt that 
défendants had entered into a conspiracy which had for its object the 
performance of an act which would be a fraud against the United 
States, and which was followed by the doing of such act with the in- 
tent to deceive a coUector of customs, the act being donc by one or 
more of the conspirators to effect the object of the conspiracy, they 
were to find défendants guilty. There was no error in this. When 
any number of persons associate themselves together in the prosecu- 
tion of a common plan or enterprise, lawful or unlawful, each mem- 
ber of the combination is constituted the agent of every other member, 
so that the act or déclaration of each in furtherance of the common 
undertaking is the act or déclaration of ail, and is admissible as pri- 
mary and original évidence against ail. This principle, as the Su- 
prême Court explained in Hitchman Coal & Coke Co. v Mitchell, 

245 U. S. 229, 38 Sup. Ct. 65, 62 L. Ed. , decided at the présent 

term, originated in the law of partnership, but is not confined to that 
class of cases, being of gênerai opération and appiied in criminal 
cases. 

[14] And in like manner the déclarations and conduct of an agent 
within the scope and in the course of bis agency are admissible as 
original évidence against the principal just as bis own déclarations or 
conduct would be admissible. Barreda v. Silsbce, 21 How. 146, 164, 
165, 16 L,. Ed. 86. So that the fact that the false manifests were 
presented by persons other than défendants is quite immaterial, being 
at the instigation of the défendants, with the exception of Poppen- 
house, who, as we hâve seen, sailed as supercargo on the Berwind. 
And while the évidence is clear that Poppenhouse had no part origi- 
nally in the conspiracy, the évidence is abundant that he afterwards 
joined it, consciously intending to assist actively in carrying out its 
object. 

[15] It was not error to refuse to charge: 

"That the clearance papers requii'ed by the United Statess statutes to tie 
carried hy shlps are not rerniired by the laws of the United States to state the 
destination of cargo ; and in the absence of a request to that effect from the 
master of a ship, such clearance papers need not state the character of the 
cargo." 

A request to charge may properly be refused which has no relation 
to any issue which has arisen in the case. Bird v. United States, 187 
U. S. 118, 23 Sup. Ct. 42, 47 E. Ed. 100. 

[16] And for a like reason there was no error in refusing to 
charge : 

"That there is no évidence in this case that any clearance was issiied which 
contained any statement of the nature of any cargo or its destination." 

The issue related to defrauding the United States by presenting 
false manifests, thereby wrongfuUy obtaining the clearances. We 
are concerned with what the manifests contained, rather than with 
what the clearances contained. 

[171 It is assigned as error that the court refused a motion made 
on behalf of the défendants at the close of the entire case to strike 
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out certain testimony with regard to various and siindry transactions 
relating to the sailing of a certain vessel known as the Gladstone, and 
otherwise known as the Marina Quesada, and to acts donc by sundry 
and divers persons in causing the vessel to sail and to be cleared from 
the ports of the United States. The ship sailed from Newport News 
on December 15, 1914, three months after the last of the other ships 
chartered by the Hamburg-American Line had put out to sea. She 
was laden with coal, and also carried provisions and stores. The 
object of the voyage, as the testimony showed, was to meet tlie Ger- 
man ships on the high seas. The steamer cleared for Puerto Montt 
and Valparaiso, Chile. She never reached Valparaiso ; whether be- 
cause she was captured or for some other reason is not disclosed. The 
government was permitted to show that, in addition to the articles 
manifested, she carried a couple of cases of revolvers, which her cap- 
tain caused to be kept out of sight in his cabin, and that shortly after 
she passed beyond the three-mile limit she rigged up a wireless out- 
fit, and that she changed her name at sea, and concealed her papers, 
and pretended a loss of them at sea. The évidence showed that de- 
fendant Hachmeister was in Newport News in August at the office of 
certain ship chandlers, that later he sent a telegram to thèse ship 
chandlers ordering supplies, and directed that thèse supplies be turned 
over to the captain of the Gladstone, who had a letter to that effect 
from Hachmeister. Thèse supplies were ordered about August 24th 
and were delivered to the captain in December. The évidence also dis- 
closed that upon December 16th the captain wrote to Hachmeister, con- 
firming a telegram in which he asked the Hamburg-American Line to 
honor his draft for $1,000 for supplies he purchased from this firm 
of ship chandlers at Newport News. Hachmeister testified that he 
was surprised at the drawing of the draft, and that he spoke to de- 
fendant Kotter about it, who said: 

"Well, I suppose we will hâve to give them the assistance required by hlm, 
and pay the $1,000." 

And Hachmeister said he paid the draft. And there is a letter writ- 
ten by Hachmeister in which he remits $421.75 on behalf of the Ham- 
burg-American Line to the ship chandlers for goods supplied to the 
Gladstone. It is objected that there is no évidence which establishes 
that the défendants, or any of them, had exercised any control over 
the clearance or the subséquent activities of this vessel. And the 
court was asked to charge : 

"That défendants are not chargeable with any of tlie acts committed by the 
Oladstone (known also as the Marina Quesada), or any of Its ofBcers, and no 
inferenee can be drawn agalnst any of the défendants by reason of such acts." 

The request was not granted, and the court in its charge made no 
référence to the Gladstone, or to the acts of those in charge of her. 
Of course, the issue was whether the défendants had knowledge of 
the false clearance of this vessel and were in any way responsible 
therefor. It is perfectly certain that she cleared under false master's 
and shipper's manifests, and that Hachmeister supplied her with stores. 
We think the request to charge was properly refused. It was some 
évidence, and the weight of it was for the jury to détermine. 
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[18j 19] There was no error in refusing to charge: 

"That the jury must not draw any inference hostile to tliese défendants, 
or any of them, because of the failure by them, or any of them, to produce 
documents in the possession of the ambassador to tlie United States of ths 
impérial government." 

The instruction requested related to letters, cables, and other pa- 
pers embodying the understanding existing between the admiralty 
division of the German government and the Hamburg- American Line 
as to the coaling and provisioning of the warships and as to what was 
done in connection therewith. Thèse papers, it was admitted at the 
trial, were transferred to the German embassy by the défendant 
Bunz on July 31, 1914, he having been requested to do so by the em- 
bassy when it became known that the matter was attracting public 
attention. And counsel for défendants stated that not the slightest 
effort had been made to obtain the consent of the embassy to hâve the 
papers brought into court, although the défendant Bunz had been 
asked by his counsel on his direct examination to state orally some of 
the contents of the papers, to which counsel for the government duly 
objected. The District Judge in his original charge made no com- 
ment on the failure to produce the papers in court, but counsel for 
the government in addressing the jury commented unfavorably upon 
the fact that défendants had not produced the papers nor made any 
attempt to obtain them. It was this which led to the above request 
to charge. And at the conclusion of the charge counsel for défend- 
ants also requested the court to charge: 

"That there was no légal process availuble to thèse défendants, or any of 
them, to eompel the production upon this trial of atiy documents in the posses- 
sion or custody of the ambassador of the iuiperial go"i'ernment to the United 
States." 

Thereupon the District Judge said: 

"Gentlemen of the jury, I will charge that as the law, for the purposes of 
this case; but you will bear in mind that the évidence tends to sliow that 
thèse documents were voluntarily turned over to the ambassador, and, as 1 
recall Mr. Wood's [attorney for the goveruuient] argument, it was that no 
attempt had been made by the défendants to get the documents back. What- 
ever signification that has is for you to détermine." 

It may be admitted as a gênerai rule that, in order that an invidious 
inference may be drawn from the failure to produce a document, the 
document should be within the control of the party against whom 
the inference is sought to be drawn. We nevertheless think that, 
where a party who has in his possession documents which would throw 
light upon the entire matter, knowing that it is probable that it will be 
before the courts, voluntarily deposits the documents where inter- 
national law does not permit the government to reach them, an in- 
vidious inference may be drawn from that fact. It is not an unwar- 
ranted inference that, if the défendants made no effort to obtain the 
documents from the German embassy for use upon the trial, it was 
because they would not hâve been helpful to their défense. And if 
the reason why they made no effort to secure them was because the. 
German cipher would hâve been disclosed, that explanation for their 
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nonproduction sliould hâve been made, and an opportunity afforded 
for the use of translations under such safeguards as might be pre- 
scribed. Under the circumstances we think counsel had a right to 
comment on the faihire to prodnce the papers. 

The case of Graves v. United States, 150 U. S. 118, 14 Sup. Ct. 40, 
il L. Ed. 1021, upon which défendants rely, is inapplicable to the 
facts of this case. In that case, the défendant being on trial for niur- 
der, the district attorney commented on the absence from the court- 
room of the prisoner's wife, w.'ho had been with him at a time when 
her husband was seen by a witness for the prosecution. As the wife 
was an incompétent witness, either for or against her husband, the 
court held the comment was quite improper, and reversed the judg- 
ment of conviction. The rule is elementary that it is improper for 
counsel to comment on the failure to produce évidence which would 
not hâve been compétent. Blaisdell v. Davis, 72 Vt. 295, 48 Atl. 14 ; 
Shaw V. Gilbert, 111 Wis. 165, 86 N. W. 188. ' And it is equally im- 
proper to comment on the failure of the adverse party to call witnesses 
where such witnesses are incompétent. L,aird v. L,aird, 127 Mich. 24, 
86 N. W. 436; Wright v. Davis, 72 N. H. 448, 57 Atl. 335. But 
counsel hâve the right to comment on the absence of évidence which 
is in the possession of the opposite party, which .should naturally be 
introduced. Huntsman v. Nichols, 116 Mass. 521; Concord Land & 
C. Co. v. Clough, 70 N. H. 627, 47 Atl. 704; Whitehead v. Wisconsin 
Central R. Co., 103 Minn. 13, 114 N. W. 254, 467. And where, as in 
the instant case, a party puts eut of reach documents which were in 
his possession, which relate to the offense with which he is charged 
and for the obvions purpose of putting them out of reach, he certainly 
is not entitled to complain if the court informs the jury that it may dé- 
termine the significance to be attached to the suspicious conduct. The 
court was quite right in saying what it did, and saying that counsel 
had a right to comment on the failure to produce the papers. 

There was no error in refusing to charge as foUows : 

"Even if you should be convinced beyond a reasonable doiibt that one or 
more of the défendants conspired or agreed among thoinselves or with 
other persons to présent to a collecter or collectors of eustonis manifests 
which should be false In the particulars descrlbed in the indictraent, it would 
be your duty to, acquit the défendants of the crime charged in the indict- 
nients unless you were also convinced beyond a reasonable doubt that in en- 
tering into this agreement they intonded to defraud tlie "United States and 
to deceive the collecter or collectors of cnistoms in the inanner set forth in 
the Indlctments." 

[20] There was no error in refusing to charge that: 

"No inference may be drawn against any of the défendants in this case 
from the fact that a tine was imposed upon Capt. Falkenberg for déviation." 

And there was no error involved in the admission of évidence that 
Caî^t. Falkenberg of the Berwind, upon which défendant Poppen- 
house had sailed as supercargo, had been fined $500 by the customs 
authorities for making a false statement in the manifest upon the 
faith of which he obtained the clearance of his ship, which was one 
of those chartered for this enterprise, and that the New York & Puerto 
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Rico Steamship Company, which owncd the ship, paid the fine and that 
this Company was afterwards reimbursed by the Hamburg-American 
Line, one of tlie défendants. This évidence was clearly admissible. 
It afforded strong confirmation of the government's theory that de- 
fendants had pre-existing knowledge of the falsity of the manifests 
and of their compHcity with Falkenberg. If they had not been privy 
to the falsity of the manifest, it is hardly to be supposed that they 
would hâve relieved him of the fine justly imposed upon him for his 
misconduct. 

[21] It has frequently been pointed eut that, if instructions are to 
hâve any useful efïect on the minds of jurors, they should be as few 
and short and pointed as is consistent with giving the jury a clear 
idca of what it is they hâve to détermine. Numerous instructions 
do not tend to enlighten the minds of jurors on the issues submitted. 
They only tend to confusion. There is some authority for saying that, 
where an unreasonable number of instructions is presented, the court 
may refuse ail of them. Chicago Athletic Association v. Eddy Elec- 
tric Mfg. Co., 77 111. App. 204. In the instant case the défendants 
preferred 66 requests to charge, covering 13 printed pages of the 
record. And the forty-ninth request includes one sentence contain- 
ing 240 words. The record does not disclose that any of thèse re- 
quests were specifically called to the attention of the court, and taking 
the whole 66 together they amount to the writing of a charge for 
the trial court. We hâve some doubt whether the District Judge was 
even called upon to read such a mass of matter as was dumped upon 
him in this case. After he delivered his charge, we think he was enti- 
tled to hâve his attention specifically called either to (a) some error in 
his colloquial charge, or (b) some spécifie thing that he had omitted 
therefrom. He is not called upon to go through a book of requests, 
and make up his own mind as to whether there is something that he 
has left out, and then hâve it alleged for error (after dumping said 
book of requests upon him) that he did not charge this or that single 
request, upon which no stress was laid at the time. 

The assignment of errors in this case number 191. We hâve exam- 
ined them with the care which the importance of the case demands. 
The most important of them bave been specifically considered, but 
the length of this opinion forbids the spécifie considération herein of 
the others. It must suffice to say that in none of the assignments 
which learned counsel has brought to this court's attention do we find 
any prejudicial error for which the judgment of conviction should 
be reversed. 

Judgment afifirmed. 
250 F.--49 



770 250 FEDERAL RBI'ORÏBK 



GOULD MINES CO. v. BAUR. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1918. Eehearing 
Denled February 8, 1918.) 

No. 2436. 

CoRPOKATioNS <S=30(4)— Suit Against Pbomoteb — Secret Commission — Sur- 

FICIENCT OF EVIDKXCE. 

In a suit by a corporation organlzed to purchase and operate a mlnlng 
property in Montana against tlie administratrlx of one of the organizers, 
Vfho was active in its promotion and afterward disposed of his stock, tlie 
bill alleged tiiat a large secret commission was pald by the sellers of 
the property out of the purchase priée pald by complalnant to the agent, 
who negotlated the sale ; tliat décèdent knew of the eontract for the com- 
mission and recel ved a share thereof, but fraudulently concealed such 
facts from his associâtes, to whom he represented that no commission 
was to be pald from the purchase money. Held, that the évidence was 
Insuffieient to sustain such allégations or to establish any liability on 
the part of the estate. 

Evans, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Ilhnois. 

Suit in equity by the Gould Mines Company against Bertha D. Baur, 
administratrlx with the will annexed of Jacob Baur, deceased. De- 
cree for défendant, and complainant appeals. Affirmed. 

John S. Miller and William C. Rigby, both of Chicago, 111., for ap- 
pellant. 

Horace Kent Tenney, of Chicago, 111., for appellee. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

AIvSCHULER, Circuit Judge. The action was in chancery against 
the estate of Jacob Baur, deceased, asking accounting for an amount 
alleged to hâve been paid in fraud of plaintiff, as commission to one 
Martin, the negotiator of a deal whereby a Montana mine was sold 
to Baur and his associâtes, organizers of plaintiff corporation; it be- 
ing charged that Baur fraudulently represented to his associâtes that 
no commission was to be paid any one, whereas he not only knew the 
contrary, but himself secretly received $25,000 of it. The évidence 
was by déposition, and upon the hearing the bill was dismissed, on the 
ground that the évidence did not sufïiciently establish the fraud alleged. 

The Standard Ore Company was a Montana corporation, its man- 
aging officers being one Woolman and one Steece. It owned the Gould 
mines, which it undertook to sell through Martin and his partner, 
Canoll, of Montana, who were engaged in the selling, operating and 
promoting of mines. It gave an option to Martin (or to another for 
him) for the priée of $350,000, and agreed with him in writing to pay 
him a commission of $100,000, if sold at that price. Baur, of Chicago, 
was a business man of large means, président of the Liquid Carbonic 
Company. He was a half-brother of Martin's wife. The Mohr Broth- 
ers, the Eddys, Scully, and Robbins, ail evidently men of means, were 

<Sz^For otlie-.- cases see same tcpic & KBY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
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Baur's close friends, lunch companions, and some or ail of them as- 
sociâtes in business ventures other than the Gould mines ; one of them 
being the Whitlatch mine, which, through the firm of Martin & 
Canoll, they had bought and were running. 

In February, 1906, Martin presented to thèse men at Chicago the 
proposition to sell them the Gould mines. Several meetings were held. 
Martin showed a report of examination of the property by one Sizer, 
a mining engineer, and a secret partner of Martin & Canoll. Finally 
Baur and his associâtes proposed to pay $325,000 for the mine, $125,000 
cash and the balance in installments. This was accepted, and the 
plaintiff was at once organized in Montana to take over and operate 
this property. Martin's option was revised to correspond with the new 
considération, and a new agreement was entered into whereby his 
commission was to be $80,000, of which the sum of $46,667 was to 
be paid out of the first payment of $125,000 for the property. On 
March 5, 1906, the deal was consummated through the Union Bank 
& Trust Company of Helena, and out of the payment then made the 
sum of $46,667 appears on that date to hâve been deposited in that 
bank to the crédit of Martin, and the évidence shows it to hâve been 
his commission on the first payment under his contract. Baur and 
his associâtes subscribed for the purchase of the mine as foUows: 
Baur $25,000, the Mohr Brothers $60,000, the Eddys $20,000, Rob- 
bins $5,000, the Duntleys $10,000 and Scully $10,000— a total of 
$130,000. The capital stock of the new corporation, $1,000,000, was 
issued proportionately to thèse subscribers. 

It seems that f rom the very start the venture did not prove success- 
ful. The outlay far exceeded the income. Money had to be raised 
to keep it running and to make further payments, and some of the 
stockholders, including the Mohrs and Baur, paid in considérable sums 
and obligated themselves for much more. Some disagreement among 
them developed, and within a year af ter the purchase Baur, after pay- 
ing out about $20,000 further, surrendered his entire stock to the 
Mohrs. Others did the same, and the Mohrs soon acquired ail, or 
practically ail, the capital stock. Baur died July 19, 1912. The bill 
was filed September 2, 1913. 

The défense is, in the main, that the évidence does not show that 
Baur was paid anything as commission or profit out of the deal, nor 
that he knew Martin was to hâve, or did hâve, any commission f rom 
it; that Martin's testimony is wholly unworthy of crédit, that it is 
uncorroborated in its material aspects, and that without Martin there 
is absolutely no évidence to show that Baur received any money as a 
profit on the deal, or that he knew Martin was to hâve a commission ; 
that Martin was an incompétent witness, because of his alleged stock- 
holding in the plaintiff corporation, which plaintiff dénies ; that the ac- 
tion is barred by limitation, as well as by plaintiff's lâches. The opin- 
ion would far transgress its proper scope, if it presented in détail the 
complicated facts appearing in the printed transcript of exceeding 1,000 
pages, to the briefing and argument of which the counsel in the cause 
hâve deemed it wise to dévote an aggregate of almost 500 pages. We 
will not undertake much more than to outline the essential facts, as 
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far as this may seem necessary to illustrate the conclusion reached 
from our study of the case. 

Baur's représentations to his associâtes respecting any commission 
on the deal are shown by witness C. M. Eddy, who testified that at 
some of the meetings where the proposition was considered it was 
inquired whether any one was to hâve a commission on the deal, and 
that Baur said there was no commission to any one, except that Martin 
would undertake to sell the treasury stock of the new company and was 
willing to accept as his entire compensation for his services, including 
the selHng of the treasury stock, 10 per cent, of the total stock of the 
new company. Robbins testified that at the meetings Baur said the 
investors would ail go in on the same basis. Louis and William 
Mohr testified to practically the same effect. It is urged for plain- 
tiff that suspicion attaches to Baur's alleged fréquent statements to 
his associâtes that there was no commission, as indicating that Baur 
was in advance trying to cover up something in that regard. It would 
seem from Eddy's testimony that such statements were not volunteered, 
but made as the resuit of inquiry. But neither Eddy nor the others 
prétend to exact recollection of the order of the conversation, nor 
the précise words employed in the conversations, which occurred al- 
most nine years before they testified. It is not likely that what was 
then said, nor the order or manner of its saying, raised any suspicion 
in the minds of those business men who, before going into the deal, 
were ail, Baur with the rest, evidently convinced that it promised suc- 
cess, else they would never hâve invested so largely; and Baur, even 
if he received a profit of $25,000, as claimed, would not hâve put in 
so much in addition. It is common knowledge that such transactions 
are based more largely on faith than on facts, and it is possible that 
in Baur's enthusiasm he may hâve pointed out that Martin's faith 
in the proposition was manifested by his willingness to look for his 
compensation entirely to the stock of the new company, whose value 
was, of course, dépendent upon success. The record shows nothing 
from which it might be concluded that up to the time of the purchase 
there was a lack of faith in the property even in Martin, and so far 
as anything to the contrary appears, the fraud, if there was such, 
did not include an undertaking to put upon thèse investors a prop- 
erty known or believed to be worthless. 

The direct évidence upon the vital factor of Baur's knowledge on 
the subject of Martin's commission, or of promise by Martin of a 
profit in the transaction, is confined wholly to the testimony of Martin ; 
and his testimony thereon was as f ollows : 

"In cQUSummating this deal I told Jacob Baur that I would pay him $25,000 
commission, or I would pay him $25,000 for his assistance in helping me sell 
the Gould mines." 

He then asked leave to change his answer and said : 

"I simply want to leave out the word 'commission' — tliat I would pay him 
125,000 for his services." 

Testifying nearly eight years after the event, without books or 
mémorandum, and manifesting a peculiar want of memory as to 
other quite equally important détails, it is most significant that he 
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recalled that the term "commission" was not employed. To the in- 
quiring mind it does not seem important whether considération for 
Baur's compensation should be denominated as a "commission," or 
"assistance," or in any other particular way. There is possible merit 
in the suggestion of plaintiff's counsel that Martin undertook to shield 
the estate from any liability beyond the $25,000, which he said Baur 
actually got. The positive testimony of Martin that he did not show 
Baur his commission contract, that he did not communicate to Baur 
the fact of his having a commission agreement, might lend support 
to such a theory. But this can avail plaintifï nothing, since it would 
only serve to bring gênerai discrédit upon Martin. His deliberate and 
purposeful suppression of important testimony in one respect would 
tend to discrédit him generally. For aught to the contrary appearing 
in Martin's testimony of his conversation with Baur, if it were conced- 
ed that Martin did promise him $25,000, it might be that Baur expect- 
ed it would be paid, not from any commission to Martin, but out of 
Martin's 10 per cent, of the capital stock of the new company which 
Martin was to get. True, there is nothing in the évidence to prove such 
a theory; but this or any other theory reasonably consistent with 
Baur's innocence of deliberate f raud on his associâtes in the purchase 
must be adopted rather than the theory of his guilt, where there is no 
positive évidence to support the latter. We find that, aside from what 
might be inferred from the promise of $25,000 to Baur as testified by 
Martin, the record fails to show that Baur had any knowledge what- 
ever of any agreement Martin may hâve had for a commission on the 
sale of the mine, unless this is reasonably and necessarily deducible 
from the facts in regard to the payment of money to Baur, which will 
be later considered. 

Is Martin to be regarded a crédible witness, upon whose uncorrobo- 
rated testimony the court would be warranted in predicating a decree 
finding fraud? The District Court found he was not a crédible wit- 
ness, and our study of the case convinces us of the correctness of this 
conclusion. It seems that in October, 1909, Canoll wrote one of the 
Mohrs asking certain information to be used in an action Canoll had 
brought in California against Martin, claiming that Martin had with- 
held from him certain partnership profits arising from the Gould mines 
deal, and suggesting in the letter that that deal had been so manipu- 
lated that he believed he could recover for Mohr and his friends from 
responsible parties ail the money they had invested in it. Canoll was 
asked to' see Mohr or his attorneys, and shortly thereafter he came 
to Chicago and met them. Thenceforth it seems that the control of 
the California suit passed from Canoll to the Mohrs' attorneys (plain- 
tiff's counsel in the District Court suit), who thereupon undertook to 
use Canoll's claim as a leverage to obtain from Martin information 
which might serve to fix a liability upon Baur. Martin had been 
arrested on civil process in Canoll's action and had given bond, but 
it seems that action was not considered by Mohrs' counsel as broad 
enough in its scope, and its dismissal without préjudice was efïected. 
The complaint in that action made no référence to Baur, and a new 
one was drawn under the direction of Mohrs' counsel wherein, among 
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other things, it was charged that Martin f alsely pretended and clainied 
to hâve paid Baur, out of the commission Martin had received, $25,000 
for his (Baur's) services in making the sale, and that CanoU was en- 
titled to his proportion of that amount so retained by Martin, but 
pretended to hâve been paid Baur. The évident object was ta compel 
Martin to answer the allégation, putting him in the position where, 
if he admitted paying the money, it might help to prove Mohrs' case 
âgainst Baur, and, if he denied it, it might show partnership funds 
which he had taken for his own use, of which Canoll might hâve 
been entitled to a share. The new suit was conducted at the expense 
of plaintiff herein and by counsel which it employed. Canoll seemed 
for some reason or other to hâve subordinated his claim entirely to 
that of the Mohrs, who had acquired by that time practically ail of 
the Gould mines stock. The purpose of maintaining the Canoll ac- 
tion was expressed in a letter from plaintiff's counsel in Chicago to 
a California lawyer, who arranged with Martin for giving his dépo- 
sition in the then contemplated suit by plaintifif against Baur. "The 
suit brought in Los Angeles was purely for the purpose of obtaining 
information, and is controUed by us through Canoll, who is friendly." 
In the same letter it was stated that, since Baur had left ail his property 
to the wiïe whom he had recently married, Martin "may be disposed 
to talk more f reely now as to the transaction." 

Over three years passed after Canoll entered into this arrangement 
to secure for the Mohrs a statement or déposition of Martin, before 
Martin's déposition in this case was given, which it seems to be con- 
ceded could not hâve been secured, unless Martin was willing to tes- 
tify. It appears that, immediately after the déposition was given, 
Canoll's action was terminated, not by dismissal, as would ordinarily 
be the case where an action was abândoned, but as the resuit of a hear- 
ing at which both parties were represented by counsel, and Martin 
alone testified, resulting in a judgment in his favor protecting him 
against the future assertion of any such claim by Canoll. Just why 
Canoll was wilHng thus to abandon his claim and permit himself to 
be used as an instrument for securing the testimony of Martin as 
against Baur, the record fails to disclose. While the extraordinary 
means resorted to in order to obtain the testimony of the elusive Mar- 
tin does not, of necessity, iniply impropriety on the part of those who 
advised it, the circumstances tend in no slight degree to discrédit the 
testimony thus obtained. 

In Martin's answer under oath to' Canoll's second suit he specifically 
denied Canoll's allégation that out of the profits of the deal Baur had 
been paid $25,000, or that he ever so stated to Canoll ; but he stated 
In the answer that out of such profits, and with the full knowledge 
and consent of his partners that this be done, the Union Bank & Trust 
Company of Montana paid Baur for his assistance in promoting the 
sale $10,000. But when, on Martin's examination in the instant ac- 
tion, plaintiiï's counsel directed his attention to the évident discrep- 
ancy between his sworn answer, stating the amount paid Baur was not 
$25,000, but $10,000, and his présent testimony that the amount was 
$25,000, he did not make any attempt to reconcile or explain. The 
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consensus of ail seems to be that Martin was not trustworthy. In 
the same letter of instructions to the Califomia attorney, who was to 
arrange for Martin's déposition, it was stated: 

"We understand Martin's word is not altogether rellable, and if a writteii 
and signed statement could be secured from him we believe It would be ad- 
vlsable." 

In appellant's hrief herein, Martin and associâtes are referred to as 
"ail crooks together in a way" ; and in our judgment the record jus- 
tifies this very frank characterization, and we conclude that Martin's 
testimony is not to be relied on, except in so far as other and crédible 
évidence in the case corroborâtes it 

This brings us to the very important circumstance that on February 
26, 1906, there was paid to Baur by the Continental Bank of Chicago, 
on télégraphie order of the Union Bank of Montana, $16,000. This 
payment is positively shown by the letter from the Continental to the 
Union Bank, stating that the payment to Baur had been made on the 
télégraphie order of same date by the Union Bank, receipt of Baur to 
the Continental for $16,000, and Baur's bank book showing deposit of 
that sum on date of the receipt. The record discloses nothing to show 
why or on what account this payment was made, except the bare 
statement of Martin that $15,000 of it was in part payment of the 
$25,000 he had agreed to give Baur for his services in promoting 
the deal. 

It is earnestly insisted for appellant that this payment, in and of 
itself, in connection with the évidence of how the amount was ad- 
vanced and repaid to the Union Bank, affords conclusive corrobora- 
tion of Martin's testimony in this respect, and must charge appellee 
with liability for at least the $15,000 so paid to Baur. To afford the 
necessary corroboration it is not enough that this circumstance mere- 
ly be consistent with Martin's testimony, but it must not be explainable 
on any other reasonable hypothesis than the truth of Martin's explana- 
tion. Otherwise Martin, if knowing Baur received money for a différ- 
ent and an innocent purpose, might successfully weave about the fact 
of his having received it the story which he told, and straightway his 
story, if otherwise uncorroborated and unbelievable, would find con- 
firmation in the very fact by hira relied on to give color of verity to 
the fiction. Martin's testimony was not essential to show that Baur 
received this $16,000. This fact abundantly appeared wholly apart 
from Martin. But Martin's testimony is absolutely indispensable to 
show that it was received for the alleged fraudulent purpose. 

It seems to be fairly within the range of reasonable possibility that 
Martin, who was quite extensively engaged in mining opérations, in 
some of which his brother-in-law, Baur, had been a losing participant, 
was considerably indebted to Baur, who insisted on a substantial pay- 
ment before going into another venture, and that Baur felt that, if 
this proposition was as good as Martin seemed to think, Martin's 
prospective 10 per cent, of the capital stock of the new company might 
enable him to raise money in the west, as it seems Martin had before 
been able to borrow considérable there, and perhaps Baur took this 
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course of insistiïig on payment, without any knowledge of Martin's 
agreement with the Standard Ore people for a commission f rom them. 

The $16,000 coming as it did to Baur about six days before the deal 
was closed, a very pertinent inquiry is: To whom did the Union 
Bank extend the crédit for it, seeing that its advance of February 
26th was not repaid to it until March 5th? Although the record is 
replète with correspondence and documents concerning most phases of 
the case, as to this there appears none at ail. And yet the matter must 
hâve been arranged by the bank with some one. If it was Baur, so far 
as the évidence shows, he was in Chicago, and it required letters or 
telegrams. Martin, of ail persons, would know the facts, and yet 
he gave no testimony whatever as to any arrangement with the bank 
prior to the time the advance was made. The telegram to the Con- 
tinental to pay Bawr throws no Hght on what transpired before that 
telegram was sent. There was even no record prior to February 5th 
in the Montana bank of any such advance. The money was advanced, 
and it was only after the deal was closed, and a check given by Martin 
to repay the bank for the advance and the several days interest, that 
there was anything appeainng in the records of that bank. It is scarce- 
ly presumable that such a transaction is an ordinary one, and we would 
suppose that even years afterwards, Bogart, the then cashier (and 
Martin's brother-in-law), or some other officer of the bank, would 
recall something about it. But there was no testimony of any one 
as to anything, beyond what the books show, which would throw any 
light on the character of this transaction and the relation of Baur to 
it, beyond his receipt of the money. As against ail that the évidence 
thus fails to show, there is one item which the évidence does show, 
which in this connection must be regarded as very significant, in the 
absence of anything to explain it. It is the receipt, dated March 5, 
1906, of the bank, by Bogart, cashier, to Martin, for $16,018.66, "in 
fuU payment of sum advanced him at Chicago February 26th by tele- 
graph." This, the only évidence on the subject, shows the advance was 
made to Martin, and there is not a word of évidence to support the 
argumentative inference that the crédit was extended by the Union 
Bank to Baur, who was to return to it the $16,000 in case the mining 
deal did not go through. 

It appears Martin kept no books, and it was proved that Baur kept 
no accounts of his personal business, and there is nothing in the way 
of contemporaneous writings or accounts of either of them to throw 
ahy light on the subject. Witness Steece testified that Martin was 
quite a heavy borrower. He gave some instances, and stated his be- 
lief that he borrowed from Baur. Martin testified to borrowing $5,000 
in Montana shortly before this deal was closed. Plaintiff's witness 
Sizer testified to his recollection of one loan of $5,000 from Baur to 
Martin. While Martin attempted no explanation why or how it hap- 
pened that the $16,000 was advanced by the Union Bank several days 
before the deal was closed, it is interesting to note his testimony as to 
what the amount represented. He had just testified to the agreement 
whereby Baur was to hâve $25,000 as his compensation, and was asked 
whether this $16,000 was paid him in pursuance of that verbal agree- 
ment. His answer was, "$15,000 of it, / think." Being then asked 
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what the rest of it was for he said, "It was some money loaned me, 
/ imagine; I do not recollect exacily." If at that time, before the deal 
was closed, Martin's recollection, or the want of it, makes it possible 
that he was obtaining money in advance to pay Baur $1,000, he may 
hâve owed him, it is not uniikely that his memory was not better re- 
specting the considération for the rest of that payment to Baur. But 
it seemed quite necessary that he account for $1,000 in a manner other 
than payment of Baur's compensation, because he undertook to show 
that $10,000 more was paid to Baur immediately after the closing of 
the deal, and if the $16,000 were ail applied on Baur's compensation, 
he would hâve been overpaid. 

When the deal was closed, and the first payment deposited in the 
Union Bank, there was checked out to Martin as his commission the 
sum of $46,666.67, which he at once deposited in the Union Bank, and 
thereupon checked out various sums — $16,018.18 to the Union Bank, 
varying sums to CanoU, Sizer, and Steece for their several parts of the 
"split-up," and $10,000 to Woolman, which last-named check was in- 
dorsed by him and marked as having been paid on that date. When 
Martin was asked whether Baur had been paid the $10,000, he stated 
positively it was paid to him, and, when it was inqtiired when and 
how, he said : 

"I do not recollect exactly, but I believe the §10,000 check which I gave to 
J. P. VVooUnan he turned it over to the "Uuiou Bank & Trust Company, aiid 
they transmitted it to him." 

Bogart testified that upon the same date his bank drew a draft 
on the Continental Bank at Chicago payable to the order of the First 
National Bank of Chicago ; that the draft was drawn at the request of , 
and charged to, the account in his bank, of a Spokane bank ; but wheth- 
er Woolman had anything to do with the draft he did not know, and 
he could not say whether or not Woolman took cash for his check, or 
that the check bore any relation whatever to the $10,000 draft referred 
to. What ultimately became of the proceeds of the Woolman check 
the record utterly f ails to show. Woolman doubtless knew, but he died 
long before Baur, and none of his books or accounts, if he had any, 
appear in évidence. Suffice it, however, to say that the check or its 
proceeds were not directly or indirectly traced to Baur. His bank 
book, which showed deposit of the $16,000 some days before, showed 
nothing at ail respecting the $10,000, or any similar sum, and it does 
not appear that had he received it he would hâve had reason for treat- 
ing it difïerently than he did the other payment. 

Contention is made that Baur agreed to take care of Scully's subscrip- 
tion of $10,000, and that the $10,000 Woolman check went to make 
up the first payment of $125,000; it appearing that the amount of the 
first draft sent out was only $115,000. But the Union Bank on March 
5th credited the Standard Ore Company with an initial deposit of 125,- 
000. Whether that was in part made up by the Woolman check the 
évidence does not show. It would seem, however, that if the Woolman 
$10,000, was so accounted for, it could not also be accounted for as 
having corne to Baur as the balance of his $25,000 compensation. 
But, if Baur did not get the $10,000 through the Woolman check, it is 
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not apparent how he afterwards got it from Martin, at least out of that 
deposit, since the évidence shows it was practically ail checked out on 
that day, and went to sources from which Baur probably would not 
benefit. 

It is urged that Baur might hâve eot the $10,000 through Scully 
paying it to him; the theory being advanced that with the $10,000, 
which it is contended Baur thus received out of the Martin commis- 
sion, the $125,000 payment was completed, and that, through Baur's 
agreement to advance Scully's $10,000, the Scully subscription being 
thus accounted for in the transaction, Baur would actually receive his 
$10,000 when Scully paid him, and thus the fuU $25,000 of compensa- 
tion paid, as Martin says was his agreement with Baur. But under 
the évidence the trouble with such a theory is found in the fact that 
the cashbook of the Gould Mines Company, kept by the bookkeeper of 
the Mohrs, shows that Scully paid his subscription to the corporation 
itself, so that, if the cash book shows truly, then, if Scully also paid 
Baur, he paid twice, and this, of course, we must assume he did not 
do. Under date of February 26, 1906, in the cashbook appears the 
cash payment of the subscription as aforesaid of every one of the 
subscribers, except Scully. Nothing appears under his name' until 
February 16, 1907, when a cash payment from him of $1,000 is shown, 
and on the following May 31st appear the items of receipt of "interest 
on Scully note $513.16," and "A. B. Scully Vc subscription $9,000." 
It is évident that, if the first payment on the mine was in part made 
up by the $10,000 as constituting payment of Scully's subscription, 
then Baur did not receive it as compensation, and, if thereafter Scully 
paid his subscription direct to the company, as the company's books 
show, then it nowhere appears that Baur ever got the $10,000, not- 
withstanding Martin's unquaHfied testimony that it was paid him. 
As in the case of Woolman and Baur, Scully also was dead before 
this action was brought, and there is nothing in évidence of his ac- 
counts or dealings to show what the facts really were. The évidence, 
even Martin's, utterly fails to show that he received the $10,000, and 
Martin's attempt to connect him with it serves only further to discrédit 
his testimony with référence to the $15,000, and the subject generally 
of compensation to Baur. 

While it is easily possible that Baur did receive the $15,000 in part 
payment of compensation to him for putting through this deal, it is 
also reasonably possible under the évidence that it was received by 
him for a différent purpose, which did not involve him in the alleged 
breach of faith, and the alleged fraud upon his associâtes in the trans- 
action. If he could bave testified, his failure to do so under the cir- 
cumstances would in itself hâve afforded probative inference un- 
favorable to his interest. But his death, far from throwing down 
the bars and permitting adverse inference, makes it necessary to estab- 
lish his alleged fraud, not by presumptions and inferences, but by sub- 
stantial proof. Essential links cannot be supplied by conjecture or 
probability. From careful perusal of this record and considération 
of the elaborate briefs we are satisfied that there does not appear such 
crédible and reliable' évidence in support of the fraud charged, as to 
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warrant a deeree in favor of appellant. In this state of the proof the 
much-mooted proposition of the claimed incompetency of Martin as 
a witness, because of alleged failure to show that his interest as a 
stockholder in plaintiff corporation had terminated, need not be con- 
sideréd. 

The delay of over seven years in the bringing of the action, during 
most of which time it seems the plaintifï had substantially as much 
ground as it had when the suit was actually begun, to beheve that 
Baur had committed the alleged fraud, raises the question, discussed 
at large by counsel, whether the action is not barred by limitation and 
by lâches. In the view we take it is not necessary to consider thèse 
questions ; our conclusions being that upon the merits of the contro- 
versy, and apart from any such questions, the decree of the District 
Court must be, and it is, affirmed. 

EVANS, Circuit Judge (dissenting). The final détermination of 
this case must necessarily dépend upon the weight given to the testi- 
mony of the witness Martin. With his story rejected the decree must 
be for the défendant; with it accepted the decree must be for the plain- 
tiflf. His statement, as well as the testimony of most of the other im- 
portant witnesses, was taken by déposition. The learned trial judge 
did not hâve the opportunity to observe him while giving his testimony. 
This court, therefore, is in as good a position to weigh the testimony 
as was the trial court. 

Conceding that plaintifï was required to prove its case clearly and 
satisfactorily, I am of the opinion that the burden has been met. Giv- 
ing Baur the fuU benefit of the presumption of innocence, it seems to 
me that the évidence establishes the fact that he took part of the secret 
commission, the existence of which was denied by him to his fellow 
promoters. Instead of examining the record to ascertain discrepancies 
in minor particulars in a statement made by this witness some nine 
years af ter the transaction occurred, and when he was embarrassed by 
the présence of Mrs. Baur, his veracity should be determined by the 
usual and generally accepted methods of determining credibihty. 

So tested, I find no motive for his falsifying in favor of the plaintifï. 
The witness Martin was Baur's brother-in-law. For years he avoidèd 
plaintifï's subpcena or was beyond its reach. At the taking of the 
déposition he was attended by Baur's widow, who employed an attor- 
ney to represent him. She and her attorney had been with him in his 
home for several days prior to the taking of his déposition. Plaintifï's 
attorney was required to proceed with the examination as though wit- 
ness was an adverse party. There was no friendliness — no collusion 
between Martin and plaintifï. There was friendliness on his part to- 
ward his relatives, and there was motive for Martin's coloring his 
testimony in favor of his sister-in-law. Yet, under thèse circum- 
stances, Martin stated under oath that he gave Baur $25,000 of this 
secret commission. No witness disputes this statement. Why should 
it be rejected? 

That a secret commission of $80,000 was paid for making the sale 
is conceded. That Baur represented to the other promoters that there 
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was no commission is clearly established by the testimony. That Mar- 
tin paid $16,000 to Baur from the first payment on tiie commission is 
now admitted — established by Baur's bank book. With the admitted 
facts out of the way, there was nothing left for the plaintiff to prove, 
but that Baur knew lie was receiving a part of the commission when 
this check was passed to his account. Ail the circumstances surround- 
ing the payment of this money, the secrecy and caution which attended 
the transaction, the précautions taken to' make certain that this pay- 
ment should be made when the promoters paid their first installment of 
the purchase price, confirm Martin's testimony. The payment was 
made through the Union Bank & Trust Company of Helena, Mont., 
and the moneys received, as well as the moneys paid out, passed through 
the hands of Bogart, the cashier, another brother-in-law of Jacob Baur. 
Bogart's failure to testify concerning instructions by him received 
concerning payment of this $16,000 by Martin to Baur, as well as the 
failure of defendant's counsel to even inquire of him about this fact, 
which had been previously asserted by Martin, is most significant. 

Certainly thèse circumstances help to overthrow the presumption 
of innocence which constitutes the sole défense in this case. Nor 
can the usual presumption of innocence be accorded Baur, for it is 
not disputed but that in référence to another phase of this same 
transaction his conduct is subject to severe criticism. When Martin's 
proposition was submitted to Baur's friends, in Baur's présence, a 
carefully prepared report on thèse mines by a mining engineer, Sizer, 
was also presented to induce favorable action. Sizer was the secret 
partner of Martin, who presented the engineer's report upon the mines 
as the statement of a disinterested and compétent expert. Baur knew 
Sizer was not disinterested, but in fact was a secret partner of Martin, 
yet he remained silent when this false représentation was made to his 
friends to induce them to invest in the enterprise. Can one guilty of 
such conduct hide behind a presumption which the law créâtes to shield 
the innocent? On what theory can Baur's silence under thèse circum- 
stances be explained, other than that he was interested in the big com- 
mission that depended upon the consummation of the deal? 

No other witness disputes Martin. The rational explanation of the 
check from Martin to Baur confirms Martin's story. Only spéculations 
and possibilities réfute it. I believe the court should hâve f ound from 
ail the évidence that. Baur participated in the commission, and his 
estate should be held accountable in this suit. 
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GEIGGS et al. v. NADEAU. 

(Circuit Court of Appeals, Eighth Circuit. April 17, 1&18. Rehearing Denied 

June 20, 1918.) 

No. 4972. 

1. Appeal and Brrob <g=»671(6)— Settlement ot' Bill op Exceptions. 

Where after reversai of a judginent against them as executors thé 
trial court set aside a stipulation dismissing as to défendants Individual- 
ly, the refusai of tlie court to slgn and allow a bill of exceptions setting 
forth the proceedings on motion to vacate the stipulation cannot be re- 
viewed, as, after trial on the merits, défendants who brought errer made 
no effort to liave the proceedings on the motion incorporated in the bill 
of exceptions of the proceedings of the trial which was duly signed. 

2. JuDGMÈNT iS=»646 — Review — Law op Cabe. 

Where after reversai of a judgment against défendants as executors the 
trial court set aside the stipulation executed on the first trial whicB. dis- 
missed tlie action against défendants as individuals, and the authority 
and jurisdiction of the triai court to dismiss the stipulation was upheld 
on défendant'» application for prohibition or mandamus, the matter wilï 
not be reconsldered on a writ of error to review a judgment against 
défendants as individuals. 

3. Trial <@=>li>3(l) — Instructions — Expression of Opinion. 

Where the judge correetly charged the ,iury that his expression of an 
opinion on the facts was in no wise binding on them, the expression o£ 
an opinion was not erroneous. 

4. Appeal and Brror <S=>999(1) — Review — Findings of Jury. 

A finding of the jury on an issue correetly submitted to them is con- 
clusive on the appellate court. 

In Error to the District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 

Action by E. E. Nadeau against Clarence Griggs and William W. 
Nash. There was a judgment for plaintiff, and défendants bring error. 
Affirmed. 

Edward M. Griggs, of Streator, 111. (James A. Brown, of Fergus 
Falls, Minn., on the brief, and Boys, Osborn & Griggs, of Streator, 
m., of counsel), for plaintiffs in error. 

F. W. Murphy, of Wheaton, Minn., for défendant in error. 

Before SANBORN, Circuit Judge, and TRIEBER and YOU- 
MANS, District Judges. 

YOUMANS, District Judge. The facts in this case are not différ- 
ent from those stated in Griggs v. Nadeau, 221 Fed. 381, 137 C. C. A. 
189. In that case défendant in error had recovered judgment against 
plaintiffs in error as executors. That judgment was reversed by this 
court on the ground that the law and testimony did not warrant a 
judgment against them as executors. It was stated in the opinion that, 
if the plaintiffs in error were liable at ail, they were liable as individ- 
uals. 

^=jFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In the case of In re Griggs et al., 227 Fed, 795, 142 C. C. A. 319, this 
court refusée! an application for a writ of prohibition or mandamus 
against the trial judge on the foUowing facts, as stated by Judge Hook: 

"One Nacleau eommeuced an action In a state court of Minnesota against 
Grîggs and Nash indlvldually and as executors o£ the will of Solomon E. Knig, 
deceased, to recover for services in securing a purchaser for lands of the 
King estate in Minnesota wliich the will authorized the executors to sell. 
The cause was removed to the Fédéral court. The défendants llved in Illinois, 
the domicile of the testator, but the court had .lurisdictlon of them, both as 
indlviduals and as executors. During the trial a stipulation was made as 
foUows: 'That this action Is dismissed as to Clarence Grlggs personally, 
&nd William W. Nash personally, and that judgment upon any verdict which 
may be rendered herein in favor of the plaintiff shall be entered against Clar- 
ence Griggs and William W. Nash as executors of the estate of Solomon E. 
King, deceased.' 

"A verdict for plaintiff followed, and judgment was accordingly entered 
against défendants as executors. On a wrlt of error obtained by them 
from this court, the judgment was reversed, and the cause was remanded for 
a new trial. Grlggs v. Nadeau, 221 Fed. 381, 137 O. C. A. 189. It was held 
that withoiit anthority of a statute, the will, or an order of a probate court 
naving jurlsdlction, neither of which was shown in the pétition, the executors 
could not bind the estate by such a contract of employment as plaintilï al- 
leged, but his remedy was against his employers iiidividually. When the 
mandate of this court went down, and after the term at which the stipulation 
was made and the verdict and judgment were entered, the District Court 
vacated the stipulation, and ordered that the case stand against the défend- 
ants in both capacltles, Individual and représentative. This proceeding is to 
prevent the court from resuming jurlsdietion of défendants as indivi3uals." 

A rehearing on the application for the writ was denied. In re Griggs 
et al., 233 Fed. 243, 147 C. C. A. 249. 

After the déniai of the writ the caUse went to trial, and Nadeau re- 
covered judgment against the plaintift's in error as individuals. 

Plaintiiïs in error again raise the question of the power of the trial 
court to set aside the stipulation and to reassume jurisdiction of them 
as individuals. 

[1] The action of the trial judge in refusing to sign and allow a 
bill of exceptions setting forth the proceedings on the hearing of the 
motion of the défendant in error to set aside and vacate the stip- 
ulation is assigned as error. This refusai occurred on November 17, 
1916. Afterwards, on November 18, 1916, the trial of the cause was 
begun, and terminated in a verdict and judgment for Nadeau on No- 
vember 21, 1916. On the 18th of April, 1917, the trial judge signed 
the bill of exceptions of the proceedings of that trial. It was filed 
on the same day. It does not contain any part of the proceedings re- 
lating to the motion to vacate the stipulation. So far as the record 
discloses, there was no effort on the part of plaintiiïs in error to hâve 
the proceedings on the hearing of the motion to vacate the stipulation 
incorporated in the bill of exceptions signed by the trial judge. 

[2] But, if the record were in such condition that the action of the 
court in vacating the stipulation could be reviewed, the question has 
been determined by the court on the application above referred to by 
plaintiffs in error for a writ of prohibition or mandamus. Judge HooK, 
speaking for the court in the opinion above referred to (227 Fed. 798,, 
142 C. C. A. 222), on that application said: 
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"M^here Kome défendants are dismissed from a case without préjudice, 
withoiit jndicial détermination, or settlement of tlie cause of action against 
tlieni, tliey may be brouglit back with leave of court, wlien justice reiiuires, 
eitlier at tlie same or a subséquent term, upon suttlcient notice or process. The 
power of a trial court as to amendments and tlie making of additional par- 
ties is broad enough for the pui-pose. In the case hère the mandate of this 
court directed a new trial, and when the case again arose in the District 
Court it stood as though originally begun against défendants only as executors. 
No liniitaticsns were iiuposed upon tlie power of that court under statute or 
gênerai prlncii)les of law to authorize amendments. When the case was dis- 
missed as to défendants individually, they did not wholly leave the jurisdic- 
tion of the court. They remained as executors, and whatever change or 
enlargement by amendment might lawfully be done in such a situation the 
court in its discrétion was free to authorize. It is not an unusual proceeding 
to change by amendment the character or capacity of a défendant of whom 
jurisdiction has been obtained. It has been held that a complaint against a 
défendant in a représentative character may be amended to stand against 
him as an individual (Lucas v. Pittman, 94 Ala. 016, 10 South. 603 ; McDonald 
V. Ward, 57 Coun. 304, 18 Atl. 51 ; ïighe v. l'ope, 16 Hun [N. Y.] 180 ; Fuller 
V. Insurance Co., 12 How. Prac. [N. T.] 2i>3) ; also that a complaint against a 
défendant personally may be amended to proceed against him in a représenta- 
tive capacity (Hutchinson v. Tucker, 124 Mass. 240). The power of a court in 
respect of amendments is very broad, and has been exercised upon the plead- 
ings and parties in many ways. AVe see no reason why a pétition against 
défendants as executors may not be amended to stand against them also as 
individual s. Whether the District Court in vacating the stipulation was 
technically right or not, the effect of its action is no more than would hâve 
resultcd from an amendment with leave whieh the court had power to 
grant. The case is not one of clear absence of iurisdiction." 

[3] It is assignée! as error that the trial judge expressed to the 
jury his opinion as to the insufficiency of the évidence to show that 
Nadeau had placed himself in a position antagonistic to his cUents, the 
plaintiffs in error in this case. 

The court had ah-eady instructed the jury as follows: 

" * * * When I State my own view as to any fact resting upon the tes- 
timony hère, gentlemen, I hope you will understand that it is not controlllng 
upon you ; it is simply in the way of advice and guidance by the court. The 
.lury (in every case in which facts are submltted to the jury) are the exclu- 
sive iudges of what the testimony shows to be the fact ; and if I should ex- 
press any opinion lu regard to any fact which I think this testimony dis- 
closes, bear in mind it is ouly advisory, and you hâve a right to disregard 
it, if you do not agrée with it, and, indee<l, it is your duty to disregard it, if 
you do not agrée with it." 

The jury could not hâve been misled by the expression of opinion 
by the court. An expression of opinion as to the facts is permissible in 
the fédéral courts, if the rules of law are correctly laid down, and if 
the jury are given to understand that they are not bound by such opin- 
ion. Simmons v. United States, 142 U. S. 148, 12 Sup. Ct. 171, 35 L. 
Ed. 968; Doyle v. Railway Co., 147 U. S. 413, 13 Sup. Ct. 333, 37 V. 
Ed. 223; Allis v. United States, 155 U. S. 117, 123, 15 Sup. Ct. 36, 39 
L. Ed. 91. 

[4] It is also contended by counsel for plaintififs in error that the 
face of the record shows that Nadeau did not act in good faith as 
agent for plaintiffs in error. We do not think it can be so decided as 
a. matter of law. That question was submitted to the jt^ry on instruc- 



784 250 FEDERAL EEPOIiTEK 

tiens which correctiy stated the law on the proposition. The finding 
of the jury is conclusive on that point. 

We hâve considered ail of the other assignments of errer, and find 
that they are without merit. 

The judgment of the court below must be affirmed. 



WHIïNEy CENTRAL TRUST & SAVINGS BANK v. UNITED STATES 
OONST. CO. (two cases). 

In re GLOBE PAOKING BOX 00. 

(Circuit Court of Appeals, Fifth Circuit Marcli 29, 1018.) 

Nos. 3088, 3055. 

1. Bankeuptcy <S=440 — Appeals — Review — "Pboceeding in Bankbuptct" — 

"Judgment Âllovving ob Rejecting Debt ob Claim." 

A coiitroversy as to the existence of a lien on property of the banlirupt 
between a purcliaser and one who asserted a lien by reason of installation 
thereon of a flre sprinkler System is a régulai- proceeding in bankruptcj', 
under Bankniptcy Aet July 1, 1898, c. 541, | 2, cl. 7, 30 Stat. 545 (Cpmp. 
St. 1916, § 9586), and the judgment rendered thereln, not being one al- 
lowuig or rejecting a debt or claim, etc., witliiu section 25, cl. 3 (section 
9609), cannot be reviewed by appeal ; pétition to revise being appropriate. 
[Kd. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Bankruptcy Proceedings.] 

2. BANiiKUPTCY <g=»44G — Review — Pétition to Révise. 

On pétition to revise a referee's order in bankruptcy, affirmed by the 
District Court, the Circuit Court of Appeals is limited to the facts as 
found by the référée and the trial court. 

3. Mechanics' Liens <S=>30 — Fixttjbes — Fire-Extinguishing Apparatus. 

A flre-extinguishing sprinkler System, after installation in the property 
of a Louisiana bankrupt, became immovable and merged wlth the build- 
ing in which it was installed, regardlessi of the applieabillty of Louisiana 
statutes, and, payment not having been made, a lien may be asserted by 
one installing the same. 

Pétition to Superintend and Revise and Appeal from the District 
Court of the United States for the Eastern District of Louisiana; 
Rufus T. Foster, Judge. 

In the matter of the bankruptcy of the Globe Packing Box Company. 
Pétition by the Whitney Central Trust & Savings Bank, trustée for 
mortgaged creditors, to superintend and revise a judgment rllowing 
the claim of the United States Construction Company to a lien, to- 
gether with an appeal by petitioner to review the same judgment. 
Appeal dismissed, and pétition to superintend and revise denied. 

The above cases grevv out of proceedings before the référée in 
bankruptcy in the matter of the Globe Packing Box Company, Bank- 
rupt, No. 2090, in Bankruptcy. The référée states the facts as fol- 
lows : 

"On Jannary 21, 1916, an order was entered in this bankruptcy proceeding 
dlrecting the sale of ail real property and improvements thereon, belonging 

(®=BFor other cases see same topic & KBV-NUMBBR in ail Key-Numbered Digests & Indexes 
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to this estate and situated In this city. It was also provided in said order tliat 
ail creditors holding liens, mortKages, or pTh-ilefîes bearin? against said prop- 
erty sliould be referred to the proce(«ls of said sale, and that the property 
subject to said incumbrances should be sold free thereof. It was also pro- 
vided in said order tliat, in the event any of the said lien creditors should be 
the adjudicatee at said banlcruptcy sale, the amount or pi-ice of adjudica- 
tion could be withbeld by said adjudicatee to the extent necessary to satisfy 
the amount due under the lien, said lieuor, ho\v<>ver, to be taxed with such 
lawful costs and charges as would be found Incident and necessary to said 
sale. On March 2, 1916, in compliance wlth the aforesaid order, the property 
in question was sold at public auction to the Whitney Central Trust & 
Savings Bank, trustée, petitioner herein, who as représentative of lien credi- 
tors, holders of certain mortgage notes, now pétitions the court to détermine 
"what costs shall be taxed against it as purchaser, and also to decree that 
certain aut/J trucks form part of the Innnovables so purchased, and that a 
certain sprlnkler flre-extinguishing apparatus, installod in the main building 
of said property, be decreed as immovable property, not subject to a prior lien 
hère claimed by the United States Construction Company, vendor of said ap- 
paratus. 

"To this proceeding the trustées of this estate hâve been made parties, as 
well as certain lien creditors, ail of whom hâve been (for reasons unnecessary 
to hère set forth) ellminated from this eontroversy, except the United States Con- 
struction Company, who asserts under the laws of Louisiana, u[)on a contract 
■ duly reeorded, a certain lien for material and supplies furnished and iustalled 
as a sprinkler system in the main building or plant of tlie Globe Packing Box 
Company, long prior to bankruptcy, but subséquent to the duly reeorded 
mortgages now asserted by petitioner. The claim or contention concerning the 
auto trucks has been abandoned by petitioner, who now concèdes, through 
counsel's verbal admissions made at trial of thèse proceedings, that the 
trustées of this tankruptcy estate rightly hold the proceeds of said auto trucks 
free of petitioner's liens and mortgages. It rcsults from thèse facts that the 
sole contention now before the court for détermination is that between peti- 
tioner (hereinafter called the bank) and the United States Construction Com- 
pany (hereinafter called the conipany). 

"It appears from the évidence that the Company contracted vvith the bank- 
rupt on February 1, 1915, to install a complète flre-extingulsbing sprlnkler 
System in the bankrupt's box factory, loeated in New Orléans, 'on Washington 
avenue and Illinois Central Itailroad crossing,' ail as per written contract and 
spécifications duly record<?d by said company in the mortgage olfice of the 
parish of Orléans within se^'en days of exécution as required by law. The 
System was duly installed, partial payments made by the bankrupt on ac- 
count of the considération stipulated In the contract, and for the balance due 
and unpald at date of bankruptcy, to wit, .'î;2,9;i9.32, the company has flled Its 
proof of claim against this estate, asserting as a security for said debt ils 
lien and privilège as a furnisher of material and labor against the factory 
loeated as above mentioned. There is no dispute as to the amount due, nor 
bave the trustées of this estate challenged In any manner tlie valldity of said 
claiiQ. The company contends that under Act 51 of 1912, enacted by the Gen- 
eral Assembly of the state of Louisiana, amending article 467 of the Kevlsed 
Civil Code of said state, the sprinkler sy.stem installed by it, in the bank- 
rupt's factory, became at mom^ent of Installation an immovable, forming part 
of the factory whlch the trustées bave sold to the aforesaid bank, and that the 
proceeds of said sale are subject to the comiiany's lien and privilège, which 
under the state laws Is superlor to the bank's lien and mortgage, and 
must be pald in préférence tbereto. 

"It is contended by the bank, as against the company, that the latter has 
nothing but an ordlnary claim against this estate for the luipaid portion now 
due under its contract wlth the bankrupt, or, if any lien or privilège ever 
exlsted in favor of the company, that same was a vendor's lien upon movablo 
property, which lien the company has wnoUy lost by failurc to hâve the said 
.sprinkler apparatus separately appraised, before the adjudication of the 
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factory and its entire contents to said bank. It is also contended that the 
recordatlon of the company's eontract and spécification was of no avail, be- 
cause of the insufflcleocy in description of the property against which tlie 
company's lien was sought to be secured. It Is further and more particularly 
contended by the bank that though separate appralsement had been duly 
niade, and though description, full and sufficient, had been given in the 
recorded instrument, even nnder thèse conditions, Act 51 of 1912 is inappli- 
cable to the facts in thls case, and can in no manner be construed as immo- 
blllziug the sprinkler apparatus, so as to niake it a part of the real estate 
-and of the factory piirchased by it at trustee's sale. 

"On August 21, 1916, the company applied for and obtained, over objection 
entered by the bank, an oi-der for separate appralsement of the box factory, 
boiler room, and fuel house of the Globe Packing Box Company, and one acre 
of ground upon which said buildings stand. This separate appralsement was 
accordingly made on the 25th day of August, 1916, upon said property and 
ground, as it exlsted on the date of sale to the bank, to wit, March 2, 1916. 
The Company, dnring the trial of thls proceeding, offered the appraiser's report 
therein made, to which offer the bank ob.lected, upon the ground that altéra- 
tions and improvements made ui>on the property since its sale in bankruptcy 
rendered It impossible of appraisement. The référée, considering the objec- 
tion not well founded, accordingly overruled same, and received and filed the 
appraiser's report as part of the record in this proceeding. To this niling 
couusel for bank has entered exception." 

And at the same time the référée dehvered and filed an elaborate 
opinion on the law and facts. Spécifie exceptions were entered to 
the ruHngs of the référée, and a review before the District Court was 
ordered. In the District Coui-t the District Judge rendered the fol- 
lowing opinion and order: 

"In the Matter of the Globe Packing Box Co., Bankrupt No. 2090. 

[3] "In thls matter the United States Construction Company daims a lien on 
the building and ground upon which it stands, arising from its fumlshlng and 
Installlng a fire-extlnguishlng apparatus, conslstlng of water pipes and 
other paraphernalia. The référée allowed the elaim as against the Whltney 
Central Trust •& Savlngs Bank, trustée under mortgage on the property. It 
is thls order the bank aska to hâve revlewed. The construction company re- 
lies iipon Act 51 of 1912, amendlng article 467 of the Civil Code of Louislana, 
which specifically classes water pipes attached to the building by the owner as 
immovables. Regardless of whether thls amendment refers to such an appara- 
tus as was installed, I am satlsfied the fire-extingulshing appllances beeame 
immovable and merged wlth the building when it was installed, and that a 
lien wag properly allowed. See Payne v. Joubert v. Canal Loulsiana Bank & 
Trust Company, 160 Fed. 640 [87 O. 0. A. 611]. 

"The judgment of the référée was right, and it la affirnied." 

On this opinion judgment was duly entered, an appeal was sued 
out, and a pétition to superintend and revise was also filed, and both 
matters hâve been heard together. 

R. E. Milling, Irving R. Saal, and Wear F. Milling, ail of New Or- 
léans, La., for petitioner and appellant. 

Henry Mooney, of New Orléans, La., for appellee. 

Before FARDEE and BATTS, Circuit Judges, and NEWMAN, 
District Judge. 

FARDEE, Circuit Judge (after stating the facts as above). [1] 
The proceeding in this case, originating and carried to judgment be- 
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fore the référée, was a regular proceeding in bankruptcy under sec- 
tion 2, clause 7 of the Bankruptcy Law, and within the meaning of 
section 25 regulating appeals in bankruptcy proceedings; and the 
judgment rendered was not "a judgment allowing or rejecting a debt 
or claim of five hundred dollars or over," within clause 3 of said sec- 
tion 25, and was not an independent ground of appeal. See In re 
Whitener, 105 Fed. 180, 186, 44 C. C. A. 434, and Hutchison v. Otis, 
190 U. S. 552, 556, 23 Sup. Ct. 778, 47 L. Ed. 1179, and cases there 
cited. 

[2] In a pétition to review a referee's order in bankruptcy, affirmed 
in the District Court, the jurisdiction of the Circuit Court of Appeals 
is limited to the facts as found by the référée and in the trial court. 
Taking the facts as found and elaborated by the référée and forming 
the basis for the trial judge's décision, we fuUy concur in the conclu- 
sion reached by the trial judge. The opinion of the référée, found in 
the record, elaborately and satisfactorily discusses ail the questions in 
the case. 

It follows that the appeal in this case should be dismissed, and the 
pétition to superintend and revise be denied; and it is so ordered. 



NEW YORK LIFE INS. CO. v. NEASHAM. 
(Circuit Court of Appeals, Ninth Circuit. April 1, 1918. Eehearing Denied 

Mny la, 1918.) 

No. 3057. 

1. WlTNESSES ©=3.393(3) — IMPEACIIMENT OF WlTNESS — TESTIMONY AT InQUEST. 

Where tlie testlmony of a wltne.ss at a coroner's inquest was reduced to 
writing in accordance witli Uev. St. Nev. § 7550, but the record was not 
rend by or to the witness, and was not signed by hlm, a ti-auscript thereof 
is not admissible to inipeacli tlie testlmony of such witness in a subsé- 
quent case fïrowing out of the death investigated by the coroner. 

2. Appeal atjd Erkor i®=>1050(1) — Review — Harmijcss Kreor. 

In an action on a llfe policy, where tho défense was suicide, and a 
witness at the trial gave testlmony tendiug to support the défense, the er- 
roneous admission of a transcript of his testlmony given before the coro- 
ner and offered to impeach his testlmony at the trial, must be deemed 
prejudlcial, where the Jury, after considérable délibération, returned and 
asked that the transcript of the witness' testlmony at the inquest be again 
read to them, whlch was done. 

3. Teial ©=>105(4) — FArLDBE to Object to Similar Evidence. 

That the défendant insurer, sued on a lite policy, consented that tlie 
testlmony of other wltnesses taken before the coroner miglit be i-ead In 
évidence, was no waiver of defendant's right to object to the admission of 
a transcript of the testlmony of another witness, given at the coroner's 
inquest and offered to impeach his testlmony at the trial. 

In Error to the District Court of the United States for the District 
of Nevada; Wm. C. Van Fleet, Judge. 

Action by Matilda C. Neasham against the New York Life Insurance 
Company. There was a judgment for plaintift' (244 Fed. 556), and de- 
fendant brings error. Reversed and remanded. 

ig=s>For other cases see same topic & KEY-NUMBBB in ail Key-Numbered Dlgests & Indexe» 
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Cheney, Downer, Price & Hawkins, of Reno, Nev. (James H. Mc- 
Intosh, of New York City, of counsel), for plaintiff in errer. 
Thomas E. Kepner, of Reno, Nev., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The défendant in error brought an ac- 
tion in the court below on a life insurance policy and recovered judg- 
ment for the full amount thereof. The insurance company dcfended 
on the ground that the insured died as the resuit of a self-inflicted gun- 
shot wound, the pohcy containing a provision that in the event of the 
self-destruction of the insured during the first insurance year, the in- 
surance under the policy should be only the amount of the premiums 
paid thereon. The insured died under circumstances strongly suggest- 
ing suicide. 

[1] An important feature of the testimony related to the condi- 
tion of a pistol which was found lying near his right hand. There was 
évidence that the deceased had purchased the pistol the day before his 
death, and that he received it with one cartridge in the chamber and 
eight in the magazine. The sherifï of the county, who picked up the 
pistol, testified that at that time one empty cartridge lay near the pistol, 
and that eight were in the pistol. He had previously testified at the 
coroner's inquest. On his cross-examination by the plaintiff he was 
asked whether at that inquest he had not testified that he removed the 
shell from the chamber, and that there were nine shells in the maga- 
zine. He denied that he had so testified, and stated that he had never 
seen the testimony so taken at the inquest. He was further asked 
whether he did not testify at the inquest that when he picked up the 
pistol the safety was on the trigger. He answered that he did not. To 
impeach his testimony, a certified transcript of a portion of his tes- 
timony before the coroner was admitted in évidence, over the objection 
of the défendant. It read as follows : 

"Q. Did you take the gun? A. Yes, sir; I picked tlie gun up. Q. Is it 
hère now? A. Yes, sir; this Is the gun. Q. Is this in the same condition 
as it was? A. No; I removed the shell from the ehiiniber, and there are 
nine shells in the magazine. Q. Is it in the same condition? A. It is in the 
same condition, with the exception that the safety was on the trigger. I 
took the shell eut of the chamber, and there are nine in the magazine." 

The admission of the transcript of the coroner's record is assigned 
as error. Section 7550 of the Revised Statutes of Nevada provides: 

"The testimony at sueh inquest shall be reduced to wrltlng by the justice ot 
the peace, acting as coroner, or as he may direct, and by him, without delay, 
filed in the office of the clerk of the district court of the county." 

There is no provision in the Nevada laws making such testimony so 
reduced to writing évidence in any other proceeding. The record of 
the testimony of the witness before the coroner was not read by or to 
the witness, and was not signed by him, and no witness testified that it 
was a correct transcript of his testimony, or that he so testified. 

The plaintiff contends that the statute above quoted was taken from 
the California stattite, and that, as construed by the courts of that 
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State before its adoption in Nevada, it authorized the introduction of 
the record of proceedings before the coroner, for the purpose of im- 
peachment, citing People v. Devine, 44 Cal. 452, and People v. Lam- 
bert, 120 Cal. 170, 52 Pac. 307. The latter case has no bearing on the 
question hère involved. In People v. Devine, it was held that the dép- 
osition of a witness given before a coroner's jury, and certified and 
returned by the coroner to the district court as required by the statute, 
was admissible in évidence for the purpose of contradicting the state- 
ment of the witness made under oath on the trial of a person accused 
of having murdered the deceased, and that a coroner holding an in- 
quest is in the performance of functions judicial in their character. 
But in that case it appeared that, upon the conclusion of the examina- 
tion of the witness before the coroner, the testimony taken down by 
the clerk, was read aloud for the purpose of correction in any particu- 
lar desired, and was thereupon subscribed by the witness. The court 
said : 

"The proper practlee to be pursued by the offlcer in taking and certifying 
te.stimony at an inciuest Is referred to by Gurney, B., in Regina v. Plummer, 1 
Carr. & Kir. ()04. It is the practice contemplated by the statute of this state, 
which in terms requires the coroner to take the testimony of the witnesses in 
vvriting and return it to the district court." 

In Regina v. Plummer, so referred to, it was held to be the duty of 
a coroner, before whom an inquisition super visum corporis is taken, to 
read over to every witness examined on such inquest the évidence he 
has given, and to désire the witness to sign it. In People v. Devine 
the court cited, also, Stephens v. People, 19 N. Y. 549, a case in which 
it was ruled that for the purpose of discrediting a witness : 

"Hls testimony given before the coroner, taken down in wrlting, read over 
to and subscribed by the witness, may be read in évidence, and it is not neces- 
sary that the paper should be used merely as a memoranda to refresh the mem- 
ory of a coroner's clerk, by whom it was reduced to writing." 

We think it clear that testimony taken before a coroner, and reduced 
to writing by the coroner, or, as in this case, by a third person, and 
not read to or by the witness, and not attested by his signature, is not 
compétent évidence wherewith to impeach his subséquent testimony in 
another case. The gênerai rule is as stated in 40 Cyc. 2744 : 

"A déposition made and slgned by the witness is admissible to impeach him 
if inconsistent with his testimony, but a déposition taken in another case, and 
not signe<l by the witness, is not admissible to impeach him ; the proper courge 
being to place the offlcer who toflk the déposition on the stand, and prove by 
him that the witness made the contradlctory statements." 

[2] That the error in admitting the impeaching évidence in the prés- 
ent case was pre judicial is shown, not only from the reliance placed 
thereon by counsel for the plaintifï in their brief, but from the fact that 
the jury, after retiring and deliberating upon their verdict for nearly 
three hours, returned into court and asked that the transcript of the 
sherifiE's évidence before the coroner's jury be again read to them, 
which was donc. 

[3] The fact that by consent of the défendant the testimony of 
Lalonde, Brown, and Rudolph, taken before the coroner, was read in 
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évidence in the case at bar, constituted no waiver of the défendantes 
right to object to the admission of the sherifï's testimony as found in 
the coroner's record. 

The judgment is reversed, and the cause is remanded for a new trial. 



THE CALIFORNIE. 

THE JOHN E. MeALLISTER. 

(Circuit Court of Appeals, Second Circuit. March 13,. 1918.) 

No. 111. 

Collision ®=5!)5(5) — Si'eamship — Liability. 

A steamslilp, wliidi collided in North River with the starboard barge of 
a hawser tow of two beats In cliarge of a tug, held wholly in fault; 
the collision resulting from a vsrongful change in the steamer's course 
when the yessels were on substantially opposite parallel courses, war- 
ranting a starboard to starboard passage. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel by A. J. & J. J. McCollum, Incorporated, and Christopher Fitz- 
patrick against the steamship Californie, her engines, etc., claimed 
by the Compagnie Générale Transatlantique, in which the steam tug 
John E. McAUister, her engines, etc., claimed by the McAllister Bros., 
was impleaded. From a decree in favor of libelant, which exonerated 
the steamship CaHfornie, the claimants of the steam tug John E. Mc- 
Allister appeal. Remanded, with directions to modify the decree by 
awarding libelant damages against the Californie, and dismissing the 
McAllister, wîth costs. 

Certiorari was denied by the Suprême Court. 247 U. S. , 38 

Sup. Ct. 580, 62 h. Ed. . 

Suit grew out of a collision between tlie forward starboard side of the 
steamship Californie, and the "extrême starboard end" of the starboard 
barge of a hawser tow of two boats in charge of the tug McAllister. Cou- 
tact occurred In the North River, uearly ofC the foot of Charlton street, and in 
daylight. That steamship was about 380 feet long, and the tow, from sterii 
of boats to bow of tug, at least as long. The Californie was bound up river to 
her pier; the McAllister on a trlp from Guttenberg to Newtown creek. The 
tide was just begluning ebb, the wind negligible, and there had been fog until 
shortly before collision, but tug and steamer saw each other when at least 
1,500 feet apart. Every other relevant faet is In sharp dispute ; 1. e., signais, 
relative positions, speed, and time of fog's lifting. Testimony for the Call- 
foride was nearly ail by déposition. Collision sank the barge, whose owner 
sued the steamer alone, and that vessel impleaded the McAllister. 

The lower court held the tug solely at fault. Her owners appeal. 

Walter C. Noyés and Nelson Zabriskie, both of New York City, for 
appellants. 

Joseph P. Nolan, of New York City, for appellee The Californie. 

Pierre M. Brown and Macklin, Brown & Purdy, ail of New York 
City, for other appellees. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

<g=;aFor other cases see samo torle & KBY-NUMBBR in ail Key-Numbered Dlgests & ludeiee 
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HOUGH, Circuit Judge (after stating the facts as above). The rea- 
sons for collision, given by both sides, assert great négligence in the 
other party ; the lower court f ound it impossible (as do we) to reconcile 
the two stories, and gave décision to the steamer, substantially on the 
ground that hers was the more inherently probable taie. The fog 
question is not, we think, of importance. By the steamer's évidence 
alone it is shown that she had traveled from Quarantine to the point 
where she saw the tow in exactly an hour, a distance of quite 8 miles. 
She blevv' her fog whistle for the last time bef ore any tow was seen, and 
the forecastle lookout reported the tow, which looked a "dark mass," 
from a distance estimated as high as 500 meters ; the New York shore 
then showing so plainly that the numbers on the pier ends could be 
read. This shows no fog interfering with careful river navigation. 
Doubtless it Avas still hazy; but as it also appears that other vessels 
clearly saw the collision, that the McAUister admits seeing the steamer 
a quarter mile away, and none of the testif ying observers were blowing 
fog signais, we feel justified in the above preliminary statement. 

The speeds of the two vessels présent the first serions contest. The 
Californie, by many witnesses, claims not over four knots after pass- 
ing the Liberty Statue. How, in a lightening fog, she got from Quar- 
antine to anywhere near Charlton street in an hour at that rate, is 
hard to understand, for such évidence makes her go slower as the 
"dense fog" in which she started from Quarantine grew thinner. As 
for the McAUister, we are satisfied that, with the first of the ebb tide 
aiding, she could not make over 4 knots by the land with the tow she 
had. For computation, therefore, we assume both vessels proceeding 
at 4 knots when they saw each other a quarter mile apart. 

The bearing of each boat from the other at the moment of vision is 
also in violent dispute, and présents the légal question in the case ; for 
if they were then end on, or nearly so, the Californie's navigation was 
right, while if then on courses such as safely to pass starboard to star- 
board, it was acutely wrong. The steamer's witnesses unanimously 
déclare that the "dark mass" seen 1,500 feet away bore a half point on 
the port bow, whereupon one whistle was blown and the helm ported, 
producing a change of heading to starboard by time of collision of 
40 degrees at least; nevertheless contact occurred at a point at least 
400 feet (125 meters by least estimate) to the starboard of steamer's 
course at time of seeing tug and tow. How far the Californie would 
hâve gone ahead through the water in making a 40 degree turn, and 
getting 400 feet to the starboard of her original course, cannot be de- 
termined with accuracy ; but there is nothing to contradict her pilot's 
estimate (absurd as it seems to us) that she would forge ahead 2,000 
feet before stopping dead, if engines reversed full speed when going 
ahead at four knots. The rest of the steamer's story is that, when the 
tug replied with two, to the steamer's second single blast, the engines 
were reversed full speed, and collision happened with the Californie 
barely moving. But ail agrée that what hit the barge was the star- 
board side of the Californie, perhaps as far back as the foremast; the 
blow was a slap, not a piercing. 
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No other statement of collision can be spelled out of the évidence 
for the steamship ; we consider it not only improbable, but impossible. 
Nor can any allowance for errer in estimâtes materially better it. It 
asserts that while the steamer was changing heading nearly four points, 
and moving to starboard more than her own length, the tug hauled 
the whole tow across the swinging bow, and then so changed course 
as to let the barge's quarter be slapped by the steamer's side ; and this 
agility is ascribed to a tug, valued at only $6,(XX), which by ail the 
évidence was doing her very best to make about 4 knots with a f avoring 
tide. The incredibility of the taie may be accentuated by Computing 
how much farther the McAllister must hâve traveled than did the 
Californie after they saw each other, in order to coUide; but we re- 
gard the matter as plain enough. 

On the other hand, three licensed masters, disinterested on the 
record, saw both vessels before and at collision, and ail strongly con- 
firm the vital assertion of the McAllister that she was going down 
river on a course so far to the eastward of that of the Californie as to 
render a starboard passing safe and lawful ; and they also confirm the 
statements of the other side that before collision the steamer swung 
to starboard nearly, if not over, four points. Their estimâtes of dis- 
tance vary, and are probably overstated ; but we see no escape f rom 
the conclusion that the weight of évidence is distinctly to the effect 
that the admitted change of the steamer's course was a wrongful sheer, 
because it brought her in collision with a beat that was passing to 
starboard and rightfully so. The tug's witnesses can give no reason 
for that sheer, nor can the court; we must and do base décision on 
one finding, viz. : That when a quarter mile apart the boats were on 
substantially opposite parallel courses, warranting a starboard to star- 
board passage, which the McAllister claimed, and the steamer did not 
accord. Therefore the latter is solely at fault."- 

Cause remanded, with directions to modify decree by awarding to li- 
belant damages against the Californie, with costs, both hère and below, 
and dismissing the McAllister, with costs against the Californie in 
both courts. 

1 It Is the opinion of the writer that (1) the Californie was going more 
than four knots ; (2) that she was and had been, before seeing the "dark 
mass," edglng in for a landiug on the New York shore, 1. e., to starboard (this 
indeed i.s admitted) ; (3) that the weather was stlU slightly hazy ; and (4) 
that the "dark mass" was probably not the McAllister at ail. Kesult is that 
the steamer did not see what she hit until too late. 
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GRABOYKS v. UNITED STATES. 

FISCHER V. SAME. 

(Circuit Court of Appeals, Tlilrcl Circuit. May 10, 1918.) 

Nos, 2339, 2340. 

1. Ceiminal Law ©=510 — Accomplice TESTi,\toNy — Corroboration. 

A conviction may be had upon the imcorroborated testimony of an ac- 
complie<!. 

2. CRnriNAi. Law !S=ï 1050(2) — Appeal — Geni;ral Exceptions to Chai{6e. 

In View of Circuit Court of Appeals vulo 10, § 1 (224 Fod. vii, 137 C. C. A. 
vii), and District Court rule 10, § 2, iissi!,'ninents based on a s,'eucral excep- 
tion to tlie wliole cliarge will not be considered on writ of error. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Abraham Graboyes and Philip Fischer were separately tried, con- 
victed, and sentenced on indictments charging conspiracy to commit 
an offense under Bankruptcy Act July 1, 1898, c. 541, 30 Stat. 544, 
and also with joint violation of Act March 4, 1909, c. 231, §§ 37, 215, 
35 Stat. 1088 (Comp. St. 1916, §§ 10201, 10385), and motion for new 
trial having been denied (245 Fed. 477), défendants separately bring 
error. Affirmed. 

Harry D. Wescott, of Philadelphia, Pa., for plaintiff in error Gra- 
boyes. 

William A. Gray, of Philadelphia, Pa., for plaintiff in error Fischer. 
Robert J. Sterrett, of Philadelphia, Pa., for the United States. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below Abraham Gra- 
boyes and Philip Fischer were separately tried, convicted, and sentenc- 
ed on indictments charging conspiracy ta commit an offense under the 
Bankruptcy Law, and also with a joint violation of R. S. §§ 5480, 5440, 
and sections 215 and 37, Act March 4, 1909, c. 321, 35 Stat. pt. 1, p. 
1088 (Comp. St. 1916, §§ 10385, 10201), relating to a fraudulent use 
of the mails. Thereupon they sued out separate writs of error, and, 
as the principal questions raised thereunder are the same in both, we 
dispose of the two cases in the présent opinion. We may say the de- 
fendants were represented by compétent counsel, the case was fully 
and patiently heard, and we are satisfied the défendants had fair trials. 

[1] The government's case rested on the testimony of an accomplice 
of the défendants, and bis testimony, though it stood alone, the jury 
accepted. But this fact, in view of our décisions in Knoell v. United 
States, 239 Fed. 16, 152 C. C. A. 66, and Gretsch v. United States, 242 
Fed. 897, 155 C. C. A. 485, and of the Suprême Court in Caminetti v. 
United States, 242 U. S. 470, 37 Sup. Ct. 192, 61 L. Ed. 442, E R A 
1917F, 502, Ann. Cas. 19I7B, 1168, warranted the court below in in- 
structing the jury that it could convict on the uncontradicted testimony 

^=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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of the accomplice of the défendants. We hâve duly considered the 
numerous assignments of error bearing on the admission and rejection 
of évidence, documents, etc., and we find nothing therein to warrant 
a reversai of the case. 

[2] This leads us to consider certain other assignments of error 
based on portions of the judge's charge to the jury. Thèse assign- 
ments, which now specify certain excerpts of the charge and assign 
them for error, are not based on any spécifie objection made and ex- 
ception talcen when the charge was delivered. Had such a course been 
followed, the attention of the trial judge would then hâve been spe- 
cifically called to alleged spécifie errors, and he would then and there 
hâve had an opportunity to correct such inadvertence, slip, omission, 
or mistake, if one was made, or he could then and there hâve refused 
to do so, Such a course would hâve resulted in several things which 
tend to the working out of justice by timely correction of alleged mis- 
takes, and to the avoidance of needless expense and delays incident to 
a fruitless resort to the appellate court. This prompt, spécifie, and 
clearly pointed out practice, a practice which is made mandatory on 
judges in this circuit, is unmistakably pointed out in rule 10 of this 
court (224 Ked. vii, 137 C. C. A. vii), which directs: 

"The judges of the District Courts shall not allow auy gênerai exception 
to the whole of the charge to the .iui-y lu a civil or a crimlnal trial at conunon 
lavv, nor shall a séries of exceptious be allowed which produces the sauie re- 
suit. But the pai'ty exceptins shall state distlnctly and separately the several 
matters in such charge to which he excepts, and only sucli luatters shall be 
included in the bill of exceptions and allowed by the court. Exceptions to the 
charge or to the judge's action upon the requests for instruction shall be 
taken immediately on the conclusion of the charge before the jury retire, shall 
be specifled in writing or dlctated to the steiiographer, und shall be spécifie 
and not gênerai." 

In the présent case that course was not followed. The court's at- 
tention was not called to any specified mistake it had made in the 
charge, and if any mistake was made no opportunity was given to the 
judge to correct it. Instead of that, the court itself, at the close of 
the trial, granted a gênerai, unspecified exception as f ollows : 

"A gênerai exception is noted for the défendants, by direction of the court, 
to the charge of the court." 

The one gênerai exception thus noted to the charge in the trial court 
is now used in this appellate court as the basis for many spécifie ex- 
ceptions. The mischief of reviewing a trial on exceptions that hâve 
neither been addressed to nor allowed by the trial court is manifest. 
To prevent this very thing, both the trial court and the appellate court 
hâve promulgated rules, one of which we hâve quoted (raie 10, sec- 
tion 2, of Rules of the District Court of the United States for the 
Eastern District of Pennsylvania, and rule 10, section 1, of Rules of 
the United States Circuit Court of Appeals for the Third Circuit, 224 
Fed. vii, 137 C. C. A. vii), in which it is provided that parties shall not 
make and trial judges shall not allow gênerai exceptions to the whole 
of a charge. As thèse rules are occasionally overlooked by courts as 
well as by counsel in the strain attending the close of a long trial, we 
hâve recently availed ourselves of several cases containing records 
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made in violation of the rules to call attention to tlie rules and especial- 
ly to the policy of this court to décline to review matters not excepted 
to in conformity witli them. Barnes, etc., Co. v. Vozar, 227 Fed. 25, 
141 C. C. A. 579 ; Philadelphia & Reading Ry. Co. v. Marland, 239 
Fed. 1. 12--16, 152 C. C. A. 51 ; Letterman & Frank v. United States, 

246 Fed. 940, — C. C. A. . 

For obvions reasons, which pertain to litigants as well as to the trial 
court and this court, we very earnestly direct the attention of District 
Judges of this circuit to the rules of their respective courts and to the 
rule of this court upon this subject. 



THE ROSALIE MAHONEY. 
(Circuit Court of Appeals, Flfth Circuit. April 9, 1918.) 

No. 3219. 

1. Salvage <g=531 — FiRE. 

An award of $5,000 In favor of vessels wliicli extinguislied a fire on a 
steamsliip loaded witli creosoted ties, and assisted in puniping out the 
ship, wliic'Ii liad been sunli to put out the tire, held, under the circum- 
stances, suffieient. 

2. Salvagb <S=26 — Awabd. 

Where neither of the vessels which extinguished a fire on a steamship 
were equii>ped with hose of ' suffieient size to niake efficient use of 
other fire-tighting apparatus on hand, the award in favor of such vessels 
cannot be enhanced, on the ground of encouraging salvors to keep them- 
selves iu readlness to render prompt and etticient service in putting out 
tires, whenever occasion for rendering such services may be presented. 

Appeal from the District Court of the United States for the South- 
ern District of Florida; Rydon M. Call, Judge. 

Libel by Maurice Bowden and others against the steamship Rosalie 
Mahoney and cargo, etc., claimed by Walter E. Donovan, master of the 
vessel and bailee of her cargo, etc. From the decree (248 Fed. 965), 
awarding $5,000 as salvage, libelants appeal. Affirmed. 

George C. Bedell, Lawrence R. Milton, N. P. Bryan, and D. H. Doig, 
ail of Jacksonville, Fia., for appellants. 

E. J. E'Engle, of Jacksonville, Fia., and T. Catesby Jones, of New 
York City (Harrington, Bigham & Englar, of New York City, on the 
brief), for appellees. 

Before WAUKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. This is an appeal by salvors from a de- 
cree in their favor, the complaint being that the amount awarded was 
insufficient. The service rendered was to the steamship Rosalie Ma- 
honey, which was on fire in the port of Jacksonville. We do not un- 
derstand that it is contended that the award was insufficient on the 
facts found by the court. With one exception, the court's findings of 
fact are not questioned. That exception is a finding to the efïect that 

<g=»For other cases see Bame tOBlc & KBY-NUMBER iu ail Kcy-Numbered Digests & Indexes 
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the sinking of the vessel was unnecessary, as the fire was then virtual- 
ly out, and was the cause of additional loss to the owners. Based upon 
this finding, the service rendered in pumping out the vessel, with the 
resuit of getting it again afloat, was excluded from considération in 
making the award. 

[1] The vessel was loaded with creosoted ties, some in its hold and 
some on deck. The évidence indicated that the fire started above deck 
in the ship's superstructure. After ail fire above deck was put out, or 
under complète control, but while considérable smoke was still coming 
from the hold, a hole was made in the side of the vessel, then located in 
shallow water, and water was thus let into the hold, causing the vessel 
to sink until it rested on the bottom. The deck floor and some space 
below it remained above water, so that the vessel could be refloated 
by pumping out the water. The évidence does not indicate that the 
sinking of the vessel caused substantial damage to the vessel or cargo. 
Though the évidence be regarded as calling for the conclusion that 
the sinking was a proper précaution to insure against further danger 
from fire in the hold, or, at the worst, was such a mistake or error of 
judgment in the means selected to efïect the salvage as should not be 
regarded as misconduct by the salvors, and did not justify the exclusion 
fromi considération in fixing the award of the service rendered in 
pumping out the vessel, yet the évidence as a whole is not such as to 
convince us that the amount awarded was insuificient. On. the con- 
trary, we think the évidence fuUy supports the conclusion that the 
amount allowed, $5,000, covered libéral compensation for the service 
rendered, and in addition a reward which in amount was a suitable 
one, in view of ail the circumstances of the case. 

[2] We think the opinion rendered by the District Judge makes 
further discussion of the évidence unnecessary. The owner of neither 
of the vessels engaged in the service is in a position to support a claim 
that there should be an enhancement of the award, on the ground of 
encouraging salvors who keep themselves in readiness to render prompt 
and efficient service in putting out fires whenever occasion for render- 
ing such service may be presented. When the fire started, neither of 
the vessels had on hand hose of such size as was required to make effi- 
cient use of the other fire-fighting equipment which was on hand, and 
the fire made considérable headway before such hose was obtained. 
A spécial reward for exercising the foresight and making the outlay 
required to' be ready to fight fires on vessels cannot well be claimed by 
one who was not ready when the opportunity of putting out a fire was 
presented. 

The decree is affirmed. 
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THE WASHINGTON IKVING. 

THE ELLEN M. RONAN. 

(Circuit Court of Appeals, Second Circuit. February 13, 1918.) 

No. 102. 

1. Collision ©=5102 — Barges in Tow — I'ault op Tug. 

A lug, with two biirfjes in tow in tlie Hudson river, heJd chîirgeable 
witli contributory fault for a collision between tlie Itarges, vvlien tlie swell 
froui a inisî^ing steamer eaused tlio rear Ijarge to junip and ijound on tlie 
oue aliead, on tlie ground tliat Ui(^ tug was négligent in providlng worn 
and insulticient liawsers for tlie localily, where wave disturbance is usual, 
and that tlieir partiug contributed to tlie collision. 

2. Collision ®=3l04 — Contributory Fauli — Burden of Pboof. 

A towing tug, whlch at the tinie of a collision was towing with lu- 
lerior lines, altbougli Its négligence was noc tlie primary cause of thi; 
collision, bas tlie burden of i>rovii)g that it was uot a contributing cause. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by the George M. Morrell Company 
against the steamer Washington Irving, the Hudson River Day Line, 
claimant, with the steam tug Ellen M. Ronan, the Cornell Steamboat 
Company, claimant, impleaded. Decree for libelant against both ves- 
sels, and claimant of the Ronan appeals. Affîrmed. 

Libelant owns the barge Tercy, wbich was the after boat in a tandem tow of 
two, in charge oî the tug Konan, and bouiid up the Hudson river. Tlie Percy, 
as the after boat, was lightly laden ; the hawser lioat, Coiiway, was fully 
loaded. The towing hawsers were 5y2-incli rope, and the vessels In tow were 
fastened close together, with four parts of Une, at least two of them of eveu 
greater size. 

Off Mt. St. Vincent the tow was overtaken by the Washington Irving, a 
fast river steamer. The tug slowed, and so did the Irving ; but tlie swells 
and snction of the latter were sufficlent to part the starboard towing hawser, 
and "a half a minute" later the port one went. Tlie jerk of this parting was 
sufficiently violent to wake up a waterman asleep In the Conway's cabin. 
Thereupon the boats In tow coUided, then jerked apart, and agaln coUided, in 
such manner as to break three of the four lines between the Conway and 
Percy, and also "break ail the uprights" in the latter's bow ; yet the dis- 
placement waves did not come on the deck of the l'ercy, and the Conway's 
master "couldn't say whether there was any roUers." 

The owners of the Percy sued the Irving, which Impleaded the llonan. The 
trial court found the Irving at fault for causing dangerous swells, and the 
Ronan négligent in having poor towing hawser; the latter only appealed. 

Kirlin, Woolsey & Hickox, of New York City (Robert S. Erskine, 
of New York City, of counsel), for appellant. 

Burlingham, Montgomery & Beecher, of New York City (Charles C. 
Burlingham and Chauncey I. Clark, both of New York City, of coun- 
sel), for appellee Washington Irving. 

Pierre M. Brown, of New York City, for appellee Morrell Co. 

Before WARD and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

<S:=jFor otUer cases see same topic & KEY-NUMBER iu ail Key-Numtered Digests & Indexes 
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PIOUGH, Circuit Judge (after stating the facts as above). [1] If 
the displacement waves of the Irving had not disturbed the smooth sur- 
face of the river, we cannot doubt that no damage would hâve occur- 
red, vk'hen and where it did. That the action of the passing steamer 
solely caused the injury, was duly found below; and the only question 
argued hère viras whether any fault on the tug's part contributed there- 
to. Our investigation of the record persuades us that there was évi- 
dence tending to support a conclusion of contributory fault on the 
steamer's part, and (in the absence of argument on any other point) we 
shall consider further only the question whether the poor hawsers of 
the Ronan (if they were bad) contributed to injury. 

[2] That inferiority and unfitness existed a majority of this court 
deems fully established, and that such unfitness contributed is a fact de- 
ducible frora the following considérations: What injured thePercy 
was jumping and pounding on the boat ahead; keeping a strain on the 
towing hawser does not always prevent, but minimizes, that conduct of 
a tow in a seaway; thèse towing hawsers broke first in swells large 
enough to cause jumping, and direct évidence shows inferior condition. 
It is possible that, had the hawsers held, there would hâve been damage ; 
also that good hawsers might not hâve held. But towing with worn 
or inferior lines, in waters where wave disturbance is usual, indicates 
négligence, and, where damage occurs, requires the négligent one to 
show that his carelessness did not contribute. This is not and cannot 
be donc hère. 

Decree affirmed, with interest and costs. 



In re GORDON. 

(District Court, S. D. Callfornia, S. D. May 7, 1918.) 

No. 2770. 

1. EQUITY <g==î39f) POWERS OF SpECIAIi MASTKB INJTTNCTIONS. 

There is no autliority in a spécial master per se, and in the absence of a 
spécial statute none can be granted him by the court, to make an order 
in tlie nature oi; an in.1unction. 

2. Eqcity <®==53&5 — PowEHa or Spécial Master — Injunctioxs. 

Equity rule 62 (198 Fed. xxxvi, 115 C. G. A. xxxvl), defining the powers 
of niasters, conJiers no authority on a spécial master to grant an In- 
juuctlon. 

In Bankruptcy. In the matter of A. M. Gordon, bankrupt. On rule 
to show cause why respondent, M. H. Brown, should not be punished 
for contempt. Rule discharged. 

Bicksler, Smith & Parke, of Los Angeles, Cal., for trustée. 
Lynn Helm, of L,os Angeles, Cal., for respondent. 

BLEDSOE, District Judge. This is an order to show cause why the 
respondent, M. H. Brown, should not be punished for contempt in 

<g=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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violating an injunctive order made by a référée, acting as spécial mas- 
ter in the above-entitled proceeding. 

[1] It seems that, previous to adjudication in the bankruptcy matter, 
by an order made by this court, the matter of a receivership in the 
bankruptcy proceeding was referred to one of the référées of this 
court, "as spécial master," for the purpose "of hearing any pétition 
and with power to make such orders as may, in the opinion of such spé- 
cial master, be necessary for the proper administration and collection 
of the assets of said estate by the receiver," etc. Upon such hearing, it 
having developed that respondent, Brown, had in his possession mon- 
eys alleged to belong to the bankrupt herein, it was "thereupon ordered 
by said spécial master that said Brown should not, pending the further 
order of the court, dispose of any of said moneys so held by him. It 
appears from the pétition for the order to show cause that this order 
so made has been violated, and the simple question involved in the mat- 
ter is : Should the court now punish, as for contempt, a violation of 
an injunctive order made by a spécial master? 

I hâve given the matter careful considération, because of the fre- 
quency with which, in bankruptcy proceedings, applications are made 
for référence to spécial masters, with authority to such officers to 
make such orders in the premises as may be required, etc. Diligence 
of counsel has failed to bring to the attention of the court a single in- 
stance where a court of equity or the Chancery Court in England 
has thus successfuUy or otherwise attempted to clothe a spécial master 
with the powers asserted herein. There is no fédéral statute to 
which my attention has been directed that purports to grant to a 
spécial master such a power; on the contrary, the plain implication 
would seem to be (2 U. S. Comp. Stat. §§ 1239, 1241, 1243a) that only 
certain courts or the judges thereof are vested with this important 
function. I am there fore constrained to conclude, after examination 
of the précédents, that there is no authority in a spécial master per se, 
and none can be granted to him by the court, to make an order in the 
nature of an injunction. Under a spécial statute in South Carolina, 
such authority seems to hâve been conferred. Aldrich v. Kirkland, 8 
Rich. (S. C.) 349, 353 ; Norris v. Cobb, 8 Rich. (S. C.) 58. I hâve 
been unable to find any other instances. 

If it be true, as claimed, that matters may develop upon a hearing 
which require immédiate action, still, as in any other case where im- 
médiate action is necessary, in order that substantial loss may not 
accrue, application for such action must be made to the tribunal duly 
authorized by law to grant the relief required. The fact that the 
"king's business requires haste" in itself would not suffice to authorize 
a spécial master to issue an injunction, any more than it would author- 
ize the nearest policeman to issue the same sort of an order. 

[2] The suggestion has been indulged in that rule 62 of the Rules of 
Equity prescribed by the Suprême Court (198 Fed. xxxvi, 115 C. C. A. 
xxxvi), justifies the practice hère indulged in, in that under that rule 
the master is empowered "generally to do ail other acts, and direct 
ail other inquiries and proceedings in the matters before him, which 
he may deem necessary and proper to the justice and merits thereof 
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and the rîghts of the parties." This grant oî power, however, should 
be construed in connection with, and limited by, the gênerai grant of 
power to a spécial master, and a due appréciation of the reasons for 
his appointment in a given cause or controversy. The spécial master is 
in reality but an arm of the court, to perform certain minor and in- 
cidental functions for the court, and in order that it may be advised in 
the premises with respect to matters pending hefore it for décision. 
The dut}' of the master ordinarily is to take évidence and report his 
conclusions to the court. Thèse may in certain instances, well known 
and understood, approach in dignity to the verdict of a jury, or they 
may, on the other hand, be merely advisory. 16 Cyc. 455. In ei- 
ther event, however, it is the duty and the function of the court, and 
the court alone, to enter judgment, or to make approi^riate orders, 
based upon the information secured and findings arrived at by the spé- 
cial master. Boston v. Nichols, 47 111. 353 ; Hards v. Burton, 79 111. 
504. 

I see nothing in the rules, and nothing in the practice based upon 
them, as reported in the adjudicated cases, which would seem to jus- 
tify the assertion that a spécial master may be clothed by the court with 
the power sought to be exerted herein. The fact that a référée was 
acting as spécial master, and that such référée, when sitting as a court 
of bankruptcy, may possess authority to issue injunctions (Bankruptcy 
Act, § 1 [7] ; Collier on Bankruptcy [Uth Ed.] 659), cannot affect the 
situation. The proceeding herein, being before adjudication, might 
hâve been referred to any compétent master, and the coincidence that 
the one actually named was also a référée would not in itself enlarge 
his powers. The référence was to a spécial master, not to a référée. 

It results that the rule to show cause should be discharged; and it 
is so ordered. 



UNITKD STATES ex rel. VAUSE et al. v. McOARTIIY, Marshal. 
(District Court, S. D. New York. April 29, 1!>18.) 

1. Ceiminai, Law <S=5242(2) — Removal — Statuts. 

One charged with an offense created by an act of Congress applying 
specially to tlie District of Coluuibia niay, under Rev. St. § 1014 (Coinp. 
St. 1916, § 1674), be renioved to tlie District of Columbia for trial, it ap- 
pearing that he was taken into custody elsewlu^re, for there is no extra- 
dition between the Distiict of Columbia nnd a state. 

2 CoNSPiRAOY ®=32S — Stattttes — Construction. 

Criminal Code (Act March 4, 1909, c. 321) § .'ÎT, 35 Stat. 1006 (Comp. 
St. 1916, § 10201), denouncing the offense of conspiracy to commit any 
offense against the United States, is sutUciently broad to incUide a con- 
spiracy to violate Code of Law 1901, D. C. § 860a, as addetl by Act Cong. 
March 1, 1909, c. 2?>^, 35 Stat. 070, by keeping a bucket shop in the Dis- 
trict, even though the section is applicable only to the Distric-t of Co- 
lumbia. 

At Law. Application by the United States, on the relation of Louis 
N. Vause and others, for a writ of habeas corpus against Thomas D. 
McCarthy, Marshal. Writ dismissed, and relators remanded. 

<g=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Hubcas eorpns to the marshal of the Southern district of New York, who 
returned tliat lie held tlie relntors iinder the warrant of a coinmissioner o£ 
the Distrifit Court iss>ued in a removal proceeding under Revised Statutes, § 
1014. The proceeding was not conehided, and the commissioner had not yet 
certifled to the District Court that the relators should be removed. ïhe case 
was this: An indictment was found in the Suprême Court of the District of 
Cohimhia for a conspiracy under section 37 of the Crlminal Code, eharging 
that the offense against the United States contemplatod by the conspiracy was 
to keep a "bucket shop" in tliat District, in violation of an amendment to the 
Code of T-ttw of tlie District, passed by Congress on Mardi 1, 1909 (35 Stat. 
670, c. 2'',?,, §§ 869a, 869b). The point raised is that section 37 of the Criminal 
CMe comprises nnly conspiracios to commit crimes created by gene;ral statutes 
of the L'nited States, 1. e., gênerai fédéral crimes, as it were, and does not com- 
prise consplracies to commit crimes deflned only by local statutes of the Dis- 
trict of Columl)ia. 

George A. Knobloch, of New York City, for relator Vause, 
Walter E. Warner, of New York City, for otlier relators. 
Garrett W. Cotter, of Flushing, N. Y., for respondent. 

LEARNED HAND, District Judge (after stating tlie facts as 
above). The tlieory of Judge Brown in Re Dana, 68 Fed. 886, has 
been definitely overruled, that Revised Statutes, § 1014 (Comp. St. 
1916, § 1674), does not apply to offenses committed in the District of 
Coltimbia, at least when they are crimes against the gênerai laws of the 
United States. Benson v. Henkel, 198 U S. 1, 25 Sup. Ct. 569, 49 
E. Ed. 919; In re Priée (C. C.) 83 Fed. 830; Priée v. McCarty, 89 Fed. 
84, 32 C. C. A. 162. That theory rested upon the idea that the remov- 
al must be to courts existing at the time of the passage of the Judiciary 
Act and before the District of Columbia had been set apart, or at least 
that it must be to courts deriving their authority from the Judiciary 
Act. Judge Brown, however, went further than this, and held that 
in any event, disregarding that point, the removal could not apply to 
offenses which arose under the "local laws/' as he called them, of the 
District of Columbia. His notion as to thèse was that it would put 
the District of Columbia at a relative advantage over the states, which 
was not to be understood. The contrary of such a doctrine was an- 
nounced obiter in Benson v. Henkel, 198 U. S. 1, 14, 25 Sup. Ct. 569, 
49 E. Ed. 919, and decided by Judge McPherson in United States v. 
Campbell (D. C.) 179 Fed. 762, and perhaps in i-esult in United States 
V. Wimsatt (D. C.) 161 Fed. 586, though it is not clear whether the in- 
dictment there was not, as in Re Price, supra, under Revised Statutes, 
§ 5356 (Comp. St. 1916, § 10460). 

[1] I see no reason to suppose that a crime created by an act of 
Congress, applying specially to the District of Columbia, should not be 
removable under section 1014, if for no other reason than because it 
cannot be tried there otherwise. Concededly there is no extradition 
between the District of Columbia and a state. It is certainly unreason- 
able to suppose that there is no way of removing to the District of Co- 
lumbia one who has offended against a local law, but who cannot be 
reached by bench warrant. 

[2] It is true that in the case at bar the critical question is not 
whether Revised Statutes, § 1014, applies to a violation of section 869a 
of the Code of the District of Columbia, but whether section 37 of the 
250 F.— 51 
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Crimihaî Code includes a violation of that section. Yet the cases are 
convertible, because if section 869a is an offense against the United 
States under Revised Statutes, § 1014, there is no reason whatever why 
it should not be within exactly the same words of section Z7 of the 
Criminal Code. There is no conspiracy section in the Code of the Dis- 
trict, and, if the relators are right, the crime of conspiracy either does 
not exist in the District or dépends upon the common law. It really 
makes little différence whether vv^e take the statute or the common law, 
which is by statute in force in the District, since the indictment may 
read upon either ; yet I should be unwilling to throw any doubt upon 
the doctrine that section 37 included any law of the United States, 
whether of gênerai or local application. 

The writ is dismissed, and the relators remanded. 



GOUGE et al. v. HART, Internai Revenue Collecter, et al. 
(District Court, W. D. Virginia, at Abingdon. December 7, 1917.) 

1. Intbrnal Revenue (g=528 — Suits '■Restbaining'" Collection of Tax — 

CoNSTRTrOTION OP STAITTE. 

In Rev. St. § ;i224 (Comp. St. 1916, § 5!)47), which provides that "uo 
suit for the purpose of restraining the assessmc»nt or collection of any tax 
shall be maintalned in any court," the word "restraining" Is used in Its 
broad popular sensé of hindering or impedlng, as well as prohibiting or 
staying, and the provision is not limited in its application to suits for 
injunctive relief. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Sei-ies, Restrain.] 

2. Iniernal Revenue (g=>28 — Sale or Proi-erty to Pat Tax — Suit to Set 

A.SIDE — PUBCHASE BY Go^'ERNMENT. 

The Commissloner of Internai Revenue assessed an internai revenue tax 
against complainants, for the collection of which the coUector levied upon 
and sold real estate, whleh was bid in for the government, but remained 
in tlie i)ossession of complainants. Beld that, under Rev. St. § 3224, 
wliich provides that "no suit for the puriiose of restraining the assessment 
or collection of any tax sliail be malntaiued in any couri;," complainants 
could not maintain a suit to set aslde and annul the sale. 

3. Intebnal Revenue <®='28 — Suit to Restrain Collection of Tax — Stat- 

ute Prohibiting — Waiver. 

The prohibition of suits to restrain the assessment or collection of a 
tax, contained in Rev. St. § 3224, cannot be waived by any officer of the 
Government. 

4. United States «©^=125 — Suit Against — What Constitutes. 

A suit against the Commissloner of Internai Revenue and a eoUector to 
set aside a sale of land to the United States, made under an internai 
reveue assessment, where the land remains in the possession of complain- 
ants, and no act has been done by such offlcers to render them liable as 
individnals, so that the decree would operate only on the government, is 
one in effect against the United States, to which it is an indispensable 
party, and of which a court is without jurisdictlon. 

In Equity. Suit by E. Gouge and others against John M. Hart, Col- 
lecter of Internai Revenue, W. H. Osborne, Commissloner of Internai 
Revenue, and another. On motion to dismiss bill. Motion granted. 

iS;=:3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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Peters & Lavinder and J. S. Ashworth, ail of Bristol, Va., for plain- 
tiffs. 

R. E. Byrd, U. S. Atty., of Richmond, Va., and Jos. H. Chitwood, 
Asst. U. S. Atty., of Roanoke, Va., for défendants Hart and Osborne. 

John W. Price, of Bristol, Va., for défendant Copenhaver. 

McDOWELL, District Judge. This suit in equity was brought by 
E. Gouge and W. T. Sams, partners doing business under the name of 
E. Gouge & Ce, E. Gouge, Pantha Gouge, and H. T. Campbell, trustée, 
against John M. Hart, collecter of Internai Revenue, W. H. Osborne, 
Commissioner of Internai Revenue, and S. T. Copenhaver. From the 
bill it appears that the Commissioner of Internai Revenue, in Novem- 
ber 1915, improperly and illegally gave notice of a "proposed" assess- 
ment of internai revenue taxes against the firm of E. Gouge & Co., 
distillers, in the sum of $152,310.31, and that the government contends 
that such assessment was made in December, 1915. In December, 
1916, E. Gouge executed a deed of trust on ail of his real estate, ex- 
cept his home, to H. T. Campbell, trustée, to secure certain notes, and 
at the same time conveyed his home to his wife, Pantha Gouge, for a 
valuable considération. Early in 1917 the défendant Hart, Collector, 
issued a distress warrant, which was levied on ail the real estate above 
mentioned. In April of that year a deputy collector made sale of the 
real estate levied on. At the sale Copenhaver was the purchaser of 
one parcel of the land, and ail of the rest of the land was bid in by the 
deputy collector holding the sale for the United States. The relief 
asked is that the sales be declared void and that E. Gouge & Co. be re- 
lieved of the assessment. 

Copenhaver answered the bill, asserting that he had, very shortly 
after the sale, notified the collector that he declined to complète his 
purchase and that he bas no interest in the litigation. The Commis- 
sioner and Collector, by the District Attorney, answered the bill on its 
merits. Subsequently, after numerous depositiorus had been taken both 
by the plaintiffs and by the last-named défendants, the latter moved to 
dismiss the bill. This motion was granted. 

[1] 1, Section 3224, Rev. Stats. (Comp. St. 1916, § 5947), reads: 

"No suit for the purj^ose of restralniiig the assessment or collection of any 
tax shall be inalntained in any court." 

It should first be said that the fact that the validity of the tax hère 
in question is assailed does not prevent the application of this statute. 
Snyder v. Marks, 109 U. S. 189, 192-193, 3 Sup. Ct. 157, 27 E- Ed. 901. 
The question preseiited by the motion of the défendants the Commis- 
sioner and the Collector of Internai Revenue to dismiss the bill, which 
is first to be considered, is whether the word "restraining" in this stat- 
ute was intended in tb" broad, popular sensé of hindering or impeding, 
as well as of prohibiting or staying, or in its narrowest, technical sensé, 
as applicable only to suits praying for restraining orders and injunc- 
tions. In State Railroad Tax Cases, 92 U. S. 575, 613, 23 L. Ed. 663, 
it is said: 

"The Kovernment of the T'nlted States has provlded, both in the customg 
and iu the internai revenue, a complète System of correctlve justice in regard 
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to ail taxes Imposed by the gênerai government, wliicli in both branches is 
founded upon the klea ot appeals witliiu the executive departments. If the 
party affffrieved does not obtain satisfaction in tliis mode, tlîere are provisions 
for recovering the tax after it ha s been paid, by suit against the coUecting 
offlcer. But tliere is no place in this System for an application to a court of 
justice trntil after the money Is paid. That there niisbt be no misunderstand- 
ing of the universality of this princlple, It was expressly enacted, in 18C7, that 
'no suit for the purpose of restraining tlie assessment or collection of any tax 
shall be maintalned in any court' Eev. Stat. § 8224. And though this wa3 
Intended to apply alone to taxes Icvied by tlie United States, it shows tbe 
sensé of Congress of the evils to be feared if courts of justice could, in any 
case, interfère with the process of collecting tlie taxes on which the govern- 
ment dépends for its continued existence. It is a wise policy. It is founded 
in tlie simple philosopliy derived from the expérience of âges, that the pay- 
ment of taxes has to be eutorced by sunimary and strlugeut means against a 
reluctant and often adverse sentiment ; and to do this succcssfully, otlier 
instrumentalities and other modes of procédure are necessary, than those 
which belong to courts of justice." 

In Snvder v. Marks, supra, 109 U. S. 189, 193, 3 Sup. Ct. 157, 160, 
27 L. Ed. 901) it is said : 

"The remedy of a suit to recover baclv the tax after it is paid is pro-.ided 
by statute, and a suit to restrain its collection is forhidden. Tlie remedy so 
given is exclusive, and no other remedy can be substituted for it." 

However, I am unable to say that the construction of section 3224, 
as applied to the case at bar, has been bindingly settled. In Nichols v. 
U. S., 7 Wall. 122, 126, 127, 130, 131, 19 L. Ed. 125, the court had 
merely to construe the act of February 26, 1845 (5 Stat. 727, c. 22) 
and the court's reasoning, while highly persuasive, is not hère binding. 
In Cheatham v. U. S., 92 U. S. 85, 88, 89, 23 L. Ed. 561, the court had 
to construe section 19, Act July 13, 1866, c. 184, 14 Stat. 152, now sec- 
tion 3226, Rev. Stats. (Comp. St. 1916, § 5949), and therefore in so far 
as the reasoning shows that the court construed section 3224 as apply- 
ing to any form of proceeding to directly hamper or impede the collec- 
tion of taxes, it is not hère binding. Even more clearly is this true of 
the reasoning of the court in State Railroad Tax Cases, 92 U. S. 575, 
613, 23 L. Ed. 663, as state taxes were there the subject of controversy. 
In Snyder v. Marks, supra, 109 U. S. 189, 191, 193, 3 Sup. Ct. 157, 
27 E. Ed. 901, the sole object of the suit was to restrain the collection 
of fédéral taxes. Such being the purpose of the suit, the court did not 
hâve to construe section 3224 in respect to ec^uitable relief other than 
injunctive relief. The same is to be said of Pacific Steam Whaling 
Co. v._ U. S., 187 U. S. 447, 452, 453, 23 Sup. Ct. 154, 47 L. Ed. 253, 
in which the court had necessarily to décide no more than that judicial 
relief from an alleged invalid license tax cannot be obtained by the 
novel method there adopted by the petitioner. In Dodge v. Osborn, 
240 U. S. 118, 121, 36 Sup. Ct. 275, 60 L. Ed. 557, the only point de- 
cided was that section 3224 forbids entertaining a suit to enjoin the 
assessment and collection of taxes. 

It is argued that Pollock v. Farmers' L. & T. Co., 157 U. S. 429, 431, 
433, 554, 15 Sup. Ct. 673, 39 E. Ed. 759, and Brushaber v. Union Pa-- 
cific R. Co., 240 U. S. 1, 10, 36 Sup. Ct. 236, 60 L. Ed. 493, Ann. Cas. 
1917B, 713, E. R. A. 1917D, 414, are in point. In each case a stock- 
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liolder soiight to enjoin his corporation from voluntarily paying (with- 
out protest) what was alleged to be an invalid fédéral tax. Thèse were 
therefore injunction suits. The ruhng in each case was that section 
3224 did not f orbid the maintenance of the suit. Thèse décisions bear 
on the construction of tlie statute only in respect to its breadth as ap- 
plied to injunction suits. The ruhng that the statute is not to be so 
broadly construed as to f orbid a stockholder to enjoin his corporation 
from so paying a disputed tax as to eut ofï the remedy (section 3226, 
Rev. Stats.) by subséquent action to recover the tax so paid, does not 
apply to the case at bar. The court did not in thèse cases hâve to dé- 
cide the meaning of the word "restraining" in respect to a suit brought 
against revenue officiais for the purpose of directly hindering and 
impeding the collection of a tax. There is a wide différence between 
the équitable power to prevent a corporation from doing an irrémédia- 
ble in jury to its stockholders, and the power asserted hère to nullify 
the government's title under a tax sale. So far as I know, the f orego- 
ing exhaust the décisions of the Suprême Court bearing on the question 
under considération, and I hâve found no décision by the Circuit Court 
of Appeals for this circuit. If I am right in believing that neither court 
has bindingly construed the statute in respect to a suit such as we hâve 
hère, the question is at large. 

[2] The language used in the Nichols, Cheatham, Snyder, Whaling 
Co., and Dodge Cases, supra (in addition to which see U. S. v. Pacific 
R. Co., 27 Fed. Cas. 397, and Calkins v. Smietanka [D. C] 240 Fed. 
138, 146) shows, as it seems to me, that the Suprême Court has, arguen- 
do, construed section 3224 as forbidding such suit as we hâve hère. 
The statements that sections 3224, 3226, and 3227 (Comp. St. 1916, §■§ 
5947, 5949, 5950) set forth a "complète System of relief," and one that 
is "exclusive of ail other relief," can be explained, as I think, on no 
other theory. And it must be admitted that thèse repeated expressions 
of opinion, not dropped unthinkingly in passing, but uttered as the re- 
suit of careful considération, are so highly persuasive as to be almost 
binding. None but the most cogent and compelling reasons for a dif- 
férent construction of the statute would justify this court in adopting 
another construction. Instead of finding cogent reasons for restricting 
the statute to bills for injunction, it seems to me that the stronger rea- 
sons lead to the broader construction : 

(a) The necessity for freedom by the executive officers of the gov- 
ernment from judicial interférence in the matter of collecting taxes 
is so obvious, and the hardships occasionally thus imposed on tax- 
payers are so unimportant in comparison with the evil results of hav- 
ing the collection of taxes delayed by appeals to the courts, that it 
would seem rather clear from such considérations alone that Congress 
used the word "restraining" in section 3224 in its popular and broad 
sensé, rather than in a technical and very narrow sensé. And I bave 
been unable to conceive of any good reason for an intent to prohibit 
injunction suits, while leaving open to the taxpayer other forms of 
équitable relief from a tax still in the process of being collected. To 
nullify a purchase of land by the government in an effort to collect 
taxes would embarrass the government, practically speaking, about as 
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much as to enjoin the sale. Such striking inefficiency in législation 
suggests strongly a too narrow construction of the language used. 

(b) It is a gênerai rule that words used in statutes are to be con- 
strued as used in their popular signification, and not in a technical 
sensé, unless the context forbids. See 1 Fed. Stats. Ann. Ixii; Id. 
(2d Ed.) p. 106. 

(c) Another rule is that ambiguous statutes are not to be so con- 
strued as to bring about an absurd resuit. 1 Fed. Stats. Ann. lii. If 
section 3224 is construed as forbidding only injunction suits, we hâve, 
unless other reasons forbid it, the resuit, certainly anomalous, if not 
absurd, that a court, which is forbidden to enjoin the doing of an illégal 
act, may, after such act has been done, set it aside as a nullity. And 
again we hâve the absurdity of a decree which the défendants can, 
without being in contempt, disregard and make futile. If this court 
should déclare the sales heretofore made to be void, and set them 
aside, the défendants could immediately set to work to again sell the 
same property for the same tax. As the court cannot enjoin them 
from so doing, they would not be in contempt. It is difficult to be- 
lieve that Congress could hâve intended such a resuit. 

(d) The remarkable scarcity (even if not entire absence) of reported 
cases in which was asked the relief (against fédéral taxes) hère 
asked would seem to indicate a gênerai concurrence on the part 
of the bar in the theory that section 3224 forbids, not only injunc- 
tions, but also other forms of direct équitable relief. It is true 
that, where the taxpayer is impecunious and the tax assessed is 
very large in amount, the remedy afïorded by paying the tax and 
then suing to recover the amount paid may involve great hard- 
ship. But many laws (for instance, ail criminal laws imposing fines) 
may operate much more harshly on the poor than on the well-to-do. 
And the imposition of taxes may involve occasionally the most extrême 
hardships in isolated cases, without aft'ording a good reason for a 
strained construction of a statute. In Pacific Steam Whaling Co. v. U. 
S., supra, 187 U. S. 447, 452, 23 Sup. Ct. 154, 156 (47 h. Ed. 253) it 
is said : 

"It is sald that, unless thls application can lie sustained, the petitioner Is 
without remedy, and that there is no wrong without a remedy. While as a 
gênerai statement this may be true, it does not follow that it is without ex- 
ceptions, and especlally does it uot l'ollow that such remedy must always be 
obtainable in the courts. Indee<l, as the government cannot be sued without 
its consent, it may happen that the only remedy a party lias for a wrong done 
hy oue of its ofllcers is an application to the sensé of justice of the législative 
departmcnt." 

While it is true that ambiguous statutes are not readily so con- 
strued as to bring about gênerai inconvenience or hardship, this doc- 
trine does not seem to apply hère. It must be apparent that a tax in 
excess of, or even approaching, the value of the taxpayer's property, 
will be very seldom assessed, and practically speaking never assessed, 
except where based on the ground of an alleged extensive violation 
of the internai revenue or customs laws. Usually, therefore, the tax- 
payer's property will aft'ord a sufficient basis of crédit to enable him to 
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borrow and pay the taxes, as preliminary to an action to recover 
the money. 

Counsel for plaintiffs contend that granting the relief sought by the 
bill would not hamper or retard the collection of the tax. I ani unable 
to concède this. Some of the property was bid in by the Collecter for 
the government. Copenhaver, the purchaser of the remainder of the 
property, has declined to complète his purchase. If this court nulHfies 
thèse sales, the government is at least put back in the situation it oc- 
cupied before the sales were made. If such action by the court would 
not hinder and impede the collection of a tax, I do not understand the 
meaning of the words. The fact that the govemment may, if it sees 
fit, collect taxes by suit, and that in such event the défendant may con- 
test the validity of the demand, seems to me to be too remotely con- 
nected, if connected at ail, with the subject under discussion to throw 
any light on it. 

Counsel strenuously urge that the décision in U. S. v. L,ee, 106 U. 
S. 196, 1 Sup. Ct, 240, 27 L. Ed. 171, argues against the propriety of 
construing section 3224 as prohibiting the suit at bar. It seems to 
me to be enough to say that in that case the tax had been collected, 
by purchasing and taking possession of the land, before the action 
of ejectment was instituted, and that the statute hère in question (now 
section 3224) was never mentioned in deciding the case, because in 
no wise there involved. The fact that ejectment may lie against ei- 
ther a government officer, or an individual purchaser, in possession of 
land bought at a tax sale, does not seem to me to afiford ground for ar- 
gument that section 3224 can properly be so construed as to allow to 
the complainants hère a form of relief which directly hinders the col- 
lection of a tax. It must be borne in mind that not one penny of the tax 
assessed hère has so far been collected. To set aside the sales made 
by the CoUector will therefore of necessity hinder the collection. 

It is an unfortunate fact that the actions of the défendants hâve 
not only clouded the title of the complainants to the land, but bave ren- 
dered the land unmarketable. And this situation may continue for a 
considérable time. See section 3208, Rev. Stats. (Comp. St. 1916, § 
5930). And yet Congress could hâve contemplated just this resuit. If 
the remedy of paying under protest the taxes which are assessed and 
then suing to recover was intended as the exclusive remedy, the présent 
situation must hâve been contemplated as one of the occasionally un- 
avoidable hardships incident to taxation. It is, however, not to be sup- 
posed that the présent unfortunate situation will continue indefinitely. 
If the government sues to obtain possession of the land, its title (in- 
volving the validity of the tax) must be submitted to the judgment 
of the courts. So, also, if any purchaser from the government sues 
to obtain possession. And, should any government officer or any pur- 
chaser succeed in obtaining possession by act in pais, an action of 
unlawful entry, or of unlawful detainer, or of ejectment, by the prés- 
ent plaintiffs would lie to test the validity of the tax sale. 

It may possibly be, in view of Act March 4, 1913, c. 166, 37 Stat. 
1016 (6 U. S. Comp. Stats. Ann. § 5908), amending section 3186, 
Rev. Stats., that the government has never had a lien as against 
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Mrs. Gouge and Campbell, trustée. But I do not see that the hard- 
ship inflicted on them by the acts of the tax officers is greater than 
that inflicted on Gouge — if the tax be as invalid and as unjust as 
complainants allège. And the power of the court does not dépend 
upon the severity of the hardships complained of. If a statute for- 
bids the maintenance of this suit, such fact makes an end of discus- 
sion. And section 3224 may — ^to my mind does — forbid this suit, not- 
withstanding the great, but temporary, hardships alleged. 

[3] It is argued that the fact that the défendants, represented by 
the District Attorney, had answered to the merits of the bill, and had 
taken dépositions before the motion to dismiss was filed, is a waiver 
of the foregoing objection to the jurisdiction. I think the entire sub- 
ject is disposed of by saying that I knovv of no authority vested in 
either the défendants or in the District Attorney to waive the prohibi- 
tion of section 3224. Carr v. U. S., 98 U. S. 433, 438, 25 h- Ed. 209; 
Utah Co. V. U. S., 243 U. S. 389, 409, 37 Sup. Ct. 387, 61 L. Ed. 791 ; 
Stanley v. Schwalby, 162 U. S. 255, 270, 16 Sup. Ct. 754, 40 L. Ed. 
960. Section 771, R. S. (Act March 3, 1863, c. 76, § 13, 12 Stat. 741 
[Comp. St. 1916, § 1296]) is older than section 3224 (Act March 2, 
1867, c. 169, § 10, 14 Stat. 475 [Comp. St. 1916, § 5947]), and the 
former is gênerai and the latter spécial. 36 Cyc. 1151. 

[4] 2. While it seems to me unnecessary to go further, it may be 
added that, even if the statute above considered were held not to pro- 
hibit this suit, there are other reasons for declining jurisdiction. One 
is that the government is an indispensable party, and the other is 
that this is in reality, though not in form, a suit against the government. 

(a) It is unnecessary to consider the part of the land bid in by Cop- 
enhaver. As to a part of the land, the bill shows that it was bid in 
by the Collector for the government. If the relief hère asked is grant- 
ed, the government alone will suffer. The officiais who are made 
défendants will not be in the least afifected. In no sensé do the plain- 
tiffs ask relief against Osborne and Hart in their character as indi- 
viduals. The sole purpose is to hâve their acts donc under color of 
law declared void. The cases in which suits may he maintained against 
government officers are those in which the officer may be regarded as 
a wrongdoer in his individual character. If the défendant Hart had 
taken the land into possession, an action of unlawful entry or ejectment 
would lie against him. So, also, as to an action for damages against 
the défendants. But such actions would lie because the défendants 
could be considered wrongdoers as individuals, and the judgment asked 
would operate on the défendants as individuals. Hère no relief is 
asked, or is possible, which will operate on thèse défendants. As the 
decree prayed for will afïect and will operate solely on the government, 
it seems to me that the government is an indispensable party. This 
principle is well illustrated in Hopkins v. Clemson Collège, 221 U. S. 
636, 649, 31 Sup. Ct. 654, 55 L. Ed. 890, 35 L. R. A. (N. S.) 243. It 
was there held that the prayer for the removal of the dyke could not 
be granted, as the state of South Carolina was for such purpose a 
necessary party, but that damages, and possibly injunction, could be 
granted against the Collège. See, also, Louisiana v. Garfield, 211 U. 
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S. 70, 29 Sup. Ct. 31, 53 h. Ed. 92. There a suit by the state of 
Louisiana against the Secretary of the Interior was brought to es- 
tabhsh the title of the state to certain swanip lands. It was held that 
the government was a necessary party, and the bill was dismissed. In 
Belknap v. Schild, 161 U. S. 10, 25, 16 Stip. Ct. 443, 40 L. Ed. 599, 
a patentée of caisson gâtes sued certain naval officers, praying that 
the défendants be decreed. to account for profits accnied from using 
the gâtes, that the défendants be enjoined from continuing to use them, 
and that the gâtes in use at the Mare Island Navy Yard be destroyed 
or delivered up to the plaintiff. The trial court held that the patent 
was valid, had been inf ringed, enjoined the défendants and their agents 
and servants from using the gâtes, and finally decreed damages against 
the défendants in the sum of $40,000. The Suprême Court (16l'U. S. 
27, 16 Sup. Ct. 443, 40 E. Ed. 599) reversed the decree, and remanded 
the cause, with directions to dismiss the bill, without préjudice to an 
action at law against the défendants or to a suit against the United 
States. In the opinion it is said : 

"In the présent fase, tlie caisson jrate was a psxrt of the dr.v dock in a navy 
yard of the United States, was constructed and put in place by tlie United 
States, and was the property of the United StiUes, and held and used by the 
United States for the public lieneflt. If the snte was made in infringemenl 
of the plaintiff's patent, that did not prevent the title in the gâte from vesting 
in the United States. The Unite<l States, then, had both the title and the pos- 
session of the property. Tlie l'nited States could not liold or use it, except 
througb officers and agents. Although this suit was not brouglit against tiie 
United States by name. but against their otlicei's and agents only, nevertheless, 
8i> far as the bill prayed for an iiijunction, aud for tlie destruction of the gâte 
in question, the défendants had no individual interest in the controversy ; 
the entire interest adverse to the plaintiff was the interest of the United States 
in property of which the United States had both the title and the possession; 
the United States were the only real party, against whom alone in faet the 
relief was asked, and against whom the decree would effectively operate; 
the plaintiff sought (o control the défendants in their officiai cnpaclty, and in 
the exercise of their officiai functions, as représentatives and agents of the 
United States, and tJiereby to defeat tlie use by the i:nited States of property 
owned and used by the United States for the common défense and gênerai 
welfare, and therefore the United States were an indispensable party to enable 
the court, aecording to the rules which govorn its procédure, to grant the re- 
lief sought, and the suit could not be inaintained without vlolating tlie prin- 
clples affirmed in the long séries of décisions of this court, above cited." 

See, also. International Co. v. Bruce, 194 U. S. 601, 24 Sup. Ct. 820, 
48L. Ed. 1134. 

The following is from the syllabus of Cunningham v. Maçon R. 
Co., 109 U. S. 446, 3 Sup. Ct. 292, 27 E. Ed. 992 : 

"The state of Georgia indorsed the bonds of a railroad conipany, taking a 
lien upon the railroad as secui'it.v. The conipany failing' to pay intere.st upon 
the indorsed bonds, the Governor of the state took possession of the road, and 
put it into the hands of a receiver, who made sale of it to the state. The 
state then took possession of it, and took up the indorsed bonds, substituting 
the bonds of tlie state in their place. The holders of an issue of mortgage 
bonds issued by the railroad conipany snb.se(iuently to those indorsed by the 
state, but before the default in payment of interest, flled a bill in equity to 
foreclose their own mortgage and to .set aside the said sale and to be let in 
as prier in lien, and for other relief affeeting the property, and set forth the 
above facts, and made the Governor and tbe freasurer of the state parties. 
Those officers demurred. Held, that the facts in the bill show that the state 
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is so interested in the property that final rplief cannot be granted wlthout 
making it a party, and the court Is wlthout Jurisdic'tion. 

"Whenever it is elearly seen that a state is an indispeiiable party to enable 
the court, according to tlie rulps \vhlch sovern its procédure, to grant the re- 
lief sought, it will refuse to talce jurisdiction." 

(b)The reasoning leading to the conclusion that this présent suit 
is in reaHty one brought against the government is of course practically 
the same. The purpose of the suit is to hâve the court nulHfy a claim 
of ownership of land vested in the government. The possession of the 
land remains in the plaintiffs. The rehef asked cannot operate on the 
défendants, but can only affect the government. No relief can be given 
against the défendants in their individual capacity. In the opinion in 
the case of In re Ayres, 123 U. S. 443, 501, 502, 8 Sup. Ct. 164, 181 
(31 L. Ed. 216), it is said: 

"This principle is illustrated and enforeed by the case of United States v. 
Lee, 106 U. S. 196 [1 Sup. Ct. 240, 27 L. Ed. 171]. In that case the plaintiffs 
had been wrongfully dispossessed of thelr real estate by défendants, claiming 
to aet under the authoritj' of the United States. That authority could exlst 
only as it was conferred by law, and as they were unable to show any lawful 
authority under the United States, it was held tbat there was nothing to pre- 
vent the judgment of the court against them as individuals, for their in- 
dividual wrong and tresiwss. This feature will be found, on an exainination, 
to characterize every case where persons hâve been made défendants for acts 
done or threatened by them as ofïicers of the government, either of a state or 
of the United States, where the ob.i'ectlon bas been interposed that the state 
was the real défendant, and bas been overrnled. The action bas been sus- 
tained only In those instances where the act eomplained of, considered apart 
from the officiai authority alleged as its justiflcatlon, and as the Personal act 
of the individual défendant, constituted a violation of rlght for which the 
plaintifC was entitled to a remedy at law or in equity against the vn-ongdoer in 
his individual character." 

See, also, as illustrating the classes of cases which are or are not 
suits against a state or against the government, Stanley v. Schwalby, 
147 U. S. 508, 518, 13 Sup. Ct. 418, 37 L- Ed. 259; Pennoyer v. Mc- 
Connaughy, 140 U. S. 1, 10, 11 Sup. Ct. 699, 35 L. Ed. 363. 

In Oregon v. Hitchcock, 202 U. S. 60, 68-69,26 Sup. Ct. 568, 570, 
50 ly. Ed. 935, the state of Oregon iiled its bill in the Suprême Court 
to enjoin the Secretary of the Interior and the Commissioner of the 
General Land Office from issuing patents to certain lands. The bill 
was demurred to and dismissed, on the ground in part that the suit 
was in reality one against the government. It is évident from the 
opinion that the court acquiesced in the soundness of the contention 
by the défendants : 

"While the nominal défendants are citizens of a state other than Oregon, 
yet they bave no interest whatever in the controversy, and if a decree be ren- 
dered against them in favor of the state it will not affect their Interests but 
bind and détermine the rights of the United States, the real, substantial dé- 
fendant." 

In Minnesota v. Hitchcock, 185 U. S. 373, 387, 22 Sup. Ct. 650, 655 
(46 L- Ed. 954) the right to sue the government had been given by 
statute. In determining that the government was the real party in 
interest the court said : 
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"Now, the légal title to thèse Iniuls is in the TJnited States. Tlie offlcers 
named as défendants bave no interest in the Innds or the proceeds thereof. 
The United States is proposiiig to sell thera. This suit seeks to restrala the 
TJnited States froin such sale, to divest the government of its tltle and vest 
it in the state. The United States is therefore the real party affected by the 
judgnient, and agalnst which in faot it \\'iU operate, and the oflieers hâve no 
pecuniaj-y interest in the niatter. If whether a sait is one apaingt a state is 
to be determined, uot by the fact of the party named as défendant on the 
record, but by the resiilt of the .liid.irment or decree whlch ]nay be entered, the 
same rule miist apply to tlie United States. ïlie question whether tho 
United States is a party to a controversy is not determined by tlie merely 
nommai party on the record, but by the question of the effect of the judgment 
or decree which can be entered." 

See, also, Naganab v. Hitchcock, 202 U. S. 473, 475, 26 Sup. Ct. 
667, 50 !.. Ed. 1113; Kansas v. U. S., 204 U. S. 331, 341, 27 Sup. Ct. 
388, 51 h. Ed. 510. 

There are many illustrations of suits against officers which are not 
suits against the government. But in ail such cases the facts are such 
that the défendant can be regardcd as an individual wrongdoer, and 
the judgment of the court wiU operate on the défendant as an indi- 
vidual. 

In the case at bar the alleged wrong donc complainants cannot be 
regarded as done by the défendants, as individuals. An assessment 
against E. Gouge & Co., made by W. H. Osborne, as an individual, 
would hâve been a nuUity. A distraint and sale of plaintiiïs' real es- 
tate by John M. Hart, as an individual, would likewise hâve been a 
futile absurdity. It is only because ihe défendants, respectively, oc- 
cupied the officiai positions of Commissioner and Collector of Internai 
Revenue, that their acts hâve at least such color of authority and légal 
force as to cloud the title of complainants. The défendants hère, 
therefore, cannot be regarded as wrongdoers in their character as 
individuals. The complaint is made against them because of acts 
done officially; and in no sensé could the judgment of the court, if 
the relief prayed for were given, operate on the défendants as indi- 
viduals. The court admittedly cannot enjoin the défendants from 
again selling the same land for the same tax. AU that the court could 
do would be to déclare that the sales already made shall be set aside and 
held for naught. Such decree directly opérâtes on the title of the 
government, but does not, as it seems to me, operate on the défendants. 

I am unable to escape the conclusion that this is in reality a suit 
against the government, and one which no statute authorizes. It fol- 
lows that the bill must be dismissed. 
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BOITANO V. DISTRICT BOARD, NORTHERN DIST. NO. 3, 
SAORAMENTO, CAL., et al. 

(District Court, N. D. Californla, First Division. April 20, 1018.) 

No. 16363. 

1. AE'sir AND Navy <®=:320 — Sélective Service Lavs^ — Classification of Reo- 

ISTEAJTTS. 

Under section 72, rule 5, of tlie presidentlal régulations for enforce- 
ment of Sélective Service Law May 18, 1!)17, c. 15, 40 Stat. 76, whleh 
requires druft boards to scTUtinize marriages by registrants made since 
the passage of the act, to détermine wliether their prlmary purpose was 
to évade military service, and uuthorizes theiri, "unless sucb is found 
not to be the case," to disregard the relationship as a ground for de- 
ferred classllication, if the circumstances disclosed by the record are 
sueh as to induce a belief that a marriage was contracted for such pur- 
pose, the registrant must show that such was not the case. 

2. Army and Navy <S=320— «Sélective Service Law — Classification of Reg- 

istrants — Rbview by Courts. 

The décision of a district draft board as to the classification of regis- 
trants, being made final by the act, is reviewable by the courts only 
where the registrant has been denied a fair heariug, or the action of 
the board was manifestly unfair. 

Certiorari by Joseph Boitano against the District Board, Northern 
District No. 3, Sacramento, Cal. Writ discharged. 

E. B. D. SpagnoH, of Jackson, Cal., for petitioner. 
John W. Preston, U. S. Atty., and Caspar A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal., for respondents. 

DOOLING, District Judge. The proceedings sought to be reviewed 
hère are proceedings taken under the Sélective Service Law. The local 
board of Amador county, upon the return of petitioner's questionnaire, 
which showed that he was a married man, with a dépendent wife and 
an unborn child, placed him in class IVa. Upon appeal by the govern- 
nient, the district board placed him in class I, and in due time he was 
directed to report for military service. He then applied to this court 
for a writ of certiorari, which was issued, and a hearing was had upon 
his pétition and the return made thereto by the two boards. The record 
shows that petitioner was married on June 27, 1917, after the pas- 
sage: of the act, and after the petitioner had registered thereunder pur- 
suant to the proclamation of the Président. 

[1] It may be briefly noted, in passing, that the act gîves to the 
Président the power to exclude and discharge from the sélective draft, 
among others, "those in a status with respect to persons dépendent up- 
on them for support which renders their exclusion or discharge ad- 
visable." Section 4. The act also provides for the création of local 
and district boards, and déclares that the décision of such district 
boards shall be final, except that the Président ma}' modify or re- 
verse the same. The Président is also authorized by the act to 
make rules and régulations governing the organization and procédure 
of the local and district boards. 

<S==>For otlier cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Pursuant to this authorization, a very elaborate course of procédure 
has been devised, and a large number of rules promulgated. Of thèse 
the ones bearing directly upon this proceeding are the following : 

Section 76, rule IX: "In class IV shall be placed: (a) Any married regls- 
trant whose wite or children are maiiily dépendent on hls labor for support." 

Section 72, rule V: "On May 18, 1917, every person subject to registration 
lad notice of hls obligation to render mllltary service to hls country. The 
purpose of the Sélective Service I-aw was not to suspend the institution of 
niarriagp amoiig registrants, but boards should scrutinlze marriages since May 
18, 1917, and especially those hastily effected since tbat time, to détermine 
whether the marriage relation was entered into with a primary view of 
evading mllltary service, ond unless sueh is foimd not to 6e the case boards 
are hereby authorized to disregard the relationship so established as a 
condition of dependency requiring deferred classification under thèse régula- 
tions." 

The questionnaire showed nothing further than that the marriage 
was contracted June 27, 1917, that he was then 23 years and his wife 
31 years of âge, and the district board, so far from finding that it was 
not contracted with a primary view of evading military service, found 
that it was what the board designated a "war marriage," and reversed 
the action of the local board, which gave to petitioner the deferred 
classification. 

The history of the case, as disclosed by the record, shows that the 
local board, which, in the small community, was more or less in 
touch with ail the registrants, had itself twice before this, and on prac- 
tically the same évidence, refused deferred classification and placed 
petitioner in class I. There was no évidence before the board at any 
time tending to show afifirmatively that the marriage was not entered 
into with a primary view of evading military duty, and rule V, above 
quoted, seems to place upon the registrant, who has entered into the 
marriage relation since May 18, 1917, the burden of making such show- 
ing as will authorize the board to find that such marriage was not en- 
tered into with that view. 

[2] The language of the rule is: 

"And unless such Is found not to be the case boards are authorized to dis- 
regard the relationship." 

This does not mean that ail marriages after May 18, 1917, shall be 
looked upon with suspicion, but, if any circumstances in the previous 
history of the case, as disclosed by the record, induce the belief in the 
minds of the board that a marriage under considération was in fact 
what this board denominates a "war marriage," the registrant must 
show afifirmatively that such was not the case. 

The décision of the district board is made final by the act itself, and 
the courts can interfère with their action, if at ail, only when the regis- 
trant has been denied a f air hearing, when he has not been given an op- 
portunity to be heard at ail, or when the action of the board is so mani- 
festly unfair and unjust as to make it apparent that the rights of the 
registrant bave been disregarded, and that he has been clearly vvronged. 
And it may be said that, even if the court would bave reached a différ- 
ent conclusion from the évidence if the case were presented to it in the 
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first instance, that fact cannot be held sufficient to warrant the court 
in holding that the hearing accorded the registrant by the district board 
was unfair. 

Nothing appears in this record that would authorize the court to dis- 
turb the action of the district board, the finality of which is proclaimed 
and determined by the law itself. It was not intended that every dis- 
satisfied registrant should find relief in the courts. Indeed, the Sélec- 
tive Service L^w would be shorn of ail its vigor and efficacy, were the 
courts to undertake to review the action of the local and district boards 
in any case where it does not clearly appear that such boards hâve 
abused the great powers conferred upon them. 

The writ of certiorari is therefore discharged, and the order re- 
straining the local and district boards f rom proceeding f urther with 
petitioner's induction into the service is set aside. 



Ex parte lAMACHIA. 
(District Court, D. New Jersey. May 3, 1918.) 

1. Akmy and jVavï ©=320 — Seij:otive Service Law — Exemption — Waiveh bt 

Alifn. 

Sélective Service Law May 18, 1917, cl 5, § 5, 40 Stat. 80, providing that 
"ail runle persons between the âges of 21 and 30, both inclusive, shall be 
subject to registration," applies not only to eltizens but aliens whether 
of enemy or frieiidly nations and whether or not they hâve declared their 
intention to become eltizens, and, wlille section 2 provides that the draft 
shall be based upon liabllity to niilitary service of ail maie eltizens or 
maie persons not alien enemles who hâve declared their Intention to be- 
come eltizens, tho right of a registered alien frlend who has not so de- 
clared his intention to claim exemption thereunder may be waived, and 
where so waived, and he has been drafted and taken into the service, a 
court is without power to dfscharge hlm. 

2. Abmy and Navy <S=>20 — Sélective Service Law — "Liability." 

The word "liabllity" in Sélective Service Law May 18, 1917, c. 15, § 2, 40» 
Stat. 77, providing that the draft "shall be based upon liability to military 
service," etc., is used in its ordinary isnse of obligation or responslbility. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Liability.] 

In the matter of the application of Savina Lamachia for writ of ha- 
beas corpus. Writ discharged. 

Henry H. Wittstein, of Trenton, N. J., for the writ. 

Joseph L,. Bodine, Asst. U. S. Atty., of Trenton, N. J., opposed. 

RELLSTAB, District Judge. It appears from the pétition filed in 
the above matter, and not denied, that Savina Lamachia, a citizen of 
Italy, and résident of Trenton, N. J., 25 years of âge, registered with 
the local board for division No. 1 in that city, in accordance with the 
provisions of the Sélective Service Law approved May 18, 1917, and 
was givea sériai No. 2055 and order No. 329 by the local board. Pie 
was first rejected as physically unfit for military service. Subse- 

cg=>For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexe»; 
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quently, on January 2, 1918, he filed a questionnaire with the local 
board in pursuance of the Sélective Service Régulations prescribed by 
the Président, November 8, 1917, under the authority vested in him by 
the Sélective Service Law. 

In answering séries VIT of the questionnaire vi^ith respect to citizen- 
ship, Lamachia stated, in response to question 1, that he w^as not a 
citizen of the United States and, in response to question 2, that he did 
not claim exemption from military service on that ground. He then 
answered the nine remaining questions, which were to be answered only 
by those who claimed exemption from military service because they 
were not citizens. 

Among other things, Lamachia alleged that he had answered ques- 
tion 2 under séries VII in the négative for the reason that he had been 
advised and informed by several persons, including an unidentified 
member of the légal advisory board, that he would hâve to serve in the 
United States Army or be deported to serve in the Italian Army. 
However, it is not claimed that any member of the local board so ad- 
vised him. 

Lamachia was placed in class 1 by the local board, and on Febru- 
ary 5, 1918, after a physical examination, was found qualified for mil- 
itary service. An application made to the local board for leave to 
file a new questionnaire was denied, and in due course of time he was 
inducted into the United States military service and stationed at Camp 
Dix, N. J. No appeal from the action of the local board was taken to 
the district board. 

The suggestion that by answering questions numbered 3 to 11, inclu- 
sive, under séries VII, registrant indicated either a lack of understand- 
ing of the meaning of question 2, or a désire not to be bound by his 
answer to that question, lacks force. An examination of thèse ques- 
tions indicates that they call for merely a statement of the history of 
the registrant and that there was no need of answering them, if the 
claim for exemption, on the ground of noncitizenship, was waived. 
The answers to thèse subséquent questions suggest that neither he nor 
his advisor understood the purpose of such questions, but they do not 
indicate that registrant did not intend to be bound by his answers to 
the preceding questions. 

[1] The contention that a nondeclarant alien is automatically ex- 
cluded from military service under the Sélective Service Act and that 
he cannot waive his exemption is not tenable. 

The Sélective Service Law (section 2) provides: 

TTiat the draft "shall be based upon liabllity to military service of ail maie 
citizens, or maie persons not alien enemies, who bave declared their inten- 
tion to become citizens, between the âges of 21 and 30 years, both inclu- 
sive. » * *" 

Section S provides: 

"That ail mnle persons between the âges of 21 and 30, both inclusive, shall 
be suli.iect to registration. * ♦ * " 

Section 4 provides for the exemption from the sélective service of 
certain officiais of the government, ministers, and students of theology. 
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and persons in the military and naval service of the United States, and 
for the partial exemption or exclusion from military service of per- 
sons falling into certain other designated classes. 

[2] It is argued that section 4 of the Sélective Service Act désig- 
nâtes those who were to be excluded or partially exempted from the 
draf t, but that it did not exclude or exempt nondeclarant aliens ; and 
that for this reason nondeclarant aliens were not subject to the provi- 
sions of the law, but were excluded because not mentioned in section 
2. Such an argument overlooks the fact that the exemptions provided 
for in section 4 apply equally to the citizen and the nondeclarant alien. 
A nondeclarant alien, whether friend or foe, under the provisions of 
section 5 of the Sélective Service Law, is required to register. United 
States ex rel, Max Pascher v. Kinkead et al. (D. C.) 248 Fed. 141 
(opinion by Judge Haight, of this court, filed March 2, 1918), affirmed 
by the Circuit Court of Appeals on April 1, 1918, 250 Fed. 692. To 
say that a nondeclarant alien friend, who waives the exemption avail- 
dble to him under the Sélective Service Law, cannot be kept in the 
military service if it subsequently appears that he is unwilling to per- 
form military duty, calls for a meaning of the word "liability" not jus- 
tified by the context or the purpose of that law. Liability is there used 
in its ordinary sensé of obligation or responsibility. Basing the draft 
on such obligation does not necessarily exclude ail not so obligated. 

The congressional purpose was not to prevent either alien enemies, 
or alien friends who had not declared their intention to become citi- 
zens, from entering the military service under that act, but to prevent 
their being coerced into such service. To thèse classes was accorded 
a privilège not accorded to other maies of the specified âges. From 
the moment such nondeclarant registers and waives his claim to ex- 
emption, he, like a déclarant, is subject to the Sélective Service Act and 
the rules and régulations of the military department. He cannot there- 
after corne into court and say, "I ought not to be held within the draft;" 
any more than a citizen inducted into the army can come there and 
say, "I am tired of the army and I ought to be discharged." He was 
as much entitled to exemption for dependency or for any other reason 
set out in section 4 as an American citizen. But once inducted into the 
army, he has no greater rights than our own citizens. Whether he 
sliould be continued in the military service is a matter of poHcy to be 
determined only by the military authorities. 

The writ is discharged. 
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CROCKEE et al. v. MALLKY, Internai Revenue CoUector. 

MALLEY, Internai Revenue CoUector, v. CROCKER et al. 

(Circuit Court of Appeals, First Circuit. May 3, 1018. Ou Pétition for 
Rehearing, June 10, 1918.) 

Nos. 1323, 1324. 

1 I.\TEEN\T. ReVENXTE ®:^7— INCOME TAX ASSOCIATION.?. 

Under Income Tax Act Cet. 3, 1913, c. 16, § II, G (a), 38 Stat. 172, de- 
claring that tlie normal tax imposed upou iudividuals sliall be levied, as- 
sesssed and paid annually upou tlie entire net income arisiug or accrulng 
fiom ail sources to every corporation, association, and Insurance company, 
no matter how ereated or organized, not including partnerships, an asso- 
ciation, though not ereated or organized under any statute but existing un- 
der the common luw of a state, is subject to taxati(ju, the Income Tax 
Act applying to individuals aud not having its basis in the exercise of 
corporate francliises, as the Corporation Excise Tax Act Aug. 5, 1909, c. 
6, 36 Stat. 11. 
2. Internai, Revenue ®=37— Income Tax — "Associations." 

Income Tax Act 1913, §§ II, A, subd. 1, and 11, G, imposes a tax on the 
net income of Individuals, while section II, B, relating to the computa- 
tion of the taxes and returns, déclares that ail persons, corporations, or 
associations acting in a fiduciary capacity shall make and render a re- 
turn of the net income of the person for whom they act, subject to the tax, 
coming into their custody or control or management. Section II, G (a), im- 
poses a tax on the income of corporations, joint-stock companies, and 
associations. A common-law trust, ereated in Massachusetts before pas- 
sage of the Income Tax Act, authorized tlie trustées to collect the income 
from the trustées, and to pay over to the boneficiarles sucli portion of the 
income receivable as the trustées might in their discrétion détermine to be 
fairly distributable net income. The beneflclaries were given no right to 
compel the trustées to pay over any sum whatever. lleld that, as the 
power of the trustées resembles that of directors of a corporation, and 
as the income cannot be deemed that oî the beneflclaries uutll received 
by them, the trustées, though not subject to taxation as partners, may be 
deemed an association, and the income received by them taxable under 
section II, G. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Association.] 

In Error to the District Court of the United States for the District 
of Massachusetts ; George H. Bingham, Judge. 

Action by Alvah Crocker and others, trustées, against John F. Mal- 
ley, Internai Revenue CoUector. There was a judgment for plaintiffs 
for part only of the relief sought, and défendant brings error, and 
plaintiffs likewise bring error. Plaintiffs' writ of error dismissed, and 
judgment reversed and remanded, with directions, on defendant's writ 
of error. 

Félix Rackemann, of Boston, Mass. (Harrison M. Davis, of Boston, 
Mass., on the brief), for trustées. 

Francis G. Goodale, Sp. Asst. U. S. Atty., of Boston, Mass. (Thomas 
J. Boynton, U. S. Atty., of Boston, Mass., on the brief), for coUector. 

Before DODGE and JOHNSON, Circuit Judges, and ALDRICH, 
District Judge. 

^=»For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
•250 F.— 52 
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DODGE, Circuit Judge. Thèse cases arise under the fédéral In- 
come Tax Act approved October 3, 1913 (38 Stat. 166, 172). 

The five persons who were then the trustées under a déclaration of 
trust dated March 29, 1912, and recorded in the Worcester county, 
Mass., Northern district, registry of deeds, brought suit, on January 
15, 1917, against the collector of internai revenue to recover back cer- 
tain amounts paid by them to him under protest, as income taxes claim- 
ed by him to be due from them under said act, for the years 1913, 
1914 and 1915. The case was heard in the District Court without a 
jury on an agreed statement of facts. The trustées recovered judg- 
ment for $9,554.07, with interest, which judgment the collector seeks 
to reverse in No. 1324, asserting that the allowance of any recovery 
was error. By their writ of error in No. 1323, the trustées assert the 
judgment to hâve been erroneous in not allowing also the further re- 
covery of $1,321.33, included in their total daim as stated in their déc- 
laration. Neither party disputes the finding below that ail the formali- 
ties required by the statute to enable the plaintiffs to bring this suit 
hâve been complied with. 

The déclaration of trust provided that "the title of this trust (fixed 
for convenience) shall be the Wachuset Realty Trust." The important 
features of the trust thereby created are set forth as follows, in the 
"opinion and findings" of the District Court: 

"ïhe trust was created under the common law. In its ineeption there were 
five trustées and eight beneflciaries, flve ot whoni were trustées. The prop- 
erty of the trust consisted of real estate and shares of stock in a Massachusetts 
corporation, the légal title to which was vested in the trustées. The real 
estate was leased to the Massachusetts corporation, and the income of the 
trust came from the dividends on the. stock and the rentals of the real estate. 
Certificates were issued by the trust to the beneiielaries in proportion to their 
respective interests in tlie property held by the trust. The certificates con- 
tained a provision signifying the assent of the beneflciaries to the terms of 
the trust agreement * * * 

"According to the trust agreement, the trust was to continue for 20 years 
from and after the death of the survivor of certain persons named, when the 
property was to be converted into money and the net proceeds distributed 
among the persons then holding and owning the bénéficiai interests therein. 
Pending final conversion and distribution of the property, full management and 
control of the same was vested in the trustées, with as full powers as though 
they were themselves sole and absolute benettcial owners thereof in fee simple. 
They were authorized to collect and receive ail rents and incomes from the 
property, and semiannually or oftener to distribute such portion thereof as 
they, in their discrétion, should détermine to be fairly distributable as Income 
to the several cestui que trusts, according to their interests. The compensation 
of the trustées was not to exceed a total of 1 per cent., reckoned upon the 
gross income received, 'unless, at any time, a majority in interest of the cestuis 
que trust consent in writing to some larger compensation for any past serv- 
ice.' Any vacancies in the office of trustée were to be flled by the remalning 
trustées by an instrument in writing, signed by them and assented to in writing 
by the holder or holders of a majority in amount of the bénéficiai interests in 
the trust; and the terms and provisions of the trust could be modlfled at 
any time by an instrument in writing, signed, sealed, and acknowledged 'by 
the then trustées, assented to in writing by a majority in interest of the cestuis 
que trust.' It was also stipulated that the cestuis que trust should 'be trust 
beneflciaries only, without partnership, associate, or any other relation what- 
ever inter sese.' " 
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The District Court has stated the question upon which the trustées' 
right of recovery dépends, as follows : 

"The principal question In the case is whether the plalntiffs are trustées 
and subjeet to the tax provisions of section II, subdivision D, of the act of 
October 3, 1913, or whetlier tliey are an assocation ^\•itllln section II, subdivi- 
sion G (a), of said act. The contention of the défendant Is that the plaintltïs 
are an association and taxable under the provisions of subdivision G, while 
that of the plaintifEs is that they are a strict trust, iiot an association or 
partnership, and are subjeet to the tax provisions of subdivision D." 

This question was resolved by the District Court in favor of the 
plaintiflfs, and the case decided upon the ground that they are a trust 
and not an association. 

Under the corporation excise tax statute of 1909 (36 Stat. 11, 112), 
every corporation, joint-stock company, or association, organized for 
profit and having a capital stock represented by shares, now or here- 
after organized under the laws of the United States, or of any state 
or territory, etc., was made subjeet, if engaged in business in any 
state, etc., to pay annually a spécial excise tax with respect to the 
carrying on or doing of business by it, of 1 per cent, upon its entire 
net income over and above $5,000 received by it from ail sources dur- 
ing the year. 

In Eliot V. Freeman, 220 U. S. 178, 31 Sup. Ct. 360, 55 L. Ed. 424, 
it was held with regard to two Massachusetts real estate trusts, more 
or less similar in character to the trusts hère under considération, that 
they were not within the provisions of the act, nor liable to the excise 
tax thereby imposed, because formed in a state where statutory joint- 
stock companies are unknown, and not theref ore deriving, either from 
the laws of the United States or of any state or territory, etc., any 
quality or benefit not existing at the common law. The intention of 
Congress was held to hâve been to embrace within the statute only such 
corporations and joint-stock associations as were organized under 
some statute, or did dérive from that source soine quality or benefit 
not existing at the common law. 

[1] This décision was in 1911. The language of the subsequently 
enacted income tax statute of 1913 imposes the normal tax therein pro- 
vided for upon the entire net income of every corporation, joint-stock 
company, or association organized in the United States, no matter 
how created or organized. 

If, therefore, the Wachuset Realty Trust is a joint-stock company 
or association, within the meaning of those terms as used in section II, 
G (a), of the statute of 1913, it makes no différence whether it is cre- 
ated or organized under any statute or not. Being organized in the 
United States, its income is liable to the tax imposed, although it dé- 
rives no benefit not existing at common law from any statutory source. 
The question remains, however, whether or not the facts before the 
District Court required the finding that it was a "joint-stock associa- 
tion" or "association," such as the above section intends. We find no 
indication in Eliot v. Freeman, or in any other Suprême Court décision, 
that a Massachusetts trust like those before the court in that case must 
necessarily be regarded as such an "association" in the statutory sensé. 
On the collector's behalf it is said that in the législation of 1913 Con- 
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gress "intentionally omitted the one requirement which exempted such 
an organization" under the législation of 1909. But we think it by no 
means clear, from anything said in the opinion, that eitlier trust before 
the court in Eliot v. Freeman must hâve been held an "association" 
in the statutory sensé, had it only been organized under some statute 
expressly permitting such organization. In the opinion it is expressly 
said, as to the trusts then under considération, that they could "hardly 
be said to be organized, within the ordinary meaning of that term" 
(220 U. S. 186, at page 187, 31 Sup. Ct. 361, 55 L. Ed. 424), and it 
was pointed out that they did not hâve perpétuai succession, but ended 
20 years after lives in being — suggestions which would hardly bave 
been made if the décision was meant to be understood as contended. 

[2] With regard to the statute of 1909 it is to be noticed that, while 
corporations, joint-stock companies, or associations, and insurance 
companies, were therein classed together as they are in the statute of 
1913, the former statute, unlike the latter, imposed upon them, not a 
tax upon their incomes as such, but a "spécial excise tax with respect 
to the carrying on or doing business by them," équivalent to 1 per cent, 
upon their net incomes in excess of $5,000. Upon partnerships, not 
capable of being included in said classification, the statute of 1909 did 
not undertake to impose any such tax, any more than upon individuals. 
The incomes of the partners from the business of an ordinary partner- 
ship Congress could not hâve taxed in 1909; the Sixteenth Amend- 
ment not having become a part of the Constitution until February 25, 
1913. 

The statute of 1913, however, imposes a tax directly upon net in- 
comes, not a spécial excise tax équivalent to the same percentage. It 
imposes such tax directly upon the incomes of individuals and part- 
nerships, as well as those of corporations, joint-stock companies, or 
associations, and insurance companies, according to provisions alike in 
principle as to ail said incomes, however différent as to matters such 
as the différent amounts of exemptions or déductions allowed différ- 
ent classes of récipients. The provisions of section II, G (a), which 
subject the incomes of corporations, joint-stock companies, or associa- 
tions, and insurance companies, to the tax, are there expressly declar- 
ed not applicable to partnerships. In section II, D, are found separate 
and distinct provisions which expressly direct that persons carrying 
on business in partnership shall be liable for income tax only in their 
îndividual capacities, and which regulate accordingly the returns of 
incomes required to be made by partnerships. 

No provisions are found in the statute of 1913 which directly impose 
a tax upon incomes arising or accruing to fiduciaries, in terms corre- 
sponding to those whereby a tax is imposed upon incomes arising or 
accruing to individuals (section II, A, 1), or to corporations, joint- 
stock companies, or associations, etc. (section II, G, a). By section 
II, D, in a paragraph mainly devoted to setting forth requirements of 
annual returns from or on behalf of the varions classes of récipients 
of taxable income, trustées, among other specified kinds of fiduciaries, 
"and ail persons, corporations or associations acting in any fiduciary 
capacity," are required to make such returns of — 



CEOCKEB V. MALLEY 821 

"the net încome of the person for wliom they act, «ubjoct to this tax, coming 
into their custody or control and management, and be subject to ail the pro- 
visions of tliis section wliicli apply to individuals." 

The provisions just referred to seem to be rather provisions for the 
assessment and collection of the taxes due from the différent classes of 
récipients of incomes elsewhere directly taxed by the statute, than 
provisions creating still another class of récipients and imposing a tax 
upon incomes arising or accruing to them. Nowhere in the statute are 
incomes arising or accruing to fiduciaries declared subject as such to 
the provisions taxing incomes arising or accruing to' individuals. 

In view of the above features of the statute, the iîrst question pre- 
sented in determining its application to thèse trustées seems to be as 
f ollows : Is the income received by them during each calendar year 
from the property under their control to be considered income arising 
or accruing to the "persons for whom they act," or as income arising 
or accruing to them, notwithstanding that it is to be disposed of by 
them as the trust déclaration requires ? If it is to be regarded as in- 
come of the former description, i. e., as arising or accruing to the re- 
spective beneficiaries, the above provisions of section II, D, require an 
annual return of it from them, and they are liable to pay the tax im- 
posed upon it by a clause in the same paragraph subjecting them to ail 
the provisions of the section applicable to individuals ; but under sub- 
séquent provisions of section II, D, they need not include in their 
returns so niuch of said income as is derived from dividends upon the 
stock forming part of the property under their control But if said in- 
come is to be considered as "arising or accruing" to them, rather than 
to the beneficiaries or certificate holders, none of the above provisions 
of section II, A, or of section II, D, seem to us applicable either to said 
income or to them. Though arising or accruing to them as trustées or 
title holders of the property from which it is derived, they do not, and 
could not, claim such income as their own, in any individual capacity ; 
and if they do not receive it as income subject to the tax, because it 
has arisen or accrued to the several beneficiaries, it must be either in- 
come arising or accruing to them coUectively as the receiving officers 
of their organization, and subject to the tax imposed by section II, 
G (a), upon incomes of the différent class there dealt with, from which 
dividends may not be deducted, or income upon which no tax is im- 
posed by any express and distinct provisions of the statute. 

In order to make income from a trust estate received by the fiduci- 
ary in any calendar year, income of the person for whom he acts, sub- 
ject to the tax, in the sensé of the above provisions of section II, D, 
it must be received by the fiduciary upon terms which make it income 
arising or accruing during that year to such person according to sec- 
tion II, A (1). If the terms of the trust are such that its receipt by the 
fiduciary immediately renders it, or so much of it as is net income, 
available as such to the beneficiary, no difficulty is found in regarding it 
as income of the person for whom the fiduciary acts, subject to the tax, 
coming into his custody or control and management, and therefore gov- 
erned by said provisions of section II, D. 

But by the terms of the trust hère in question the receipt by the trus- 
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tees during a given calendar year of income from the trust estate does 
not render any part of such income immediately so available to the 
beneficiaries as income arising or accruing to them during the year. 
Such receipt gives to no one of them any right to a share of what the 
trustées so receive as then belonging to him individually, or any right 
to direct the disposition of any such share according to his individual 
détermination. 

The plaintiffs were not required by the trust déclaration under 
which they received the income from the trust estate for the calendar 
years hère in question to distribute it, or any part of it, to the benefi- 
ciaries, as net income, at any time. The requirements as to distribution 
are only that they distribute such portion of the income received "as 
they may in their discrétion détermine to be fairly distributable net in- 
come." And they are given fui! authority from time to time to' dévote 
any funds on hand, whether received as capital or income, to repair, 
improvement, protection, or development of the property under their 
eontrol, or to the acquisition of other property, as they "may détermine 
to be wise and expédient for the protection and development of the 
trust property as a whole pending its conversion and distribution." 
Further, their détermination is expressly made final, if made by them 
in good faith, as to ail questions as between capital and income. 

No beneficiary of this trust, therefore, had the right, when the in- 
come for a given calendar year from the trust property came into the 
plaintiffs' hands, to demand any share of it, or direct the disposition of 
any of it, or even to hâve his individual share of it determined. To the 
plaintiffs, and not to their beneficiaries, belonged the right to say 
whether any of it should then go to the beneficiaries, or whether ail of 
it should become part of the trust property ultimately to be distributed. 
In such final distribution no one who was a beneficiary during the cal- 
endar year might live to share. While the value of his proportionate 
interest in the trust estate might be increased if income for the year 
went ta augment said estate, his proportionate share in income so dis- 
posed of can hardly be called income arising or accruing to him as an 
individual during the year, in the ordinary sensé. We think it may well 
be doubted whether income, received by the plaintiffs subject to such 
independent power of disposition, or any part thereof, is income with- 
in the meaning of the language in section II, D, "the net income of the 
person for whom they act, subject to this tax, coming into their cus- 
tody or eontrol and management." 

The plaintiffs' powers and functions as defined by the instrument 
under which they act resemble the powers and functions ordinarily 
exercised by the managers of an organization so constituted as to be of 
itself a récipient of taxable income independently of the individuals 
beneficially interested in the property from which it is derived, much 
more than they resemble the powers and functions of ordinary fidu- 
ciaries acting merely as such for ordinary beneficiaries. Particu- 
larly is this true as to income received from their trust estate. Until- 
and uniess, after its receipt, they hâve so exercised their discrétion as- 
to détermine it, or some part of it, to be fairly distributable net income, 
no individual for whom they act can claim any part of it as his in- 
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corne, as distinguished from the income of the organization to which 
he belongs. The same is true of a corporation's income, in which 
stockholders can claim no individual right before the managers déclare 
a dividend from it. The same would be true of a corporation, joint- 
stock Company, or association which had given to its officers powers of 
disposition over its income like the above. The same would not be 
true in the ordinary cases of fiduciaries exercising, with regard to in- 
come, only the powers necessary for distributing net income as re- 
ceived to the persons for whom they act, such as we think were contem- 
plated by the above provisions of section II, D. 

It is true, as the agreed statement before us shows, that the plain- 
tiffs "hâve disbursed such income" as they bave from time to time re- 
ceived from the real estate and stock which they hold, "less charges 
and disbursements for taxes and similar expenses, to their several ben- 
eficiaries in proportion to their respective interests." This we under- 
stand to mean that they bave distributed so much of the income re- 
ceived by them during the calendar years hère in question as they de- 
termined, in their discrétion, to be fairly distributable net income, 
according to clause 3 of the déclaration of trust. But in said dis- 
tributions the respective beneficiaries can hardly be said to bave got 
what they received because it had arisen or accrued to each of them 
during the year, or the plaintiffs to hâve been performing only the duty 
of paying over net incomes so arising or accruing. Each beneiiciary 
took what he received, not because it was his net income so arising 
or accruing, but because the plaintiffs had elected to treat what they 
distributed as "fairly distributable net income," instead of accumulat- 
ing it as they might bave done. 

The District Court, as its opinion states, held the plaintiffs to be 
"a trust," subject to the provisions of section II, D, and not "an as- 
sociation," in déférence to the décisions in Williams v. Milton, 215 
Mass. 1, 102 N. E. 355, Crocker v. Crocker, previously decided in the 
District Court (May 23, 1914), and the authorities whereupon those 
décisions were based. Crocker v. Crocker required construction by 
the court of the same trust déclaration as is now before us. The bill 
in that case, fîled by one of the beneficiaries, asked the court to en- 
join the présent plaintiffs from making a return of income taxable 
under this statute according to section II, G(a), thereof. 

We agrée with the District Court, in this case and in Crocker v. 
Crocker, that the organization formed under this trust déclaration is 
not, in view of the authorities referred to, to be regarded as an asso- 
ciation in such sensé as to make the beneficiaries partners and the plain- 
tiffs their agents for conducting the partnership business. Its income, 
therefore, for the calendar years in question, is not for the purpose of 
the statute to be treated as income of a partnership. If it were to be 
so treated, it would be income arising or accruing to the several part- 
ners, and subject to the provisions of section II, D, regarding such in- 
come. Nor could the organization be regarded as belonging to either 
of the classes mentioned in section II, G(a), because the language there 
used expressly excludes partnerships. 

But although their beneficiaries stood, neither as to the trust prop- 
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erty, nor as to the profits of its control and management, nor as to 
the income therefrom, as partners, but only as beneficiaries of a strict 
trust, and although the plaintiffs were not the agents or représentatives 
of a partnership, but trustées, in whose management and control of 
the trust property and business the beneficiaries had no direct voice, 
\ve do not think it necessarily follows that the organization composed 
of themselves and the individuals for whose benefit they act cannot 
be called an "association" for the purposes of section II, G(a). Though 
not associated as partners, we fail to see why they may not reasonably 
be said to be associated in the sensé contemplated by the statute. As 
pointed out above, the statute, for the purposes of the taxation which 
it imposes, broadly distinguishes between two classes of income only 
— that which does and that which does not arise or accrue to individ- 
uals as opposed to groups or bodies of individuals. 

The plaintiffs fail to satisfy us that the term "voluntary association," 
or "association," is entirely inapplicable for any purpose to an organ- 
ization according to whose constitution individuals, beneficially inter- 
ested in varions proportions in the same property, commit its control 
and management, for profit, to trustées f ree f rom their own immédiate 
control or interférence. However important it may be to distinguish 
between a trust under which there is no partnership relation among 
the beneficiaries, and an association under which such relation exists, 
for the purposes of Systems of taxation such as that of Massachusetts 
(Williams v. Milton, 215 Mass. 1, 102 N. E. 355), or for the purposes of 
statutes such as that construed in Smith v. Anderson, 50 L. J. Ch. 39, 
it does not seem to us that the distinction so made necessarily excludes 
an organization like this from the gênerai class of organizations to 
which the terms "voluntary association" or "association" may properly 
be applied. The holders of the assignable certificates representing the 
différent bénéficiai interests in this "trust" may certainly be described, 
without using language in any extraordinary or unusual sensé, as as- 
sociated together for their common benefit or profit. Their individual 
interests in the trust property are combined for the purposes of a 
joint business venture managed for the common benefit of ail. The 
trust déclaration in effect associâtes them for the purposes of allowing 
extra compensation to the trustées, of filling vacancies in the office of 
trustée, or of modifying the terms of the déclaration itself, when it 
requires for those purposes written assent from a "majority in amount" 
or a "majority in interest." 

Believing, in view of the entire schéma for taxation of incomes as 
established by this statute, that the législative intent as to incomes such 
as thèse plaintiffs hâve received was to treat them as arising or accru- 
ing to the trustées coUectively, rather than to the individual benefi- 
ciaries for whose ultimate benefit they were received, we are obliged 
to hold that the taxes for the years hère in question were lawfully as- 
sessed and collected, and that the District Court erred in its décision 
to the contrary. This conclusion renders it unnecessary to consider 
the questions which would hâve had to be decided upon the plaintiffs' 
writ of error No. 1323, had we agreed with the District Court. 

In No. 1323, the writ of error is dismissed, and the défendant in 
error recovers his costs of appeal. 
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Tn No. 1324, the judgment of the District Court is reversed, and the 
case is remanded to that court, with directions to enter judgment for 
the défendant, and the plaintiff in error recovers his costs of appeal. 

On Pétition for Rehearing. 

PER CURIAM. The petitioners assert that our opinion herein, 
dated May 3, 1918, adopts a "theory of construction" of the Income 
Tax Act of 1913 "which * * * means that millions of dollars 
hâve been assessed as income taxes and collected unlawfully," while 
"immense amounts of income would hâve entirely escaped taxation" 
under it. 

The theory said to hâve heen adopted is ; 

"That only two clnsses of income are taxable, viz.: (a) Indiviâual in- 
comt's to wbloh ascertalued indiviauals are absolutety and miconditioually 
entitled ; and (b) tbe incoines of some fornas of organization or associations, 
corporate or net." 

Various supposed kinds of trusts are suggested, the incomes where- 
of, according to the petitioners, would be excluded under the act from 
taxability, by the above theory. We might, in many of thèse instances, 
agrée with the petitioners that in the supposed case no "association" 
theory could be adopted ; but this would dépend upon ail the f acts as 
shown in each case. 

We pointed ont in our opinion what seemed to us the broad distinc- 
tion made in the act ; i. e., between incomes arising or accruing to 
individuals, and incomes arising or accruing to groups or bodies of 
individuals. We hâve also said, with regard to the income showr 
to hâve been received by the petitioners under the circumstances of 
this case, that, not being claimed to hâve arisen or accrued to them as 
individuals, unless it was either taxable under section II G, a, of the 
act, or was taxable as income arising or accruing to the individual 
beneficiaries of their trust, it would be "income upon which no tax 
was imposed by any express and distinct provisions of the statute." 
We are unable to believe that this necessarily means an adoption of 
the theory asserted in the pétition. 

It may be assumed to be contrary to the gênerai intent of the act 
that any income not expressly exempted hy it should escape taxation. 
Nothing in our opinion necessarily requires the conclusion that no 
given income could, under any circumstances, be held taxable under 
the act, unless brought directly within some express and distinct pro- 
vision thercin f ound. Further than to hold the income hère in question 
not to hâve arisen or accrued to the beneficiaries of the petitioners' 
trust as individuals, we hâve not undertaken to détermine or limit the 
meaning capable of being given to the term "individuals." 

The greater part of what is urged in the pétition relates to various 
Treasury régulations and rulings by the Treasury Department, made 
and enforced under the authority of the act, and therefore claimed 
to manifest its intent. To none of thèse was any référence made in 
the petitioners' brief submitted at the, argument. We find nothing 
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in them necessarily at variance with what has been determined by 
OUI" décision. 

No judge concurring in the judgment entered desiring a rehearing^ 
the pétition must he denied. 



LASBE GRAIN Ca y. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. March 9, 1918.) 

No. 4732. 

1. Criminal Law ®=3448(.3) — Evidence — Intekstate Commerce — Corporation 

— iNTEivT or Agents. 

In a prosecutlon under Act to Regulate Commerce Feb. 4, 18S7, c. 104, § 
10, par. 3, 24 Stat. 382, as amended by Act Marcli 2, 1889, c. 382, § 2, 25 
Stat. 857, and Act June 18, 1910, c. 300, § 10(1), 36 Stat. 54i9 (Comp. St 
1916, § 8574), agalnst a corporation for fraudulent clalm for injury to 
sliipujent, a corporate oflicer who slgned letters making claims for In- 
juries to a shlpment Is entltled to testlfy as to hls intent, it appearlng that 
the claims were prepared by lils bookkeeper, for tlie corporation could 
act only through its oflicers or agents, and the Intent of the officer is tliat 
of the corporation. 

2. Caeriers (3=338 — Criminal Law <E=>448(3)— Fraudulent Claim — Evidence 

— Intent. 

Where it was asserted that a clalm agalnst a railroad company was 
fraudulent and that the pressing of the claim was a violation of the 
Act to Rf-gulate Commerce, § 10, par. 3, as amended, the acts and sayings 
of one prosecuting or pressing the daim are generally admissible on the 
question of Intent, and he may also testlfy as to hls intention. 

3. Carriers ®=538 — Interstate Commerce— Fraudulent Claim — "Filing." 

An indispensable élément of the charge in the indictnient was that 
the défendant filed with the St. Louis, Iron Mountain & Southern Rail- 
way Company a fraudulent claim for an excessive amount of damages. 
The "filing" of a paper or claim with a corporation la not complète until 
the document la delivered to and received by an ofhcer or agent thereof 
who had authority to receive, file, or act upon it. There was no sub- 
stantial évidence of any such filing of the clalm, or of any of the 
docaiments making it, with any such oflicer or agent of the railroad com- 
pany. and for that renson the court should hâve instrueted the jury to- 
return a verdict for the défendant. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, File.] 

4. Carriers <g=38 — Interstate Commerce — Fraudulent CLaim. 

In a prosecutlon under an indlctment charglng a violation of the Act to 
Regulate Commerce, § 10, ]:)ar. 3, as amended, by flling an excessive clalm 
with a railroad company, évidence held insuflicieut to take the question 
of the filing of the claim to the jury. 

In Error to the District Court of the United States for the East- 
ern District of Missouri; David P. Dyer, Judge. 

The Laser Grain Company, a corporation, was convicted of violating 
the Act to Regulate Comnterce, as amended by Act March 2, 1889, and 
by Act June 18, 1910, relating to claims by shippers, and défendant 
brings error. Reversed and remanded for new trial. 

'01 other cases see same tople & KBT-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Walter H. Saunders, of St. Louis, Mo. (John S. Leahy and Irvin 
V. Barth, bolh of St. Louis, Mo., on the brief), for plaintift' in er- 
ror. 

H. B. Duncan, Sp. Asst. U. S. Atty., of Washington, D. C. (Arthur 
L. Oliver, U. S. Atty., and Vance J. Higgs, Asst. U. S. Atty., both of 
St. Louis, Mo., on the brief), for the United States. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

SANBORN, Circuit Judge. The Laser Grain Company, a cor- 
poration, was indicted in four counts and convicted of a violation of 
that part of the third paragraph of section 10 of the Act to Regu- 
late Commerce, as amended by the Act of March 2, 1889, 25 Stat. 
858, and the Act of June 18, 1910, 36 Stat. 549, which provides that: 

"Any person, corporation, or company, or any agent or ofilcer thereof, who 
Bhall deliver property for trnnsportatlon to any common carrier subject to 
the provisions of thls act, or for whom, as consigner or consignée, any such 
carrier sliaU transport property, * » ♦ wlio sliall knowingly and willfully, 
dlrectly or Indirectly, himself or by employé, agent, oflicer, or ottierwise, by 
false statement or représentation as to cost, value, nature, or extent of In- 
jury, or by the use of any false bill, blU of ladlng, receipt, voucher, roU, ac- 
count, clalm, certificate, affidavit, or déposition, linowing the same to be 
false, fjetltious, or fi-audulent, or to contain any false, flctitious, or frauda- 
ient statement or entry, obtaln or attempt to obtaln any allowance, refund, 
or payment for damage * * • wliereby the compensation of sueh carrier 
for sueh transportation, either before or after payment, shall in fact be 
made less than the regnlar rates then establlshed and in force on the Une 
of transportation, shall be deemed gullty of fraud, which is hereby declared 
to be a misdemeanor, and shall, upon conviction" be subject to fine or im- 
prisonment, or both. 

The first count of the indictment charged that after the défendant 
had caused a carload of peaches to be transported by several car- 
riers, one of which was the St. Louis, Iron Mountain & Southern 
Railway Company, from Coal Hill, Ark., to Harrisburg, Pa., under 
the regular established through freight rates and the uniform bill of 
lading, and after the regular freight charges had been collected, it 
filed at St. Louis, Mo., with the St. Louis, Iron Mountain & South- 
ern Railway Company a claim for $195.19 for damages to the peaches, 
and by the use of a false invoice represented that it had lost $195.19, 
and that the invoice price of the peaches at the place of shipment was 
$400, when it had not suffered loss in excess of $108.34 and the invoice 
price of the peaches did not exceed $320, and that in this way the de- 
fendant attempted to obtain from common carriers that transported 
the peaches $195.19 for its damages and thereby to render the com- 
pensation of the carriers for the transportation less than the regular 
established charges therefor. The other three counts of the indict- 
ment charged like attempts to obtain excessive damages by filing sim- 
ilar claims at St. Louis with the St. Louis, Iron Mountain & Southern 
Railway Company. 

The Laser Grain Company has assigned 31 alleged errors in the pro- 
ceedings which resulted in the judgment against it. It will be neces- 
sary to consider but two questions, however : Eirst, was the company 
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deprived by the rulings of the court o£ its right to întroduce compétent 
and material évidence regarding its willful intent knowingly to attempt 
by false représentations or invoices to obtain the allowance or pay- 
ment of excessive damages ; second, was there at the close of the trial 
any substantial évidence that the company ever filed at St. Louis with 
the St. Louis, Iron Mountain & Southern Railway Company, as 
charged in each count of the indictment, any claim for damages ? 

The trial proceeded in this way: The Laser Company admitted 
that there were legally established through routes and rates over the 
railroads of the numerous common carriers between the points between 
which the United States alleged that the peaches described in the in- 
dictment had been transported, that the peaches had been transported 
under uniform bills of lading by thèse common carriers, one of which 
was the St. Louis, Iron Mountain & Southern Railway Company, and 
that the lawful tarifif rates had been paid for the transportation. The 
pertinent provision of the uniform bill of lading is: 

"The amount of any loss or damage for -which any carrier is liable shall t»e 
compnted on the basls of the value of the property (Ixting the bona fide Invoice 
priée, if any, to tlie consignée, including the freight charge if prepaid) at the 
place and time of shlpment under this bill of lading." 

The United States introduced évidence tending to show that T. S. 
Walton, the freight claim agent of the Missouri Pacific Railway Com- 
pany, received at St. Louis by mail from the Laser Grain Company at 
Clarksville, Ark., where its office and place of business was, the four 
claims referred to in the indictment, each of which consisted of a letter 
of the Laser Company to Mr. Walton as such freight agent, a bill 
against the St. Louis, Iron Mountain & Southern Railway Company 
for the loss and damage claimed, an invoice and an affidavit of the load- 
ing condition of the peaches, that the clerks in the freight claim de- 
partment of the Missouri Pacific Railway Company sent ail thèse 
claims and papers to Louis Weiler, the freight claim agent of the 
American Refrigerator Transit Company, that he produced them at 
the trial, and that the amounts of the purchase priées of the peaches 
stated in the respective invoices forming a part of the claims exceede.d 
the amounts of the actual purchase prices thereof. The United States 
called as a witness Thomas S. Laser, who testified, among other 
things, that he was the secretary and treasurer of the Laser Company 
in 1911 and 1912, when the claims in controversy were made; that his 
bookkeeper, Mr. Ludwig, prepared ail the papers cojistituting the 
claims ; that he signed one or two of the letters addressed to Mr. Wal- 
ton as freight claim agent of the Missouri Pacific Railway Company, 
and his bookkeeper signed his name to the others ; that he did not ex- 
amine or know the contents of the invoices, or of the other papers 
that accompanied the letters; that the original invoices in the pos- 
session of the Laser Company and the draf ts accompanying them show 
that the purchase prices of the peaches were less than those stated in 
the invoices sent to Mr. Walton among the papers constituting the 
claims. On his cross-examination, Mr. Laser's attention was called 
to the fact that it appeared from the original invoices that one of the 
shipments of peaches was invoiced to the purchaser at $320, while 
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the invoice accompanying the claim was for $400, and he was asked 
to explain the discrepancy. Counsel for the United States objected, 
the objection was overruled, and this colloqny occurred. 

"A. Tliat paper was not iutended for an. invoice — 

"Tlie OcHirt: It rloes not make any différence wliat the paper was Intended 
for. We waiit to know wliat it was put in for. 

"A. It is not an Invoice. 

"Q. What is it? 

"A. It is simply a statement of our loss on tJie car, to arrive at a basis of 
our loss 011 the car. We did not intend it for an original invoice, and I so 
explained to Mr. Weiler. 

'•Q. I want to flnd ont how it comes when you sell peaches for 80 cents a 
busliel ; you draw on the party for 80 cents a bushel, and when your claim is 
not paid by the consignée you corne back and make up a claim against the 
railroad company for $1 when you hâve charged SO cents for the peaches ; 
that is what I am trying to find out. 

"A. When the car arrived at destination, it was turned back on our hands. 
The car was refused. They arrived in damaged condition and were thrown 
back on us to handle to best advautage, or to get out of it any way we covild. 
We were then forced to turn the cars over to the other fruit dealers where 
the cars were handled, to be handed there, and we were forced to pay them a 
commission ranging — they usually charge 10 per cent., and that was on freight 
and ail. Fov instance, at Harrisburg, Pa., on one of thèse cars the freight 
alone is .f4(K), approximately. Then when that car was sold there we would 
be forced to jjay a commission of $40 on .$400 of freight, in addition to our in- 
voice priée. 

"Q. Then why do you not make a claim agaijist the railroad company for 
that différence? Why do you say the invoice nrice of your goods is so mucU 
when it is not? 

"A. That is what our bookkeeper intended and what I so explained to Mr. 
Weiler when I came hère. Before we sued the railroad company, I told hini 
and explained the discrepancy in the bill, and told hiui that that is how that 
was taken care of, and that if we were not entitled to that I was perfectiy 
willing to settle on the invoice priée; that I had the original invoice price, 
settle on that, and I would lose ail the extra expense for handling, myself. 

"The Court: That will do, and the conversation with Mr. Weiler will be 
striclfen out as having nothing to do with this inquiry. The question is what 
was this done for? 

"A. That is what it was done for. 

"The Court: That will be stricken out. 

"Mr. Saunders: We except to the action of the court." 

Thereupon the witness testified that after the claims were sent from 
Clarkesville he went to St. IvOuis and called on Mr. WaUon; that Mr. 
WaUon referred him to Mr. Weiler; that he then went to Mr. Weil- 
er in référence to thèse claims. Thereupon this coUoquy foUowed : 

"Q. W^ill you State what liappened then? 

"The Court (to Mr. Saunders): How many times do you want that ruled 
upon? It has been ohiected to and I ruled that any conversation with Mr. 
Weiler was incompétent 

"Mr. Saunders: I désire to make an offor of that proot. 

"The Court: You hâve offered it and I Jiave ruled upon the question. Do 
not ask him what he said to Weiler or what Weiler said to him. That is not 
compétent, and you cannot iutroduce lu this court what is sometnnes permitted 
in other courts. 

"Mr. Saunders: 1 do not désire to introduce auything but compétent évi- 
dence. 

"The Court: That is not compétent. 

"Mr. Saunders: I désire to make my record. 
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"The Court: Tou offer to prove what Mr. Weiler said to Mm. That was ob- 
jected to and the court sustalned the olLiectloii. 

"Mr. Saunders: I hâve to show what Weiler sald — 

"The Court: Tou need not. Evory presiiraption is in your favor as to 
what Weiler sald. You do not hâve to state that. That is not necessary." 

Counsel for the Laser Grain Company then asked the witness wheth- 
er or not he filed the claim in good f aith. The court sustained an ob- 
jection that this was not proper cross-examination, and said, "It does 
not make any différence about his good faith." The witness was then 
asked, "Did you file this claim for the purpose of securing from the 
railroad company more than the actual loss that the Laser Company 
actually sustained?" but the court refused to permit him to answer, 
and exceptions were taken to ail thèse rulings. 

[1, 2] The knowledge of the falsity of the claim or invoice and the 
willful intent of the défendant to commit the offense denounced by this 
act of Congress are indispensable éléments of the fraud which it dé- 
clares to be a misdemeanor. It is not any company that by f aise state- 
ment as to the nature or extent of in jury or damage, or by the use of 
a false bill or invoice attempts to obtain an excessive allowance or pay- 
ment of damages, that is declared to be guilty of this fraud. It is any 
company that knowingly and willfully by false statement or represen- 
ttion, or by the use of a false bill or voucher, knowing the same to be 
false, attetnpts to obtain an excessive allowance or payment of damages 
that is declared to be guilty of the misdemeanor. A corporation can 
know, intend to defraud, and willfully misrepresent only by and 
through the officer, agent, or employé in whom it vests the authority 
to know, to intend, to will, and to act for it. In the case at bar that of- 
ficer, employé, or agent was Mr. Laser, its secretary and treasurer. 
He was the officer who signed two of the letters, whose name was sign- 
ed to the two others by his stenographer, and it was by his direction 
that ail of them were sent to Mr. Walton, the f reight claim agent of the 
Missouri Pacific Railway Company. After he had sent them, he visit- 
ed Mr. Walton regarding thèse claims and Walton referred him to Mr. 
Weiler, the freight claim agent of the Refrigerator Transit Company, 
to whom the Missouri Pacific freight claim department had sent the 
claims. Mr. Laser testified that he had a conversation with Mr. Weiler 
in which he explained to him the claims, the basis upon which thèse 
claims had been made, and that after this conversation he asked for a re- 
tum of the papers. According to the testimony this was ail done before 
the claims were filed with the St. Louis, Iron Mountain & Southern 
Railway Company, for, as will be shown later, there is no évidence in 
this record that they were ever filed. It is true that the writings by 
means of which the claims were made were prepared for Laser's sig- 
nature and sending by Ludwig, his stenographer and bookkeeper ; but 
there is no évidence that this stenographer had any authority to exer- 
cise the intent or will of the corporation knowingly and willfully to 
commit a fraud or a misdemeanor, and if he either intentionally or by 
mistake undertook to do so it would be a harsh and unjust rule that 
would deny to the responsible officer or agent who, on behalf of the 
company, caused the claims to be sent, and who negotiated regarding 
them with the parties who received the claims, the right to testify to 
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his intent, purpose, and the acts and conversations with the parties who 
received the claims in relation thereto. It cannot be possible that a 
stenographer by preparing a false claim or voucher for the signature 
of a superior officer or agent of a corporation who signs and présents 
the claim or voucher in the belief that it is true can estop the corpora- 
tion from proving that the présentation was not made know^ingly, in- 
tentionally or willfully. 

The acts and sayings o£ one w^hile prosecuting or pressing a claim 
alleged to be fraudulent are generally admissible upon the issue of his 
intention, his knowledge, or his fraudulent purpose, and the rule is 
universal that he may testify directly to his intent. The court below 
should hâve permitted Mr. Laser to testify to the intent and purpose 
with which he presented the claim and to the acts he did and the con- 
versations he had with the parties to whom they were presented in or- 
der that this testimony might be considered by the jury in determining 
the nature of his intent and the extent of his knowledge. 

[3, 4] At the close of the évidence the défendant requested the court 
to instruct the jury to return a verdict for the défendant. The gist of 
the charge in each count of the indictment was that the company on a 
certain day "did file with the said St. Louis, Iron Mountain & South- 
ern Railway Company a claim" for an excessive amount of damages, 
and by the use of a false invoice, or voucher, did represent the pur- 
chase price of the peaches to be more than they were, and in that way 
it did attempt to' obtain payment of excessive damages. Proof beyond 
a reasonable doubt of the filing of thèse claims at St. Louis with the 
St. Louis, Iron Mountain & Southern Railway Company thus became 
indispensable to a lawful conviction under this indictment. In United 
States v. Lombardo, 241 U. S. 73, 76, 17, 36 Sup. Ct. 508, 509 (60 L. 
Ed. 897) the Suprême Court approved and affirmed thèse words of the 
court below : 

"Filing, it inust be obsen'ed, is uot complète until the document Is delivered 
Mud received. * * * A paper is Jilod v'iien it is delivered to tlie proper 
ofiicial and by him received and filed. Bouvier Law Dictionary ; White [Hoyt] 
V. Stark, 134 Cal. 178 [66 Pac. 22?>, SC An). St. Rep. 2-16] ; Westcott v. Ecoles, 3 
Utah, 2.58 [2 Pac. .525]: In re Van Varcke [Von Borcke (D, C.)], &1 Fed. 352; 
Mutual Life Ins. Go. v. Phinney, 76 Fed. 618 [22 C. 0, A. 425]. Anything short 
of delivery would leave the filing a disputable tact, and that vvould not be 
consistent with the spirit of the act." 

It was therefore necessary for the United States to prove that the 
claims were delivered by mail or otherwise to and received by some 
officer or employé of the St. Louis, Iron Mountain & Southern Railway 
Company who was authorized to receive and file them. The évidence 
of what was donc with them bas been recited. They were mailed to 
and received by T. S. Walton, freight claim. agent of the Missouri Pa- 
cific Railway Company; the clerks in the freight claim department of 
the Missouri Pacific Railway Company sent them to Louis Weiler, 
the freight claim agent of the American Ref rigerator Transit Compa- 
ny ; and there they remained until they were brought into court by Mr. 
Weiler on the call of the United States. There is nothing in the évi- 
dence introduced in this case to prove that Mr. Walton or the clerks 
in his department, or Mr. Weiler, were officers or agents of the St. 
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Louis, Iron Mountain & Southern Railway Company, or authorized 
to receive, file, or act for it upon daims against it. No évidence has 
been discovered in the record that thèse claims were ever delivered to, 
or filed with, any officer or agent of the St. Louis, Iron Mountain & 
Southern Raihvay Company who was authorized to receive, file, con- 
sider, or act upon them, and, because there was no substantial évidence 
of the filing of any of thèse claims at St. Louis with the St. Louis, 
Iron Moimtain & Southern Railway Company, the motion for a direct- 
ed verdict for the défendant should hâve been granted. 

As it is improbable that the other alleged errors, if any exist, which 
hâve been assigned, will be committed again, it would be a waste of time 
to treat of them. The judgment below must be reversed, and the case 
remanded to the court below for a new trial ; and it is so ordered. 



NORTHWEST AUTO CO. v. HAKMON. 

(Circuit Court of Appeals, Nlntli Circuit. May 6, 1918.) 

No. 3057. 

1. Corporations <g=334(8) — Estoppel to Denï Cobporate Capacity. 

Wliere parties conti-acted and dealt witli each otlier as corporations, 
aittiougli tlie name of plaintifC's assignor liad not been clianged, as as- 
sumed, eacli is estopped to deny the eorporate capacity of the other, and 
defeiidant's contention that the coutract was not as.slgnable, because it 
relied on the skill of one who signed as président of plaintlff's assignor, 
cannot be sustained. 

2. Sales <S=396 — Contbacts — Constkuction. 

A provision in a contraet for tlie sale of motorcars to a dealer for re- 
sale, whereby the seller reserved tlie riglit to reapportlon tlie territory 
if in its opinion the dealer was not properly promoting sales, was 
designed only to secure to tlie seller proper effort on tlie part of the 
dealer, and did not warrant cancellation for other reasons. 

3. Sales ■©==417 — Contracts — Canckllation — Evidence. 

In an action for damages for breach of a contraet to furnish a dealer 
with motorcars for resale, évidence held insufhcicnt to warrant the seller 
in canceling tlie contraet on account of any lack of effort or inability, 
etc., on the part of plaintiff, to whom the contraet was assigned. 

4. Sales <S=>418(12) — Damages — Measure — I'iîofits. 

Where défendant broke a contraet to furnish motorcars to a dealer 
for resale, though the dealer had made contracts for the sale of more 
thau half of the cars it was to receive, and could readlly hâve disposed of 
the remainder, the profits on resale were so reasonably certain as to bo 
recoverable as damages. 
P Sales <©=>417 — Coxtuaots — Actions for Bkeacii — Evidence. 

In an action for breach of contraet to fui-nish motorcars to a dealer 
for resale, which provlded that it should be sub.ject to the prior orders of 
other dealers, évidence held insufïlclent to show that défendant was' 
justlfied in failing to furnish cars as agreed because of the prior orders 
of other dealers, 
fi. Sales <S=>192 — l'BKi'-ORMANCE — Payment — Acceptancb. 

Where a contraet to furnish motorcars to a dealer for resale wa.<3 con- 
ditioned npon the dealer's payment of a speclfied note, the seller's accept- 
ance of payment in installments was binding, and precluded it from deny- 
iiig responsibillty on the ground that the note was not paid as re<iuired. 

^issFor other cases see same topic & KEY-NtJMBËR in ail Key-Numbered Digests & Indexée 
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7. Saltîs (S::=>417 — CoNTRACTS — Breacii — Evidence. 

Tn an action for damages for brearti of contract to fumish a dealei' 
with motorears for resale, évidence held to warrant a flnding that tlie 
sellei' was not warranted in canccliup tlie contract, wliieh had been as- 
signed to plaintiff, on the ground of plainiiff's inability to carry it out. 

In Error to the District Court of the United States for the Northern 
Division of the Western District of Washington; Jeremiah Neterer, 
Judge. 

Action by the Northwest Auto Company, a corporation, agamst G. 
H. Harmon. There was a judgment for défendant, and plaintifï brings 
error. Afifirmed. 

The foundation of this action is a contract in writing, entered into October 
17, 1914, between the plaintiff in error, an Oregon corporation and tlie dis- 
tributor in tlie Northwest for the manufaeturers of the Reo automobiles, and 
the Harmon Motorcar Company, of Seattle, Wash., for the sale of those auto- 
mobiles witlilu certain counties of the state of Washington. In the contract 
the plaintiff in error is designated as the seller and the Harmon Company 
as the dealer, and by Its flrst paragraph the seller agreed to sell and the 
dealer to buy, durlng the period extending from the date of the contract to 
July 31, 1915, 100 Reo automobiles t. o. b. I^ansing, Mlch., sight draft against 
bill of lading, with excliange, uidess otherwise agreed, the automobiles to be 
as described in the manufaeturers' catalogue (with certain exceptions unim- 
portant hère) for distribution within certain specified territory of the state 
of Washington, embracing certain named counties, including that part of King 
county lying north of Auburn, and as a part of the considération for the 
granting of that right the dealer (in paragraph 2 of the contract) agreed to 
push tlie sales of that machine to the best of its ability within tlie territory 
named, and also not to raake any sale in any territory other than that speci- 
lied, and to refer ail inquiries, upon tlieir receipt, for said machines from 
outside of that territory, to the seller — the latter stipulation belng expressly 
declared to be vital, and for tlie violation of which the dealer agreed to pay 
to the seller, for each and every violation of it, the sum of $250 as liquidated 
damages, with the further agreement that "the seller may also cancel this 
contract for any such ^'iolation." 

Paragraph 3 of the agreement is as follows: "The seller reserves the right 
to reapportion this territory at any time durlng the life of this contract, if in 
the opinion of the seller the dealer is not proiierly promotiiig the sale of Reo 
cars in ail or any part of the above-described territory, but shall glve at least 
10 days' notice of such reapportionment." By paragraph 4 it was declared 
that each automobile should be sold by the seller to the dealer at the price of 
$1,000 f. o. b. Portland until Deceiiiber 1, 1914, when a discount of 22% per 
cent, would be allowed the dealer on ail cars sold, the dealer to report at the 
end of each week to the seller ail names and addi-esses of parties purchasing 
cars from the dealer durlng that week, together with the factory number of 
the car or cars sold. By paragraph 5 it was agreed that ail repalr parts for 
the automobiles would be invoiced by the seller to the dealer at the manufae- 
turers' current list priée, less a discount of 20 per cent, and that ail bills for 
repair parts should be due and payable on or before the lOth of the month 
foUowing shipment; no exclusive territory being glven on such parts. By 
paragraiih 7 the dealer agreed to deposit with the seller $750 as a guaranty 
for the satisfactory performance of the contract, such deposit to be returned 
upon the termination of the contract, less any amount that might then be 
owing to the seller for repair parts, aocessories, or to cover commission on 
cars sold outside of the described territory. By paragraph 8 the dealer agreed 
to accept delivery of the machines according to a specified schedule, and to 
furnish detailed spécifications at least 30 days prior to the date of delivery ; 
and, continues paragraph 8 : "In the event the dealer faits to furnish the sell- 

«SssFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indoxes 
250 F.— 53 



834 250 FEDERAL EEPOETEU 

er detailed spécifications at least 30 days prior to the Ist of the month dur- 
ing wliîch sliipment Is to be inade, the seller may dednct such cars from the 
total allotment and dispose of thetn as he sees fit, or eancel tliis agreemeiit at 
his élection." 

Paragraph 10 îs as follows: "This agreement is contingent upon delays 
due to strikes, floods, accidents, or any otlier causes beyond the control ot" the 
manufacturer or seller, whether oecurring In the plant of the manufacturer 
or in that of any concern from which the manufacturer or seller purchases 
parts or equipment, and tli'e sliipment of the said Reo automobiles covered 
by thia contract is to be made as above specifled, subject to the prior orders 
of othèî* dealers, and as the btisiness of the manufacturer will permit." 

By paragraph s 11 and 12 it was declared that the contract should become 
effective from the date of its exécution, and that the place of its performance 
should be the city of Seattle, state of Washington — the signatures thereto be- 
ing as follows : "The Northwest Auto Company [the seller] by F. W. Vogler, 
Fres> Harmon Motor Car Company [the dealer] by F. E. Harmon, Près." 

Annexed to the contract, and slmilarly signed, is a further provision as 
follows: "It is agreed and understood that the attaehed contract will only 
be made good and expire on July 31, 1915, provlded a certain note amountlng 
to twenty-three hundred and hinet.y-four and '>3/joo ($2,394.03) dollars, falling 
due in thirty (.30) days from date, is pald promptly on the due date, and it is 
further agreed and understood tliat this clause is made part and parcel of the 
attaehed contract, the same as if it had been written or printed therein." 

The complaint In the case alleged, among other things, that the Northwest 
Auto Company was duriug ail the times therein mentioned engaged in the 
,sale of automobiles in the state of Washington, and entered into the contract 
on the date therein mentioned with the Harmon Motorcar Company, and 
that in reliance thereon the latter company established certain distributing 
rtoints in the territory awarded to it by the contract, equipped a salesroom, 
shop, and garage In the city of Seattle, advertised the said Reo «ars for sale, 
employed salesmen, and In ail respects properly prepared to carry out its part 
of the contract, notwithstanding vs'hich the Auto Company, défendant to the 
action, on February 22, 1915, after delivering to the Harmon Motorcar Com- 
pany but nine of the automobiles, without cause and without f ault on the 
part of the Motorcar Company, canceled the contract and refused to deliver 
any more cars thereunder; that on the Ist day of February, 1915, the said 
Harmon Motorcar Company assigned and transferred to the présent défendant 
in error, plalntiff in the court below, àll its right, title, and Interest under the 
contract, and ail claims it had against the Auto Company, of whatever nature, 
including its cause of action for the said breach of the contract, and alleged 
that if the défendant Auto Company had complied with the terms of the said 
contract, and had furnished the cars which by its terms it had agreed to sell 
and deliver to the Harmon Motorcar Company, that company could and would 
hâve sold ail of the said cars, at a profit to itself of $13,727.10, in which 
amount the complaint alleged the plalntiff was damaged by the action of the 
défendant company, and for which amount Judgment was prayed, together 
with costs of suit. 

The answer of the défendant admitted its corporate capacity, the exécution 
of the contract, and its delivery to the Harmon Motorcar Company, jrior to 
February 22, 1915, of eight of the automobiles it had contracted to sell to it, 
and as a first affirmative défense alleged that at the time of the exécution 
of the contract F. E. Harmon (who was the husband of the plalntiff in the 
case) represented that the Harmon Motorcar Company was a corporation and 
that he was its président, but that subsequently the défendant ascertained 
that such company was merely the trade-name under which he did business ; 
that by paragraph 3 of tlie contract the Auto Company reserved the right to 
reapportion the territory described in the contract at any time during its life 
if in its opinion the Motorcar Company was not properly promoting the sale 
of the cars in ail or any part of the territory described in the contract, but 
should give at least ten days' notice of such reapportionment; that after 
F. E. Harmon, trading as the Harmon Motorcar Company, had entered upon 
the performance of the contract, and in the month of .Tanuary, 1915, the de- 
fendant Auto Company ascertained tliat Harmon was drinking to excess and 
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neijlecting the business of selling tlie cars, and hnd been arrested and was 
(oUged in jail, cliai'f-'od with disorderly conduct, and in those cireumstauces 
felegraplied tlie preside]it of the Auto Company at Portlaud, Or., to corne to 
Seattle, vvliich request was complied witli, and wliere the président of the 
Auto Company found F. E. Haruion in jail, and liis wife, the plaintiff in the 
cause, in charge of tlie business of the Hariuon Motorcar Company ; that the 
président of the Auto Company thereupon informed the plaintiff that tlie 
contract would be terminated "as by its terms provided," wliereupon the 
plaintiff asserted tlsat she could herself carry out the terms of the contract, 
but that upon inqulry it was ascertained that the said Y. B. Harmou and the 
Harmon Motorcar Company were each wholly without crédit and without any 
means of carrying out the contract, and "that said F. F. Harmou had wholly 
failed to purchase cars as provided by pai'agraph 8 of said contract," and 
was in default in the matter of tlie payment of the note mentioned in the 
clause of the contract that bas been quoted, and that the défendant Auto 
Company canceled the contract of sale after It had ascertained that neither 
the plaintiff: nor the Harmon Motorcar Company had sufScient funds or crédit 
to fulflU the contract, and after the plaintiff had, on or about February 20,- 
1915, flnally informed it that she was uniible to borrow any money or secure 
the means with which to do so — tlie answer expressly alleging: "In thls 
connection the défendant states to the court that, had the plaintiff been able 
to secure the capital necessary to conduct the business, and had she been able 
to hâve carried out said contract, this défendant would hâve been ready and 
willing to hâve had the same carried out by lier as representing the said 
Harmon Motorcar Company ; that this défendant only terminated the said 
contract when flnally informed that neither the plaintiff nor the Harmon 
Motorcar Company would be able to fulfill the contract or carry It out by its 
terms nr otherwise." In a second affirmative défense, the défendant to the 
action pleaded that neither the Harmon Motorcar Company nor the said F. B. 
Harmon paid the note for ,1;2,394.03, mentioned in the clause annexed to and 
made a part of the contract, when it became due, or at ail, and further alleged 
"that after the lapse of 10 days from the date of the service of said notice of 
termination, to wit, on or about Mareh 4, 1915, the said contract was terminated, 
and the said territory was by the défendant reapportioned and assigned to 
Messrs. Sharp & Leader, automobile dealers, in the city of Seattle." 

In her reply to the last-(iuoted allégation of the auswer, the plaintiff ad- 
mitted the termination of the contract, but denied its other allégations, and 
ialso put in issue the allégation of the nonpayuient of the $2,394.03 note, and, 
ion the contrary, alleged that it had been fuUy paid, and that the payment 
thereof was accepted by the défendant x\uto Company. 

During the trial the défendant filed with the permission of the court an 
additional affirmative défense, in which it alleged in substance that it had 
not furnished to the Harmon Motorcar Company, at the time the contract of 
sale was canceled. the number of cars thereby reoiiired, b\it had furnished it 
ail the cars it could procure from the nianufacturers that were not allotted 
under contract to other agencies, and that, if the Harmon Motorcar 0)mpany 
had suffered damages thereby, it was not through the fault of the défendant, 
but due to its inability to procure the cars, and that, if tlie contract had not 
been canceled by it, it would liave been unable to furnish to the Motorcar 
Company the entire numlicu- of cars it had agreed to sell between the date of 
the cancellatioii of the contract and of its termination under its terms, because 
of the inability of the défendant to procure the cars. 

The trial resulted in a verdict for, the plaintiff for $1,3,727.10. of which 
'$983.95 was remitted, and a judginent entered in favor of the plaintiff for 
$12,743.15, with costs. 

Kerr & McCord and J. N. Ivey, ail of Seattle, Wash., and Stephen 
V. Carey, of Spokane, Wash., for plaintiff in error. 

Samuel H. Piles, Dallas V. Halverstadt, Fred H. Lysons, and 
Piles & Halverstadt, ail of Seattle, Wash., for défendant in error. 

iJefore GII^BERT, ROSS, and HUNT, Circuit Judges. 
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ROSS, Circuit Judge (after stating the facts as above). [1] The 
main contention on the part of the plaintiff in error is that the con- 
tract was not assignable, for the reason that it entered into it because 
of the Personal characteristics of F. E. Harmon, relying on his ability 
to sell the Reo machines ; that every one has the rig-ht to sélect and 
détermine with whom he will contract, and cannot hâve another 
thrust upon him without his consent. Conceding to the fullest the 
latter proposition, it does not apply to this case, for this contract was 
not made with F. E. Harmon individually, but with the Harmon Mo- 
tor car Company of whiçh, according to the express terms of the con- 
tract, he was président. In their brief counsel for the plaintiff in 
error say: 

"The Harmon Motorcar Company mentioned In sald contract was supposée! 
by tlie plaintiff in error, the Nortliwest Auto Company, to be a corporation, 
and the record shows that tliere liad formerly been a corporation linown as 
the McKenna-Harmon Company. Mr. McKenna afterwards retired, and It was 
sought to change the name of the eompany to the Harmon Motorcar Company, 
and papers seem to hâve been prepared with that end in view ; but such con- 
summation seems never to hâve been hrought about, owing to the faet that the 
papers were never legally filed. The business, however, of what had formerly 
been the McKenna-Harmon Company, continued to be transacted under the 
name of the Harmon Motorcar Company. As above stated, the plaintiff in error 
assumed, in dealing v/ith the Harmon Motorcar Company, that it was a cor- 
poration, and that F. E. Harmon was the président and gênerai manager of 
the same, and it was in full relia nce upon F. B. Harmon individually haviu^ 
full control of the management and oiieration of the business that said con- 
tract was entered into. No negotiations wei'e made with any person in con- 
nection with said contract other than F. E. Harmon. If the Harmon Motor- 
car Company was not a corporation under the facts as they exist, then the 
iHarmon Motorcar Company was, so far as the plaintiff in error was concerned, 
merely the trade-name of F. E. Harmon." 

It is not contended, either in the pleadings or proofs, that the con- 
tract as bxecuted was not the mutual agreement of the parties, nor that 
any mistake or false représentation was at any time made. Indeed, 
we find in the record this admission of counsel for the plaintiff in 
error : 

"The évidence clearly shows that the Harmons believed implicitly they 
were a coriwration organized under the name of the Harmon Motorcar Com- 
pany. Now, it is fundamental they couldn't deceive anybody actionably, unless 
they did it delibei-ately and knowingly." 

The contract was executed by each party as a corporation, and con- 
tained no provision regarding the personal services of F. E. Harmon 
or any other particular person. Without conflict the évidence shows 
that a corporation called McKenna-Harmon Company was engaged 
in the business of selling motorcars, having commenced such busi- 
ness in 1912, and that McKenna shortly thereafter sold his stock in 
that corporation to F. E. Harmon and his wife (the présent défend- 
ant in error), and that steps were thereafter taken to change the 
name of the corporation to Harmon Motorcar Company, and that 
papers were executed to carry that intention into effect and left with 
an attorney to be filed, who neglected to do so, of which fact neither 
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of tlie parties to the contract hère involved had knowledge until Feb- 
ruary, 1915 — it being theretofore supposed by both parties to this 
contract that tlie papers ref erred to had been filed. The parties hav- 
ing contracted and dealt with each other as corporations, each is estop- 
ped to deny the corporate capacity of the other. Whitney v. Wyman, 
101 U. S. 392, 25 L. Ed. 1050; Ivy Press v. McKechnie, 88 Wasli. 643, 
153 Pac. 1067. 

[2] It appears without dispute that the contract was prepared by 
the plaintiiï in error, expressly reserving therein the right to cancel 
it in but two instances, to wit, in those instances specified in par- 
agraphs 2 and 8. The contention that the right of cancellation on the 
part of the plaintifï in error also arose from that clause of para- 
graph 3 by which the seller reserved the right to reapportion the ter- 
ritory at any time during the life of the contract, if in the opinion of 
the seller the dealer was not properly promoting the sale of the cars, is 
without merit. It is apparent from the mère reading of that clause 
that it was designed only to secure to the seller proper effort on the 
part of the dealer to make sales of the cars, and in the event the lat- 
ter did not, in the opinion of the seller, make such effort, then to con- 
fer upon the seller the right to again apportion the territory it had 
by the contract assigned to the dealer within which to make sales. Such 
is the clear and only meaning that can be properly drawn from the 
express language of that clause. It had no référence even by infer- 
ence to any cancellation of the contract, which was expressly provided 
for, as has been shown, in paragraphs 2 and 8. 

[3,4] Nor, according to the record, did the évidence in the case 
afford the slightest ground for complaint of any lack of effort on the 
part of the dealer to sell the cars within the allotted territory. On the 
contrary, it shows without conflict that the Harmon Motorcar Com- 
pany was well equipped for the business it undertook under the con- 
tract, having one of the best locations in the city of Seattle, sub- 
agencies in various parts of the territory assigned to it, a well-equipped 
service and reptair shop and garage in Seattle, promptly sold ail the 
cars the plaintiff in error delivered to it, had procured purchasers 
for a large number of the remaining cars the plaintiff in error had 
contracted to deliver, and had made urgent and repeated requests of 
the plaintiff in error for such delivery without avail, and there was 
évidence given tending to show that it could and would hâve easily 
sold, within the allotted territory and within the time specifîed in the 
contract, the whole of the remaining number of cars the plaintiff in 
error agreed to sell and deliver to it. For the appellant's default in 
that regard we therefore regard it as clear that the défendant in error 
was properly awarded by the jury damages in the amount that she and 
her predecessor in interest would bave realized, had the plaintiff in 
error performed its part of the contract. Fifty-seven of the 100 cars 
the plaintiff in error contracted to sell and deliver to the Harmon 
Company the latter company had, according to the uncontradicted 
évidence, actually sold, while the plaintiff in error actually deHvered 
but 9 of them; and there was abundant évidence to justify the jury 
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in finding în effect that the remaining 43 cars could and woukl hâve 
been sold within the stipulated time, had the plaintiff in error observed 
its agreement to deliver them. That such reasonably certain profits 
are recoverable as damages is well settled. Anvil Mining Co. v. Hum- 
ble, 153 U. S. 540, 14 Sup. Ct. 876, 38 L. Ed. 814; United States v. 
Behan, 110 U. S. 338, 4 Sup. Ct. 81, 28 L. Ed. 168; Wakeman v. 
Wheeler & Wilson Mfg. Co., 101 N. Y. 205, 4 M. E. 264, 54 Am. 
Rep. 676; Fédéral I. & B. B. Co. v. Hock, 42 Wash. 668, 85 Pac. 
418. 

[ 5 ] Plaintiff in error points to the provision of paragraph 10 to the 
effect that the shipment of the machines covered by the contract 
should be "subject to prior orders of other dealers, and as the business 
of the manufacturer will permit," and contends that not more than 
40 or 50 cars could hâve been f urnished by the plaintiff in error subsé- 
quent to the termination of the contract, had it not been broken. It 
was, however, shown by the plaintiff in error's ovvn records that prior 
to the exécution of the contract hère involved it had contracted to 
sell and deliver only 60 of the Reo cars, and that between October 
17, 1914, and July 31, 1915 (the period covered by the contract), it 
had received from the manufacturer 350 of the cars. 

[6,7] The record shows that, when the président of the plaintiff 
in error went to Seattle in response to the telegram from F. E. PTar- 
mon, he found the latter in jail charged with disorderly conduct, 
and then visited the place of business of the Harmon Motorcar Com- 
pany, where he found the présent défendant in error in charge. There 
w;as conflict in the testimony l'egarding what occurred between the two 
in respect to the contract and the financial ability of the défendant in 
error to carry out the obligations imposed thereby on the Harmon 
Motorcar Company. The record shows that, after the arrivai of 
Vogler, the président of the plaintiff in error, in Seattle, in response 
to Harmon's telegram, the latter assigned ail of his stock in the Mc- 
Kenna-Harmon Company, as well as ail of his interest in the Har- 
mon Motorcar Company, to the défendant in error, which assign- 
ments, according to the testimony of the latter, were made at the in- 
stance of Vogler, of which testimony we find no contradiction in the 
évidence, but, on the contrary, some confirmation of it in this excerpt 
from the answer of the défendant in the action : 

"The défendant states to the court that, had the plaintifC been able to se- 
cure the capital neeessary to conduct the business, and had she been able to 
hâve carried out said contract, this défendant would hâve been ready and 
Avilîîng to hâve had the same cavi-ied out by her :is representiug the said 
Harmon Motorcar Company; that this défendant only terniinated .said con- 
tract when finally informed that neither the plaintiff nor thi> !T;irnion Motorcar 
Company would be able to fulfill the contract or carry It out by its ternis or 
otherwise." 

There was testimony given on behalf of the plaintiff in error to 
the effect that during Vogler's stay of about a week in Seattle he 
ascertained that the défendant in error had not the financial ability 
to carry out the contract of the Harmon Motorcar Company, and on 
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his return to Portland he directed the cancellation of the contract iri 
and by this letter: 

"Northwest Auto Oo., Inc. 

"Registered. Portland, Ore., Feb. 22, 1915. 

"Harinou Motorear Company, Seattle, Wash. — Gentlemen: We herewith 
give you notice that we are obliged to oancel the contract covering the sale of 
Reo cars and parts now existing between us. The factory advise that, owing 
to the condition of atïalrs at présent existing in Seattle, for the best interests 
of ail concerned, It Is désirable that a change be made. We will call your at- 
tention also to the clause attached to the contract regarding the payment of a 
certain note, whieh note has not been paid as agreed. TJnder the clrcum- 
stances, therefore, we will consider the contract canceled ten days from to-day, 
as per clause No. 3 in sa me. 

"Yours very truly, Northwest Auto Company, 

"WJC E By W. J. H. Clark, Secy." 

Regarding the note referred to in the foregoing letter and in the con- 
tract, the évidence showed without dispute that it was f ully paid long 
before the letter of cancellation was written — paid, it is true, in install- 
ments, but such installments wére accepted by the plaintiff in error 
without any objection. It is needless to cite authorities to the effect 
that by such acceptance the plaintiff in error is bound. 

The only other reason assigned for the breaking of the contract was 
"the condition of affairs" at the time existing in Seattle, by which, 
according to the brief of the plaintiff in error, was meant the financial 
inability of the défendant to carry out on behalf of the Harmon Mo- 
torear Company its part of the contract. But the conclusive answer 
to that contention is that there was abundant évidence to the contrary, 
which the jury by its verdict found in effect to be true. 

The remission made by the défendant in error of $893.95 from the 
amount of damages fixed by the jury appears to hâve been made lest 
it should be held that the estimâtes of selling the 43 cars remaining 
unsold at the time of the cancellation of the contract were erroneous. 
Looking at the whole record, we are unable to hold the verdict, thus 
corrected, unwarranted by the proof, and deeming it unnecessary to 
make spécial mention of any other points made in argument, the judg- 
ment is affirmed. 



BORDEN'S CONDENSED MILK CO. v. MOSBY. 
(Circuit Court of Appeals, Second Circuit. February 7, 1918.) 

No. 106. 

1. Municipal Coki'orations <@=>705(4) — Law of the Road — Ovebtaking and 

Passing. 

Under Ilighway Law N. Y. (Consol. Laws, c. 25) § 332, which provides 

that overtaking vehicles shull ; iss to the left and those overtaken shall. 

turn to the right, if requested, the driver of an overtaUen vehicle, who 

is on the left side of the road, is retjuired to exercise greater care than 

if he was on the other slde, and If an accident occurs the presumption 

is against him, espeelally if it is after dark. 
2 Action <@:x338(3) — Causes of Action — Injuuy to Person and Pbopertt. 

An iujury to the person and one to property, though resulting from the 

same tortious act, constitute différent causes of action. 

(g:=3For otlier cases see same topio & KBY-NUMBBR in ail Key-Numbered Blgesta & Indexes 
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In Error to the District Court of the United States for the East- 
ern District of New York. 

Action at law by Joseph Mosby against Borden's Condensed Milk 
Company. Judgment for plaintiff, and défendant brings error. Re- 
versed conditionally. 

The plaintifif résides in Long Island City, in the state of New Yorlc. The 
défendant is a corporation orgauized and exlsting under the laws of the stato 
of New Jersey. 

The action is brought to recover damages for injuries resulting from a 
collision between a Ford automobile, driveii by plaintifif, but whieh he dld 
not own, and a heavy milk truck drawn by horses operated and controlled 
by defendant's employé. The collision occurred on December 22, lOlti, at 
about 2 o'clock in the morning, and it is alleged to hâve been due solely to 
the négligence of defendant's employés. 

Two causes of action are stated. The first Is for injuries to the plaintiff's 
person, for which damages in the sum of Ç5,00O are asked. The second is for 
injuries to the automobile, and which, although he dld not own the car, the 
plaiutiiï caused to be repalred, and for which damages in the sum of §50 are 
asked. 

The jury retnrned a verdict in favor of plaintiff in the sum of $400, and 
judgment was rendered for $455.95; costs havlng been taxed in the amount 
of JP55.95. 

Thomas M. Rowlette, of New York City, for plaintiff in error. 

William H. Siebrecht, Jr., of Long Island City, N. Y. (William E. 
O'Connor, of Long Island City, of counsel), for défendant in er- 
ror. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

ROGERS, Circuit Judge (after stating the facts as above). This 
collision was not between vehicles approaching each other from op- 
posite directions, but between a small automobile, which overtook 
and tried to pass a large truck drawn by two horses and heavily 
loaded with rhilk, together with a few cases of eggs and boxes of 
butter. At the point where the collision occurred there were two 
trolley tracks on the avenue. The automobile was on the right-hand 
track in the direction in which it was going, and the truck was on the 
left-hand track in the direction in which it was going, when the 
plaintiff discovered it. When the automobile was within 150 feet of 
the truck and running about 10 or 12 miles an hour, the plaintiff 
sounded his horn to pass; but the driver of the truck, according to 
plaintiff's testimony, did not appear to move either way in the road un- 
til the automobile got abreast of him, when he pulled his horses from 
the left track, upon which he was, to the right track, upon which 
the automobile was going, with the resuit that the car struck defend- 
ant's right front wheel. The driver of the truck admits that he 
bwung over to the right track, but dénies that the car struck his 
wheel. He insists that it hit his hoUow iron whiffletree and broke 
it. His testimony is that the car did not hit his horses, and that it 
traveled about 45 feet further ahead in front of the truck and horses, 
md then came to a full stop and turned three-quarters aromid. The 
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following is an extract from his testimony on the direct examina- 
tion: 

"Q. What did you do when you went to turn over into the outbound track? 
A. Naturally I looked around to see if there was anything behind me. Q. 
Did you see anything? A. I did not. « * * " 

And the following is from his cross-examination; 

"Q. Had you turned around before the actidentï A. Yes. Q. You saw the 
automobile coming? A. I did not see the automobile coming. Q. What did 
you see when you turned around? A. When I turned around I saw notliing; 
it was a plain road. Q. There was no automobile In sightV A. Nothing at ail. 
Q. How long before the accident did you look around V A. I ean't say how 
long it was. Q. Was it a second, or a minute, or leu minutes? A. I can't 
say. Q. You don't know? A. I can't say. Q. You don't know whether It 
was 15 minutes then? A. I don't know. Q. You had turned around before 
the accident? A. Yes; I had turned around before the accident. Q. Just 
before the accident? A. Yes; before the accident. Q. How far had you 
gone in that time, a Wock or a few feet? A. I should say, I should inmglne, 
about 4 or 5 feet." 

The space between the extrême outside rails of the two tracks is 
paved vvith Belgian blocks, and on each side is a strip of asphalt, which 
on the morning in question was slippery. The two parties wanted 
to keep oiï the asphalt and on the tracks. That the driver of the 
truck was on the wrong side of the road when it swerved is admitted. 

[1] In England the rule is that drivers of vehicles, approaching 
one another from opposite directions, shall each keep to the left. In 
the United States the rule is that each driver shall keep to the right, 
and when two vehicles are nioving in the same direction, and the 
driver of the one in the rear desires to pass the one in front, he shall 
pass to the left of the vehicle in front. In Laufer v, Bridgeport Trac- 
tion Ce, 68 Conn. 475, 494, 37 Atl. 379, 383 (37 L. R. A. 533), the 
court said; 

"There is, however, a law of the road, a right side and a wrong «side of 
the road, as to ail private vehicles established l\v universal u.sage." 

And the court goes on to refer to "the universal usage of ail wag- 
ons to turn to the right." Whether there is a comraon-law rule of the 
road in this country we need not inquire, for in most states, if not in 
ail, the matter is regulated by statute. And the New York statute 
déclares : 

1. That whenevcr any persons traveling wlth any carriages raeet on any 
hlghway they shall seasonably turn to the right of the center of the road. 

2. That any carriage overtaking finother shall pass on the left side of the 
overtaken carriage. And when requested to do so the driver of the overtakcn 
carriage shall as soon as practicable turn to tlie right so as to allow the over- 
taking carriage free passage of his left. 

2 Birdseye's Cumming & Gilbert Consolidated Laws of N. Y. Ann. d 2349 
g 332. 

In Peltier v. Bradley Dann & Carrington Co., 67 Conn. 42, 48, 34 
Atl. 712, 32 L. R. A. 651, the Connecticut court declared that 'the 
statutory rule as to the law of the road is limited to vehicles for the 
conveyance of passengers, and has no application to the driver of a 
truck for the conveyance of goods. But in that state the statute pro- 
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vided tliat "when the drivers of aity vehicles for the conveyance of 
persons shall meet each other," etc. In this respect that statute dif- 
fers from the New York statute. The latter defines the term "car- 
riage" to include stagecoaches, wagons, carts, sleighs, sleds, automo- 
biles, or motor vehicles, and every other carriage or vehicle used for 
the transportation of persons and goods, or either of them, and tri- 
cycles, bicycles, and ail other vehicles propelled by manumotive or 
pedomotive power, or by electricity, steam, gasoline or other source of 
energy." 2 Birdseye's Cumming & Gilbert's Consolidated Laws of 
New York, p. 2346, § 326. So that the fact is quite immaterial that 
the driver of the truck was not using it for the transportation of per- 
sons. 

In taking the wrong side of the road the driver assumed the risk 
fc)f his experiment, and it was for him to use greater care than would 
hâve been required of him if he had kept on the right side. Where 
à collision occurs in such circumstances, the presumption is against 
him, and especially when the collision takes place in the dark. An- 
gell V. Lewis, 20 R. I. 391, 393, 39 Atl. 521, 78 Am. St. Rep. 881 ; 
Shearman & Redfield on Neg. (6th Ed.) vol. 2, § 377, and volume 3, § 
651. And persons who pass him hâve a right to présume that he will 
comply with the law of the road, and that no greater caution or skill 
will be required on their part than would be necessary if he were on 
his own side of the road. Wood v. Luscomb, 23 Wis. 287. 

In Pluckwell v. Wilson, 5 Car. & Payne, 375, Mr. Justice Alderson 
charged the jury that a person driving a carriage is not bound to keep 
on the regular side of the road; but, if he does not, he must use more 
care and keep a better lookout to avoid collision than would be nec- 
essary if he were on the proper part of the road. In Adolph v. Cen- 
tral Park, etc., R. Co., 76 N. Y. 530, in an opinion written by Judge 
Folger, it was laid down that a traveler upon a street or highway is 
not bound to give way for another, traveling in the same direction, who 
desires to go by him, if there be room on either hand for the other to 
pass without way being given ; that he is only bound to yield the way 
enough for one behind him to pass, when it is practicable and he is 
requested so to do, and when, by keeping in his place, he will prevent 
the one desiring to drive f aster from going by; that he is not bound, 
therefore, to look or to listen for the coming of anôther, so as to make 
clear the way for him. That case is without appHcation to the facts 
of this case. The driver of the truck did not cause the collision by 
keeping his place and direction, but by turning out of his course, if the 
plaintiff is believed, and going directly in front of the latter. 

The trial judge properly instructed the jury that the burden was on 
the plaintifï to prove by a prépondérance of testimony that the in- 
jury was due to the négligence of the défendant as to some duty 
which the défendant owed to the plaintifï at the time, and also that 
the accident did not occur through any fault of the latter. The ques- 
tion of the négligence was a pure question of fact, on which the ver- 
dict of the jury is conclusive. 

In the argument in this court the défendant complains that the trial 
court committed réversible error in admitting testimony of a con- 
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versation which its employé is alleged to hâve had some 10 minutes 
after the happening of the accident. Défendant claims that this 
conversation cannot properly be regarded as any part of the res gestœ 
and that its admission was extremely injurions. This court cannot 
consider the error alleged. It is not included in the assignment of 
errors, and is therefore waived. 

[2] The plaintiff's complaint stated two causes of action; one for 
the injury to his person, and the other for the injury to the automo- 
bile. The court was asked to dismiss the second cause of action on 
the ground that it did not state facts sufficient to constitute a cause of 
action; the reason no doubt being that the plaintiff had not alleged 
ownership. The motion to dismiss the second cause of action was de- 
nied on the ground that the right to recover damages for the injury 
to the automobile did not constitute a separate cause of action, and 
that recovery for that injury might be had under the first cause of 
action. This was erroneous. The injury to the person and one to 
property, though resulting from the same tortious act, constitute 
différent causes of action. See Reilly v. Asphalt Paving Co., 170 N. 
Y. 40, 62 N. E. 772, 57 L, R. A. 176, 88 Am. St. Rep. 636. 

The amount of damage which the plaintiff claimed for the injury 
to the automobile was $50. The judgment is reversed, unless the 
plaintiff consents to deduct the sum of $50 from his judgment, in 
which case the judgment is affirmed. 

It is 80 ordered. 



THE BRONX. 

THE QUEENS. 
(Circuit Court of Appeals, Second Circuit. February 13, 1918.) 

No. 149. 

1. COLI-ISION <&=395(5) OVERTAKINQ VESSEL — TUGS WITH TOWS. 

An overtaking tug, witli a car float alongside, uavigatlng in the North 
River, wtiicli pressed bétween two otlier tugs witli tows witliout ex- 
change of signais, and wnich, on encountering a crossing ferryboat en- 
titled to the right of way, was compelled to go astern because of tlie tugs 
on elther side, and thus came into collision with one of them, hcld solely 
In fault. 

2. Collision <S=»96 — Indirect Liabilitï — Slowinq of Febbyboat Appboaoh- 

ING Slip. 

A ferryboat must slow before entering her slip, and In doing so does 
not violate the starboard hand crossing rule; and the time at which 
the order to slow should be glven is a matter depending upon circum- 
stances, within the discrétion of the master. 

3. Admiealty ®=5l26 — Procédure on Appeal, 

A party to a suit in admiralty, who wlthout appealing fails in an at- 
tempt to either vary or sustaln the decree of the court below, wllZ be 
treated as an appellant as to costs. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

^=3For otber cases see same toplc & KQY-NUMBEîR iu ail Key-Numbered Digests & Indexes 
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Suit for collision by the Cornell Steamboat Company against the 
steam tug Bronx, the Delaware, Lackawanna & Western Railroad 
Company, claimant, with the ferryboat Queens, the City of New York, 
claimant, impleaded. Decree for libelant against both respondents, 
and the City appeals. Reversed as to appellant, and decree directed 
against the Bronx alone. 

Lamar Hardy, Corp. Counsel, o£ New York City (Terence Farley, 
E. Crosby Kindleberger, and George P. Nicholson, ail of New York 
City, of counsel), for appellant. 

Kirlin, Woolsey & Hickox, of New York City (Robert S. Erskine, 
of New York City, of counsel), for libelant appellee. 

A. J. McMahon, of New York City (ElHs W. Leavenworth, of New 
York City, of counsel), for claimant appellee. 

Before WARD and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

WARD, Circuit Judge. March 4, 1916, at about 9 a. m., in clear 
weather, on a flood tide, the tug Rose with a loaded brick scow on two 
short hawsers, the tug Bronx with a loaded car float on her starboard 
side, and the tug White Ash with a barge on each side, were proceed- 
ing f rom the North River around the Battery into the East River ; the 
Bronx overtaking the Rose and the White Ash. At the same time the 
ferryboat Queens was crossing the courses of thèse three tows from 
their starboard side, bound to her slip at the foot of Whitehall street, 
Battery, New York, and a tug with a hawser tow was coming down 
the East River across the slip, close inshore. 

The Bronx, without giving any passing signal to them, pressed in 
between the Rose and the White Ash, answered a signal of one whistle 
from the ferryboat, stopped, and then went full speed astern; the 
Rose also went full speed astern. The efïect of their maneuvers was 
that the bow of the Bronx was thrown to port, the bow of the Rose 
to starboard, and the vessels came into collision; the Rose sus- 
taining considérable damage. In the meantime the ferryboat had pass- 
ed safely into her slip. 

The owner of the Rose filed a libel against the tug Bronx, which 
brought in the ferryboat under the fifty-ninth rule in admiralty (29 
Sup. Ct. xlvi). The District Judge found both the Bronx and the 
ferryboat in fault, and the city of New York, claimant of the ferry- 
boat, alone appealed. 

[1] The three tows, being on courses crossing the course of the 
ferryboat and having her on their starboard hand, were bound to 
keep out of her way. We hâve no doubt at ail of the liability of the 
Bronx. She pressed into a pocket between the Rose and the White 
Ash without any exchange of the signais required by law, and was 
obliged to go astern because she c i!d not port and go across the 
bows of the White Ash and under the stern of the ferryboat. 

[2] Witnesses from the tows testify, some that the ferryboat stop- 
ped her angines, and some that she stopped her way at an unnecessary 
distance from her slip and just in front of the Bronx and Rose. If 
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this were true, the ferryboat might be held at fault for indirectly 
causing the collision between the other boats, though in the case of 
The Eider (D. C.) 37 Fed. 903, relied upon by counsel for the Bronx, 
the ferryboat was herself in collision. 

We do not, however, crédit thèse statements. A ferryboat must 
slow before entering her slip, and in doing so is not violating the star- 
board hand rule. The Dakota, 68 Fed. 507, 15 C. C. A. 538. As no 
one at ail on the ferryboat knew anything whatever about the colli- 
sion until long afterward, we are convinced that she did not départ 
from her usual course of navigation, and that when she exchanged 
the signal of one whistle with the Bronx there was no danger of col- 
lision. Her log shows that she generally slows three minutes before 
tying up at the bridge, but sometimes the order is given four or five 
minutes before. Apparently minutes are not split in making the en- 
tries. On this occasion she slowed five minutes before, no doubt 
because of the tug and tow that were crossing her slip. The tima 
at which the order should be given is a matter depending upon cir- 
cumstances, within the discrétion of the master, and we do not feel 
called upon, in view of the testimony from the tugs, to hold that the 
master gave the order sooner than he should hâve done. 

[3] The libelant, owner of the tug Rose, originally libeled only the 
tug Bronx, but in its brief in this court sought to maintain the de- 
cree of the court below against the ferryboat, as well as against the 
Bronx. On the other hand, the claimant of the tug Bronx sought to 
vary the decree by imposing the whole liability upon the ferryboat. 
An appeal in admiralty is a new trial, and only the appellant is obliged 
to file assignments of error. It is our practice to treat parties who, 
without appealing, either fail in an attempt to vary or to sustain the 
decree of the court below, as appellants. Because the claimant of 
the Rose failed to sustain the decree against the ferryboat, and the 
claimant of the Bronx failed to vary it, the costs of the claimant of 
the ferryboat in this court must be paid, one-half by the libelant and 
■one-half by the claimant of the tug Bronx. 

The court below is directed to enter a decree in favor of the libel- 
ant, with costs, and in favor of the city of New York for the costs of 
the District Court against the tug Bronx and her claimant. Costs of 
this court to the city of New York against the libelant and the claim- 
ant of the tug Bronx. 



C. F. HARMS CO. v. CORNELL STEAMBOAT CO. 

(Circuit Court of Appeals, Second Circuit. April 10, 1918.) 

No. 196. 

TowAOE ©=3l5(2) — Injuries — Evidence. 

On libel for injuries to a scow while in tow, évidence held to warrant a 
decree for libelant, sliowing tliat a collision causing tlie injury occurred 
substantlally as claiiued by Ubehuit, and tliat the tug in cliarge of the tow 
was in fault. 



.<S=For Qtlier cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel by the C. F. ^Harms Company against the Cornell Steamboat 
Company. From a decree for libelant, respondent appeals. Affirmed. 

This is an appeal from a decree entei-ed on the 39th day of June, 1917, 
awarding damages for the Injury to a scow in tow to the respondent on the 
13th day of Septernber, 1916. Tlie tug Williams, with the help of the Prim- 
rose, both owned by the respondent, had made up a tow in the North River, 
consistJng originally of some nine boats, had towed them down the Nortb 
Kiver around the Battëry, and wasi boimd up the East River on a flood tide. 
llie theory of the libelant Isthat their bai-ge, tlie Crab, which was in thei 
tow; was the tail boat on the starboard -tier, and tbat above the abutments 
on the! Brooklyn shore she was s^ung by the set of the tide against a barge 
fastened to the end of the Brooklyn plers and suft'ered the injuries in question. 
Thèse injuries, coiislsted bf staving in her starboard slde above the water 
Une, somewhat forward of amidëhlps. The conc-eded faets are that soon 
after the time allèged the helper tug, thé Primrose, came to take the Orab out 
of the to\v, and was at that time advised that the scow had been injured in 
thé way now claimed. The question turns whoUy upon the facts. 

Kirlin Woolsey & Hickox, of New York City (Robert S. Erskine, 
of New York City, of counsel), for appellant. 

Macklin, Brown & Purdy, of New York City (Pierre M. Brown, of 
New York City, of counsel), for appellee. 

Before WARD and RQGERS, Circuit Judges, and LEARNED 
HAND, District Judge. :, 

EEARNED HAND, District Judge (after stating the facts as 
above). The first question in the case is whether there was a col- 
lision at ail, at least in the way described. The District Judge rested 
so strongly uport the word of Ehasen, the Crab's bargeman, that he ac- 
Ceptedhis version of tlie story against that of six others. A part of it 
we reject. There is, so fai" as appears in this record, no set of the 
flood upon the Brooklyn shore at that place. The river takes a sharp 
bend to the east just at the Brooldyn Bridge, and the gênerai set of 
the flood is well known in the harbor to be against the New York 
shore. There is no current which could account for the swing de- 
scribed by Eliâsen, and his explanation cannot be accepted. 

There is, however, another explanation of the collision which is 
possible, if we assume that the Crab was on the starboard tier and 
that the tow was nearer the Brooklyn shore than 300 feet, which 
is where the crew of the Williams say she was. At some point be- 
tween the Aîanhattan and the Brooklyn bridges the Williams star- 
boarded, to be oyer on the New York, shore in rounding Corlaer's 
Hook. In so doing necessarily ail the traction fell upon the star- 
board hawser. The tow at once bègan drawing from its starboard 
corner, and the tail of the tow necessarily swung to starboard a lit- 
tle. This swing would be increased by the movement of the head of 
the tow across the river. It was possible that the starboard side of 
the Crab should thlis collide with a boat on the Brooklyn shore, and, 
though we might more reasonably expect a scraping blow, there might 
also be a recoil between two boats, both afloat, which would inflict 
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just the kind of injury that existed. In any case, we do not think tliis 
explanation an impossible, or even a very iinlikely, one. 

We cannot escape the conclusion that the Crab was injured on the 
trip. No injury was observed when she was put into the tow, and 
it is conceded that Eliasen complained of the damage as soon as the 
Primrose came to take him eut at Twelfth street. At that time he 
gave the same explanation as he gives now. It seems to us hardly 
likely that he should hâve invented the story of the injury and of 
how it happened. We must suppose either that it had happened before 
this trip, or during it in some way which charged him with responsi- 
bility. Either possibility is, of course, open; but it seems to us ex- 
tremely improbable that any collision should hâve been through his 
fault, so that he should hâve felt obliged to fabricate this protection. 
At least, we are not willing to impute such a purpose to him after the 
District Judge's finding upon observing him on the stand. 

We then corne to the question whether the Crab was on the star- 
board tier or not. The testimony to the contrary divides itself into 
three classes. First, Meeks, the master of the Williams, and Grimes, 
who was apparently the pilot, but was off watch at the time of the 
accident, say that she was on the port tier. Meeks only heard of the 
accident several days after it occurred (folio 119), and he and Grimes 
"studied it out" between them (folio 120) at that time. There was no 
contemporaneous written évidence of how the boats were arrànged in 
the tow, and thèse men were towing différent barges every day. When 
they got together, several days after the accident, and "studied it out 
together," their recollection could not hâve been of any great value, 
especially in view of the strong bias they had at that time, being to- 
gether in charge of the Williams. 

Next is the testimony of the bargemen, Driman and Norris. t)ri- 
man, on the Burns, said that the Crab had out no fasts to the boat 
ahead, but towed by a line from her starboard corner to his port mid- 
ships bitt. This made her swing about, nearly breaking in his Win- 
dows and causing him anxiety ail night long, sa that he stayed up to 
protect his family. This is certainly apocryphal. The Crab had lines, 
and would not bave towed in so absurd a fashion. Norris, the man 
on board the barge Clark, ahead of the Burns, certainly knew nothing 
about the whole thing, for he says that they passed under the Brook- 
lyn Bridge at midnight, and had taken seven hours to go to Twelfth 
Street from under the Brooklyn Bridge. Whether he was deliberately 
telling an untruth, or was merely a confused and ignorant man, we 
cannot tell. 

The third class is made up of Gary and Cunningham, the master 
and pilot of the Primrose, who also put the Crab in the port tier. They 
learned of the collision at once, and it may well be urged that it was 
more impressed upon them than upon Meeks and Grimes. How- 
ever, they did not think it of enough importance to report to Meeks, 
and it is always possible that their recollections of it should be made 
after the event, in conjunction with Meeks and Grimes. This possi- 
bility in no way imputes to them any personal dishonesty. The com- 
position of a single tow in the minds of men daily making them up, 
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shifting about boats hère and there, which they see to-day and never 
again, must be a fleeting impression. It seems to us significant that 
apparently, when Meeks came to fix the position of the Crab, he did 
not get it from Gary and Cunningham, but worked it out with Grimes. 
Nothing is more natural than that ail should hâve corne to a com- 
mon conclusion touching a matter upon which bias was inévitable. 

While we cannot but be impressed with the numerical prépondér- 
ance of witnesses, we cannot say that the District Judge must hâve ac- 
cepted the side with the greater array. The mère fact of the injury 
weighs greatly with us, as with him, and corroborâtes the only rea- 
sonable explanation that bas been oiïered. 

Decree affirmed, with costs. 



LESAMIS et al. v. GRBENBIOltG. 

(Circuit Court of Appeals, Nintii Circuit. May 6, 1918.) 

No. 3034. 

Appeal an d Ekbob ®=1097(1) — Review — Law Case. 

A decree umended in conformlty with a décision of the Circuit Court of 
Appeals, rendered on appeal from an earlier decree, vvlll not be disturbed 
upon second appeal ; the earlier décision having announced the law of the 
case. 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska; Cornehus D. Murane, Judge. 

Suit by H. Greenberg against Jack Lesamis and others. From a de- 
cree for complainant, défendants appeal. Affirmed. 

O. D. Cochran and G. J. Lomen, both of Nome, Alaska, and Thomas 
R. White, of San Francisco, Cal., for appellants. 

William A. Gilmore, of Seattle, Wash., and J. F. Hobbes, of Nome,, 
Alaska, for appellee. 

Before GIIvBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. This is the third time this case has been 
brought hère — on the second occasion on appeal from the decree of the 
court below entered upon findings after a trial of the suit upon the 
merits. On that appeal the decree and findings were by this court di- 
rected to be modified in certain specified particulars, and affirmed in 
ail other respects. 225 Fed. 449, 140 C. C. A. 481. The suit was 
broùght in the court below by the appellee on that appeal, as well as 
on this, to obtain the dissolution of a mining partnership between 
Greenberg, Tyapay, Garbin, and Lesamis, and for an accounting — it 
appearing in the record on that appeal, a€ weU as on this, that the 
three last-named persons deedèd to Greenberg an undivided one-fourth 
of certain mining prpperties then held by them, in considération of 
$6,000 at the time pgid by Greenberg, and of $24,000 to be paid to them 
by Greenberg "of the first money taken out of the ground." The par- 
ties at once, to wit, in March, 1910, commenced mining the properties 

(g=>Foi other cases see same.toplc & KEY-NUMBBR in ail Kcy-Numbered Dlgesta & Indexes 
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as a partnership, and called it the "Klery Creek Mining Company," 
and continued such opérations until the fall of 1911, when the trouble 
between them began, resulting in the suit. The trial court, upon a fuU 
hearing on the merits, found as facts, among other things, that the 
partnership was formed under the name of Klery Creek Mining Com- 
pany, and operated the mines from March 19, 1910, to September 1, 
1911, when the parties to it disagreed and ceased their opérations ; that 
the défendants Stanley and Salo took whatever interest they acquired 
in the partnership property and assets under Garbin and Lesamis, with 
full knowledge of the business condition of the partnership, and held 
the same in trust for Garbin and Lesamis, respectively ; that the total 
gold production of the company for 1910 was $16,251.42, and for 1911 
$9,786.88 ; that the company, during the time of its opérations, became 
indebted to the firm of Robinson-Magids & Co., and its assignée, Philip 
Murphy, in the sum of $19,314.94, and that the partners became in- 
debted to the company during the time the mining opérations were con- 
ducted in the following sums, respectively: Lesamis, $4,429.21 ; Tya- 
pay, $4,703.21 ; Garbin, $4,215.40; Greenberg, $5,967.10— that court 
holding that the $24,000 deferred payment was payable from the net 
proceeds of the mining opérations, and not from Greenberg's one- 
fourth interest therein, in accordance with which findings of fact and 
conclusions of the court its decree heretofore brought hère on appeal 
was entered. In holding those findings and conclusions in part erro- 
neous, and in directing their modification, this court held and decided 
(225 Fed. 451, 140 C. C. A. 483) as follows: 

"ïhe appellants insist, in the first place, that the court errod iu its inter- 
prétation of the contract of sale, or the eonveyance of the untlivided one-fourtli 
interest in the mining claims to the aiipellee, relative to tlie manner of pay- 
ment of the .fâ-l.OOO deferred payment as part considération for rlie eonveyance. 
The stipulation is that such balance is 'to he puid of the first money taken ont 
of the ground.' The District Court was induced, by reason of the acts of the 
parties and their seeming construction of the paper, to hold tliat such balance 
of the purchase price was to be paid from the net proceeds of the mining 
claims, which means that ail tlie net product of the mines was to be applied in 
discharge of such balance. It must be conceded that the stipulation does not 
so read. It is plaln that the payment does not become due until the money 
is taken out of the ground, and, by reason of the contingencj', might never ma- 
ture. But the controlling idea respecting the construction of the paper is 
that Greenberg was purchasing a one-fourth interest only, and was to pay 
$30,000 for that interest, $6,000 of which he paid in cash. ïhe balance he was 
to pay wlien the money was taken out of tlie ground ; not he and his partners, 
nor the flrm. He could pay that, therefore, only out of his interest in the 
money taken out of the ground. Othervvise, his partners would be con- 
tributing three-fourths of the money to pay his obligation to them. This 
could not hâve l)een intended, and the contract is susceptible of no such con- 
struction. Of course, the manner of the parties' treatment of the contract and 
its stipulations Is often an aid to construction of the instrument, where the 
terms are anibiguous and llieir meaning involved. But, where the contract 
can be rendered by taking it by the four corners and viewing it as a whole, 
that manner of interprétation is most satisfac-tory and should be adopted. 
So construing the contract, the plain meaning of the words 'of tlie first money 
taken out of the ground' is the first money taken out of the ground to which 
the grantee was entitled, which would be one-fourth of the amount so taken ; 
and the intendment is that the first money shall be the gross amount to 
which the grantee is entitled, and not the net. We think, thei-efore, the trial 
court was in error in its interprétation of the contract Taking the court'» 
250 F.— 54 
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flnding as to the gross products of the mines, which is: Fcfr the year 1910, 
510,251.42; 1911, $9,786.8.H— aggregating !f2C,038.3(>— the appellee wouM be 
entitled to hâve onofourtU thereof, or ?6,509.57, appUed on the $24,000 de- 
ferred payment. In other words, that amount ou a settlement would be 
coniiug to each of the parties. But, as the business of the lirm resulted in a 
deticit, the adjustment must be apportioued in the payment of the indebtedness 
of the tirin. So ai)portiouing it, tlie amount of the indebtedness to the mining 
eouiiJany of eaelï of Hie appelhints Lesamis, Tyapay, and Garbin, as found by 
tlie trial court, would be redncod by .$] ..5ô.'3.88, and that of the appellee in- 
ereased by $4,(î0i.(;0, k'a\-ing such indfbte-dness as foUows: 

Lesamis $ 2,S7ô.3.'î 

Tyapay 3,149.;« 

Garbin 2,661.52 

Greenberg 10,628.76 

Total $19,314.94 

"The finding of the trial court shoùld be modlfied to conform to this dé- 
duction." 

Upon the going down of the mandate, the court below, as appears 
from the record, arnended, as was its duty, its previous findings and 
decree tq accord with the mandate of this court. The présent appeal 
from that arnended decree must therefore be, and hereby is, affirmed, 
and the attempted appeals by the défendants ta the suit from orders 
made by the court below, denying their applications for other and cdn- 
flicting amendments thereto, are dismissed. 



THE MADISON. 
THF, PATOIIOGUE. 
(Circuit Court of Appeals, Second Circuit. Aprll 10, 1918.) 
No. 211. 

1. Collision <S=>63— Liability — Division of D.vmages. 

Where barge in tovv of one tug was injured in collision with the tow 
of a second tug, held, that the flrst tug vs'as at fault in allowing her tow, 
whlch was at least 500 feet long, to swing out of liue in a uarrow part 
of the river, and in failing to observe the second tug, while second tug 
was in fault beeause of failure of the lookout to notify the master of prés- 
ence of iirst tug and tow. 

2. Collision <S=>57 — Loorout — Diitt of. 

A lookout's duty isi to report as soon as he sees any vessel wJth whlch 
there is danger of collision, or which in any way may afCect the naviga- 
tion of bis own, and he cannot speculate on the probabilitles of collision; 
such responsibility being for the master. 

3. Collision <S=s>65 — Bubden of Peoof — Failure of Lookout to Eepobt. 

While the failure of lookout to report vessel witli which there might 
be a collision, on the assumption that the two would avoid one another, 
is not a violation of any statutory rule, the vessel whose lookout failed to 
report has the burden of showing that his failure dld not contributé to the 
collision. 

Appeal from the District Court of the United States for the South- 
ern District of Nev^f York. 

Libel by Daniel Allard against the steam tug Madison, her engines, 
etc., claimed by the Delaware, Lackawanna & Western Railroad Com- 

<g=5Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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pany, whlch împleaded the steam tug Patchogue, her engines, etc.,. 
claimed by the Long Island Railroad Company. There was a decree 
against the Patchogue, and the Long Island Railroad Company, claim- 
ant, appeals. Modified, so as to hold both tugs liable. 

The libel was on behalf oî tlie ovvner of the scow William I. Higgins for a 
collision occurring on Mardi 3, 1016, at 8 p. m., on the New York side of tho 
East River just off Pier 26 above BroolUyn Bridge. ïlie libel was flled 
against the steam tug Madison, which was towing tlie Higgins, wlth four 
other scows in three tiers ; the Higgins being a slugle boat in the third tler on- 
the starboard side. The Madison brought in the steam ttig Patchogue vinder 
the flfty-ninth rule. The District Judge found the Patchogue alone at fault 
and held her in damages. 

The Madison was coming up the East River on a tiood tide on a clear, 
dark night She passeU tmder the Brooklyn Bridge at about the center, hav- 
ing starboarded sllghtly to let a vessel i>ass down on her starboard hand.. 
Thereafter porting, she headod over to the Brooklyn side; her tow being 
swept over towards the New York side by the strong set of the flood against 
the New York plers at that point — a well-known carrent to navigators at that 
point and upon that stage of the tide. 'Plie Patcliogue had gone in to pick up 
two carfloats at the Ix>ng Island freight terminal below Pier 25 on the Man- 
hattan side of the East River. Having made them fast on her port hand, sho 
backed out ; the flood caiTylng her steru upstream and the whole flotilla aiong 
with it. After clearing the end of the freight terminal, she went ahead under 
a starboard wheel, to swing around and go upstream on the tide to her desti- 
nation at Long Island City. Meanwhile the tow of the Madison was swinging 
doser inshore, and as the Patchogue had rounded to, until heading nearly 
across the river, it became apparent tliat a collision was inévitable. The 
Patchogue backed full speed astern, and continued so backing until lier after- 
lookoiit advised her tliat she was in danger of colUding with a float which 
lay on the south side of Pier 26. In her nianeuver, the Patcliogue was herseif 
drifting upstream, across the end of Pier 25 and nearly to pier 26, as al- 
ready stated, When she stopped backing, the port corner of the inside float on 
tlie Patchogue's port hand came in contact with the Higgins and did the 
damage in question. 

Burlingham, Veeder, Masten & Fearey, of New York City (Chaun- 
cey L Clark, of New York City, of counsel), for appellant. 

A. J. McMahon, of New York City (Ellis V. Leavenworth, of New 
York City, of counsel), for appellee Railroad Co. 

Park & Mattison, of New York City (Henry E. Mattison, of New 
York City, of counsel), for appellee Allard. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as. 
above). [1-3] The Madison seems to us clearly at fault. She did not 
sec the Patchogue, and therefore made no effort to avoid her, allowing 
her tow, which was at least 500 feet long, to swing out of line proba- 
bly 200 or 300 feet in a narrow part of the river, not over L400 feet 
wide. This management of her tow has been several times condemned 
in the District Court. The Pencoyd, 157 Fed. 134, Thames Towboat 
Co. V. Penn. R. Co., 157 Fed. 305. We think it clearly improper navi- 
gation. While it is true that the East River is not a narrow channel 
(The Wrestler, 232 Fed. 448, 146 C. C. A. 442), the obligation to keep 
tows in line was recognized by this court in the case just cited. If the 
tugs hâve not sufHcient power to do this alone, they must employ help- 
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ers, as many do. The Madison was tlierefore at fault for not observ- 
ing the Patchogue and giving her room to pass, or indeed room even to 
back out of her way. 

We think, however, that the Patchogue is also at fault, because of 
the failure of her lookout, Miller. This man was stationed on the rear 
end of one of the floats at the time when the Patchogue began to back 
out, at which time he did not see the Madison coming up the river. 
For this, however, we do not charge him. As the Patchogue backed 
out and her stern swung upstream, Miller ran forward over the cars 
on the float and took his position at the forward end. At that time he 
saw the Madison about under the bridge, and, supposing that her tow 
would keep clear, he did not report her. The Patchogue's master him- 
self was necessarily looking aft, observing the piers, of which he must 
keep clear, especially Pier 26, at which another float was made fast. 
It is not certain at just what time he made out the Madison, but mean- 
while the lookout undertook to form his own opinion as to whether or 
not his boat would "beat out" the Madison. In this we think he was 
clearly wrong. A lookout's duty is to report as soon as he sees, not 
only any vessel with which there is danger of collision, but any which 
may in any way afïect the navigation of his own. He may not himself 
engage in spéculation about the probabihties of collision, or the rela- 
tive movements of the two. That responsibility rests upon the master 
alone. 

We cannot, of course, say that, if he had in fact reported as soon as 
he reached the forward end of his float, the resuit would hâve been 
différent ; but we think the burden is upon the Patchogue to show that 
his failure did not contribute to the collision. The Anna W., 201 Fed. 
58, 119 C. C. A. 396; The Pilot Boy, 115 Fed. 873, 53 C. C. A. 329 
(semble) ; The Albert Dumois, 177 _U. S. 240, 254, 20 Sup. Ct. 595, 
44 L. Ed. 751. It is true that this failure of the lookout was not a vio- 
lation of any statutory rule ; but we do not distinguish between the 
burden imposed upon a vessel which violâtes so stringent a require- 
ment, although it dépends only upon customary law, and that conced- 
edly imposed by the violation of a statutory rule. 

The decree will be modified, so as to hold both vessels in fault, with 
costs in this court. 



CONN et al. v. DEBW et al. 

(Circuit Court of Appeals, Fifth Circuit. April 1, 1918. Rehearlng Denled 

May 24, 1918.) 

No. 3122. 

1. Appbal and Eekob «©=5324 — Parties — Necessabt Parties. 

Wliere two défendants asserted a l'imitation title to a defined parcel of 
the land in suit, in whieti no other défendant claimed an interest, they 
may alone bring error, wlthout a severance from the other défendants, 
and wlthout any reason being assigned for the failure of such défendants 
to join. 

(gssFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 



EICAUD V. AMEBICAN METAL CO. 853 

2 Courts <@==>3ne(16)— Fédéral Couet»— Precedents—State Décisions. 

State décisions as to tltle by limitations being binding on the fédéral 
courts, a judgment of the fédéral District Court for Texas, following the 
then latest décision of the state court on the question of limitation title, 
should be reversed on writ of error, where pending the vvrit the state 
court altered its décision. 

In Error to the District Court of the United States for the Eastem 
District of Texas; Gordon Russell, Judge. 

Action by Annie L. Drew and others against R. C. Conn and others. 
There was a judgment for plaintiffs and défendants Conn and Wagner 
bring error. Reversed. 

John B. Warren, of Houston, Tex. (G. P. Doughcrty, of Houston, 
Tex., on the brief), for plaintififs in error. 

F. D. Minor, of Beaumont, Tex., and George C. Gréer, of Dallas, 
Tex. (Minor & Minor and Samuel C. Lipscomb, ail of Beaumont, Tex., 
on the brief), for défendants in error. 

Bcfore WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

BATTS, Circuit Judge. [1] Of the land in suit plaintiffs in error 
Conn and Wagner asserted title by limitation to a denned 160 acres, in 
which no other défendant claimed an interest. Proceedings in error 
with référence alone to this 160 acres may be properly prosecuted by 
Conn and Wagner without severance from other défendants, without 
being joined by them, and without a reason assigned for failure to 
join. 

[2] The plaintiffs in error asserted title under the Texas statute 
of Hmitation of 10 years. They did not "enter under a claim of right, 
but with the avowed purpose of acquiring title by limitation." The 
action of the trial judge in directing a verdict against them was in con- 
formity with Stevens v. Pedregon, 106 Tex. 576, 173 S. W. 210, at that 
time containing the latest expression from the Suprême Court of Texas 
with référence to the statute. In the meantime the former construction 
has been restored (Houston Oil Co. v. Jones [Tex.] 198 S. W. 290), 
and it will be necessary to reverse the case, in order that the issue 
made by the pleadings of plaintiffs in error, and sustained by sufficient 
évidence to require submission to a jury, may be tried. 

The judgment is reversed. 



EICAUD et al. v. AMF:RICAN METAI^ OO., Limited, et al. 

(Circuit Court of Appeals, Fifth Circuit April 18, 1918.) 

No. 2750. 

Internatiot^al Law <S=1(> — Relation Between States. 

BuUion seizied and sold in Mexico by direction of the Cnrranza govern- 
nienc for tlie beneflt of its arœy eannot be recovered from tlie purchaser 
by the prior owner in the courts of the United States. 

^=9For other cases see same topic & KEY-NUMBER in ail Kej -Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the El Paso- 
Division of the Western District of Texas ; Thomas S. Maxey, Judge. 

Suit in equity by the American Métal Company, Limited, and others, 
against Eduardo Ricaud, L. C. Barlow, and Charles Hickerson. De- 
cree for complainants, and défendants appeal. Reversed. 

See, also, 246 U. S. 304, 38 Sup. Ct. 312, 62 L. Ed. . 

Frank E. Hunter, of El Paso, Tex., for appellants. 

U. S. Goen and R. C. Walshe, both of El Paso, Tex., for appellees. 

Before PARDEE and WALKER, Circuit Judges, and SPEER, Dis- 
trict Judge. 

PARDEE, Circuit Judge. After this case was submitted, we certi- 
fied to the Suprême Court questions touching the jurisdiction of the 
District Court and of the Circuit Court of Appeals, and as to the efïect 
of the récognition by the United States of the Carranza govemment 
of Mexico. Thèse questions having been answered, affirming the juris- 
diction of both the District Court and the Circuit Court of Appeals 
(see opinion of Mr. Justice Clarke in Eduard Ricaud, L. C. Barlow, 
and Charles Hickerson v. American Métal Company, Etd., 246 U. S. 
304, 38 Sup. Ct. 312, 62 D. Ed. ), and as we find that under the évi- 
dence in the record in September, 1913, Gen. Pereyra, commanding 
officer of the Carranza revolutionary forces, seized the bullion involved 
in this case, and afterwards sold the same to the défendant Ricaud, 
who resold to the défendant Barlow, and that the proceeds of the sale 
were devoted to the purchase of arms, ammunition, food, and clothing 
for the troops of the said Gen. Pereyra, and that in the transaction 
Gen. Per'eyra represented and acted for the revolutionary government 
of General Carranza, which govemment has since been recognized by 
the United States as the de facto and de jure government of Mexico 
and as we further find that under thèse circumstances the title asserted. 
by the American Métal Company in this case cannot be recognized nor 
established in the courts of the United States (see No. 268, Henry A. 
Oetjen v. Central Leather Co., and No. 269, Henry A. Oetjen v. Cen- 
tral Leather Co., 246 U. S. 297, 38 Sup. Ct. 309, 62 h- Ed. , recently 

decided), we think it is clear the decree of the District Court was er- 
roneous, and should be reversed. 

It is therefore ordered and adjudged that the decree of the District 
Court entered in this case be reversed, and the cause remanded, with in- 
structions to enter a decree dissolving and vacating the injunction there- 
in issued and dismissing the bill ; ail costs of the Suprême Court, this 
court, and of the- District Court to be paid by the American Métal 
Company, Limited. 
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THE BEATRICE BUSH. 

(Circuit Court of Appeals, Second Circuit. April 10, 1918.) 

No. 216. 

Collision <S=»ï)G — Vessel Lying Outside Slip — Moving ïug. 

A collision between a tug, whlch had turned in to approach a pier, and 
tlie atarboard bcw of a carfloat lylng outside a slip, where it liad been 
dropped by another tug, whicli had just pulled it from a slip and was 
tlien making fast to its slde, hcld due solely to tlie fault of tbe moving 
tug; the évidence showlng that the float and its tug liad not yet com- 
nienced any forward or turning movement, but were practlcally stationarj'. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Suit in admiralty for colhsion by the Goodwin-Gallagher Sand & 
Gravel Corporation, owner of steam tug No. 14 against the steam tug 
Béatrice Bush; Bush Terminal Company, claimant. Decree dividing 
damages, and claimant appeals. Reversed. 

The libel was brought by tlie steam tug No. 14 against the steam tng Béa- 
trice Bush for a collision on February 14, 1916, at about 1 p. m., offi the float 
bridge at Flfty-Second streot, Brooklyn. The District Court held botli boats 
at fault and divided the damages. 

The Bu.sh was backing out from the float bridge, pulling along the car- 
float after her. When both float and tas were substantlally perpendicular in 
the stream, she came forward to take the carfloat on her starboard hand 
and to niake fast her lines. Her purpose was to round to under a port helm 
and go upstream toward New York. 

The No. 14 was coming downstrearai to the starboard hand of the Bush 
and her float. There is a water hydrant on the pier at Fifty-Second street at 
which the No. 14 intended to take in water. To do so she had to cross the 
bows of the Bush and her float under a starboard wheel and reach the pier. 
In so doing the starboard corner of the carfloat struck a glaneing blow on the 
port side of the No. 14 ; the overhang of the carfloat's bow laying in the rail 
of the tug. The No. 14 allèges as a fault on the part of the Bush tliat she 
liad already begun to swing to starboard wlth her carfloat, and that in so 
doing she interfered wlth the maneuver of the No. 14. 

The steam tug Carroll lay on the north side of the Kfty-Second Street 
Pier. The witnesses of both the Bush and the No. 14 insist that she crossed 
the bows of eaeh before the collision took place or shortly after; but the 
master of the Carroll swears that at no time until after the collision was 
over did he leave the slip. 

Samuel Park and Park & Mattison, ail of New York City, for ap- 
pellant. 

George V. A. McCloskey, of New York City, WilHam J. Martin, 
of Chicago, 111., and Foley & Martin, of New York City, for appellee. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge. We cannot concur in the 
conclusion that the Bush was under way at the time of the collision, 
or at least that she had begun to turn to starboard, as Sullivan, the 
captain of the No. 14, says. It is true that his own deckhand in some 
measure supports him ; but he is willing to go no f urther than to say : 
"She seemed to be starting out, coming ahead, swinging towards us." 

<g;=>For otlier cases see same topic & KEY-NtlMBER In ail Key-Numbered Dlgests & Indexes 
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The testimony of botli Sullivan and the deckhand is quite consistent 
with the tendency so common in thèse cases of attributing ail of two 
relative movements to the observed vessel and none to the vessel upon 
which the witness himself is standing. It is true that Durkin, the 
captain of the Bush, seems to hâve had no very clear recollection of 
the situation, though it is possible that he was confused by the long 
examination. The best witness of ail, and the most unhiased, is Du- 
gan, the pilot of the Carroll, for, although he did not see the collision 
at the précise moment of its occurrence, it is perf ectly clear from what 
he did see that the Bush was not under way. This he repeated several 
times and in varions forms. He is borne ont, moreover, by the tes- 
timony of the crew of the Bush, who say that the lines had only just 
been made fast, and some of whom say that the slack was still being 
taken up. 

Concluding, as we do, therefore, that the Bush was substantially 
stationary in the water, there is no ground for holding her at fault. 
The fault of the No. 14 is amply proved, and we concur with the Dis- 
trict Judge in his finding as to her. 

Decree reversed, and libel dismissed, with costs of both courts. 



NORTHKRN E. CO. OF NRW .JERSEY v. LOWE, Internai Revenue Collecter. 

(Circuit Court of Appeals, Second Circuit. February 13, 1918.) 

No. 1G4. 

Inteknax Revenue (S=>7 — Income Tax — iNcoifE of Corporation. 

A rallroad companj', altliough not engaged in bu.slness, but which bas 
leased ail of its property for a long term or for the life of its franchise, 
the rental to be paid by tlie lessee as interest on its bonds and a fixed 
dividend on lt.s stocl^, direct to the bondholders and stoclvholders, is sub- 
ject to tax on such rental, under Income Tax Aet Oct. H, 1913, c. 16, § 2G 
(a), 38 Stat. 172, which imposes such tax on "the entire net income arisiuff 
or accruing from ail sources" ; the mode of payment provided in the lease 
being merely for eonvenience in distributing the rental. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by John B. Lowe, Jr., Collecter of Internai Revenue, against 
the Northern Railroad Company of New Jersey. Judgment for plain- 
tifï, and défendant brings error. Affirmed. 

Stetson, Jennings & Russell, of New York City (William C. Can- 
non and Raymond G. Brown, both of New York City, of counsel), for 
plaintiff in error. 

Francis G. Caflfey, U. S. Atty., of New York City (Ben A. Mat- 
thews, Asst. U. S. Atty., of New York City, of counsel), for défend- 
ant in error. 

Before WARD and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

PER CURIAM. Judgment affirmed, on décision in Rensselaer & 
Saratoga R. R. Co. v. Irwin, 249 Fed. 726, C. C. A. . 

(gSSiFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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UNITED STATES MRTAL CAP & SEAL CO. v. AMERICAN KEYLESS KAP 
COIil'ORATION et al.* 

AMERICAN KEYLESS KAP CORPORATION v. UNITED STATES METAL 

CAI' & SEAL CO. 

(Circuit Court of Appeals, Second Circuit. April 10, iOlS.) No. 195. 

1. Patents ®=»328 — Valiuitt. 

The Speiigler patent, No. 1,074,007, for a bottlc closing cap, comprising 
a résilient disk wliicti utilized the liucklinp; property of inetals to produce 
a tiglit closure, hcld valid, and not anticipated by ttic earlier Clay patents. 

2. Patents <©=>65 — Anticipation — Disclosures. 

Thougli tlie claims of a prier patent were broad enougli to include a 
later devise, there is no anticipation, wluîre thc disclosure in tlie spécifica- 
tion is Incapable of producing the resuit of the later device. 

Appeals f rom the 'District Court of the United States for the South- 
ern District of New York. 

Suit by the United States Métal Cap & Seal Company against the American 
Keyless Kap Corporation and another, together witli a suit by the named dé- 
fendant against the complaiiiant. There were decrees for the complainant in 
the flrst case, and défendants appeal. Allirmed. 

Appeals from decrees in equity, in two cases, tried togeOier and Consolidated 
upon tJie record for this court. The action by United States Métal Cap & Seal 
Company is upon ail the claims of patent to Spengler, No. 1,074,997, ap- 
plied for June 5, 1911, and issued October 7, 191S. Atter this suit began, the 
défendant thereiu, American Keyless Kap Corporation, brought against thi: 
United States Métal Cap & Seal Corporation the second action, on claims 4, 
5, and 6 of patent No. 7.55,275, and ail the claims of No. 755,276, both issued to 
Clay on March 22, 1904, but the earlier number resta on an application ante- 
dating the later by six moiiths. 

The subject-matter common to ail thèse patents is the closure of bottles, jars, 
and the like by caps of résilient métal, that can be repeatedly applied, re- 
moved, and reapplied, as does the "Crown cork and seal," so well known and 
In extensive use before either Clay or Spengler made their applications. The 
United States Métal Cap & Seal Company put out coinmercially the Spengler 
device; the American Keyless Kap Corix>ration acquired the Clay patents, 
wliicli had had no commercial development, and before date of first suit were 
making and selling an article which confessedly imitâtes Spengler. 

The contest below and in this court ni.ay be thus stated: United States 
Métal Cap & Seal Company asseits that Clay neither anticipâtes nor narrows 
Spengler, and that the American Keyless Kap Corporation'» product is a 
plain and willf ul infringement ; the latter corporation replies that Spengler Is 
Invalidated by Clay, but, if not, his spécification discloses notliing more tlian 
a variant of Clay's fundaraental and basic concept, so tliat the later patentée 
must pay tribute to the earlier. The lower court upheld the Spengler patent 
and declared it infrlnged, and found no infrlngnient of Clay's patents. From 
both decrees, the American Keyless Kap Corporation appealed. 

Charles Neave, of Boston, Mass., and Howard Taylor, of New York City, for 
appel lants. 

Stephen J. Oox, of New York City (Frank J. Kent, of New York City, on 
the brief), for appellee. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED HAND, Dis- 
trict Judge. 

HOUGH, Circuit Judge (after stating the facts as abovc). [1] The 
question of inf ringement need not detain us ; it is admitted, if the rela- 

(g=3For other cases see same topic & KBY-NUMBBR in aU Key-Numbered Digests & Indexes 
•For opinion of the court below, see 150 Fed. 1021. 
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live merits of Clay and Spengler were correctly adjudicated in the trial 
court. The closure or stopper made under the Spengler patent utilizes 
the elasticity or resiliency of métal to produce a loose or tight fit over 
any aperature which, like a bottle mouth, has a flange surrounding the 
open end. A rude form of this opération can be observed when the 
well-known "Crown cork and seal," having been carefully detached 
with a tool, is pressed down again over the bottle mouth, and makes a 
fairly close fit by the elasticity of its continuons rim. 

But Spengler's plan is to use the resiliency of the circular top, and 
cause it to btickle or bend (either up or down, relative to the bottle) 
within such limits as not to disturb molecular formation, and in such 
wise that when the top is concave the fit over bottle mouth is loose, and 
when convex the rim bites closely the bottle flange. Pressure on 
rim produces convexity and locks the stopper, pressure on the resulting 
convexity spreads the rim and permits removal, and the process can 
be repeated indefinitely. 

Claims 1 and 2 of Spengler were said by the examining authorities in 
the Patent Office to cover ail patentable novelty in the application. 
We think they do, and No. 1, given below,^ is in the most gênerai lan- 
guage, while Figure 2, also reproduced, shows the closure tightly cover- 
ing bottle top. 

This device is a most ingénions utiliza- 
tion of a familiar property of métal, its sim- 
plicity is a high recommendation, and the 
fact that, once done, it seems easy, is no 
évidence that inventive thought was not nec- 
essary to achieve it. While other patents 
are cited, we find no prior art except Clay,, 
who, beside the patents in suit, obtained 
also Nos. 811,824 and 938,825 at dates prier 
to Spengler. We think it plain that Clay, 
while more frequently showing forms that 
would necessarily be expended by one use, 
did consistently utilize the resiliency of mét- 
al to obtain his closing or sealing force, and 
exhibited on paper some forms of stopper 
which he asserted could be used over and 
over again. It is rather singular that, of ail the Clay patents, only 
755,276 was cited against Spengler in the office, while in this litigation 
755,275 is almost wholly relied on. 

1 "A bottle closing cap comprlsing a re-silient disk having a central bulged 
portion capable of belng sprung into two reverse iwsltions, the bulge belng on 
one side of a plane when one of the two positions is assumed, and on the 
other side of the plane when the other position is assumed, and Angers inté- 
gral '«'ith said central portion and depending from the periphery thereof at 
one side of said central portion in circidar arrangement, said Angers being 
separated from each other, the fi-ee ends of said Angers, when the bulge is 
sprung away from the Angers, moving toward the eenter of the circle on which 
they are arraiiged, and, when the bulge is sprung into its second position or 
toward tlie Angers, moving away from the eenter of said circle." 
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The daims of the Clay patents in suit are assuredly broad enough ; 
No. 2 of 755,276 would plainly read on a replaced Crown cork and 
seal, while of No. 6 of 755,275, given below," it is said arguendo : 

"Tlie concaved centfii- and the divided annulai- flange (made by radial slits) 
are so obviously présent in tlie Bpengler cap that no comment is necessary." 

Infringement is not so easily proved. To fit a patent claim on a 
product is only the first step. The next inquiry is: What was sub- 
stantially described in thé spécification ? 

[2] Examining the whole Hne of Clay disclosures, we lay aside ail 
forms expended by a single use, find on the évidence that the only stop- 
pers shown or described in 755,276 that can afïect Spengler are inop- 
erative, and hold that the plan of opération most generally defined in 
the quoted claim from 755,275 is the only référence requiring mention. 
Below is shown Clay's reusable stopper for "fruit or milk cans," a.s 
loosely placed on the top 

'ZF^'La ■ sur 



of a specially formed jar; 
when pressed down in the 
center the radially split rim, 
g, is said to engage the lip, 
d, and pressure on packing, 
h, resting on rib, h, seals the 
jar. (The "annular rib" of 
claim 6 is /.) 

This apparatus fairly il- 
lustrâtes what were Clay's 
théories of action, ranning 
ail through his patents, in 
so far as they touch Speng- 
ler at ail ; i. e., he is trying to do away with elastic packing, on which 
Spengler dépends. He uses the pushed-in or concave cover to produce 
closure, which is the antithesis of the means by which Spengler so sim- 
ply produces closure and reusability on a common bottle, and he (in 
this instance certainly) relies on buckling up and down (relative to 
bottle axis) to produce a pressure against a ledge {d) of a peculiar na- 
ture, which pressure, if effective at ail, dépends for its opération on 
the relative height of another ledge (&). 

Clay did not first utilize or harness the buckling properties of métal, 
nor did he claim so to do. He did try to apply them in the art of stop- 
ping bottles; but, giving the broadest possible scope to his somewhat 
doubtful and certainly unpractical disclosures, we agrée with the court 
below that Spengler's idea of a "stopper clasping the neck of the bottle 
by buckling, and to be extracted by buckling in the reverse direction, 
was a new invention, and not a mère improvement upon Clay." 

The decrees appealed from are affirmed, with one bill of costs. 

2 "A bottle stopper conipristng a résilient disk liaving a cancaved center, an 
annular rib. and a divided annular tlange outside the said rib, for tbe pur- 
pose described." ' 
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EUUD MFG. CO. v. LONG-r^NDRETH-SOHKEIDER CO. et al. 

(Circuit Court of Appeals, Second Circuit April 10, 1918.) 

No. 217. 

1. Patents iê=3328 — Validity — Invention. 

The Kuud patent, No. 853,788 for a storage hot-water heater System, 
which provided a new method ot utiliziug the action of the thermostat to 
turn on and off the supply of fuel, held to show invention, and not to 
hâve b«en anticipated. 

2. Patents <g=ol6S(2) — Olaims — Rejection. 

Wliere the inventor's dlsclosure was fully contained in his original spéc- 
ification, his claims thereunder having been rejeeted, a substltuted clalni 
should not be read as purporting to cover withdravvn suggestions of vari- 
ant structures, so ae to iuvalidate the sanie; it appearing that Uie sug- 
gestions were withdrawn where the rejection of claims that were appro- 
priate was acquiesced lu. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by the Ruud Manufacturing Company against the L,ong-Lan- 
dreth-Schneider Company and others. From a decree for complain- 
ant, défendants appeal. Affirmed. 

A decree was entered in the District Court, finding vaHd and in- 
fringed claim 1 of patent 853,738 to plaintiff's assignor, Ruud. That 
claim is as f ollows : 

"In a storage water heater System, the combination ol' a water heater, ji 
réservoir, connections between the same, a valve to eontrol the supply of fuei 
to said jieater, a thermostat in said réservoir, ri lost motion connection between 
said thermostat and valve, and nieaus to cause said valve to remain elthei- 
entirely closed or comi)letely open." 

Curt B. Mueller, of Cleveland, Ohio, and Dyer Smith, of New York 
City, for appellants. 

Mauro, Cameron, Lewis & Massie, of New York City (S. T. Cam- 
eron and Wm. B. Kerkam, both of Washington, D. C., and Ralph 
Lane Scott, of New York City, of counsel), for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge. Although at trial there was contest on 
the question of infringement, even though validity were established, 
and the findings on that head are assigned for error, defendant's ar- 
gument in this court has been confined to validity, and that alone 
shall we consider, merely noting that we regard the matter of in- 
fringement as quite clear and properly treated below. 

The économie advantage sought by the patent is to use no more 
gas in a storage water heater than enough to get the water to a pre- 
determined température, then reduce the heating flame to a pilot 
light, and when the température falls to the lower predetermined 
figure turn up the flame again. The gênerai method of doing this is 
by thermostatic régulation, which in some form is older than the 
patent. The new resuit said to be attained is the immédiate reduc- 

<g;::3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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tion, and immédiate restoration of the heating flame, and the élément 
in the claim constituting the means of accompHshing this resuit is the 
"lost motion connection between the thermostat and valve" control- 
ling the fuel gas supply. The apparatus to which Ruud applies thèse 
words needs no other description than the subjoined patent drawing. 

It is contended that the 
phrase "lost motion" is con- • ^^'^- ^ 

fusing, and without exact ■ ' ' 

meaning. We think not ; the 
words are defined in lexicons 
of gênerai acceptance as "any 
différence of motion between 
the parts of a machine that 
communicate motion from 
one to another" a meaning 
harmonious with the finding 
below that a lost motion con- 
nection is shoAvn between gas 
valve and thermostat, be- 
cause the thermostatic action 
is not transmitted to the valve 

for a considérable period; i. e., until the spring {IS) is passed over 
its fulcrum or center under tension, whereupon it instantly snaps the 
hinged arm (17) to one end or the other of the latter's traverse {20 
and ^-?) and by so doing as instantly opens or closes the gas port. It 
is obvions that the disclosed device uses no power other than or ex- 
traneous to that of the thermostat. Mechanically we agrée with ap- 
pellants that this part of the apparatus does not differ in principle 
from the disclosure of patent 542,708 to Johnson for a "mechanical 
movement," and indeed in some form the "snap action" resulting 
from "upsetting" a spring under tension is well known. 

[1] Objection to vaHdity may be stated under several heads: (1) 
The prior art tells so much concerning what Ruud claims that inven- 
tion is as matter of fact absent. (2) A water heating apparatus in- 
stalled in the house of one Barton hve years before Ruud filed ap- 
plication is a complète anticipation. (3) The course of the applica- 
tion through the Patent Office proves that the claim in suit was in- 
tended to cover just what was done in the Barton house, and the 
claim is therefore void. 

1. By pointmg out that storage water heaters^ with thermostatic 
régulation of beat, and devices for translating into quick or "snap" 
action slow initiating movements,^ are old, and then combining themi 
on paper, appellants hâve ingeniously designed a machine which looks 
as if it would operate as does Ruud's. 

Attempted démonstrations of this kind are not uncommon and 
they always raise the question : If the patentée, whose achievement 
looks so simple, had not done the thing first, would the alleged in- 



1 Page, 521,916 ; Gordon, 545.916. 

2 Fogarty, 115,593 and 115,.5f47 ; 
542,708. 



Maxim, 81,022 and 120,302; Johnson, 
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fringer be able even to do it on paper? Invention is neither dis- 
closed nor disproved by such methods; it is a question of fact, to be 
settled by trying to find out how much tliought and skill was required 
to "do the trick" at the time it was donc. We find the direct appli- 
cation of the thermostat as a slow initiating force to a snap action 
instantaneously and directly operating on the fuel valve an extreme- 
ly happy thought, simply solvir% for many purposes a very real prob- 
lem. The solution of an actual difficulty, simply, cheaply, practically, 
and along sound mechanical lines, is not a définition of invention, 
but is a description of many excellent ones. 

2. The Barton installation seems ta us perfectly to justify Ruud's 
patent rather than show its invalidity. Companies affiliated with the 
same Johnson whose mechanical movement patent has been noted 
put in the heater, which utilized for gas régulation a compressed air 
System which the Johnson concern quite widely used for beat rég- 
ulation. In this instance a thermostat in the water storage tank gave 
an impluse to the compressed air (so to speak), which in turn actuated 
the gas valve, and we infer that such original impulse! consisted in 
some use of Johnson's mechanical movement; i. e., it was a "snap 
action." 

But there was no direct action by thermostat on valve, nor was 
there any "lost motion" at ail, as Ruud applies it. The Barton ther- 
mostat switched on a wholly extraneous power, from a différent 
source and requiring its own System of génération, i. e., compressed 
air, and that turned the gas on or off,, up or down. If the com- 
pressed air for any reason was out of order, the mechanical con- 
nection (if there was one) between thermostat and gas port might be 
intact; but it was useless. There was no anticipation by that heat- 
ing apparatus. 

[2] 3. Ruud's disclosure was fully contained in his original spéci- 
fication. As the claims first submîtted showed, he conceived himself 
entitled to claim broadly any means, if actuated by the thermostat, 
of fully opening and completely closing the controlling gas valve. 
He also suggested, at the end of the spécification as it now stands, 
that his mechanism, instead of acting directly on the gas valve, might 
set in motion water under pressure, or electromotive force, where- 
with to move the gas valve, with some advantageous results. AU 
the claims submitted having been rejected on certain priof patents, 
and properly we think, and the applicant being called on to furnish 
drawings of his alternatives, he withdrew the suggestions aforesaid 
and substituted (among others) the claim in suit, which restricts in- 
vention to a combination containing the lost motion élément. 

It is now said that the claim must be read as asserting itself to 
cover the withdrawn suggestions of variant structures, which sug- 
gestions would clearly hâve covered the Barton installation; where- 
fore the claim is void, and Engel v. Sinclair, 34 App. D. C. 212, is 
relied on. No doctrine is there announced, other than that an amend- 
ed claim cannot be given a construction which makes it the équivalent 
of a rejected one. Such is not the case hère. The alternative sug- 
gestions in the original spécification, which would hâve covered the 
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Barton use, were consonant with the claims first propounded; they 
could not be covered by the claim in suit. It may be that the matter 
was withdrawn because Ruud did not care enough for it to furnish 
drawings ; but the fact remains that it was witlidrawn when the re- 
jection of claims that were appropriate thereto was acquiesced in. 
We see nothing in this file wrapper iaconsistent with a proper trini- 
ming down of the spécification to suit a much restricted claim, which. 
thèse défendants infringe. 
Decree affirmed, with costs. 



SIMPLEX LITHOORAPH 00. v. EB:NFKEVV MFG. CO. et al. 
(Circuit Court of Appeals, Second Circuit. Aprll 10, 1918.) 

1. Patents <g=»37 — Subject-Matter — Novblty. 

A product wliicii successfuUy imitâtes anotlier is not necessarily a 
patentable novelty, the patent lavv being conneeted with the nieans, for, 
if a successful imitation were per se patentable, a natural product for 
that purpose would be within the act. 

2. Patents <g=328 — Infringemekt — What Constitutes. 

The Stenz patent, Xo. 1,047,8-19, for sample cards on which were em- 
bossed a replica In paper of the cloth advertised, held limited to the pro- 
cess of embossing or strilfliig up portions of cardboard, and, as limited 
not infringed. 

Appeal from District Court of the United States for the South- 
ern District of New York. 

Bill by the Simplex Lithograph Company against the Renfrew Man- 
ufacturing Company and others. From a decree dismissing the bill, 
complainant appeals. Affirmed. 

Action is on patent to Stenz for improvements in "sample cards," 
numbered 1,047,849, claims 1, 4, 5, and 6. The patent was consid- 
ered in this court in 221 Fed. 637, 137 C. C. A. 361, and the claims in 
suit are there set forth, as is the gênerai nature of the invention. The 
action then before us was subsequently discontinued, and the présent 
suit begun, against substantially the same parties défendant, but a 
différent article was alleged to infringe. The court below found no 
infringement and dismissed the bill. Plaintifïs appeal. 

T. Hart Anderson and Charles Neave, both of New York City, for 
appellant. 

C. P. Goepel, Arthur Wm. Barber, and Danier McKee, ail of New 
York City (Hervey, Barber & McKee, of New York City, of counsel), 
for appellees. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] It 
is claimed for Stenz that he was the first to produce "sample cards 
which could be used strictly as such, showing in paper the actual 
fabric." In the sensé that what is made under this patent créâtes 

<S=»Foi other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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the optical illusion of seeing on the cai-dboard back something which, 
even on close inspection, it seems possible to pkick from its fas- 
tening, the assertion is truc. The excellent "article of manufac- 
ture," the product, which is described and claimed, is new with Stenz. 

In one use of the word, its novelty consists wholly in the perfection 
of imitation. The new "product" is the production of illusion; i. e., 
making the eye believe that actual pièces of cloth are in view. But 
patentable novelty must be more than this. Kever can the patent law 
wholly divorce itself from the idea of "means," for that word sug- 
gests or implies the meritorious human effort which it is the object of 
the law to reward. If successful imitation were per se patentable, the 
sélection and use of a natural product for that purpose would be 
within the act (cf. Denton v. Fulda, 225 Fed. 537, 140 C. C. A. 521). 

[2] Therefore, to support this patent, and avoïd the authority of 
the so-called "paper collar" décisions ^ relied on by défendants, it is 
necessary to consider by what means, method, or process Stenz ob- 
tained a resuit so désirable commercially, and sliowed (if he did) that 
he deserved a patent. The spécification shows plainly that he gets 
his effect and produces what he patents by striking up or embossing 
on the cardboard backing the panel which is to be colored and drawn 
upon to represent the pattern, color and weave of the cloth it simulâtes. 
He contemplâtes raising his panel to "a distance substantially equal 
to the thickness" of the simulated fabric, to the end that he may show 
"in effect a replica" thereof . 

This matter is, after trial, plainer than it was when the patent was 
hère before on motion for injunction pendente lite, and we see no rea- 
son to départ from the ruling, then made, that the claims cover only 
imitation sample cards made by "striking up" portions of cardboard 
substantially as specified. This limitation must be read into clairn 
6 (the only one not having it explicitly stated), or else that claim is 
void. 

As thus construed there is no infringement, though the défendants, 
by (probably) improved methods of color printing and the use of very 
old "conventional embossing," hâve come fairly near plaintiff's marked 
success. They hâve that right, provided they do not appropriate that 
which alone validâtes plaintiiï's patent, viz., the "striking up" method 
of production. Much is made of the alleged fact that défendants 
bave imitated the "characteristic weave" of the simulated fabric. 
We doubt thé fact; but, if they bave, such resuit is reached by old 
means, not afïected or limited by Stenz's invention. 

Finding no error in the disposition of the case below, we express no 
opinion on other matters raised in argument, and affirm the decree 
appealed from, with costs. 

1 Union Paper Collar Co. v. Van Deusen, 10 Rlatclif. 109, Fed. Cas. No. 
14,.'Î95, and 2:i Wall. 530, 23 L. Ed. 128; Same v. Leland, 1 Holmes, 427, Fed. 
Cas. No. 14.394. 
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MANTOX- t;AULIN MFG. CO. v. AMKKICAN BOTTLE CAP CO. et al, 
(District Court, D. Delaware. May 11, 1018.) 

No. 355. 

1. Patents <3=3297(3) — Précédents — Fédéral Courts. 

KuliiLgs by Circuit Court of Appeals of anotlier circuit and of several 
District Courts, adjudging tliat a patent was valid and that devices simllar 
to those of défendant infrinsed, slioiild be accepted, as sliowing validity 
of the patent and infringement. hy a District Court of anotlier circuit, on 
application for a preliminary injunction. 

2. Patkxts <S=>.>Oi(l) — Preliminary Injonction — Denial. 

In a suit for a patent infringement, where the corporate défendant had 
transforred its business, etc., complainant cannot be granted a preliminary 
injunction restraining the corporation from payiug dividends, etc., for, 
until hearing, complalnant can establlsh no right to damages or to an ac- 
counting. 

S. Patents ©3=5307 — Infringement Suit — Bond. 

On a suit to en .loin infringement of a patent and for. damages, etc., the 
défendant, on motion for a preliminary injunction, cannot be required to 
give bond to pay damages which may bo reoovored. 

4. Patents <S=3o02 — Infringement Suit — I'uei.iminary In.junction. 

The mère fact that the original corporate défendant charged with pat- 
ent infringement had gone out of business, selling its property, etc., does 
not ]ireclude the issuance of a proliminarj' injunction, \^'here it appeared 
that the défendant would contijiue in existence for the purpose of col- 
lectlng its assets and discharging liabilities, etc. 

In Equity. Bill by the Manton-Gaulin Manufacturing Company 
against the American Bottle Cap Company ; the Cherry-Bassett Com- 
pany being made a codefendant on supplemental bill. On motion for 
temporary injunctions. Motion granted, with limitations, as to the 
first-named défendant, and denied as to the last. 

Fish, Richardson & Neave, of Boston, Mass., for plaintiff. 
Fred L. Chappell, of Kalamazoo, Mich., for défendant American 
Bottle Cap Co. 

BRADFORD, District Judge. The Manton-Gaulin Manufacturing 
Company filed its bill October 18, 1917, against the American Bottle 
Cap Company charging infringement of letters patent of the United 
States No. 756,953, and praying the usual relief, incltiding a preliminary 
injunction now asked for. The patent was granted to Auguste Gaulin 
April 12, 1904, for "Improvements in Systems for Intimately Mixing 
Milk," and is now held and owned by the plaintiff. It contains nine 
claims. While there is no spécification in the bill of the particular 
claim or claims supposed to be infringed, it appears that the plaintiff 
relies upon claim 2. In the description the patentée says : 

"The présent invention bas for its object an improved apparatus for in- 
timately mixing milk and other liquids more or less resembling it by means 
of the action produced by the passage of liquids more or less heterogeneous 
under considérable pressure through very small orifices." 

®s=For other casea see aame toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Claim 2 îs as follows: 

"2. In a machine of the class described, co-operatlng eloments havlng 
isqueezing-surfaces, means to }ielclin.Kly hold tlie éléments in contact and 
means to force mllk betvveen the surfaces, substantlally as described." 

[ 1 ] The patent in suit has been sustained as to claim 2 and held in- 
fringed by the circuit court of appeals of the second circuit, the district 
court for Connecticut, and thereaf ter by the district court for the east- 
ern district of Michigan. For the purpose of granting a prehminary 
injunction the vahdity of claim 2 must, therefore, be recognized by 
this court. 

The évidence and exhibits presented for and against the granting of 
a preliminary injunction do not so differentiate the apparatus com- 
plained of in this suit from that considered in the suits elsewhere, to 
which allusion has been made, as to avoid the charge of infringement. 
Under thèse circumstances on the présent application the fact of in- 
fringement of claim 2 must be recognized by this court. It appears 
that the infringing apparatus was manufactured and furnished by the 
Union Steam Pump Company to the American Bottle Cap Company 
and by the latter sold on the market; and that the last named Com- 
pany on or about January 2, 1918, assigned, transferred and conveyed to 
the Cherry-Bassett .Company its business, good will, marchandise on 
hand and unfilled orders, and that since the last named date the latter 
Company has been the owner of such merchandise and business. On 
the application of the plaintifif leave was granted to file a supplemental 
bill joining the Cherry-Bassett Company as a co-defendant with the 
original défendant, and pursuant to such leave a supplemental bill was 
filed January 31, 1918. It is claimed in behalf of the Cherry-Bassett 
Company that the apparatus sold by it is différent from that thereto- 
fore sold by the American Bottle Cap Company and does not inf ringe 
claim 2. 

[2] The plaintiff has moved that the American Bottle Cap Company 
be enjoined, pending the making of a final decree in this cause, and for 
sixty days thereafter — 

"1. From nmklng any dividend payments to its stoekholders. 

"2. From dlssipating any of tlie money, assets or surplus of tlie défendant 
by the payment of salaries or dividends. 

"3. From decreasing in any way its présent assets. 

"4. l'rom dolng any act whereby the books of the défendant company shall 
not be retained intact and available for any accounting which may take 
place in this case. 

"5. From making any disposition, sale, assignment, payraent, mortgage, or 
pledge, either coloraWe or otherwise, during said perl(jd in any way calcu- 
lated or disposed to hinder or prevent the complainant herein from collecting 
01' recovering on any exécution that may be levied upon the défendant in this 
suit." 

This motion must be denied. It does not appear that the plaintiff 
is a stockholder of the American Bottle Cap Company, or has any lien, 
équitable or otherwise, on its property, or that it is a cestui que trust 
of any property in the possession of that company. The plaintiff has 
not yet established any right to profits and damages and it may never 
do so. Nor has it applied for the appointment of a receiver. I am not 
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aware of any well-considered case recognizing the proprîety of grant- 
ing under thèse circumstances the summary and radical relief now 
sought by this motion. 

[3] The plaintiiï has also moved that the American Bottle Cap Com- 
pany "be ordered to file a bond, with sufficient surety to be approved 
by the clerk, in a sum not less than ten thousand dollars ($10,000) to 
secure the payment to the plaintiiï company of any exécution which 
may be levied upon the défendant in this suit." This motion also must 
be denied. This is a patent cause in which the relief prayed, aside f rom 
the recovery of profits and damages, is an injunction against acts of in- 
f ringement. On the showing which has been made the plaintiff is en- 
titled to a preliminary injunction, but not to an order against the Ameri- 
can Bottle Cap Company in invitum for the giving of bond as moved 
for. After the awarding of a preliminary injunction, if the parties agrée 
upon the giving of bond by the défendant in a given arnount, to the 
end that it may be relieved from the possible hardship of an injunction, 
the court would not interpose any objection to the carrying into eflfect 
of such an arrangement. But such procédure is totally unlike that now 
proposed by the plaintifï. 

[4] In view of the foregoing considérations it is proper that a pre- 
liminary injunction should issue against the American Bottle Cap Com- 
pany enjoining it as prayed. The aflîdavits and exhibits show that it 
has infringed claim 2 and thereby put itself in the position of a wrong- 
doer. While it appears from an affidavit made January 7, 1918, that 
the American Bottle Cap Company went out of active business, it also 
appears that it would continue its existence until its outstanding in- 
debtedness should be coUected and its liabilities and obligations paid. 
Under thèse circumstances the awarding of a preliminary injunction 
against that company cannot upon its own showing préjudice it while 
it may serve to guard the interests of the plaintifï. 

The affidavits and exhibits, however, do not show any infringement 
or threatened infringement on the part of the Cherry-Bassett Company. 
Under thèse circumstances the awarding of a preliminary injunction as 
against the Cherry-Bassett Company must be denied. 

A decree in accordance with the foregoing opinion may be prepared 
and submitted. 



TPIE DORSET. THE l'OCAHONTAS. THE CRISFIELD. 
THE CARP^LOAT NO. IS. 

(District Court, E. D. Virginia. Mareli 7, 1918.) 

Collision tS=>102 — Vessel Leaving Slip and Pas.sing Tow— Mutual Faults. 
A collision occurred in the daytime in Klizabeth river at Lambert's 
Point between a large steamship backing out from lier slip on the east 
side in charge of the tug Pocahontas, after giving the slip signal and a 
carfloat in tow of the tug Crlsfleld on a 600-foot hawser passlng down. 
When a quarter of a mile away the Crlsfleld gave a signal of two whistles 
which was answered by the same by the steamship being then halfway 
out of the slip. The Crlsfleld proceeded at full speed of 7 miles and 

<g=>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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passed safely, but her tow came into collision with tlie .starboard quarter 
of the steamsliip. Held, that both tugs were in fault for navigating after 
ex change of signais, without proper regard for the movements of eacli 
other, the Crisfleld also for using so long a hawser lu violation of law and 
harbor régulations, and the steamship for giving tlie signal she dld and 
then continuing to baclî into the stream ; tlie cliaunel being only GOO feet 
wide and obstructed by other shipping. 

In Admiralty. Suit for collision by Arthur Lloyd Hughes, niaster 
of the steamship Dorset, against the steam tugs Crisfield and Pocahon- 
tas and the New York, Philadelphia & Norfolk Railroad Company 
Carfloat No. 18, with cross-libels. Decree holding both tugs in fault. 

Kirlin, Woolsey & Hickok, of New York City, and Edward R. Baird, 
Jr., of Norfolk, Va., for libelant. 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass., and Hughes 
& Vandeventer, of Norfolk, Va., for the Pocahontas. 

Thomas H. Willcox and Hughes, Little & Seawell, ail of Norfolk, 
Va., for the Crisfield and the Carfloat No. 18. 

WADDILL, District Judge. Thèse cases involve a collision between 
Carfloat No. 18 of the New York, Philadelphia & Norfolk Railroad 
Company and the steamship Dorset în the Elizabeth river, ofï L,am- 
bert's Point piers, Norfolk, Va., on the morning of January 25, 1917, 
about 11 o'clock. 

The original libel was filed by the Dorset against the Crisfield and car- 
float, and also the tug Pocahontas. The owners of the Crisfield and 
carfloat filed a cross-Hbel against the Dorset, and a separate libel against 
the Pocahontas, and the owners of the latter tug, the Lambert's Point 
Towboat Company, filed its answer to the two libels against it, and in 
the twelfth paragraph thereof claimed the benefit of the provisions ot 
the act of Congress providing for limitation of liability. 

The Dorset, a large ocean-going steamship 460 feet long, 58 feet 
beam, 31 feet deep, and 7,000 gross tons, was in the slip on the south- 
ern side of the northern or steel coal pier at Lambert's Point, and had 
engaged the services of the Pocahontas to take her from the slip eut 
in the channel. Before making her departure, the appropriate and 
usual slip signal of one long blast of her whistle was given by the Dor- 
set to indicate her purpose to back out of the slip, which was heard 
by those in charge of the navigation of the Crisfield, which had the 
carfloat in tow, coming down the channel some half a mile away. On 
hearing the slip whistle, the Crisfield sounded two blasts of her whistle, 
indicating her désire to pass the Dorset on her own starboard side. 
This signal was not heard by those in charge of the Dorset, and no an- 
swer was made thereto ; and the Crisfield, a short time thereafter, 
when something over a quarter of a mile away upstream, again sound- 
ed two blasts of her whistle to indicate her purpose to pass on her own 
starboard side, to which the Dorset, when the Crisfield was about one- 
quarter of a mile away, and the Dorset about halfway out of the slip, 
promptly replied with two blasts of her whistle, apparently giving her 
assent to the Crisfield's so doing. The tug and tow were proceeding 
at full speed of about 7 miles an hour at the time of giving the signais, 
and so continued up to the time of the collision. Shortly before it hap- 
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pened she put her wheel hard astarboard, with a view of going as far 
to port as the circumstances admitted, having regard to other shipping 
then présent in the harbor immediately in her course, and, upon the 
tug passing abreast of the Dorset, put her wheel hard aport, tO' avoid 
collision with an anchored vessel ahead. 

The Dorset was being brought out of the slip under the direction of 
the officers of the Pocahontas, the latter's master being upon the Dor- 
set's bridge, directing the movement of that ship out of the slip, and 
the Pocahontas keeping its bow against the starboard bow of the 
Dorset, to facilitate her movement out of the slip. The Dorset backed 
out under her starboard engine, until her bow had slightly passed the 
end of the pier, her stern angling upstream, when she rang up her star- 
board engine, and shortly thereafter her port engine, and the Poca- 
hontas assisted in shoving her head round into the stream, with a view 
of straightening out therein. 

At the time of the collision the testimony is to the efîect that, al- 
though the Dorset was well out in the stream, her stern angling up- 
stream, she was still moving slightly backwards, although her engines 
had been put f orward ; and it was in this condition that the starboard 
bow of the carfloat, that had not materially changed its course foUow- 
ing the tug, under the latter's movement to port, coUided with the. 
starboard quarter of the Dorset, causing the latter serious injury. 

The Dorset's contention is that the Crisfield was an overtaking vessel, 
and her signais so indicated, being given to notify the Dorset of her in- 
tention to pass, leaving the Dorset on her starboard; that, being an 
overtaking vessel, it was her duty to keep out of the way of the Dorset, 
and to pass her in safety ; that the Dorset's reply to her signal simply 
indicated her acquiescence in the tug's désire, at the latter's own risk, 
and that the Dorset assumed the Crisfield and its tow had ample room 
to pass ; that her two signais indicated nothing more than this, and 
there was no occasion for the signais to bave been given to the Dorset, 
save as f rom an overtaking vessel. 

The Crisfield, on the other hand, dénies that she was an overtaking 
vessel, and that the rules applicable to such passing applied. She in- 
sists that the vessels were on crossing courses; that she had to pass 
as she did, by sounding the two whistles, and securing assent thereto of 
the Dorset; that, assuming it to be an overtaking case, the Dorset 
ought not to escape liability, since she should not hâve crowded the 
course of the Crisfield and her tow; and that her reply of two blasts, 
to the two of the Crisfield, entirely misled the latter vessel, if it did 
not indicate that she could pass on her starboard side, as requested, and 
that the Dorset would direct her navigation to that end.. 

The court bas given much considération to the testimony, and to 
the rules of navigation properly governing vessels in their respective 
situations, and its conclusion is that neither the crossing nor the over- 
taking rules strictly apply, but, on the contrary, the case was one of a 
passing vessel colliding with one backing out of a slip (rule 5, art. 18 
[Comp. St. 1916, § 7892]), and under principles of maritime law, and 
particularly the spécial circumstances and gênerai prudential rules (ar- 
ticles 27 and 29 [Comp. St. 1916, §§ 7901, 7903]), that the two vessels 



870 250 FEDERAL REPORTER 

could and should hâve so navigated as to avoid collision one with the 
other, and that both are reprehensible for failure to do so. There was 
a smooth sea, the tide not running sufficiently strong to materially af- 
fect the movements of the vessels, light wind, in broad daylight, 
and save from the- dangers incident to navigation at this point, where 
the channel curves, and the harbor generally is, and was at the time, 
crowded with other shipping, there was nothing to cause this collision, 
save the failure of one or other of the vessels to navigate with the de- 
gree of care and prudence required. It is entirely manifest that, if 
each vessel did just what in efïect both admit doing, that is, each piir- 
sued the even ténor of its way without paying serions attention to the 
présence and movements of the other, that they would almost inev- 
itably come together; and this, in the judgment of the court, is pre- 
cisely what they did, with the resuit that might reasonably hâve 
been anticipated, The down-going tug and tow sought to pass, with- 
out materially changing its course, on account of the outcoming ship 
from the slip, or reducing its speed, and the steamer launched forth 
backwards from the slip into the main channel in apparent disregard 
of the rights of the down-going tug and tow. 

The Crisfield, having regard to the channel, the deep-water eut be- 
*ing only 600 feet wide, the bend at or near the point of collision, 
and the présence of shipping on the port side of the channel, some of 
it swinging out into the channel, must bave known that it was at least 
dangerous to bave attempted to pass down at the speed of 7 miles an 
hour, with a tow of over 1,000 feet long (the tug being over 100 feet, 
the hawser some 600 feet, and the carfloat 350 long), operated in vio- 
lation of law and of the harbor rules and régulations ; and to bave 
attempted to do so, with this large hip apparently backing across its 
course, by giving to her: passing signais, and receiving what it deemed 
an assent thereto, with the outcoming vessel in fuU view, and continu- 
ing its movement across the tow's course, was inexcusable. Indeed, she 
should not hâve attempted to pass over this course on a hawser of 
this length at ail ; the saf er, if not the only saf e, course being for the 
Crisfield to bave made fast alongside of the carfloat, where it could 
promptly and effectively bave controUed the carfloat's movements, and 
at least its hawser should hâve been most materially shortened. Rules 
and Régulations Board of Harbor Commissioners, § 18; Act Cong. 
May 28, 1908, c. 212, ,§ 14, 35,Stat. h. 428 (Comp. St. 1916, § 7969), 
and régulations duly promulgated pursuant to the statute of Decem- 
ber 7, 1908; United States v. Transportation Co., 184 U. S. 247, 22 
Sup. Ct. 350, 46 L. Ed. 520 ; The Jamestown, 1 14 Fed. 596 ; The Man- 
hattan (D. C.) 181 Fed. 229, 233 ; The Margaret J. Sanford (D. C.) 
203 Fed. 331 ; The Teaser, 246 Fed. 219, 222, C. C. A. — . 

The Dorset, on the other hand, should not be excused from fault 
under the circumstances of this case. She had notice of the présence 
of the tug and tow ; she was advised of what the latter purposed 
doing ; and she should not bave continued backing out into the stream 
without in some manner recognizing the existing conditions, and 
certainly she should not bave sounded the two blast signal, which 
misled the other vessel; and if that signal only meant, as claimed by 
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the Dorset, that she assumed the other vessel would take care of it- 
self, it should not hâve been given at ail, as no such rule was pre- 
scrited. On the contrary, danger signais should hâve been sounded 
(rule 3, art. 18, Pilot Rules [Comp. St. 1916, § 7892]), or some step 
taken to indicate lack of understanding of the proposed movements 
of the Crisfîeld ; and if, as claimed by the Dorset, she deemed the 
other vessel an overtaking vessel, wliich the court thinks the facts did 
not warrant, in that event she should not hâve crowded the course of 
the passing vessel (article 18, rule 8), which she necessarily did by 
continuing to back into and across the stream. 

It follows from what has been said that the collision occurred as the 
resuit of the joint négligence of the Crisfîeld and her tovir and the 
tug Pocahontas, and that the losses arising therefrom should be divided 
between them, and a decree so determining will be entered on présen- 
tation. 



Ex parte DT'NX. Ex parte HILLER. Ex parte YANYAR. 

(District Court, D. Massacliusetts. January 9, 1918.) 

Nos. 1599-1601. 

1. Aii^rY AKD Navy t5=>20 — Sei-ective Draft Act— T>ate Registration. 

Wliere petltioners M'ho failed to résister in accordance witli Sélective 
Service Act May 18, 1917, c. 15, § 5, 40 Stat. 80, were tliereafter registered 
and notifiée! to report for militnr.v service, tiie late registration was 
autliorly.ed ; tlie régulations issued under the act expressly providing 
ttierefor. 

2. Army and Navy <S==>20, 38 — Sélective Dbaft Act — Failube to Register — 

Effect. 

Under Sélective Service Act May 18, 1917, § 5, declaring that any per- 
son who shall willfully fail or refuse to présent himself for registration or 
to subniit thereto as provided sliall be guilty of a misdemeanor, and 
shall upon conviction be irai)risoned for not more than one year, and shall 
thereupon be duly registered, one prosecuted for nonregistratlon is not 
during tlie pendency of the prosecution exempt from military service, 
but may be registered and forthwith called for sei'vlce, and a failure 
to respond to such call will make him a desefter punishable under mili- 
tary law. 

3. Army and Navy <S==41(1) — Military Offenses — Pbecedenoe Bbtvceen Mil- 

itary AND Civil I'rosecutions. 

Wliere pctitioners, who had been registered during the pendency of a 
prosecution against them for failure to register as required by Sélective 
Service Act May 18, 1917, § 5, failed to respond to a call to report for 
service, and thus became deserters, the question whether they could first 
be tried under th(> military or the civil law of the United States is a 
matter to be settled between the respective departmonts of the govern- 
ment, and petitioners cannot defeat the sentence of a court-martial hased 
on their désertion because of the pendency of a prosecution against them 
for tlie civil offense. 

4. Habeas Corpus <g=3lS — Precedence Between Civil and Military Prose- 

cution — Sentence of Coukt-Mariial. 

In such case, after sentence of court-martial, petitioners' application to 
the civil court for habeas corpus must be deiiied. 

(gzs)For otlier cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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At lyaw. In the matter of the applications of John T. Dunn, Théo- 
dore Hiller, and Adolph T. Yanyar for writs of habeas corpus. Péti- 
tions dismissed. 

Thomas Curran, of Providence, R. L, for petitioner. 

Frédéric G. Bauer, Maj. Gen. Adv., of Boston, Mass., for respond- 
ent. 

MORTON, District Judge. Thèse cases were heard upon the plead- 
ings and statement of agreed facts, without other évidence. The péti- 
tions are not exactly regular, either under the statute (Rev. St. § 754 
[Comp. St. 1916, § 1282]), which requires personal signature and oath 
by the petitioner, or under the common lavs^, according to which the re- 
lator should sign and swear to them; but no objection has been made 
on thèse grounds. Upon essential points the cases are substantially 
alike. Ail the petitioners failed to register, and criminal proceedings 
therefor were instituted against each of them in the United States 
court in Rhode Island. While those cases were pending for trial, 
the petitioners, having been notified to report for military service 
and having failed to do so, were, with the assent of the United 
States attorney for Rhode Island, severally arrested for désertion by 
the military authorities. They were tried by court-martial, and 
were found guilty of désertion. Each was sentenced by the court- 
martial to 20 years' imprisonment in the Atlanta Penitentiary and is 
now held under said sentence. 

[ 1 ] The petitioners' first contention, viz. that there was no au- 
thority to register persons under the Sélective Service Act after June 
5th (the date specified in the President's proclamation), is too obviously 
unfounded to require discussion. The régulations authorized by the 
act explicitly provide for late registration. 

[2] The other contention requires more considération. The act 
provides : 

"And aiiy person who shall willfnlly fail or refuse to présent himself for 
registration or to submit tbereto as hereln provided, shall be guilty of a 
luisdemeanor and shall, upon conviction in the district court of the United 
States having jurlsdiction thereof, be punished by imprisonment for not 
more tliau one year, and shall tliereupon be duly registered." 

The petitioners, relying upon the last clause above quoted, insist 
that they could not be registered under the act (and therefore could 
not be called for military service) until after the completion of their 
punishment for failure to présent themselves for registration. No dé- 
cisions on the point hâve corne to my attention. The question, in the 
law courts at least, seems to be entirely novel. 

The resuit of the petitioners' contention, viz. that the prosecution 
for nonregistration rendered the défendants, during its pendency, 
exempt from military service, is so plainly inconsistent with the gêner- 
ai scope and intent of the act that it ought not to be reached unless re- 
quired by the language used. It does not seem to me that it is re- 
quired, or that section 5 has the meaning contended for. The first 
part of this section provides that the persons therein specified shall 
submit to registration in accordance with régulations to be made by the 
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Président. Then follow provisions that willful failure or refusai to 
register shall be a crime, and that upon conviction and punishment 
therefor the défendant "sliall thereupon be duly registered." This 
last provision was apparently inserted in order to dispel any doubt 
whether a man so prosecuted was still subject to registration and mili- 
tary service, and also to make sure that such défendants would net 
escape registration, by making it mandatory in sucli cases. In other 
vvords, it was intended to co-ordinate tbe action of the draft boards 
and of the courts. 

[3, 4] Each of the prisoners was legally called for service. By dis- 
regarding the call each became a déserter and subject to military hiw 
and discipline. He was an ofïender both under the criminal and under 
fhe military law of the United States. Which department of the gov- 
ernment should first proceed against him was a matter to be settled be- 
tween them. The petitioners had no right to bave the criminal case 
go forward first, if the prosecuting authorities saw fit to allow the 
military accusations to take precedence. 

The situation is one which may arise wherever two jurisdictions 
run through the same territory and over the same persons and prop- 
erty. It is very similar to that which arose in United States v Russo 
(Dist. Ct. Mass.). In that case the petitioner for habcas corpus, while 
out on bail under a prosecution in the state court, was arrested on a 
fédéral bench warrant upon an indictment found in this court. The 
state authorities made no request that he be returned to them. He 
contended that, on his own motion, he was entitled to be restored to 
the custody of his state bail, and that he could not be proceeded against 
in the fédéral court until the other court had completed its proceedings 
against him. After very caref ul considération, I reached the conclusion 
that the question which of the two jurisdictions should first proceed 
against him was one to be settled between them, and that the prisoner 
had no right to be relaxed to state courts. The pétition for habeas 
corpus was accordingly dismissed. No appeal was prosecuted. Judg- 
ment was given orally, and the case did not get into the reports. 
The pétitions for habeas corpus are severally dismissed. 



glIAFFER V. HOWARD, State Auditor, et al. 

(District Court, E. D. Oklahoma. February 4, 1918.) 

No. 2444. 

Taxation <@:^C08(9)--CoLXKCrioN or TAX—iNjUNCTioKi— Adéquate Reme- 
DY AT Law. 

A suit to enjoin tJie collection of income taxes levied against a non- 
resldent under Oklahoma Income Tax (Laws 101.5, e. 164), cannot be 
dismissed on tlie ground that section 9 made appliealile provisions of Laws 
1015, c. 107, relating to ad valorem taxes, and tlnis furnished a complète 
and adéquate remedy at law, the provisions of cliupter 107 in any event 
giving no relief against the liens created by the income tax statute. 



<Ê=jFor other cases see same topic & KBY-NUMBEIi In ail Key-Numbered Digests & Indexes 
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2. Taxation C=s>54 — State Incowœ Taxes— Validitt. 

In View of the several fédéral Income tax acts, 0kl. LawB 1915, c. 164, 
§ 1, declaring that each and every person in the state stiall be lial>le to 
an annual tax on ttie entire net ineoine ol such person arising and ao- 
cruing from ail sources, and ttiat a llke tax shall be levlfed, assessed, and 
collected and paid upon the entire net income from ail property owned, 
and of every business, trade, or profession carried on in the state by 
persons residing elsewhere, is not invaiid as to a nonresident vvho re- 
celved an income from Oklahoma oil wells operated under a lease, on tbe 
ground that the income Is made up from two inséparable éléments, the 
property and the owner's management or intelligence. 

Campbell, District Judge, dissenting in part. 

In Equity. Suit by Charles B. Shaffer against E. B. Howard, 
State Auditor, and John B. Woofter, Sheriff. Motion for temporary 
injunction denied. 

Ramsey, De Meules, Rosser, Martin & King, of Tulsa, 0kl., for 
plaintifï. 

S. P. Freeling, Atty. Gen., for défendants. 

STONE, Circuit Judge. This case is an injunction brought by a 
nonresident of the state of Oklahoma, seeking to enjoin as invaiid the 
enforcement of the state income law taxing that portion of the income 
of nonresidents which is derived from sources within the state. The 
instant décision arises upon an application for a preliminary injunc- 
tion. 

That state statute (Session Laws 1915, p. 232) provides in section 
1 that: 

"Each and every person In this state shall be liable to an annual tax upon 
the entire net Income of such person arising or accruing from ail sources dur- 
Ing the preceding calender year. and a like tax shall be levied, assessed, col- 
lected, and paid annually upon the entire net Income from ail property owned, 
and of everj- business, trade or profession carried on in this state by person.s 
residing elsewhere." 

The tax hère involved was imposed under authority of the latter part 
of this section upon the income derived by the plaintifï from the pro- 
duction of certain oil wells operated under an oil lease. The plaintifï 
lives in Chicago, 111., from which place he directs this business. 

[1] At the threshold of the case is the claim of want of equity be- 
cause of an adéquate legrd remedy. This point is not well taken. Also 
the pétition raised a point that the later gross production tax law of 
the state had displaced the income tax law in so far as incomes from 
oil properties. This point was not pressed at the hearing, and, pre- 
suming it abandoned, we pass it by, 

[2] This leaves the question of the validity of the law. This is 
based on the claims that an income tax is a kind of taxation differing 
in its basic principles from ail other taxation; and, as such, being a 
tax levied against the person who receives the income, is invaiid 
because he is a nonresident; or, if levied against the income, is still 
void because the income is made up from two inséparable éléments — 
the property and the owner's management or intelligence — and the 
latter of thèse is outside the state. 

^=»FoT other cases see same toplc & KSY-NUMBER In ail Key-Numbered DIsests à Indexes 
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It is claimed that income taxation is a ^eneric kind of taxation, dif- 
férent from ail other taxation, and resting upon an entirely différent 
basis. That income taxation is a separate and distinct form of exer- 
cising the sovereign power of taxation is évident. That the right to 
its employrnent rests upon a basis différent from that of other modes 
of raising revenue does not follow. Laying aside political considéra- 
tions, such as gave rise to the War of the Révolution, there is but one 
theory of right to tax underrying ail taxation — that of protection or 
benefit rendered by the state to persons, property, or business. Union 
Refrigerator Transit Co. v. Kentucky, 199 U. S. 194, 202, 26 Sup. Ct. 
36, 50 h. Ed. 150, 4 Ann. Cas. 493 ; Cleveland, P. & A. R. Co. v. Penn- 
sylvania, 15 Wall. 300, 319, 21 L. Ed. 179. Within constitutional lim- 
its, the choice of any particular form of taxation is a practical légis- 
lative problem. Certain classes of taxation hâve adhérents who urge 
certain considération, based upon their ideas of just and practical re- 
sults in taxation. One such class is income taxes, and its sponsors urge 
its employment on the theory that it places the burden of government 
upon those most able to bear it. This may be a reason why the Lég- 
islature should choose income taxation as a revenue-raising method. 
It forms no new basis for a right of taxation itself. It tefers solely 
to a choice of methods, ail of which rest upon a conimon basis. The 
right to tax an income rests upon the protection or benefit given that 
income by the state. 

The next contentions of plaintifî are related in thought, and will be 
considered together. They are based upon the idea that the entire 
income, or at least a material, inséparable, component part thereof 
(the directing or managing int.elligence), is without the jurisdiction 
of the state of Oklahoma. The income hère involved arose solely 
from production of oil wells and appliances within the state of Okla- 
homa, managed by plaintiff from his city of résidence, Chicago, 111. 
Unless the state bas given protection or benefit to this income^ it has 
no reason or right to ask contribution theref rom. McCuUoch v. Mary- 
land, 4 Wheat. 316, 429, 4 L. Ed. 579; Cleveland, P. & A. R. Co. v. 
Pennsylvania, 15 Wall. 300, 319, 21 L. Ed. 179; Union Refrigerator 
Transit Co. v. Kentucky, 199 U. S. 194, 202, 26 Sup. Ct. 36, 50 h. Ed. 
150, 4 Ann. Cas. 493. 

Plaintifî says no such protection has hère been given because the 
levy is "a tax on this plaintifî because of his income." In one sensé 
ail taxes might be said to be a tax on the taxpayer because of his 
land or of his personalty or of his business or of some privilège. But 
what the plaintifî means, as he says further in his brief, is that "the 
tax is directed against the individual and not against the property." 
By way of further elucidation, he quotes with approval from State 
ex rel. Sallie P. Moon Co. v. Wisconsin Tax Commission (Wis.) 163 
N. W. 639, a portion of which is that : 

"It Is the récipient of the income [tax] that is taxed, not his property. 
» * * lîie tax is upon tlie right or ability to produce, create, recedve, 
and eujoy, and not upon spécifie property." 

It does not necessarily follow from this définition that the plaintiff 
is subject to income tax only in the state of his résidence. It means, 
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rather, that he is subject to income taxation only in those jurîsdictions 
which protect him in the production, création, receipt, and enjoyment 
of his income. If he lives in Illinois, and has in Oklahoma the prop- 
erty or the business from which his income flows, does not the lat- 
ter State truly protect him in the privilège of producing-, creating, 
receiving, and enjoying that income when it permits and protects 
his business from which the income flows? How is that atïected 
by his résidence? Both the property in Oklahoma and the intelli- 
gence in Illinois contributed to this income. Each was necessary 
to the resuit. Each had protection from the state in which it was. 
It is impossible to separate the two éléments for taxation purposes. It 
is impossible, if material, to détermine which was most potent in the 
resuit. Can either state be told it cannot be compensated for its 
protection of a necessary component élément of this income, or that 
it cannot measure such compensation by that income? If, through ac- 
cident or design, an individual dwells in one state, while his business 
is in part or wholly located in other states, so that he needs, com- 
mands, and receives the protection of several states, can his income 
theref rom escape imposition ? It may be true that the state which pro- 
tects the person of the one who créâtes, receives, or enjoys an income 
may require of him theref or a tax measured by his ability to pay 
from his entire income. That is no reason why the state which pro- 
tects the business which contributes to his income may not also de- 
mand, as pay for that protection, a tax measured by that part of his 
income which came from that business. If in the one case the state 
of résidence can tax the right to create, receive, and enjoy an income, 
why cannot another state tax his right to create and receive an in- 
come from business within its borders? 

A tax upon an income of the instant character (from a business) is 
directed at neither the person who receives nor the property from 
which the income arises, but at the privilège of making, producing, 
creating, receiving, and enjoying the income itself. The right to lay 
such tax dépends upon the protection of the person who receives or 
of the business which helps create that income. 

There is nothing new in this conception of a nonresident being 
taxed for rights or privilèges he exercises under the protection of an- 
other state. Inheritance taxes are illustrations. Mager v. Grima, 8 
How. 490, 12 Iv. Ed. 1168; Scholey v. Rew, 23 Wall. 331, 23 L. Ed. 
99. Such a tax is levied against the nonresident as well as the résident 
because of his inheritance — the state protects him in that privilège. 
Occupation or business taxes are also illustrative. And this would 
be so because the state of Oklahoma permits him to carry on his busi- 
ness within the state, and protects him therein, irrespective of whether 
he lives within or without the state, or manages the business from with- 
in or without the state. When he can be properly taxed for the priv- 
ilège of inheriting the property or carrying on a business within anoth- 
er state, why cannot he be taxed upon an income he dérives from 
business within the state, when a tax upon such an income as this is a 
levy on the privilège of producing, creating, receiving, and enjoy- 
ing an income? It is true the tax on the income is not upon the busi- 
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ness conducted, but it is also true that the income springs therefrom, 
and, foUowing the situs thereof , as the child takes legally the résidence 
of the parent, it carries the right of taxation with it. 

Such an income of a nonresident is taxable net only because it fits 
in with the theory of the right of ail taxation, i. e., protection, but for 
another reason. The situs of things and choses in action and légal 
rights rests in many cases upon a légal fiction. The necessity of 
avoiding confusion, inconvenience, or injustice arises in some in- 
stance, and the law settles upon a so-called situs. Pamiliar illustra- 
tions are : A married woman ordinarily partakes of her husband's 
nationality and domicile; the law of the domicile controls the descent 
of personalty; and many others to be found in the realm of private 
international law. Thèse questions arise where there are confiicting 
daims of jurisdiction. Their settlement dépends often, if not usu- 
ally, upon broad considérations of public policy and justice. One main 
test in determining the public policy and justice of a situation is to ex- 
amine the possible or probable effect of a particular holding. If the 
above view of this tax taken by the court does not prevail, there will 
resuit the possibility of avoidance of state income taxes. This latter 
through the possibility of taking up résidence in a state with little or 
no taxation of that sort. Income taxation is too valuable and im- 
portant a method of exercising the sovereign power of taxation to 
risk any diminution through a choice of résidence at the hands of the 
party taxed who at the same time maintains his property and business 
as before. The public good requires its préservation in its entirety. 
As said by Mr. Justice Field (Delaware Railroad Tax, 18 Wall. 206, 
226, 21 L. Ed. 888) : 

"The power of taxation Is an attribute of .sovereignty, and ifs essential to 
every independent government. As this court has said, the whole community 
is interested in retaining it Tindinïinished. * * » " 

In addition to the above theory of taxation and public policy consid- 
érations there is another thought which, while not controlling, has a 
persuasive force. That is the history of our national income laws. 
Our first income tax law sprang from the early exigencies of the Civil 
War. The act of August 5, 1861, c. 45, § 49 (12 St. 292, 309), taxed 
incomes of résidents and those derived from property in United States 
belonging to citizens of United States residing abroad. That of July 
1, 1862, c. 119, § 84 (12 St. 432) provides for tax on gross receipts for 
insurance premiums, "and like duty shall be paid by the agent of any 
foreign insurance company having an office or doing business in the 
United States." The act of June 30, 1864 (13 St. 223, c. 173, §§• 105, 
116), followed the two preceding laws. The act of July 4, 1864 (13 St. 
417), continued the tax as to résidents and nonresident citizens. The 
act of July 13, 1866 (14 St. 98, c. 184, § 9), amended section 116, su- 
pra, "and a like tax shall be levied, collected, and paid annually upon 
the gains, profits, and income of every business, trade, or profession 
carried on in the United States by persons residing without the United 
States, and not citizens thereof." This act also aniended section 122 of 
the June 30, 1864, act, which taxed bond coupons, interest, and divi- 
dends of railroads, canals, turnpike, etc., companies by inserting as to 
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bond or stockholders the words "including nonresidents whether citi- 
zens or aliens." The act of March 2, 1867 (14 St. 471, 477, c. 169, § 
13), followed section 166, supra, as amended "and a like tax shall be 
levied, collected, and paid annually upon the gains, profits, and income 
of every business, trade, or profession carried on in the United States, 
by persons residing without the United States, and not citizens there- 
of." The act of July 14; 1870 (16 St. 256, 257, c. 255, § 6), covered 
incomes of résidents, nonresident citizens, "any business, trade, or pro- 
fession carried on in the United States by any person residing without 
the United States and not a citizen thereof," and "rents of real estate 
within the United States owned by any person residing without the 
United States, and not a citizen thereof." Section 15 of this act pro- 
vided for a tax on coupons, interest, and dividends "to whatsoever per- 
son the sarne may be due, including nonresidents, whether citizens or 
aliens." There followed an hiatus in this sort of taxation until the act 
of August 27, 1894 (28 St. 509, c. 349), which provided (section 27) for 
a tax on incomes of citizens, whether résident or nonresident, and on 
"ail property owned and of every business, trade, or profession carried 
on in the United States by persons residing without the United States." 
Section 31 provides that "any nonresident" may hâve benefit of certain 
exemptions by filing tax statement, and "in Computing income he shall 
include ail income from every source, but unless he be a citizen of the 
United States he shall only pay on that part of the income which is de- 
rived from any source in the United States." Nonresident corporations 
were under same liability as résident. The act of August 5, 1909 (3& 
St. 112, c. 6, § 38} covers income of corporations, "or, if organized un- 
der the laws of any foreign country, upon the amount of net income 
over and above five thousand dollars received by it from business trans- 
acted and capital invested within the United States and its territories." 
The act of October 3, 1913 (Act Oct. 13, 1913, c, 16, 38 Stat. 114), tax- 
éd incomes of citizens (résident or nonresident), of résidents, and from 
property, business, etc., in United States of nonresidents (not citizens). 
The act of September 8, 1916 (39 St. pt. I, p. 756, c. 463, § 1, subd. a 
[Comp. St. 1916, § 6336a]), imposes such tax on the income of citi- 
zens and of résidents of the United States and upon income received 
"from ail sources within the United States by every individual a non- 
resident alien." The act of October 3, 1917 (40 Stat. 300, c. 63), con- 
tinues the tax of the act of 1916, increasing it as to some classes, and 
by section 200, defining the terms used in connection with war excesS- 
profits tax, provides that "the term 'net income' means, in the case of 
a foreign corporation or partnership or a nonresident alien individual, 
the net income received from sources within the United States." 
While some of the above références go outside of income taxes, such 
exceptions are illustrations in kindred fields. And ail show an unbro- 
ken législative policy (beginning with the act of July 13, 1866, and ex- 
tending through the act of 1917) to tax the incomes of nonresident 
aliens in so far as derived from sources within the United States. 
There has been but one judicial challenge of this asserted right. In 
Raiiroad Co. v. Jackson, 7 Wall. 262, 19 L. Ed. 88, although the validi- 
ty of the income tax law of June 30, 1864, was questioned, in so fat 
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as réduction of interest was concerned, by a nonresident alien railroad 
bondholder, the court held that the act under considération did not in- 
clude such a person within its terms, saying : 

"It is not importiint, however, to pursue tlie argument, as Congress has 
since, in express tenus by the acts of March 10 and Jiily 13, 1866, Imposed a 
tax on alien nonresident liondholders. The question liereafter will be, not 
whether the laws enibrace tlie alien nonresident holder, but whether it is 
compétent for Congress to impose it, upon whlch we express no opinion." 

Mr. Justice Clifford (Mr. Justice Swayne concurring) dissented, 
saying : 

"I dissent from the opinion and judgment of the court in this case, because 
I thinl<; the taxes in question, both state and fédéral, were legally assessed, 
and that the officers of tlie railway eonipany properly deducted the same from 
the amount of the coupons de.scribed in the déclaration." 

Se that, as far as there has been any expression upon the validity of 
such provisions, they hâve been approved. There is no reason why the 
situs of an income is any différent when the tax is national instead of 
state. The relative positions of the nonresident alien and the state non- 
resident are, in this respect, identical. If the income is, for taxation 
purposes, only where the récipient résides, then the United States can 
no more tax the income of a nonresident alien than a state can that 
of a nonresident. There is common to both the same reason that no 
sovereignty can properly tax something not within its jurisdiction in 
the sensé of not being under its protection. As said by Chief Justice 
Marshall in McCulloch v. Maryland, 4 Wheat. 316, 429, 4 h. Ed. 579, 
in speaking of the state power of taxation ; 

"It may be exercised upon every object brought within its iurisdlction. 
This is true. But to what source do we trace this right? It is obvions that it 
Is an incident o( sovereignty, and is cooxtensive with that to whieh it is an 
Incident. AU subjects ovor which the sovereign power of a state extends are 
objects of taxation; but those over whicli it does not extend are, upon the 
soundest prlnclples, exempt from taxation. This proposition may almost be 
pronounced self-evident." 

it is inConceivable that the national government would, under the 
guise of taxation, practice what, without such situs and power, would, 
in the language of Justice Brown, amount to extortion. Union Transit 
Co. V. Kentucky, 199 U. S. 194, 202, 26 Sup. Ct. 36, 50 L. Ed. 150, 4 
Ann. Cas. 493. This history of the long assertion and acceptation of 
the power in a government to tax an income produced in or arising 
from sources within its jurisdiction, though such income belong to one 
foreign in citizenship and résidence, is strongly persuasive of its exist- 
ence. As said by Chief Justice Marshall in the case just quoted (4 
Wheat. p. 401, 4 L. Ed. 579), in speaking of the long ùnchallenged 
législation concerning the old National Bank: 

"An exposition of the Constitution, deliberately established by législative 
acts, on the faith of whlch an inunense property has been advanced, ought 
not to be lightly disregarded." 

And as said by Justice Chase, in considering vi^hether a tax upon 
carriages was a direct tax within the Constitution (Hylton y. U. S. 3 
Dali. 171, 1 Iv. Ed. 556) : 
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"The deliberate décision of the national législature (who did not consider 
a tax on carriages a direct tax, but thought it was witliin the description of a 
duty) would détermine me, if the case was doubtful, to receive the construc- 
tion of the législature." 

To this national history may be added the fact that in every state 
income tax which has been brought to our attention there is the sanie 
provision levying on nonresident incomes from sources within the 
State. Hawaii (Laws April 30, 1901, p. 31, § 1), Missouri (Laws 1917, 
p. 524, § 1), South Carolina (Civil Code 1912, vol. 1, p. 130, § 354), 
and Wisconsin (Laws 1911, c. 658, § 3). 

In what has been said above in référence to the character of an in- 
come tax being in the nature of an excise or privilège levy, the two dé- 
cisions in the case of Pollock v. Farmers' Loan & Trust Co. (157 U. S. 
429, 15 Sup. Ct. 673, 39 L. Ed. 759, and 158 U. S. 601, 15 Sup. Ct. 
912, 39 L. Ed. 1108) hâve not been overlooked. That case determined 
that income taxes from real estate ("rents, or products, or otherwise") 
and from personal property ("bonds, stocks, or other forms of Per- 
sonal property") was a direct tax, within the meaning of the national 
Constitution, and that such a tax upon municipal bonds was invalid 
"because of want of power to tax the source." The facts of the prés- 
ent case place it without the three classes included in that décision. 
This income is derived from the prosecution of an oil business con- 
sisting of the mining, production, and marketing of oil under a lease 
for that purpose. If it is not so excluded, then under that décision 
there could be no question of the right to tax ; for although the ques- 
tion in that case was, in this respect, as to the meaning of constitutional 
terms, yet its détermination turned on the identity or close relation 
between the income and the property which produced it (158 U. S. at 
629). Viewing this case as without the décision of that case, yet there 
are expressions therein which seem to sustain the theory that the tax 
upon this income is a privilège tax, and within the rule of Springer v. 
U. S., 102 U. S. 586, 26 L. Ed. 253. In the later opinion the court 
(158 U. S. at 635, 15 Sup. Ct. at 920 [39 L. Ed. 1108]) says: 

"We hâve consldered the act only in re.spect of the tax on Income derived 
from real estate, and from invested Personal property, and hâve not com- 
mented on so much of it as bears on gains or profits from business, privilèges, 
or employments, in vlew of the instances In which taxation on business, privi- 
lèges, or employments has assunied the guise of an excise tax and been sus- 
tained as such." 

In the earlier opinion (157 U. S. at 578, 15 Sup. Ct. at 688 [39 L. Ed. 
759]), in commenting on the Springer Case, the court says: 

"The original record discloses that the income was not derived in any 
degree from real estate, but was in part professional as attorney at law and 
the rest interest on United States bonds. It would seem probable that the 
court dld not feel called upon to advert to the distinction between the latter 
and the former source of Income, as the valldity of thé tax as to elther would 
sustain the action. 

"The opinion tlius concludes: 'Our conclusions are that rJirœf taxes, within 
the meaning of the Constitution, are only capltatlon taxes, as expressed in that 
instrument, and taxes on real estate, and that the tax of which the plaiutlff 
in error complains Is within the category of an excise or duty.' 

"While this language Is brqad enough to cover the interest as well as the 
professional earnlugs, the case would hâve been more signiflcant as a prece- 
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dent if the distinction had been bronglit out in tlie report and commented on 
in arrlving at judgment, for a ta.7; on profc.i.notutl rcceipts niiyht lie treateê 
as an excise or duty, and therefore Indirect, wlien a tax on tlie income of 
personalty might be lield to be direct." (Italics mine.) 

The conclusion, therefore, is that the state had jurisdiction to levy 
an income tax against a nonresident upon that portion of an income 
of this character derived from sources vvithin the state. 

The provision of the law creating a tax Uen upon ail property in 
the state is not subject to attack. It does not prétend to create a Per- 
sonal liability, and the lien is no broader than the tax which is based 
upon the income from ail property, business, etc., in the state. Note 
Scholey v. Rew, 23 Wall. 331, 23 L. Ed. 99, for statute with similar 
provision. 

Kor does the law discriminate against nonresidents. It can cover 
oniy such incomes as arise from property within Oklahoma. He is 
permitted the privilège of making an income in Oklahoma upon as 
near the same basis afïorded résidents as is possible to devise, 

The preliminary order should be denied. 

COTTERAI^, District Judge (specially concurring). The two ques- 
tions argued upon the pending motion pertain to the equity jurisdic- 
tion of this court and the validity of the tax in controversy. 

It is contended that by section 9 of the Income Tax Act, sections 2 
and 7, subd. B, art. 1, c. 107, Session L,aws of 1915, relating to ad 
valorem taxation, are made available to plaintiff as an adecjuate reni- 
edy by state law. Section 2 allows a hearing, upon évidence, before 
the county board of equalization, and an appeal by transcript to the dis- 
trict court. Section 7 provides for payment and suit, where the action 
had is not subject to appeal. But section 9 of the Income Tax Act does 
not purport to make those sections applicable to income taxes. It pro- 
vides only that the auditor may revise returns and hear complaints, 
with équivalent powers, and by like remedy and proceedings, as the 
county board of equalization. His action was invoked by the plaintiff 
in the way thus authorized. As the terms of section 9 are plain, and 
it defines the course open to the plaintiff, by familiar rule it cannot be 
interpreted as contemplating any other remedy. 

A sale by the sheritï under the tax warrant authorized bv section 10 
of the Act, pursuant to section 7392, Revised L,aws of 1910, would di- 
vest title as in case of exécution. This would not, however, justify 
an équitable remedy, as the mère enforcement of an illégal tax by 
process constitutes only a trespass, for which the law is presumed to 
give an adéquate remedy, as decided in Shelton v. Platt, 139 U. S. 
591, 11 Sup. Ct. 646, 35 L,. Ed. 273, and many other cases to the 
same effect. But by section U the tax is declared to be a lien on 
ail the property of the delinquent, and as the plaintiff's property con- 
sists partly of land, although mainly of leases, jurisdiction was ac- 
quired to free the land of the tax lien. And whether otherwise sus- 
tainable, in view of the character of minerai leases in this state, it 
should be retained in order to détermine the entire controversy over 
an intégral assessment. The plaintiff, therefore, is entitled to pursue 
250 P.— 5C 
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a remedy in equity to obtain an adjudication upon the validity of the 
tax. Ohio Tax Cases, 232 U. S. 576, 34 Sup. Ct. 372, 58 L. Ed. 737; 
Green v. Louisville & Interurban R. R., 244 U. S. 499, 37 Sup. Ct. 
673, 61 L. Ed. 1280, Ann. Cas. 1917E, 88. 

On the merits, the complaint is that the situs of the income is, in 
whole or in part, beyond the limits of the state, and that there is 
a discrimination as between résidents and nonresidents. Primarily, 
the taxation of incomes is well within the taxing power of a state. 
But a proper classification of this tax is no doubt vital in determining 
whether it is to be upheld. That it is not a property tax in the ordi- 
nary sensé is clear, as taxes of that character are otherwise authorized 
by the state Constitution, and the income tax is laid on earnings f rom 
both property and business. Obviously, it is meant to be the same 
kind of a tax upon income from either source, and it could not be so 
if laid on the property yielding the returns. If it should be finally 
decided in this' state that it is a tax on the récipient only, then doubt- 
less its situs for taxing purposes would be at his domicile. But "a 
statute must be construed, if fairly possible, so as to avoid not only 
the conclusion that it is unconstitutional but also grave doubts upon 
that score." United States v. Jin Fuey Mov, 241 U. S. 394, 36 Sup. 
Ct. 658, 60 L. Ed. 1061, Ann. Cas. 1917D, 854. 

With that guiding rule in view, this income tax may well be classi- 
fied, under the broad terms of the state Constitution of Oklahoma, as 
a spécial tax on income of nonresidents, as property having a situs 
within the taxing jurisdiction of the state, and as being sustained be- 
cause arising from property or opérations, or both, in the state, and the 
advantages and protection afforded thereto by its laws. Section 12 
of article 10 of the Constitution, in authorizing income taxes, does not 
define their précise character, but wisely leaves it, as well as the meth- 
od of imposition, wholly to the Législature, and neither that section 
nor the Income Tax Act spécifies that the income tax shall be re- 
garded as a tax on the récipient. This interprétation is deemed to be 
quite in harmony with the views of the State Suprême Court, as mani- 
fested in its décisions. 

The state lays this burden on an asset or species of property origi- 
nating in the state, although it may be intangible for a period, and its 
•exact and ultimate value may be realized later, perhaps outside of the 
state. See Adams Express Co. v. Auditor, 166 U. S. 185, 17 Sup. Ct. 
604, 41 L. Ed. 965. This may be a libéral exercise of the taxing 
power, but the power exists, and it is all-sufficient to sustain the tax. 
A debt owing on a bank deposit in Missouri to a citizen of Kentucky 
is taxable in both states. Fidelity & Columbia Trust Co. v. City of 

Louisville, 245 U. S. 54, 38 Sup. Ct. 40, 62 L. Ed. (Nov. 5, 1917). 

The jurisdiction of the state of domicile "over a creditor's person 
does not exclude the power of another state, in wbich he transacts his 
business, to lay a tax upon the crédits there accruing to him against 
résident debtors, or thus to enforce contribution for the support of 
the government under whose protection his aiïairs are conducted." 
Liverpool, etc., Ins. Co. v. Orléans Assessors, 221 U. S. 346, 31 Sup. 
Ct. 550, 55 L. Ed. 762, L. R. A. 191 5C, 903. And the power to tax is 
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evidently not niled by the place of payment. Upon like principle, the 
receipt of income outside of this state does not coiitrol the validity of 
the tax. 

The élément of Personal ability or services in acquiring the income 
may be disreg'arded. It enters into ail income and causes the retums 
from an occupation. But it bas not been deemed important in the 
taxation of property, and need not be deducted from an assessment. 

No constitutional objection to the tax hère involved is found from 
the supposed discrimination against nonresidents. While the same 
exemptions are allowed, only a résident may deduct losses outside of 
the state. If a case were presented where losses of that kind had oc- 
curred, the question would arise whether the inequality was such 
that the taxpayer might successfully complain of it. But there is no 
occasion to décide the question, as the plaintiff does not allège such 
losses and conséquent préjudice. The fact that discrimination might 
arise does not render the law void, and that is ail the plaintiff con- 
tends in bis bill. A law may be good on its face, but fail because of 
its application. Yick Wo v. Hopkïns, 118 U. S. 356, 6 Sup. Ct. 1064, 30 
L. Ed. 220. Hère the law is apparently valid, and a case of harmful 
application should not be assumed. 

As stated, this tax should be regarded as laid upon a spécial kind of 
property, consisting of the net returns from property or business in 
the state, and as tbus classifîed under the state Constitution, the pow- 
er of the state being established, the tax must stand. The motion for a 
temporary injunction is properly denied. 

CAMPBEI/L, EHstrict Judge (dissenting). This is a suit by the 
plaintiff, a nonresident of Oklahoma, to enjoin the défendants from 
enforcing, or attempting to enforce, the collection of a tax assessed 
against him for the year 1916 by the taxing authorities of the state of 
Oklahoma, based upon the net income of the plaintiff for that year 
from his business as an oil and gas producer in the state. An applica- 
tion for preliminary injunction has been heard by the court, organized 
under the provisions of section 266 of the Judicial Code (Act March 
3, 1911, c. 231, 36 Stat. 1162 [Comp. St. 1916, § 1243]), Hon. KIM- 
BROUGHSTONE, Circuit Judge, and Hon. JOHN H. COTTERAL. 
and the writer, District Judges, sitting. Supplementing oral argument, 
counsel were given leave to file brief s, which hâve now been submitted. 

At the threshold of the case it is urged on the part of the défendants 
that the court is without jurisdiction to entertain this action, because- 
the plaintiff is afforded a plain, adéquate, and complète remedy at law 
by the provisions of section 7, c. 107, Session Laws of Oklahoma 1915. 
A careful considération of this section raises grave doubts as to wheth- 
er it applies at ail to cases involving the state income tax law which 
is the subject of this controversy. At any rate, even if it may be said 
to apply, it cannot be said, under the f acts of this case, to afford that 
adéquate and complète remedy afforded by a court of equity. The re- 
lief sought présents matters clearly of équitable cognizance, and hence 
we conclude that this court has jurisdiction. 

Upon considération, it is the writer's conclusion that the preliminary 
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înjunction should be granted, for the reason that the state bas no ju- 
risdiction to subject a nonresident to its income tax, even though a 
part or the whole of the income of such nonresident may arise from 
property owned or business conducted by him within the state. The 
income tax act involved is chapter 164 of the 1915 Session Laws, and 
is entitled "An act providing for an income tax and repealing article 
17, chapter 72, Revised Laws of Oklahoma, 1910." By section 1 of 
the act it is provided that : 

"Kach and every person in this state shall be liable to an annunl tax upon 
the entire net Income of such jterson arising or accniing froni ail sources dur- 
ing the preceding calender ycar, and a like tax shall be levied, assessed, col- 
lected and paid aniiually upon the entire net Income fi'om ail ]iroperty owi>ed, 
and of every business, trade or profession carried on in this state by persons 
residlng elsewhere." 

The taxing power of the state was defîned by Justice Field in State 
Tax on Foreign Held Bonds, 15 Wall, at page 319, 21 L. Ed. 179, as 
f ollows : 

"The power of taxation, however vast in its character and searching in Its 
estent, is necessarily limited to sub.1ects within the jurisdiction of the state. 
Thèse subjects are persons, property, and business. WJiatever form the taxa- 
tion may assume, whether as duties, imposts, excises, or licenses, it must 
relate to one of thèse subjects. It is not i)0ssible to conceive of auy other, 
though, as applied to theni, the taxation may be exercised in a great variety 
of ways." 

This is now the settled law defining and limiting the state's taxing 
power. Cooley on Taxation (vol. 1, p. 25). In the case last cited, 
Judge Field also said : 

"Property lying beyond the jurisdiction of a state is not a subject upon 
which her taxing power can be legltimately exercised. Indeed, it would seeni 
that no adjudication should be necessary to establish so obvions a proposi- 
tion." 

In Union Transit Company v. Kentucky, 199 U. S. at page 204, 26 
Sup. Ct. at page 37 [50 L. Ed. 150, 4 Ann. Cas. 493], it is said: 

"It is essential to the validity of a tax that the property shall be within 
the territorial jurisdiction of the taxing power. Not only is the opération of 
state laws limited to persons and property within the boundaries of the state, 
but property which is whoUy and exclusively within the jurisdiction of an- 
other state receives none of the protection for which the tax is sui)posed to be 
compensation." 

In view of the foregoing well-founded and indisputable rules gov- 
erning the state's taxing power, it is of prime importance that we first 
classify the income tax under considération ; that is, détermine wheth- 
er it is a tax upon the person, the property, or the business of the plain- 
tiflf. The authority for laying the tax is found in section 12 of article 
10 of the state Constitution, wherein, after providing for the taxation 
of tangible property, real and personal, within the state on an ad val- 
orem basis, it is provided : 

"The Législature shall hâve power to provide for the levy and collection of 
license, franchise, gross revenue, excise, income, collatéral and direct Inheri- 
tanee, legacy, and succession taxes; also graduated income taxes, graduate<l 
collatéral, and direct inheritance taxes; graduated legac'y, and succession 
taxes ; also stanip, registratiou, production, or otlier spécifie taxes." 
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It îs very plain that the framers of the slate Constitution had the 
conception of the income tax provided for as something différent and 
distinct from a license, franchise, gross revenue, excise, legacy, or suc- 
cession tax. From a reading of the Oklahoma income tax act, it is 
clear that, so far as it relates to résidents of the state, the Législature 
did not intend that it should be levied upon or hâve any relation or réf- 
érence to property or the opérations of any trade or business within 
the State ; for, as to résidents of the state, the tax is levied upon "the 
entire net income of such persons arising or accruing from ail sources," 
including, of course, those without as well as those within the state; 
and it must be presumed that the Législature well understood that they 
had no power to tax property or business opérations outside of the 
state. A résident of the state is made subject to a tax upon his net in- 
come, even though ail of it arises from property or activities without 
the state. Taxation and protection are reciprocal. The right to tax an 
individual results from the gênerai protection afforded him and his 
property by the state. Cooley on Taxation, vol. 1, p. 22. The résident 
of the state is subjected to the income tax for the protection the state 
affords his person, not his property or any right to do business in the 
state exercised by him ; else it could not he made to extend to a rési- 
dent who neither had property nor did business within the state, and 
by terms of the act it is a like fax which is attempted to be levied upon 
nonresidents to the extent of their net income from property owned, 
and business, trade, or profession carried on in the state. 

The Suprême Court of Wisconsin, discussing the income tax of that 
state, said in Manitowoc Gas Co. v. Wisconsin Tax Commission, 161 
Wis. 111, 152 N. W. 848; 

"Our income tax is a burden laid upon the récipient of tlie income, wliether 
derived from real estate, personal property, or labor, the amount of which is 
deterniined by the amount of the total net income derived from those sources, 
singly or combined." 

The same court, in State ex rel. Moon v. Tax Commission (Wis.) 
163 N. W. 639, said : 

"Much confusion of thought arises from regarding the income tax as a tax 
that is levied upon or attaches to property as such, irre.spective of the person 
sought to be taxed. It is the récipient of the income that is taxed, not his 
property ; and the vital question in eacli case is. lias the person sought to be 
taxed received an income during the tax year? If so, such income, unless 
specifically exempted, is subject to a tax, though the property out of which 
it is paid may hâve been exempt from an income tax in the hands of the 
payer. It is the relation that exists between the person .sought to be taxed 
and spécifie property claimed as income to him that détermines whether tliere 
shall be a tax. If the person sought to be taxed is the récipient during the 
tax year of such spécifie property as income in its ordinary significance, then 
the person is taxed. But the tax is upon the right or ability to produce, 
croate, reçoive, and enjoy, and not upon spécifie property. Ilence tlie amount 
of the tax is measured by the amount of tlic income, irrespective of the 
amount of spécifie property or ability necessary to produce or croate it. In 
the ordinary acceptation of the term, this may be said to be a tax upon in- 
come as the statute denominates it. ISut the tax does not seek to reach prop- 
erty, or an interest in jiropcrty, as such. It is a burden laid upon the récipient 
of an income. State ex rel. Jlanitowoc Gas Co. v. Wis. Tax Comm., 361 Wis. 
111, 152 N. W. 848; State ex rel. Bundy v. Kygaard, 163 Wis. 307, 158 N. W. 
87 [L. K. A. 1017E, 56:^]." 
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The Oklahoma income tax is clearly not a property tax în so far as 
it relates to résidents of the state. As said by the Suprême Court of 
Wisconsin in relation to the income tax of that state, the income tax 
in this state, as applied to résidents, does not seek to reach property or 
interest in property as such ; it is a burden laid upon the récipient of 
the income. While conceding that this income tax is not a property 
tax, nor a tax directly imposed upon any business, trade, or profession 
carried on by the nonresident, counsel for défendants insist that for 
"jurisdictional purposes" the fact that the income subjected to the tax 
is derived from property or business within the state may be looked to. 
In their brief counsel for défendants say : 

"I.iet us again liere emphaslze the fact that income has no relation to the 
property producing the same, nor to the business from wliich the same was 
produeed, except for Jurisdictional purposes alone; and this is not peculiar 
to Income tax alone, but applies with equal force to other forms of taxation." 

But this cannot be Sound. In the first place, it will not do to say 
that this tax may be imposed upon résidents of the state upon one the- 
ory, that is, the protection they receive in their persons, irrespective of 
situs of property or business activity, and upon nonresidents, over 
whose persons the state has no jurisdiction, upon another theory, that 
the income arises from certain property or business enjoying the state's 
protection. If the tax is one pertaining solely to the person of the 
taxable, as we hâve seen is clearly the case in relation to résidents,, 
then it cannot be imposed upon nonresidents, for they are not within 
the taxing power of the state so far as their persons are concerned. 
This was evidently in the minds of the legislators, and hence they at- 
tempted to bring their incomes within the state's jurisdiction to tax 
them by attempting to relate them to the sources within the state 
from which they might be derived. But this, while denominated an 
income tax, is in reality a tax upon the property or business producing 
the income, measured by the income. The basis of such tax must be 
the protection which the state aiïords the property or business, and no 
mère législative nomenclature can make it other than a tax upon such 
property or business. While the déclaration of the lawmaking power, 
as to the character of the tax involved, is entitled to much weight, the 
mère déclaration contained in a statute that it shall be regarded as a 
tax of a particular character does not make it such if it is apparent 
that it cannot be so designated consistently with the meaning and ef- 
fect of the act. Flint v. Stone-Tracy Co., 220 U. S. at page 145, 31 
Sup. Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912B, 1312. In Knowlton v. 
Moore, 178 U. S. 83, 20 Sup. Ct. 764, 44 L. Ed. 969, it was said: 

"As a mère abstract, scientific, or eeononiical problem, a particular tax 
miglit possibly be regarded as a direct tax, when, as a practical matter per- 
taining to the actual opération of the tax, • * * a court would not be 
justifled, for the purpose of iuvalidating the tax, in placing it in a class dif- 
férent from that to which Its practical résulta would consign it. Taxation ia 
eniinently practical, and is, in fact, brought to every man's door; and, for the 
purpose of decldlng upon its valldity, a tax slaould be regarded in its actuai,, 
practical results, rather than with référence to those theoretlcal or abstract 
ideas wliose correctness is the subject of dispute and contradiction among those 
who are experts in the science of politicai economy." 
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In the case last mentioned it was held that the case of Pollock v. 
Farmers' Loan & Trust Co., 157 U. S. 429, 15 Sup. Ct. 673, 39 L. Ed. 
759, Id, 158 U. S. 601, 15 Sup. Ct. 912, 39 L. Ed. 1108, lias decided 
thèse two things : 

"(1) That no sound distinction existed between a tax levied ou a person 
solely becaiise of his gênerai ownerstiip of real property, and tlie sanie tax 
imposed solely because of his gênerai ownership of personal property. (2) 
That the tax on the incouie derived from such property, real or personal, was 
the légal eciuivalent of a direct tax on the property frora which said income 
was derived, and hence must be apportioned." 

In Railroad Co. v. Collecter, 100 U. S. 595, 25 L. Ed. 647, Mr. Jus- 
tice Miller, considering the fédéral income tax law as amended by the 
act of 1866, imposing a tax of 5 per cent, on interest on bonds, divi- 
dends, or profits of certain corporations, said: 

"The tax, in our opinion, is essentially an excise on the business of the 
class of corporations mentioned in the statute. The section is a part of the 
System of taxing incomes, earnings, aud profits, adopted duriug the late war, 
and abandoned as soon after that war ended as it could be done safely. The 
corporations mentioned in tliis section are those engaged in furnlshing road- 
waj's and waterways foi- the transportation of persons and property, and the 
nianifest purpose of tlie law was to levy the tax ou the net earnings of such 
companies." 

But such, we hâve seen, is not the conception of the more récent 
income tax législation, pursuant to state constitutional provisions. 
Keeping in mind that the taxing power of the state is limited to the 
three subjects — persons, property, and business — and that, as said by 
Justice Field in the case involving tax on foreign-held bonds, supra, 
whatever form taxation may assume, it must relate to one of thèse 
subjects, and keeping in mind also the inability of the state to subject 
to tax the person of a noncitizen as well as any property lying with- 
out the state, or any business transacted without the state, the tax un- 
der considération must hâve relation to the person, property, or busi- 
ness of the défendant. We hâve seen that as to citizens and résidents 
of the state it clearly has relation to the person of the taxable as the 
récipient of the income, to the exclusion of any considération of the 
source of such income, based upon the theory of the protection which 
the state affords him in his person as one of its citizens ; but this the- 
ory fails when we corne to consider noncitizens, for the state afifords 
them no protection in their persons, and, being outside its territorial 
îimits, it has no power or jurisdiction to impose upon them a tax purely 
Personal in its nature. Nor does the fact that such noncitizen owns 
property or does business within the state empower the state to impose 
upon him a purely personal tax. It may tax such property or busi- 
ness, but it cannot, by calling such tax an income tax, change the na- 
ture of the tax. It would still be a property tax or an excise tax, ac- 
cording as it related to property or business. It is clear that the Lég- 
islature, realizing its inability to subject noncitizens to a tax purely 
Personal in its nature, but desiring to bring them within the opération 
of its income tax law to the extent that their incomes are derived from 
property owned or business transacted within the state, has attempted 
to impose upon them what it styles an income tax, but which is es- 
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sentially a property or excise tax, measured by the net income derived 
from spécifie property or business within the state. But the property 
and business of noncitizens, while properly subject to any existing tax 
législation operating alike upon citizens and noncitizens, may not be 
singled out and subjected to a tax which is not also imposed npon the 
property and business of citizens, merely because being that of non- 
citizens. The United States Constitution, art. 4, § 2, provides that : 

"The citizens of each state shall be entitled to ail tlie privilèges aud immiml- 
ties of citizens of the several states," 

— and among such privilèges and immunities of noncitizens of a state 
is the right to protection from discrimination against theni in favor 
of citizens of the state in matters of taxation. In Ward v. Maryland, 
12 Wall. 418, 20 L. Ed. 449, the court said : 

"Attempt wlll iiot be made to deflne the word.s 'privilèges and iminuiiitles,' 
or to specify the rights which they are inteiided to secure and protect, beyond 
what may be neces.sary to the deei.sloii of the case before the court. Beyond 
doubt those words are words of very couiprehensive meaning, but it wlll be 
suffieient to say that the clause plainly and uuniistakably secures and pro- 
tects the right of a citizen of one state to pass into any other state of the 
L'iiion for the puipose of engaging in lawful commerce, trade, or business, 
without molestation ; to acquire personal property ; to take and hold real es- 
tate; to malntaiii actions in the courts of the state; and to be exempt from 
any higher taxes or excises than are Imposed by the state upon Its own citi- 
zens. Cooley, Const. Lim. 16 ; Brown v. Slaryland, 12 Wheat. 449 [26 ,L. Ed. 
678]." 

The tax under considération is, as to citizens of Oklahoma, properly 
termed an income tax, because it is imposed upon them as a purely 
Personal tax, measured by their incomes, in considération for the pro- 
tection which the state aftords them in their persons, irrespective of 
the source of such income, or whetlier it be within or without the 
state, and the power of the state to levy such a tax upon its citizens is 
not questioned. But such a tax cannot reach citizens and résidents 
of other states. In their persons they are only subject to the tax- 
ing power of the states of their domicile. If they acquire property or 
do business in this state, they may be taxed as to such property or 
business to the extent, and only to the extent, that citizens of this state 
are taxed on similar property or business. Provisions for such taxes 
are found in laws other than the income tax law now being consid- 
ered, and they apply to citizens and noncitizens alike. To the taxes 
provided by thèse laws, so far as they exist, the property and business 
of the plaintifï within this state are subjected equally with the prop- 
erty and business within the state of ail other persons, résident and 
nonresident. This being true, to subject the plaintiff to this so-called 
income tax, which, as we hâve seen, as applied to a nonresident, is 
essentially a tax upon his property and business within the state, to 
which the property and business of citizens and résidents of the state 
are not subjected, is to deny to him the privilèges and immunities of 
citizens of the state; for while by the same law a tax is imposed upon 
citizens of the state, it is, as we hâve seen, a purely personal tax, not 
in any true sensé a tax upon their property or business, and a tax to 
which the state cannot subject the plaintiff, because, being a citizen 
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and résident of another sovereign state, this state has no jurisdiction 
to tax him on his person. Whether he shall be subjected to such Per- 
sonal income tax is a matter solely within the power of the state of 
his domicile to détermine. 

■ While styled an income tax, the subject of this tax is the récipient 
of the income. The income merely affords the measure of tax. This 
is the dominant conception in ail modem so-called income tax lég- 
islation by the several states, so far as relates to résidents and citi- 
zens of the state. The situs of the source of the income is ignored. 
The power to tax rests in the jurisdiction exercised by the state over 
the person receiving the income, and that its jurisdiction may not ex- 
tend to the property or business producing the income is considered 
immaterial. The attempt to combine with législation providing for 
such a tax a provision for a so-called income tax subjecting the net in- 
comes of nonresidents upon property or business within the state, 
founded not upon jurisdiction of the person, but upon the fact that the 
situs of the property or business is within the state, cannot, in my 
judgment, be sustained. They are essentially separate and distinct 
provisions, relating to separate and distinct subjects of taxation, and 
the latter provision as to nonresidents is in no wise strengthened be- 
cause it is found coupled with the former. It is essentially a tax upon 
the property or business involved. In fact, it must be that, for it 
will not be contended that the state has the power to subject nonciti- 
zens to a purely personal tax. For the purpose of determining its va- 
lidity, it must be considered as standing alone; and, of course, it will 
be conceded that an act imposing a tax upon the property or business 
owned or conducted within the state by nonresidents, without im- 
posing a like tax upon the property or business of résidents, cannot be 
sustained. 

It is suggested that, because nonresidents can come into Oklahoma 
and make fabulons profits from the exploitation of its great natural 
resources, it is désirable that the state furnishing such opportunities 
should, as a considération therefor, be permitted to exact a return in 
taxation commensurate with the opportunities afiforded ; and it is 
further suggested that, if thèse noncitizens cannot be taxed on their 
incomes as is sought to be done hère, many operators who are now 
citizens and résidents of the state will expatriate theijiselves, so as to 
avoid the income tax. But thèse are considérations which in no sensé 
afïect the légal questions involved. The Constitution of the United 
States has decreed that the natural resources of Oklahoma, however 
great, as well as those of every other state, are subject to development 
by ail citizens of the United States alike, regardless of state lines, and 
citizens of other states may acquire property and do business hère 
without subjecting themselves to liability for any purely personal 
taxes such as may be assessed against citizens and résidents, and shall 
be subject to only such taxes on their property and business within the 
state as shall be levied upon similar property and business of citi- 
zens and résidents of the state. 

I am not unmindful of the fact that several other states hâve enacted 
laws similar to the one under considération, and that the fédéra] in- 
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corne tax law provides for the collection of a tax from aliens and 
nonresidents of the United States upon incomes accruing to them f rom- 
property or business within the United States. No case directly de- 
ciding the question hère involved has been found, and it is suggested 
in section 15 of Black on Income Taxes, published in 1913, that this 
and kindred questions relating to the state income tax laws hâve not as- 
yet been authoritatively settled by the courts. But for the foregoing 
reasons I am forced to the conclusion that as to the plaintiff, who is not 
a citizen or résident of the state, the law is invalid as without the 
taxing power of the state, in so far as it may be said to attempt to 
impose a tax solely upon the person, because the plaintiff is not a 
citizen or résident of the state. If as to nonresidents it be treated 
as a tax upon property or business, then it violâtes the privilèges and 
immunities features of the fédéral Constitution. 



KROGER GROCERT & BAKING CO. v. RETAIL CLERKS' INTERNATION- 
AL PROTBCTIVE ASS'N, LOCAL NO. 424, et al. 

(Disstrict Court, E. D. Missouri, E. D. March 22, 19ia) 

TL lîïJUNCTION ®=32 — FEDERAL COUBTS — CLATTON ACT — CONSTRUCTION AND- 
SCOPE. 

Clajton Act Oct 15, 1914, c. 328, § 20, 38 Stat 738 (Comp. St. 1916, § 
1243(1), whlch proMblts the grautlng by fédéral courts of Injunetions tO' 
restraln certain acts In coimection wlth disputes between eiuployers and 
employés, does not hâve the effect of legalizlng any act whlch was pre- 
viously uulawful. 

2. Injunction <S=al01(l) — Fedebal Courts — Unlawful Acts by Stbikinq Em- 
ployés. 

The action of employés of a eompany conductlng 140 retail grocery 
stores In St. Ix>uis, In golng on a strike at a tinie wheu they knew It 
would necessltate the closing for the time of a majority of the stores, and 
would resuit in tlie loss of a large quantity of perishable foodstulîs (whlch 
In fact amounted to $36,000 In value), in af terward enterlng the stores and 
using opprobrious eplthets and threatenlng language to the employés, and 
In congregating in numbers In front of the stores and using harsh, of- 
fensive, and insulting language to customers and intending customers, 
many of whom were Tvomen and children, to enforce a boycott, held un- 
la^vftll, and to authorlze a fédéral court to grant an injunction, under 
Clayton Act Oct 15, 1914, c. 323, § 20, on the ground that it was "necessary 
to prevent irréparable lujury to property, or to a property rlght," of tite 
employer, and also because such acts were in violation of the Food Con- 
servation Act Aug. 10, 1917, c. 53, § 4, whlch makes it unlawful "knowingly 
to commit waste or willfully to permit preventable détérioration of any 
necessaries in or in connection wlth their production, manufacture, or 
distribution," or to conspire or combine "to restrict distribution of any 
necessaries." 

S. Injunction <S=>138 — Liability or Membees — Unlawful Acts of Otheb 
Membebs. 

Where unlawful acts of violence were eommitted by members ' of a 
trade union for the ptirpose of successfully attaining the objects of a 
strike, whlch, wben reported to the union, were commended by the pre- 
sldlng officer and were apparently approved by ail other members, ail 

©=iFor otber cases see same toptc & KEY-NUMBER In aU Key-Numbered Dleests & Indexes 
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members were eqimlly responsible for such acts, and subject to in- 
junction ngaiust their répétition. 

4. INJ0NCTION ©=138 — Uklawïxjl Acts of Steiking Employés — AccoM- 

PMCES. 

One wlio was not a member of a trade xinion, whose members were con- 
ductlng a strilce by unlawful meUiods, but a competitor of the employer 
against vvhich the strike was diretted, and who encouraged such acts, con- 
tributed to the funds ot the strikers, and offered to pay a furtlier sum If 
they would close tlie store opposite his own, was an accomplice in the un- 
lawful acts, and subject to an inclusion in an injunctlon restrainlng the 
same. 

5. CoNSPiRACT tS=>23 — Agis Constiïuting. 

An agreemeut of two or more persons to do an unlawful act or to do a 
lawful act by unlawful means, is an unlawful eonspiracy. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Conspiracy.] 

In Equity. Suit by the Kroger Grocery & Baking Company against 
the Retail Clerks' International Protective Association, Local No. 424, 
and others. On motion for preliminary injunction. Injunction 
granted. 

Walter H. Saunders, of St. Louis, Mo., for plaintiff. 
Chester H. Krum, of St. Louis, Mo., for défendants. 

TRIEBER, District Judge (orally). The right of wage-«arners to 
organize themselves into unions for the purpose of bettering their con- 
ditions is a right which no one can question. There can be no doubt 
that, but for thèse organizations, the conditions of wage-earners would 
hâve been much less endurable than they are at the présent time. The 
law recognizes them, and has never questioned their right to exist. 
Nor can any one question the right of any employés to quit their em- 
ployment, whether they do it singly or collectively, whether it is done 
for a good reason or without any cause, and no court can compel any 
man to work against his will. But it is a right which may cause great 
injury, injury to the wage-earners in the loss of their wages, injury to 
their employers in the loss of their business, and generally the greatest 
loss falls upon those who are the least responsible for it, the innocent 
public. For this reason it is a weapon that should never be used, tin- 
less ail efforts of conciliation, either by conférence or by arbitration, 
hâve failed. 

This is especially true in times like thèse, when the nation is engaged 
in a great struggle which may affect ils existence. Probably 2,000,000 
of men and women bave been taken from their usual vocations to en- 
gage in this great struggle. The government is dépendent upon the 
work of wage-earners and manufacturers in order to carry this war 
to success, and, while the court is not willing to say that an unjustifia- 
ble strike in times like this is treason, it comes mighty close to it, 
morally. But the courts cannot act as arbitrators, and they hâve no 
right to pass upon strikes, whether they are justified or not. The 
courts, especially the courts of the United States, can only act accord- 
ing to the laws of the country, and their powers are limited to what 

<E=>For other cases see Bame topio & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Congress has seen proper to grant to them. The courts of the United 
States, inferior to the Suprême Court, it is hardly necessary to say to 
those who are familiar with our form of government, are mère créa- 
tures of Congress; they are not created by the Constitution, and the 
powers which they possess are only those which hâve been, either ex- 
pressly or by necessary împHcation, granted to them by Congress. 
Congress has the right at any time to withdraw thèse powers, and, if 
it sees proper to do so, it may abolish the courts, inferior to the Su- 
prême Court, ahogether. 

There are certain acts which hâve been declared by the courts, f rom 
time immémorial, to be unlawful. In the latest case decided by the 
Suprême Court (Hitchman Coal & Coke Co. v. Mitchell, 245 U. S. 229, 

38 Sup. Ct. 65, 62 L. Ed. , in which the opinion was dehvered at 

the présent term of that court), it was held that it was unlawful to in- 
tentionally do that which is calculated in the ordinary course of eve. ,s 
to damage, and which does in fact damage, another person's property 
or rights, and therefore is actionable. In that case, the court held that 
for persons to interfère between employer and employés, by inducing 
the employés to' leave their employment and thereby injure the busi- 
ness of the employer, is unlawful and actionable; for persons to at- 
tempt to prevent persons from dealing with another is an unlawful 
act, and is actionable. Since the issues which were decided in that case 
arose, Congress enacted October 14, 1914 what is known as the Clayton 
Act (38 Stat. 730-737). By that act Congress has seen proper to limit 
the powers of courts of the United States, sitting as courts of equity, to 
grant injunctions in disputes between employers and employés, except 
in certain cases. Section 20 of that act says: 

"That no restrainlng order or iii.iunctlon shall be granted by any court of the 
United States, or a judge or the judge.s thereof, In any case between an em- 
ployer and employés, or between employer,s and employés, or between em- 
ployés, or between persons eraployed and persons seeking employment, Involv- 
Ing, or growlng out of, a dispute concerning ternis or conditions of emi)loy- 
ment, unless necessary to prevent irréparable injury to property, or to a prop- 
erty rlght, of the party makiiig the application, for which injury tliere is no 
adéquate remedy at law." 

The efïect of the acts charged in this complaint, if true, certainly 
afïect the property of the plaintifï and its property rights, and in view 
of the allégations in the complaint, which are not denied in the answer, 
that a judgment at law would be inadéquate, because it could not be 
collected from any of the défendants, brings it within that provision 
that "there is no adecjuate remedy at law." That act goes further and 
says: 

"And no such restraining order or in.1unction .shall prohibit any person or 
persons, whether singly or in concert, from terniinating any relation of enipl<i.\- 
ment, or from ceasing to perform any work or labor [no such relief is askedl. 
or from reconimendiiig, advising or persuading otliers by peacefnl means so to 
do, or from atteiiding at any place where any sucli person or persons may law- 
fully be, for the purpo.se of peacefuUy obtaining or communieating iuforai:i- 
tion, or from peacefully persuading any person to worlc or to abstaiu from 
worklng, or from ceasing to patronize or to employ any party to sucli (U'^putc, 
or from recommending, advising, or persuading otliers by peaceful ami I-aw- 
fui means so to do." 
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And the act proceeds: 

"Or from paying or giving to, or withholding from, any person engagea in 
such dispute, any strike beneflts or otliers inoneys or things of value; or from 
I)eaceal)ly assembllng in a lawful inanner, and for lawt'ul purposes, or from 
doing any act or thing whieli might lawfully be done in tlie absence of dispute 
by any party thereto; nor sliall any of tlie acts specifled in tliis paragrapli be 
considered or lield to be violations of any law of the United States." 

[1] It is a mistake to suppose that by thèse provisions of the act 
any act or acts, which were unlawful at the time the act was passed, 
were legahzed. The only effect of this act is to prevent United States 
courts, sitting as courts of equity, from granting injunctions in the 
cases mentioned therein ; but so far as the legahty of the acts is con- 
Cerned, if they were illégal at that time, they are illégal to-day, and if 
the plaintiff has been damaged thereby, he may obtain from the courts 
any remedy which could hâve been obtained before that time, except 
an injunction. Paine JJjv. Co. v. Neal, 244 U. S. 459-471, and dis- 
senting opinion of Mr. Justice Pitney, loc. cit. 483, 37 Sup. Ct. 718, 
720, 61 h. Ed. 1256. 

[2] Now the questions to be determined in this action are whether 
thèse défendants did induce or attempt to induce any employés of the 
plaintiff to leave their employment by force, threats, or intimidation, or 
did they attempt merely to persuade them peacefully. That is the first 
question, It is useless for the court to review ail of the testimony in 
this case ; but the court is satisfied from the great prépondérance 
of the testimony that thèse acts of the défendants were not quiet 
and peaceable — that they used language which would naturally hâve 
an intimidating effect on those to whom it was uttered. Whether 
they meant to carry out thèse threats is wholly immaterial. The ques- 
tion we are concerned with is : What was the effect on those persons 
to whom they were applied? Another thing the évidence shows is 
that harsh terms, approbrious epithets, were used towards thèse em- 
ployés. They were called "scabs." One man was called "Kaiser," 
and while, ordinarily, that could hardly be deemed an insulting term, 
yet, considering the conditions now prevailing in the minds of the pub- 
lic towards the Emperor of Germany, who is generally alluded to as 
"the Kaiser," we know it was intended as a term of insuit, and not of 
commendation. The court finds from the évidence that the efforts 
made to inr^'^ce the employés of the plaintiff to quit their employment 
were not made in a peaceful manner, but were by threats, insulting 
language, and intimidation. 

The same finding must be made in relation to the attempted boycott. 
So far as the distribution of the circulars is concerned, they had a per- 
îect right to distribute them, if it was done peaceably. They had a 
perfect right to say to persons who were in the habit of trading in the 
stores : "I wish you would not trade there ; we hâve been clerks em- 
ployed there, and hâve not been treated f airly ; we bave not been re- 
ceiving wages that will allow us to live properly when the cost of liv- 
ing is so liigh ; if you people will stand by us, and refuse to trade with 
thèse people until they grant us the relief to which we think we are 
justly entitled," they may do so. That would not bave been illégal. 
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so as to justify an injunction, under the Clayton Act. But the évidence 
lihows that the picketing was not donc in that manner ; they congregat- 
ed on the sidewalks in large numbers. The évidence shows that some 
very harsh language was used towards some of those who did not want 
to comply with their requests. An old gentleman said he was called by 
one of the young boys who distributed circulars a name which was so 
vile that he did not care to repeat it, and which the court did not deem 
necessary to hâve repeated. He said it was a very insulting epithet, 
for which he had him arrested, but did not want him prosecuted. The 
entrance to the store was blocked, so that people who started to go in 
there could not go in. The évidence shows that most of the customers 
of the store were women and children, children sent by their parents 
to buy things, and women who would buy the necessaries of life at 
thèse stores — a class of people who are easily intimidated, who would 
naturally object to trading in stores where they are hable, if not in- 
jured in person, to hâve insulting language used by some of the pickets, 
which was of such a nature as to be offensive to the ears of any per- 
sons, especially women and children. Thèse facts hâve been estabiish- 
■ed beyond question. So the court is of the opinion, and so finds, that 
the attempt to prevent people from trading there was not done in a 
peaceable manner, but was done by threats and intimidation, and prac- 
tically, I may say, violence. 

Now, there is another thing. While the law does not prohibit them 
meeting at any place where they may lawf ully meet, it does not author- 
ize them to meet where they are not authorized to meet. A store, it 
is true, is to some extent a public place ; but it is a public place only 
for those who go there for the purpose of making purchases, for the 
purpose of making sales, for the purpose of examining the goods, even 
if they do not buy them — in short, to go there for the purpose of trans- 
acting business. It may be conceded that people may go in there who 
do not want to transact business, for the purpose of conversing or 
speaking with some employé ; but they hâve no right to go there for 
the purpose of doing an unlawful act— that is, to attempt to induce 
employés to leave their employer and thereby practically ruin the busi- 
ness of the employer. The évidence shows, and some of the défend- 
ants admitted that they did go there, and did talk to the employés for 
the sole purpose of inducing them to join their union. On the other 
hand, the évidence on the part of the plaintiflf shows that, when they 
came there, they tried, in some instances, to force them to leave the 
stores, threatened them, and in many instances called them opprobrious 
names. This is conclusive that they went there for an unlawful pur- 
pose. 

Coui^sel for the défendants says they went there to induce them to 
join tljœi union, and not for the purpose of quitting the service. But 
fromvttïé- moment the strike was declared, which was on Friday morn- 
ing/îiardm that moment any member of that union was, by the rules 
andî Désolations of the union, required to quit the employment of this 
plaintiS; The strike was caused by reason of the failure of the man- 
agerof 'the plaintiiï corporation to subscribe immediately to the con- 
tract presented to him, wherein it was provided, among other things, 
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that no person should be employed unless he was a mertîber of the un- 
ion, or became a member of the union within 30 days ; otherwise, the 
contract would be void, and the strike renewed. Of course, that means 
only one thing ; that as long as the strike lasted every employé in the 
plaintiff's store would be required to leave their employ the moment 
he became a member of the union, because, as has been testified, any 
member of the union who would continue to work there, or would ac- 
cept employment af ter that, would immediately be expelled, and we 
know a union strike would be a futile and foolish thing if the members 
disregarded its rules and failed to strike when ordered to do so. 

The next question is: Were the acts of the défendants unlawful 
by reason of the fact thât by ordering this strike, and inducing so niany 
of the employés of the plaintiff to withdraw from employment, 85 of 
the 140 retail stores of this plaintiff had to be closed by reason of the 
strikes, causing a loss of the value of $36,000 of perishable food, such 
an unlawful act as would justify the court, in view of the Food Con- 
servation Act of Congress, to grant the writ of injunction. That act 
provides : 

"That it is unlawful under tlils act for nny pcrson or persong to knowingly 
commit waste or willfully to pfirmlt preventable détérioration of auy necessa- 
ries in or in connection witti tlieir production, or distribution." 

And furthermore it makes it an offense for any person to restrict 
the distribution of any necessaries, or do anything whereby transporta- 
tion, producing, harvesting, manufacturing, supply, or dealing in any 
necessaries of life is interfered with. If thèse défendants, by reasoii 
of their acts, caused a loss of ail this perishable food, they were cer- 
tainly guilty of a violation of this act, and in the opinion of the court it 
would be wholly immaterial whether it was donc by violence, threats, 
intimidation, or otherwise. The owner of this perishable food would 
be entitled to the aid of a court of equity of the United States to re- 
strain them from acts which will cause still greater destruction of such 
food. The évidence shows that this plaintiff, in every one of the 
stores, dealt in méats, butter, eggs, vegetables, oleomargarine, lard, and 
other perishable goods ; that they were also bakers, and dealt in breads, 
cakes, pies, and pastries ; and, of course, thèse défendants, who had 
been employés of the plaintiff, knew thèse facts, and they must hâve 
known that, if the stores were closed, especially on Friday and Satur- 
day, that thèse food products would naturally deteriorate, if not alto- 
gether spoil and be wasted. 

The court is not willing to believe that the strike was called on 
Friday for the reason that they knew there would be more perishable 
goods on Friday and Saturday, which could not be carried over Sun- 
day, and that caused them to strike on that day, as claimed by counsel 
for plaintiff. The court is unwilling to ascribe to thèse défendants 
such a despicable, willful act. They are as much interested in the 
production and in the cheapness of food as anyhody; in fact, more 
so than people of large means. I believe they never gave it any 
thought ; at least, I am unwilling to believe that they started the strike 
on that day on that account, but rather believe it took them some days 
before they could organize the union, and it took some f ew days before 
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they could prosélyte among the employés of the plaintiff and indace 
a sufficient number to join them, so as to prevent the opening of the 
stores. But that they knew that would be the resuit as to the perishable 
goods the court finds. 

The court is somewhat in doubt whether there is any évidence which 
justifies it in finding that there was any interférence with Interstate 
commerce. The évidence shows that plaintiff did considérable inter- 
state business before that time, but there is nothing to show that dur- 
ing the time the stores were closed there was any Interstate business 
offered to them. There is nothing to show that they received any 
mail orders during that time which required the shipment of goods 
to the State of Illinois, where, I believe, they testified they do most 
of their Interstate business. There is nothing to show that there was 
any interférence with any goods to be shipped to, or which were re- 
ceived by rail at their warehouse from, other states, and for that 
reason the court finds that there is nothing to indicate that there was 
any interférence with interstate commerce. There were threats to 
interfère with the delivery of the goods at the stores, and, while there 
is no évidence hère to show that there was any actual interférence, it 
finds that, by reason of threats in the course of deliveries to the stores, 
no attempt was made to make such deliveries. 

[3, 5] Now, there is one other question which is of considérable 
importance. The évidence connects only a part of the défendants 
with thèse unlawful acts. But there is no question of law better set- 
tled than that an agreement of two or more persans to do an unlaw- 
ful act, or to do a lawful act by unlawful means, is an unlawful con- 
spiracy, and the act of any one person, who is a party to that agree- 
ment, any overt act to carry out its objects, the objects of the unlawful 
agreement, before the object of the conspiracy has been abandoned, 
is the act of every member thereof. The évidence shows that ail 
of the défendants, with the exception of two, to whom I shall refer 
later, were members of this union. Some of the speeches made at 
the meetings, as shown by the évidence, certainly indicate that there 
was an attempt to inflame the minds and arouse the passions and 
préjudices of the members against the plaintiff. While it is true that 
there is nothing to show that any of the speakers directed them to 
commit any acts of violence, on the contrary, the language used was 
always to act in a peaceful and quiet manner, yet the évidence shows 
that many of them did not do so, and when reports were made that 
so many stores had been closed it seemed to meet the approval of ail. 
The chief organizer, who presided at the meeting, Mr. Baker, com- 
mended them for what they had accomplished ; a man named Sar- 
geant, although not a member of this union, told them to continue to 
work until they had closed every one of the stores of the plaintiff, as 
that was the only way the employers could be induced to do justice 
to their employés. 

But, no matter what advice was given, acts of violence were com- 
mitted by members of the union. They were committed for the purpose 
of carrying out successfully the object of the union, that is, to secure 
a successful strike, or otherwise to put the plaintiff out of business, 
and every member of that union, the défendants hère, is equally re- 
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sponsible for the acts of the others. No évidence has been introduced 
to show that any of those, who committed any of the acts and which 
were reported to the union, were reproved, or their actions disap- 
proved, by the officers of the union or any of the members; so the 
court finds that each of the members of this organization is just as 
responsible for the unlawful acts of those who committed them as if 
they had done them in person, and for this reason the temporary in- 
junction must go against ail of them, or against none. The court is 
of the opinion that the temporary injunction should issue against ail 
members of the union who are défendants in this case. 

[4] We now corne to the défendant Cohn and the Meadow Brook 
Grocery Company. It seems that, after the strike had been ordered, 
Mr. Cohn, although not a member of this union, did aid and encourage 
them to commit the acts which were committed. The évidence shows 
that on one occasion he said he would give $100 if they would close 
up the store of the plaintifï opposite his own store. Of course, this 
man was not interested in the welfare of the employés, or the suc- 
cess of the strike so far as it affected the employés ; but what he was 
interested in was his own business, hoping, by reason of the closing 
of the competitor's store, he would do more business. 

There was also évidence introduced tending to show that some 
pickets in front of that store were advising people who wanted to go 
into the plaintiff's store not to go there, because it was unfair to lahor, 
and advised them to go to Cohn's store, who was fair to labor. He 
was présent at the meetings when reports were made, and he contribut- 
ed $25. So far as this contribution is concerned, there would, ordina- 
rily, be nothing wrong in it. If he sympathized with the employés in 
a strike, and he believed the employés were suffering, and he was 
willing to contribute some money to relieve them, there would be noth- 
ing wrong in that, and it would not be aiding them, so far as they 
acted unlawfully; but he attended their meetings, and told them to 
go ahead, and before that time he had offered the sum of $100 if they 
would succeed in closing up the stores of the plaintiff. That moment 
he made himself an accomplice of those who were engaged in this un- 
lawful action, and is just as liable as they are, and for that reason there 
is no reason why the injunction should not go against him. 

As to the Meadow Brook Grocery Company, there is no évidence 
that justifies an injunction against it. Perhaps it was not a proper 
thing, from a moral standpoint, to distribute the boycott circulars; but 
people will frequently do things from selfishness that are not exactly 
ethical, yet not in violation of any law. They distributed circulars, 
which under the Clayton Act may be done, if done peaceahly, and there- 
fore does not justify an injunction. 

For thèse reasons the injunction against the Meadow Brook Grocery 
will be denied, but the temporary injunction against the other parties 
will be granted, upon the exécution by the plaintiff of a bond in the 
sum of $10,000, conditioned that it will pay to the défendants, or any 
of them, the damage which they, or either of them, may sustain by 
reason of the temporary injunction, if on final hearing it shall be held 
that it was wrongf uUy granted. 
250 F.— 57 
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In re PHŒNIX PLANING MII.L. 

(District Court, N. D. Georgia. April 2, 1918.) 

Bankruptcy ®=>288(1) — Juhisdiction of Bankeuptcy Court — Adverse OLAm 
To Property. 

Wliere property is In posseslsion of a third party, claimiug title ad- 
versely to thfi bankrupt, basecl urwn a transfer antedating the bankruptcy, 
tlie cïaim of the trustée thereto cannot be summarily determined by a 
référée, but a plenary suit is necessary. 

In the matter of the Phœnix Planing Mill, bankrupt. On rule of 
W. A. Fuller, trustée, against G. B. Everroad. Rule discharged. 

Burress & Dillard, of Atlanta, Ga., for claimant. 
Smith, Hammond & Smith, of Atlanta, Ga., for trustée. 

NEWMAN, District Judge. This is a proceeding by the trustée in 
bankruptcy against a third party, seeking to attach him for contenipt 
for failing to tum over certain lumber to him as trustée for the Phœnix 
Planing Mill. 

At the threshhold of the matter the question of jurisdiction was rais- 
ed before the référée and is raised hère. The question made is that it 
is not a case in which the référée could summarily décide the question 
as to the right to the property in question, which is a portion of a car 
of lumber. Everroad, the claimant, contends that he had the right to 
the lumber at the time the Phœnix Planing Mill went into bankruptcy, 
because he had bought it and directed it to be delivered to the Patillo 
Lumber Company, and it was delivered on the side track of that Com- 
pany, and was there when the bankruptcy proceedings were instituted. 
Subsequently Everroad still claimed the right to the lumber and had 
it removed to his own yard. 

In the case of Mueller v. Nugent, 184 U. S. 1, 15, 22 Siip. Ct. 269, 
275 (46 h. Ed. 405) Chief Justice Fuller, delivering the opinion of the 
Suprême Court, said this: 

"But suppose that resi)ondent had asserted that he had the right to pos- 
session by reason of a claim adverse to the bankrupt, the bankruptcy court 
had the power to ascertain whether any basis for sucli a claim actually existed 
at the time of the flllng of the pétition. The court would hâve been bound to 
enter upon that inquiry, and in doing so would bave undoubtedly acted within 
Its jurisdiction, whlle its concluMon niight hâve been that au adverse claim, 
not merely colorable, but real, eveu though frauduleat and voldable, existed in 
fact, and so that it must décline to flnally adjudicate on the merits. If It 
erred In its ruling elther way, its action would be subject to review." 

In the later case of Babbitt v. Dutcher, 216 U. S. 102, 113, 30 Sup. 
Ct. 372, 377 (54 L. Ed. 402, 17 Ann. Cas. 969) in the opinion of the 
Suprême Court, also by Chief Justice Fuller, this language is used: 

"There are two classes of cases arising under the act of 1898 [Comp. St. 
1916, § 9585 et seq.] and controUed by différent prlnclples. The first elass is 
where there is a claim of adverse title to proi)erty of the bankrupt, based upon 
a transfer antedating the bankruptcy. The other class Is where there is no 
claim of adverse title based on any transfer prior to the bankruptcy, but where 
the proiwrty is In thé physical possession of a third party or of an agent 

<g=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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of tte bankrupt, or of tiii officer of a bankrapt coriwi'ation, wlio refuses to 
deliver it to the trustée in bankrnptcy. In the former class of cases a plen- 
ary suit must be brought, eitber at law or in equlty, by the trustée, in wliich 
tlié adverse daim of tltle ean l)e tried and adjudicated. In the latter class 
it is not necessary to bring a plenary suit, but the bankrnptcy court may act 
summarily, and may make an order in a summary proceeding for the dellvery 
of the property to the trustée,' witUout the fomiality of a formai litigation." 

See, also, In re Spalding Cotton Mills (D. C.) 193 Fed. 554. 

I think thèse two cases sufficiently state the rule which is controlling 
in this matter. Of course there are a number of cases, a very large 
number, bearing upon the question ; but thèse, I think, sufiîciently state 
what is the test of the jurisdiction of the référée in this l ,se, and it is 
clear from the facts, as ï understand them, that it was not a case for 
proceeding summarily, but was a case in which a plenary suit was 
necessary. 

For this reason I am unable to agrée with the action of the référée, 
and it will be so held ; that is, that a plenary proceeding is necessary. 
The papers are sent back to the référée, with direction to retain this 
case until the pétition in a plenary suit is filed, or until a reasonable 
time has elapsed for filing the same, when this case shall be dismissed. 



In re PHŒNIX PLANING MILL. 

(District Court, N. D. Georgia. April 26, 1918.) 

No. 6101. 

Bankeuptct cg^sl.'îg^] 1 — Liens — Eigtits Vested ix Trustée. 

Under Park's Aun. Clv. Code Ga. §§ e037-60;i9, as construed. by the Su- 
prême Court of the state, the liolder of a bond for title on wliieh part of 
the purchase money han been paid lias no leviable interest in the land. 
and his trustée in bankrnptcy, undor Bankrnptcy Act July 1, 1898, § 
47a(2), a.s amendnd by Act June 25, 1910, § 8 (Comp. St. 1916, § 9631), which 
vests him ^^■ith "ail the rights, remédies and powers of a créditer holding 
a lien by légal or équitable proceedings thereon," has no lien upon the 
land as against the holder of the bond as security under a valid assign- 
ment, although not recorded, there being no statute requiring such record- 
ing. 

In the matter of the Phœnix Planing Mill, bankrupt. On review of 
order of référée allowing claim of Atlanta National Bank to priority. 
Confirmed. 

King & Spalding and Dodd & Dodd, ail of Atlanta, Ga., for claim- 
ant. 

J. Henry Porter and Walter Dillon, both of Atlanta, Ga., for trustée. 

NEWMAN, District Judge. It appears in this case that the bank- 
rupt corporation, the Phœnix Planing Mill, bought a lot in the city of 
Atlanta on December 22, 1909, from James F. Leary, and took a bond 
for title. They made extensive improvements on the lot, and during 
the time the improvements were being made, or subsequently, ît is 

(gz^For other cases see Bame topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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immaterial hère for présent purposes, they transferred the bond for title 
received from Leary to the lyowry National Bank. Subsequently, and 
three days later, to wit, on the 25th day of March, 1913, tliey trans- 
ferred the bond for title to the American National Bank, now the Atlan- 
ta National Bank, in considération of a certain amount of money then 
due the American National Bank and any money to be obtained there- 
after from said last-named bank. 

The bond for title from Leary and the transfer to the Lowry Na- 
tional Bank were recorded in the office of the clerk of the superior 
court of Fulton county. The subséquent transfer to the American 
National Bank, subject to the debts to Leary and the Lowry National 
Bank, was not recorded until the time the bankruptcy proceedings were 
instituted against the Phœnix Planing Mill. 

The property was sold by the trustée in bankruptcy, with the con- 
sent of ail the lienors, the purpose being to reduce or tnm the propertj^ 
into cash, and in order that the work in the mills might go on, pre- 
serving carefully, by an order of the court and the agreement of ail 
lienors, the rights of everybody at interest as they stood at the date 
the bankruptcy proceedings were instituted. 

The property sold for enough to pay ofif the claims of James F. 
Leary and the Lowry National Bank, leaving something over $4,000 
to go to the Atlanta National Bank, if its claim was recognized ; and 
the question now is whether, under the facts, the Atlanta National Bank 
is entitled to its claim of priority over the gênerai creditors, repre- 
sented by the trustée, with a lien of a judgment créditer by légal or 
équitable proceedings, under the act of June, 1910. 

The trustée became a judgir^nt creditor after the bankruptcy pro- 
ceedings were instituted, under the act mentioned, so that the question 
prCsented hère is whether or not the lien of the trustée, as a judgment 
creditor, bas priority over the claim of the Atlanta National Bank as a 
creditor holding an assigned or transferred bond for title not recorded. 

The question is an interesting one, and bas been thoroughly and ably 
argued both by counsel for the trustée and for the bank. It is con- 
ceded by ail parties that the question must be detennined under the 
laws of the state as they stood at the time the bankruptcy proceedings 
were instituted. 

There was some question in the case originally as to whether or not 
the transfer to the American National Bank was good, because the 
transfer was not attached to the bond for title, but was simply placed 
with it, though not physically attached to the bond for title. After care- 
ful investigation of the matter, that position seems to bave been aban- 
doned, or not seriously insisted upon, by counsel for the trustée. I 
think it is correctly abandoned, because the facts show such transfer 
and such acts by the parties as make the transfer to the American Na- 
tional Bank, or the Atlanta National Bank, as good a transfer in everv 
way as if it had been physically attached to the bond for title. It was 
placed in the same envelope with it, and went along with it, up to or 
just before the time of the bankruptcy proceedings. It was clearly 
referred to in the transfer to the American National Bank, or the At- 
lanta National Bank. The référence to thèse two banks is because the 
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American National Bank was transferred to the Atlanta National 
Bank some time prior to the bankruptcy proceedings. 

The spécifie question hère is, then : Is the lien of an unrecoi-ded 
transf er of bond for title good as against the lien obtained by tbe Trus- 
tée in Bankruptcy under the Act of Congress referred to above, by 
which he has a lien of a judgment creditor by légal or équitable pro- 
ceedings ? 

The act of the Législature of Georgia of December 17, 1894 (Laws 
Ga. 1894, p. 100), now embodied in Park's Code, §§ 6037, 6038, and 
6039, seems to me to make an insuperable objection to effect being 
given to the trustee's lien, under the amendment of 1910 to the Bank- 
ruptcy Act, in this case, as contended by counsel for the trustée. Un- 
der ail of the décisions of the Suprême Court of Georgia on the sub- 
ject, and they are numerous, it is held that under this act there is no 
leviable interest in a holder of a bond for title such as is in question 
hère. 

_ In Black v.Gate City Cofifin Co., 115 Ga. 15, 16, 41 S. E. 259, Lump- 
kin, P. J., delivering the opinion of the court, said this : 

"Under section 3586 of tlie Code of 1S82, proporty lield under a bond for 
titles with a portion of the purehiise inoney paid could be lawfully levied 
npon and sold under a judsrnient against the holder of such bond. This section 
also providert for a distribution of the inoiiey arising from such a sale. The 
statutory scheme for tlms reacliiiig an eiiultable Interest in realty held by a 
défendant in exécution was, how<;ver, supcrseded by the act approved Decem- 
ber 17, 1894, entitled "An act to provide for the levy and suie of propert.y where 
the défendant in fi. fa. has an interest therein but does not hold the légal title 
thereto, and to provide for the distribution of the proceeds arising from such. 
sale, and for other purposes." See Acts of 1S94. p. 100. The provisions of 
this act are now embraced in the Ci^'il Code. §§ 5482, 5433. Accordingly, this 
court niled as appears in the case cited in the headnote. To the same effect 
see, also, Jordan v. Central City Loan & Trust Co., 108 Ga. 495 [34 S. E. 182]." 

In Shumate, Administrator, v. McLendon et al., 120 Ga. 396, 48 S. 
E. 10, the second headnote is as foUows : 

"The act of 1894 is embraced within the provisions of the Civil Code, §§ 
5432-5434, under the terms of which the holder of a bond for title has no 
leviable Interest in tlie land, without référence to whether any portion of 
the purchase money has been paid, until he liecomes invested with the légal 
titie." 

In Burkhalter v. Durden, 122 Ga. 427, 428, 50 S. E. 144, Judge Cobb, 
delivering the opinion of the court, said this : 

"The elalmant's deed was on its face an absolute conveyance; but, treating 
it as a deed to secure a debt, Burkhalter had no right to enforce bis exec-ution 
against the land until he paid or tendered to Durden the aniount of his debt. 
Shumate v. Mclxîndon, 120 Ga. 397 [48 S. E. 10]." 

From the foregoing it is perfectly clear that in Georgia there is no 
leviable interest in a holder of a bond for title with part of the purchase 
money paid, as was true in this case. Not being a leviable interest, the 
judgment given the trustée by the amendment to the Bankruptcy Act 
of 1910, it is, of course, unavailable in any practical way where bank- 
ruptcy occurs as in this case. There might be a case where the amount 
of purchase money paid and the balance due were such that the title 
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might be put in the bankrupt and the rights of the creditors secured ; 
but whether this be true or not, and I arn only stating it as a thing 
which might happen, no such state of facts exists hère. No effort 
whatever was made to put the title in the bankrupt, and consequently 
any judgment lien which the trustée might hâve under the amendment 
to the Bankruptcy Act referred to would be ineffective for any prac- 
tical purposes. 

The law of Georgia for a long time permitted bond for title interests 
in property to be sold, but the diffîculties growing out of that, according 
to the Suprême Court of Georgia, gave rise to the necessity for the 
act of 1894, providing that after the purchase money had been paid the 
vendor may be required to convey to the vendee, "and when such con- 
veyance has been filed and recorded the said property may be levied 
on and sold as the property of the défendant," and up to that time 
no right to levy on it or sell it exists. 

The amendment of 1910 to the Bankruptcy Act— Act July 1, 1898, 
c. 541, § 47a (2), 30 Stat. 557, as amended by Act June 25, 1910, c. 
412, § 8, 35 Stat. 840 (Comp. St. 1916, § 9631)— to which I bave refer- 
red, is as follows: 

"And such trusteee, as to ail property In the custody or comlng Into the 
custody of the bankruptcy court, shall be deemed vested wlth ail the rights, 
remédies, and powers of a creditor holding a lien by légal or équitable proceed- 
ings thereon." 

It will be seen that the trustée is given the "rights, remédies, and 
powers of a creditor holding a lien," etc., and the rights, remédies, and 
powers, and the only rights, remédies, and powers, given a judgment 
creditor under the laws of Georgia, as against a bond for title inter- 
est in property, are those given by the act of 1894 to which I hâve 
referred. That is to pay the balance due the vendor and hâve the 
title put in the vendee and then levy and sell. It will be perceived 
that the trustée is given the rights, remédies, and powers of a judg- 
ment creditor, making the act of 1894 of the Georgia Législature pe- 
culiarly applicable hère. 

The sale of this property by the trustée, and the fact that the prop- 
erty was reduced to money, has no effect on this question, because, 
under the agreement I bave referred to, the liens and rights of the 
party must stand as thèy stood in the real estate bef ore it was sold. 

Counsel for the trustée claim that the provisions of the act of 1894, 
relating to the manner in which bond for title interests may be made 
subject to judgment liens, are a mère matter of "procédure." In a 
way possibïy they are a matter of procédure, and yet it is a procé- 
dure which, as I bave shown, fixes certain rights and certain lack of 
rights in judgment creditors. Certainly it leaves a judgment cred- 
itor without any rights, except in the manner provided in the statute. 

.Taking another view of the matter: This bond for title was trans- 
f erred to the American National Bank, subject to the debt to Leary 
and also the debt due to the Lowry National Bank, in considération 
for' money then due and to be thereafter obtained from the bank. 
It was a perfectly valid transaction, and put the right to the bond for 
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title in the bank, subject to the older debts mentioned, and for which 
it had been given as security. 

The law of Georgia on the subject of the recording of bonds for ti- 
tle is stated in sections 4213-4215 of Park's Code, which sections con- 
tain the act of the Législature of Georgia of 1900. This simply pro- 
vides that bonds for title may be admitted to record. There is noth- 
ing in the act, nor in any law of Georgia that I know, requiring them 
to be recorded, so whether or not the record of this bond for title was 
necessary to make it good as against a judgment créditer is very 
doubtful to say the least about it. A bond for title is nothing more 
than an agreement by the owner of land to convey in the event the 
obligée shall comply with certain conditions on his part. It puts no 
title into the obligée, as I hâve stated, and no title goes into him until 
the conditions of the bond are fulfiUed by the payment of the purchase 
money to the vendor. 

There is no charge whatever in this case of fraud on the part of 
anybody. It is conceded that the bank took this transfer of the bond 
for title in good faith and that it was an honest transaction, and its 
rights are those of a holder of a bond for title duly transferred for 
a valid and sufficient considération. 

Fixing the liens, therefore, or rather the rights of the parties as to 
priority as they existed at the time the pétition in bankruptcy was 
filed, I am compelled to find that the rights of the bank were greater 
than those of the trustée in bankruptcy clothed with the lien which he 
acquired under the amendment of 1910 to the bankruptcy act referred 
to. His lien, at the most, was that of a gênerai judgment creditor, 
which, in my opinion, did not take precedenceover the rights of the 
bank. See Donovan v. Simmons, 96 Ga. 340, 22 S. E. 966. 

The action of the référée, therefore, was correct in so finding, and 
his action must be, and the same is, hereby confirmed. 
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KELIHEB V. MITOHELL, U. S. Marshal. 

(District Court, D. Massachusetts. June 12, 1916.) 

No. 1343. 

Prisons <@=>13 — Transfeb or E^debal Oonvicts — Powers of Attobnet Gén- 
éral. 

Under Eev. St § 5546, as amended (Comp. St. 1916, § 10647), whidi 
authorizes the Attomey General, "wliere at the time of conviction or at 
any time durlng the term of imprisonnient there may be no penitentiary 
or jail suitable for the conflnenieut of convlcts or available therefor" in 
the district or territory, to designate "some suitable jail or penitentiary in 
a convenient state or territory" in whlch a fédéral convict shall be con- 
fined, or to which he shall be transferred, the power to transfer Is liinited 
to cases where the Attomey General finds that there is no suitable or 
available prison in the district. Such limitation is not teehnleal, but sub- 
stantial, and an order made wlthout such a flndlng, transferring a prlsoner 
from a prison near which his family résides to one wlthout the district 
and at a great distance, as from Massachusetts to Leavenworth, is unau- 
thorized and invalid. 

Pétition for habeas corpus by William J. Keliher against John J. 
Mitchell, United States Marshal. Writ granted. 

Harvey H. Pratt, of Boston, Mass., for petitioner. 

MORTON, District Judge. This is a habeas corpus proceedîng, 
brought by Keliher, who is a convict, to test the legality of an order 
made by the Attorney General directing his removal from the state 
prison at Charlestown, Mass., to the fédéral penitentiary at Leaven- 
worth, Kan. The hearing was upon the pétition, a "stipulation" or 
agreed statement of facts, and certain officiai correspondence intro- 
ducéd by the respondent; the United States Attorney orally suggest- 
ing that, upon the facts thus appearing, the writ ought not to issue. 
As to the practice, see Horn v. Mitchell, 232 Fed. 819, 147 C. C. A. 
13 (C. C. A. Ist Cir., April 27, 1916). 

The material facts are as f ollows : Keliher was convicted, under sec- 
tion 5209 of the Revised Statutes (Comp. St. 1916, § 9772), of aiding 
and abetting one Coleman in misapplying funds of the National City 
Bank of Cambridge, and he was sentenced to imprisonment in the 
state prison at Charlestown, Mass., for 18 years. This sentence was 
imposed on December 20, 1910, exécution of it was stayed by writ 
of error, the judgment was affirmed by the Circuit Court of Appeals, 
and exécution of the sentence was ordered on March 15, 1912, since 
which time Keliher has been confined at the state prison on a mitti- 
mus duly issued by this court. The legality of his sentence is not ques- 
tioned by either party. 

Under date of August 18, 1915, the Attorney General of the United 
States directed the United States Marshal for this district to transfer 
Keliher, with certain other fédéral prisoners confined at the same place, 
to the United States penitentiary at Leavenworth, Kan. The reason 
for making this order was that the prison commissioners for Massa- 
chusetts increased the sustenance charge for fédéral prisoners at the 

^z^For otïier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Charlestown prison from $2.50 per week, which was the rate at the 
time when the sentence was begun, to $4.50 per week. The Attorney 
General thought the new rate too high, and for that reason, and that 
alone, ordered the transfer. It should perhaps be noted that the first 
order was for the transfer of Keliher to the fédéral penitentiary at 
Atlanta, Ga. ; but that order, dated July 21, 1915, was rescinded, and 
the one now before the court was substituted thereior, and the péti- 
tion was amended accordingly. The petitioper is held for removal 
to the L,eavenworth prison under this order, and the question is wheth- 
er it is valid. 

While the order itself refers to no particular statute, it is said by 
the respondent to hâve been made under Revised Statutes, § 5546, 
as amended (Comp. St. 1916, § 10547), in connection with the Act of 
March 3, 1891, c. 529, 26 Stat. 539 (Comp. St. 1916, §§ 10552-10560), 
and that of 1895 relating to the fédéral prison at L,eavenworth (3 U. S. 
Compiled Stats. pp. 3725, 3728). No other statutes authorizing the 
order hâve been called to my attention. The part of section 5546 
hère in question reads as f ollows : 

"AU persons who liave been, or wlio may hereafter be, convicted of crime 
by aiiy court of the United States, whose punisliment is iinprisimiiient, in a 
district, or territory," or country "\^-here at tiie tinie of conviction, of at any 
time during the term of imprlsonment, tliere may be no penitentiary or jail 
suitable for the confinement of convicts, or available therefor, shall be con- 
fined during the term for which they hâve been or may be sentenced, or during 
the residue of .said terui, in some suitable jail or penitentiary in a convenient 
State or territory, to be designated by the Attorney General," etc. 

Act March 2, 1895, c. 189, 28 Stat. 957 (Comp. St. 1916, § 10561), 
authorized the transfer of fédéral prisoners to I<eavenworth prison. 
So that in cases coming within section 5546 the Attorney General 
now bas the authority in proper cases to designate, either a peniten- 
tiary "in a convenient state or territory," or the fédéral penitentiary at 
Leavenworth. There can be no doubt as to the power of Congress 
to authorize an executive department of the Government to transfer 
prisoners from one prison to another within reasonable limits. The 
validity of the statute under considération was assumed in Ex parte 
Karstendick, 93 U. S. 396, 401, 23 L. Ed. 889, and seems never to hâve 
been questioned. A similar power has long been exercised by the state 
authorities in Massachusetts. See Murphy v. Commonwealth, 172 
Mass. 264, 52 N. E. 505, 43 E. R. A. 154, 70 Am. St. Rep. 266. The 
right to transfer is not afïected by the fact that the discipline may be 
somewhat stricter and life more disagreeable at one prison than an- 
«.■ther. Murphy v. Commonwealth, supra, 172 Mass. at page 269, 52 
t^. E. 505, 43 L. R. A. 154, 70 Am. St. Rep. 266, collecting author- 
ities. 

The question then is whether the facts bring the présent case within 
the statute. It seems clear that the Attorney General has the right 
to détermine whether the price charged for sustenance of fédéral pris- 
oners at any given prison is so high as to make that prison unavail- 
able for them. His décision that the state prison at Charlestown is 
no longer available is conclusive on that point. The question whether 
there was any other suitable and available prison within the district 
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appears not to hâve been considered or passed upon in making the 
présent order. 

The authority to transfer under this statute is explicitly limited to 
cases where "at any time during the term of imprisonment there may 
be no penitentiary or jail suitable for the confinement of convicts or 
available therefor" in the district in question. This restriction seems 
not to hâve arisen from mistaken language or inaccuracy of expres- 
sion. It was in the statute when first passed many years ago, and has 
been consistently retained through àll the subséquent amendments. 
It is expressly repeated in that part of the section whicli provides for 
the expense of transportation, and in that connection has been given 
its literal meaning by the Suprême Court. U. S. v. McMahon, 164 U. 
S. 81 at 86, 17 Sup. Ct. 28, 41 L. Ed. 357. In the Karstendick Case, 
supra, the court which imposed sentence found "that in the state of 
Louisiana there was no penitentiary suitable for the confinement of 
persons convicted of crime against the United States." 93 U. S. 401, 
23 Iv. Ed. 889. There is no such finding by the Attorney General in 
this case. The necessity for it in transfers under this statute was as- 
sumed by the court in U. S. v. McMahon, supra. 

There are in this district many prisons not under the control of the 
prison commissioners and not affected by their order as to sustenance 
charges. This is clear from the statutes and officiai documents of 
Massachusetts, and it is a matter of common knowledge within this 
district, of which this court must, I think, take judicial notice, the 
more so as it is frequently sentencing prisoners to such institutions. 
I do not think that, in the absence of any finding to that efïect, it 
ought to be assumed that none of them is suitable and available for 
Keliher, nor that the issuing of the order conclusively implies such 
a finding. 

The burden is on the respondent to establish, not merely the exist- 
ence of the order for transfer, but that it was lawfully made. To 
some extent this burden has been sustained. Upon the facts shown, 
the state prison at Charlestown is unavailable ; but it does not ap- 
pear that there is no other penitentiary in the district which is avail- 
able and suitable for Keliher. 

There is no power to alter a sentence or to increase the severity of 
it after the adjournment of the term at which it was pronounced. 
U. S. V. Marshall, 6 Mackey (D. C.) 34, 11. While prisoners hâve 
no right to receive visits from their family, they are at présent uni- 
versally allowed to do so at certain intervais, both for their own good 
and for the sake of their family. The transfer of a prisoner, having 
a wife and young child, from a prison near which they réside, and at 
which they can visit him, to a distant place of confinement, where 
they may well be unable to go, with the resuit that they may not 
see him for 10 or 12 years, obviously imposes on him an additional 
hardship, as was said in Ex parte Medley, 134 U. S. 160, at 168 and 
169, 10 Sup. Ct. 384, 33 L. Ed. 835, and additional péril. It may re- 
suit in the loss of that interest in him by his family and friends which 
would be maintained if they saw him occasionally, and which furnishes 
one of his most powerful incentives to reformation and honest living 
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after his discharge. Courts constantly consider the nearness of the 
prisoner to his family in designating the place of confinement; in 
cases of young prisoners, it is a point of great importance. 

In the Karstendick Case the Chief Justice stated that Congress, 
"recognizing as a rule the propricty of sentencing those convicted 
of crime against the United States to imprisonment in the jails or 
prisons of the state where their conviction was had, did, in 1864, to 
meet contingencies that might arise, enact" the statute which has be- 
come section 5546 hère relied on. Waite, C. J., in 93 U. S. 400, 401, 
23 h. Ed. 889. 

Enough, I think, has been said to show that the limitation under 
discussion on the right of transfer is not of a merely directory or 
technical character, in which case it might perhaps be disregarded, 
but is substantial, and was intended by Congress to protect prisoners 
against unnecessary transfers to prisons remote from the place of 
sentence. The législation in connection with the establishment of the 
fédéral prisons did not, apparently, enlarge the Attomey General's 
power to make transfers, but only increased the number of places to 
which transfers might, in authorized cases, be ordered. The further 
question whether there is any statutory authority to transfer to another 
prison within the district is not involved in the présent case. 

The resuit is that the order for transfer to the Leavenworth pris- 
on, under which the petitioner is held, appears, on the facts now be- 
fore the court, to be unauthorized and invalid, and he appears to be en- 
titled to be discharged from custody thereunder, and to be remanded 
to the custody of the warden of the state prison, to be held under the 
mittimus issued by this court. 

The présent hearing having been upon the pétition, the order will 
be that the writ issue. 

Note. — The défendant did not appeal. 
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ITNITED STATES v. KING et al. 

(District Court, D. Massachusetts. April 25, 1916.) 

No. 1047. 

t. MO^^OPOLIES <©=>31 — INDICTMENT — CLAYTON ACT — EXCEPTIONS. 

An indictment, alleging that défendants, as members of an association 
made up o£ persons and concerns engaged In shipping certain potatoes, en- 
tered Into a conspiracy in restraint of trade, whicli did not allège that the 
association was composed of persons raising the potatoes or that any mem- 
ber was an actual producer, and further falled to allège whether the asso- 
ciation had a capital stock or was conducted for profit, is not subject to 
demurrer as showlng that the association fell within the Clayton Act Oct. 
15, 1914, e. 323, § 6, 38 Stat. 731 (Comp. St. 1016, § 8835f), declaring that 
nothing contained in the anti-trust laws shall be construed to forbid the 
existence and opération of labor, agricultural, or hortieultural organiza- 
tions, instituted for the purpose of mutual lielp and not having capital 
stock or conducted for profit or to forbid or restraln Indivldual members 
of such organizatlons from lawfuUy carrying out the legitlmate objecta 
thereof. 

2. MoNOPorjES <S=17(2) — Boycott — Clayton Act. 

While the Olayton Act déclares that nothing contained in the anti- 
tru.st law shall be construed to forbid the existence and opération of la- 
bor, agricultural, or hortieultural organizatlons instituted for mutual 
help, etc., such organizatlons are not privileged to adopt methods of carry- 
ing ou thelr business which are not permitted to other lawful associations, 
and a secondary boycott, whereby an association sought to prevent others 
from trading with one blacklisted by it, Is unlawful. 

3. Monopolies <S=:3l2(l) — Oombinations in Eestbaint of Trade — Défense. 

It is no défense to a prosecution for conspiracy in restraint of trade, 
entered into by members of an association of shippers of certain potatoes, 
that there might be other shippers of such potatoes who would not be 
affected by the association's régulations, for in a prosecution under the 
anti-trust laws the court must take the business situation as It Is found. 

4. Monopolies <g=31 — Oombinations in Restraint of Tradk — Interstate 

Trade — Indictment. 

Where the indictment allèges that there was an Interstate trade in 
certain potatoes, of which défendant association controlled 75 per cent., 
and the illégal and coercive action of the association would afCect re- 
ceivers wherever located, the indictment, charglng conspiracy in restraint 
of such trade in violation of the fédéral anti-trust laws, is not subject to 
attack on the ground that it did not di&elose any restraint of Interstate 
trade. 

At Law. Cari C. King and others were indicted for combination 
or conspiracy in restraint of trade. On demurrer to the indictment. 
Demurrer overruled. 

See, also, 229 Fed. 27.S. 

Herbert Parker, of Boston, Mass., for défendants. 

MORTON, District Judge. This indictment relates to the same 
alleged combination or conspiracy in restraint of trade on which the 
previous indictment in this court against the same défendants was bas- 
ed. Much of what was said in the opinion on the demurrer in that 
case applies hère and need not be restated. 

®=3For other cases see eame toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 



UNITED STATES V. KING 909 

The présent indictment describes more fuUy than the former one 
the membership and objects of the Aroostook Potato Shippers' Associa- 
tion, the reasons for blacklisting by that association, and the persons 
affected by the blacklist. The reasons for blacklisting as now alleged 
are, broadly speaking, unreasonable failure to pay to members money 
lawfuUy due, unreasonable refusai to accept and pay for potatoes 
duly shipped, and déductions from agreed priées claimed by receiv- 
ers upon improper grounds ; and the décision whether the facts in 
any given transaction warrant blacklisting is made by the listing com- 
mittee of the association without notice, and without hearing the re- 
ceiver thereby affected. A receiver of Aroostook potatoes whose ac- 
tion under contracts between himself and members of the associa- 
tion is disapproved by the listing committee may be blacklisted by it. 
Once blacklisted, nobody in the association can deal with him in 
Aroostook county potatoes under penalty of possible blacklisting, and 
of fines rapidly increasing in severity for successive dealings ; and 
nobody outside the association can deal with him, in such potatoes, 
without also being subject to blacklisting. In thèse respects the prés- 
ent indictment is somewhat stronger in its allégations than the previous 
one which was held good on demurrer. 

It is now contended by the défendants that their association is an 
agricultural organization within the Clayton Act, and that they are 
not therefore subject to prosecution, even assuming that otherwise 
they would be. That act provides as f ollows : 

"ïhat the labor of a human being is not a commodity or article of com- 
merce. Notliing coiitaineâ in the antl-tvust laws shall be construed to forbid 
the existence and opération of labor, agricultural, or horticultural organiza- 
tlons, instltuted for the purposes of mutual help, and not having capital 
stocli or conduc-ted for profit, or to forbid or restrain Individual members of 
such organlzations from lawfully carrying out the legitimate objects thereof ; 
nor shall such organlzations, or the members thereof, be held or construed 
to be illégal combinations or eonspiracies in restraint of trade, under the anti- 
trust laws." Act Oct. 15, 1914, c. 323, § 6, 38 Stat. 731 (Oomp. St. 1916, § 
:8835f). 

The défendants' contention is that the Aroostook Potato Shippers' 
Association (a) was an agricultural organization, (b) that it was instl- 
tuted for the purpose of mutual help, (c) that it had no capital stock 
and was not conducted for profit, (d) that in doing the acts hère com- 
plained of it was lawfully carrying out its legitimate objects, and (e) 
that ail thèse facts appear from the indictment. 

[1] The indictment allèges that "said association * * * vvas 
made up of persons and concerns engaged in shipping" certain pota- 
toes commonly called Aroostook county potatoes. It does not allège 
that the association was composed of persons raising such potatoes, 
nor that a single member of it was an actual producer of theni. The 
basis on which the organization is founded is that its members shall be 
"shippers" of Aroostook county potatoes. They may be farmers, com- 
mission merchants, or independent dealers. Nor does it appear 
whether the association has capital stock, nor whether it is conducted 
for profit. Its business and activities are not completely set forth in 
the indictment. Thèse considérations would be enough to require 
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me to hold that the organization is not shown, upon the allégations of 
the indictment, to be within the Clayton Act. 

[2] Even if it were so, I do not think that the coercion of out- 
siders by a secondary boycott, which was discussed in my opinion on 
the former indictment, can be held to be a lavvful carrying out of the 
legitimate objects of such an association. That act means, as I un- 
derstand it, that organizations such as it describes are not to be dis- 
solved and broken up as illégal, nor held to be combina tions or con- 
spiracies in restraint of trade; but they are not privileged to adopt 
methods of carrying on their business which are not permitted to 
other lawful associations. 

[3] It is contended by the défendants that there might be other 
shippers of such potatoes who would not be afïected by the associa- 
tion's régulations, and that it would alwàys be open to outsiders to 
go into the business of shipping Aroostook potatoes. But we must 
take a business situation as we find it. It is not an answer to a charge 
that a combination of manufacturers, for instance," violâtes the anti- 
trust law, to say that the field is open to other persons to go into the 
same business. Otherwise it is hard to see what combination, ex- 
cept one controlling natural resources, could ever be adjudged illégal; 
and the Sherman Act bas not been so limited. Hood Rubber Co. v. 
U. S. Rubber Co. (D. C.) 229 Fed. 583, District Court Massachusetts, 
January 11, 1916. 

[4] It is also contended for the défendants that no criminal re- 
straint of Interstate trade is shown, and no crime cognizable by the 
United States courts. The indictment, however, clearly allèges that 
there was this Interstate trade in Aroostook county potatoes between 
certain shippers at points in Maine, and receivers in other states. The 
members of the association shipped 75 per cent, of such potatoes. 
Its arbitrary, and as I think illégal, action affects and coerces ail re- 
ceivers wherever located, and, upon the décisions referred to in my 
opinion on the former indictment, constituted a restraint of inter- 
state trade. 

Varions other grounds of demurrer are assigned and hâve been 
considered. None of them seems to me well grounded nor to require 
comment. 

Demurrer overruled. 
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MEADOW V. NASH. 

(District Court, N. D. Georgia. March 16, 1&18.) 

No. 125. 

Removai, dp Causes "©=4 — Casks Removabi-e — Proceedings fob Peobatb or 

WiLL. 

A nonresident, wlio flled a caveat to proceedings in the Georgia courts 
for ttie proliate of a will, is not entitled to remove tlie cause to tlie 
fédéral court, for tlie case was a purely probate one, and not a suit iuter 
partes. 

At Law. Proceeding by David W. Meadow for the probate of the 
will of James M. Smith, deceased, to which Mrs. Nancy E. Nash filed 
a caveat. Motion to remove the case to the fédéral District Court was 
denied, and the will was propounded. Thereafter the caveator filed the 
record in the fédéral court. On motion to remand. Motion granted. 

Hamilton McWhorter, Sr., H. C. E',rwin, and H. M. Holden, ail of 
Athens, Ga., H. McWhorter, Jr., of Lexington, Ga., and Samuel H. 
Sibley, of Union Point, Ga., for propounder. 

Jones & Chambers and Little, Powell, Smith & Soldstein, ail of At- 
lanta, Ga., for caveator. 

NEWMAN, District Judge. This case was removed to this court 
in this way. It was a proceeding to propound the will of James M. 
Smith, deceased, late of Oglethorpe county, and the caveat of Mrs. 
Nancy E. Nash, who is a résident of Navarro county, Tex. Mrs. 
Nash, having filed her caveat in the court of ordinary, made application 
to remove the case to the United States District Court for this district. 
The motion was denied and the will propounded, and the case then re- 
moved to the superior court of Oglethorpe county. Subsequently the 
record in the case was filed in this court upon the ground, evidently, 
that the caveator had a right to remove it, notwithstanding the décision 
of the ordinary. There is a provision in the statute, of course, for 
doing this ; that is, for filing the record in this court in a proper case, 
where the moving party is entitled to hâve the case removed. 

The matter now under considération is a motion to remand the case 
to the State court. The case mainly relied on by counsel for the cave- 
ator, Mrs. Nash, is that of Brodhead v. Shoemaker, 44 Fed. 518, 11 
L,. R. A. 567, decided by Circuit Judge Parde« and myself. That case 
was removed to this court on the ground of local préjudice, and we 
declined to remand it. Inasmuch as Judge Pardee and I made that dé- 
cision together, I hâve conferred with him since the argument in this 
case. Judge Pardee, af ter stating that he had looked into the matter be- 
fore and expressed some doubt as to tlie Brodhead v. Shoemaker Case 
being sound on ail the points involved, as compared with the Farrell 
Case, 199 U. S. 89, 25 Sup. Ct. 727, 50 !.. Ed. 101, says: 

"SInee gettlng your letter, I hâve looked into the matter agaln far enough 
to see that the Brodhead v. Shoemalier Case differs decidedly in facts in 

<g=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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gênerai from the Siuith Case. In the Smith Case, as I understand, at the 
time of the removal the will had not passed through the ordluary's court. 
In the Brodhead v. Shœmaker Case the probate had passed the ordlnaiy, 
and the caveat was pending in tlie superior court, and iu that the litigation 
was really between Brodhead and the Shoemakers, who were ail nonresi- 
dents of the state. In the Smith Case Interested parties are not ail non- 
residents, but are scattered generally. The case of Brodhead v. Shoemaker 
we removed was a case inter partes. The Smith Case can hairdly be said to 
be in any reasonable sensé a case between particular parties ail before the 
court." 

If there be any doubt about the soundness of the décision in the 
Brodhead v. Shoemaker Case, and there may be some doubt, I think 
the question is fully set at rest by the décision of the Suprême Court 
of the United S'tates in Farrell v. O'Brien, 199_U. S. 89, 25 Sup. Ct. 
727, 50 ly. Ed. 101. Probably two headnotes in that case will show 
suiïiciently what was decided there. They are as follows : 

"Where a state law, statutory or customary, gives to the citizens of the 
State, in an action or suit inter partes, the riglit to question at law the pro- 
bate of a will, or to assail probate in a suit in ecjuity, the courts of the 
United States in admlnistering the rights of citizens of other states or aliens 
will enforce sueh remédies. The action or suit inter partes, however, must re- 
late to independent controversies, and not to mère controversies which may 
arise on an application to probate, or a mère method of procédure aneillary 
to the original procédure. 

"The statutory procédure of the state of ^A'ashington for probate of wills 
relates to nuncupative wills as well as ordinary wills, and the authority con- 
ferred on the courts to contest a will Is a part of the probate procédure, and 
does not cause a contest to be a suit inter partes, and therefore the Circuit 
Court of the United States, in a case where jurisdiction is based on diverse 
citiwnship, is without jurisdiction to déclare either the nonexistence of a 
nuncupative will or the nuUity of the probate thereof by the probate court" 

In the reasoning of the court in the opinion by Mr. Justice White 
(now Chief Justice White), the whole matter is thoroughly discussed, 
and as the "facts of the case and the situation of the Utigation were much 
more favorable to the right of removal than in this case, it makes that 
décision, in my opinion, absolutely controlling on the question hère. 
This is a mère question of probate of a will in a court of ordinary, and 
nothing else. An examination of the Farrell Case will show that the 
décision really went beyond what is claimed hère, because in that case 
it was a proceeding, not in the probate court, but a suit in equity, 
filed in the Circuit Court of the United States (now the District Court) 
to set aside and annul the probate of the will of the deceased. Hère, 
as I hâve stated, it is simply an effort to remove the case from the 
court of ordinary, which is purely a probate court so far as relates to 
thèse matters. I consider that case absolutely controlling on the ques- 
tion hère, and Circuit Judge Pardee, as I hâve stated, agrées with 
me that this case is not a removable one. 

In the Farrell Case référence is made in the opinion to the case of 
Gaines v. Fuentes, 92 U. S. 10, 23 L, Ed. 524, and a quotation is made 
from the opinion in that case to the following effect : 

"It Is, in fact, an action between parties ; and the question for détermina- 
tion is whether the fédéral court can take .lurisdiction of an action brouaUt 
for the object mentloned between citizens of différent states, upoii its re- 
moval from a state court." 
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Référence is aiso made to the case of Broderick's Will, 21 Wall. 503, 
22 L. Ed. 599, and quotations from it are given showing that it was a 
case inter partes, and not such a case as the one now before the court ; 
also the case of EHis v. Davis, 109 U. S. 485, 3 Sup. Ct. 327, 27 L. Ed. 
1006, and a quotation is made from it as follows : 

"The origiiifil probate [of wills], of course, is mère mattor of state régula- 
tion, aud depeuds eutirely urx)u tlie local luw ; for it is tliat law wliich cou- 
fers tlie ixiwer of making wills, aud pre-^crlbes the condîtious upou which 
alone they niay tal<e etïect; and as. by the law lu aluiost ail the states, no 
liistrumeut eau be effeoti^-e as a will uutil proved, no rights iu relatlou to it, 
capal)le of beiug contested lietweeu parties, eau arise uutil prelimluary probate 
ha? been lirst made. Jurisdietion as to will s, and their probate as such, is 
nelther ineluded in nor excepted out of the grant of jndkâal power to the 
courts of the United States. So far as it Is ex parte and merely administra- 
tive, it is not conferred, and it <ranuot be exercised by them at ail, untll, iu 
a case at law or lu equlty, its exercise becomes necessary to settle a contro- 
versy over which a court of tlie United States may take coguizauce by rea.sou 
of the eitizenship of the parties." 

Then the décision in the Farrell Case proceeds: 

"The court expressly reaffirmed the want of power lu a fédéral court of 
equlty to set aside the probate of a will iu tlie absence of a state stntute givlug 
the right in the courts of the state to such équitable relief" — it being reiter- 
ated (p. 494): " 'It is well settled that uo such junsdiction belongs to the 
Circuit Courts of the Uuitefl States as courts of etiuity ; for courts of equlty 
as such, by vlrtue of their gênerai authorlty to euforce équitable rights and 
remedie.s, do not aduiinister relief iu such cases. The question in thiis aspect 
was thoroughly cousidered and flnallv settled bv tlie decisi(ui of this court iu 
the case of Broderick's Will, 21 Wall. SO.":; [22 L. Rd. 590].' " 

An order will be entered remanding the case to the state court from 
which it was removed. 



UNITED STATES v. ROYAL DUTCH WEST INDIA MAIL. 
(Distrlc-t Court, S. D. New York. April 22, 1918.) 

ALIENS <S=>56 — iMMIGKANTa EXCLUDED — "CONTRACT L\BORERS." 

A Dutch steamship company, having brandi ofliees iu New York and 
Dutch Guiana, sent a clerk, who had been in its employ in Amsterdam for 
three years, to New York to be euiployed iu its office there teuiporarlly, as 
claimed, and afterward sent to Dutch Guiana, paying bis trausi)ortatlon. 
expenses. Held, that the case was not withlu Immigration Act Feb. 5, 
1917, c. 29, § 3, 39 Stat. S76, which dellnes contract laborers thereby ex- 
cluded as including "persons * * * vvho hâve been induced, assisted, 
encouraged or soiicited to niigrate to this coiuitry *'*''' lu consé- 
quence of agreements *■'*'* to perform labor iu this eouutry of any 
kind, skllled or unskilled" ; the coutract of employment, made long pre- 
viously, not having been the indueing cause of the migration, which, so 
far as appears, was not then contemplated. 

[Ed. Note. — For other définitions, see Words aud Phrases, Second Sé- 
ries, Coutract Laborer.] 

Proceeding by the United States against the Royal Dutch West In- 
dia Mail. On motion by the United States for judgment on the 
pleadings. Denied. 

©ssFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
250 F.— 58 
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This cause contes up on a motion by the plalntiff for judgment on the plead- 
ings. The complaint is under section 5 of tlie Immigration Act ol 1917 (chap- 
ter 29 of the Laws of 1917), wlilch imposes a fine of $1,000 Upon any person 
who shall induce tlie Importation or migration of any contract laborer into tlie 
TJnited States, with certain exceptions not liere material. Tlie allégations of 
the complaint are tliat the défendant is a Dutch corporation, having a man- 
aging agent in the Southern district of New York, and that on the 27th of 
September, 1917, it induced one Sjoerd Mook, a Dutch citizen, to migrate to 
the United States by agreeing to employ him as a clerk in its office in New 
York and prepaying his transportation; that before his migration Mook ac- 
cepted the promise, and the contract so made wlth liim, and left Holland, and 
came to the Unitetl States on the day mentioned; that he was not within any 
of the excepted clauses. 

ïhe answer contalned certain déniais, not necessary to take into considéra- 
tion, and a défense wlilch in substance is as follows: That the corporation 
found it necessary to maintain branch offices in New York and Dutch Guiana, 
and to hâve in its employ in each of its branches agents who could speak the 
Dutch language and who should be trained in the business of the défendant 
as practiced in Holland ; that for this reason it transferred its employés from 
its Dutch offices to its New York offices and elsewhere ; that on the 27th 
of September Mook had been for three years employed by the défendant in its 
Dutch office at Amsterdam, and that on the day mentioned itsent Mook from 
Amsterdam to New York, and paid his passage money and expenses; that 
it sent Mooli to New York, so that after working for a tlme in ttiat office, and 
beeoming familiar with its business, he might proceed to tlie office of the de- 
fendant in Dutch Guiana, still remaining in its employ; that his stay was 
therefore temporary, whose duration was dépendent upon the will of the 
luspeetor gênerai of the défendant in New York ; that at the time of send- 
ing Mook to New York he was told, and the New York inspector gênerai 
was told, that after a temijorary stay he should be sent to Dutch Guiana, and 
while in New York he performed the same kind of services as he had in 
Amsterdam, which were those of a clerk ; that Mook's transfer to New York, 
and thereafter to Dutch Guiana, were essential to the proper conduct of the 
defendant's business, and were not induced by any new agreement or con- 
tract of employment. 

Vincent H. Rothwell, Asst. U. S. Atty., of New York City. 
William Paul Allen, for défendant. 

LEARNED HAND, District Judge (after stating the facts as 
above). Both parties hâve disregarded the déniais, and hâve as- 
sumed that the défense only is in question. I shall act upon that as- 
sumption, without any close scrutiny of the issues raised by the dé- 
niais.- So regarded, the motion raises the single question of law, 
whether Mook was a contract laborer ; for it is obviously clear that the 
défendant induced him to migrate to the United States, and that he 
actually came into the United States, in a compléter sensé than the 
seamen who were the subject of the décision in Scharrenberg v. Dollar 

S. S. Co., 245 U. S. 122, 38 Sup. Ct. 28, 62 D. Ed. . Section 3, 

chapter 29, 39 Stat. 876, deiînes contract laborers. They are : 

"Persons • * * who hâve been induced, assisted, encouraged, or solicit- 
ed to migrate to this country by otfers or promises of employment * * * 
or in conséquence of agreements * * * to perform labor in this country 
of any kind, skilled or unskilled." 

As I hâve said, Mook was certainly induced and assisted to mi- 
grate to this country. He was also expected to perform labor hère 
of a skilled kind. The question narrows, therefore, to this only: 
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Was he induced to migrate by an offer or promise of employment, or 
in conséquence of an agreement to perform labor hère? 

This point seems never to hâve been considered in any of the cases. 
The nearest is the décision of Judge Knowles in United States v. Great 
Falls & C. R. R. Co. (C. C.) 53 Fed. 11, under the act of 1885 (Comp. 
St. 1916, § 4245), which, although différent in form, does not seem to 
me différent in substance from the présent statute, at least so far 
as this case is concerned. In that case Lamont, the alien, migrated 
to the United States from Canada on the promise of défendant that 
he should be continued as an employé at satisfactory wages. It did 
not appear that while in Canada Uamont was under a contract by 
whose terms the défendant had a right to order him to the United 
States. The case was treated as though the contract to enter the 
United States were new and independent of his former engagement. 
Presumably he was engaged at weekiy wages. 

In principle it seems to me clear that the case is not witbin the 
statute. In no fair sensé can it be said that Mook was induced to 
migrate by an offer or promise of employment. He was already em- 
ployed under a contract which subjected him to the orders of his em- 
ployer in this respect. The statute includes only offers of employ- 
ment in this country, and the offer itself must include employment 
hère. More is to be said for the plaintiff's position under the second 
phrase in the statute: 

"In conséquence of agreeraents * * • to perform labor in this country." 

Yet hère, too, the purpose seems to me clearly limited. The agree- 
ment must by its terms include the performance of labor in this coun- 
try. Mook's contract was made in Holland, and did not include such 
performance, though, it is true, it subjected him to the possibility of 
being ordered to this country, or to Dutch Guiana, or possibly else- 
where, if the défendant desired. I think the statute requires that 
the incentive held out to the alien must be employment hère, and this 
accords with its gênerai purpose, which is to prevent the migration of 
aliens under the attraction of work in the United States. That is 
the motive which must cause their migration. The statute means to 
remove that particular incentive from those influencing the décision 
of aliens to corne to this country. 

The whole thing might, of course, be a cover or guise for a violation 
of the statute, in which case it would not succeed. If it was originally 
understood between the employer and the alien that he was to be 
ordered to America, it would be quite clear that he had been offered 
employment hère, and that he had migrated in conséquence of an 
agreement to perform labor hère ; but for the purposes of this motion 
I cannot assume that the défense is other than honest. If the de- 
fendant can prove it as pleaded, the case is not within the statute. 

The motion is denied. 
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In re GREAT LAKES DREDGE & DOCK CO. 
(District Court, D. Massachusetts. November 14, 1917.) 
Ko. 776. , ' -■ - " 

1. Shipping <S=3209(3) — Proceeding for Limitation or Liability — Amend- 

aient OF LlBEL. 

Where the petltioner for limitation of liability, as owner of a vessel, 
was in no way niLsled in the présentation of its case by the statement of 
the amount of damages contained in the libel, and in no way altered its 
position in reliance thereon, the damage elaimant's motion to amend 
should be allowed. 

2. Collision <S=130 — Interest — Discrétion. 

In collision cases, the allowance of interest on the award rests in the 
discrétion of the court ; but, where there are no spécial drcumstances 
affectlng the matter, the gênerai rule should be applied. 

3. Collusion i@=5l30 — Interest — Allowance. 

In collision cases, the gênerai rule is that Interest on the damages 
eventually awarded should be computed from the date of the collision, or 
from the dates when payments for the necessary repairs were actually 
made. 

4. Collision ®=>130 — Interest — Demuhrage. 

In collision cases, interest on demurrage should be computed from 
the time the vessel retumed to service. 

In Admiralty. Pétition by the Great Lakes Dredge & Dock Com- 
pany for limitation of liability, as owner of drill boat No. 4. Décision 
on commissioner's report. Decree for damage claimant. 

C. E. Kremer, of Chicago, 111., and Pitz-Henry Smith, Jr., of Bos- 
ton, Mass., for petitioner. 

Edward S. Dodge, of Boston, Mass., and Benjamin Thompson, of 
Portland, Me., for Eastern S. S. Corporations. 

MORTON, District Judge. As to the damage elaimant's motion to 
amend : 

[ 1 ] It does not appear that the petitioner was in any way misled in 
the présentation of its case by the statement of the amount of dam- 
ages contained in the libel, nor that it has in any way altered its posi- 
tion in reliance thereon. The motion to amend is allowed. The Minne- 
tonka, 145 Fed. 509, 514, 77 C. C. A. 217 (C. C. A. 2d Cir.) ; The 
Charles Morgan, 115 U. S. 69, 75, 5 Sup. Ct. 1172, 29 h. Ed. 316. 

As to the exceptions to the commissioner's report: 

I hâve carefully considered the numerous exceptions taken by both 
parties to the commissioner's report and am of opinion that none of 
them is well founded. They are each and ail overruled. 

[2] As to interest: 

The allowance of interest in cases of this character is said to rest in 
the discrétion of the court. The Albert Dumois, 177 U. S. 240, 255, 
20 Sup. Ct. 595, 44 L. Ed. 751 ; The ScOtland, 118 U. S. 507, 518, 6 
Sup. Ct. 1174, 30 E. Ed. 153 ; The Maggie J. Smith, 123 U. S. 349, 356, 
8 Sup. Ct. 159, 31 L. Ed. 175; Redfield v. Ystalyfera Iron Co., 110 U 

5. 174, 176, 3 Sup. Ct. 570, 28 L. Ed. 109. The commissioner at first 
included interest in his award, but subsequently, on objection by the 

^=For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexts- 



IN RE GREAT LAKE8 DREDGE & DOCK CO. 917 

petitioner, struck out that item, upon the ground that he was not au- 
thorized to pass on the allowance of interest. The facts are ail before 
the court, being contained iti the opinion dated March 31, 1916, and in 
the commissioner's report, and it is a pure question of law whether 
interest should or should not be allowed. The case présents, so far as 
I can see, no spécial circumstances affecting the matter either way. 
The gênerai rule should be ascertained and applied. 

[3] In cases of collision, the great weight of authority is that in- 
terest on the damages eventually awarded should be computed from 
the date of the collision, or from the dates when payments for the 
necessary repairs were actually made. 

"Then I flnd that the settled law of the court of admiralty is that Interest 
is as mueh payable in cases of collision as if there had been a contract to 
pay interest, and that the damages are there held to be due at the date of the 
collision, and that interest is glven from that tinie." Wood, Vice Chancellor, 
in Straker v. Hartland, 2 H. & M. 570, 575. 

"The référée found that the plaintiffi was entitled to recover as his damages 
the cost of repuirlug the schoonor, and her reiital value while she was under- 
going repairs, and interest upon hoth items. It is now claimed that he erred 
in allowlng interest upon the latter item. There was no error. Having ascer- 
tained what plaintiff's damage was, the référée properly allowed interest on 
the amount thereof from the time plaintifC became entitled to payment of the 
same. Wlthout the interest plaintiff would not hâve recovered full indem- 
nity." Earl, C, Mailler v. Express Propeller Llne, 61 N. Y. 312, 316. 

"Interest is allowed in the admiralty upon damages for collision, and other 
courts hâve adopted the admiralty doctrine." Holmes, J. (citing authorities), 
rrazer v. Bigelow Carpet Co., 141 Mass. 126, 4 N. E. 620. 

See Cochran v. Boston, 211 Mass. 171, 97 N. E. 1100, 39 L. R. A. 
(N. S.) 120, Ann. Cas. 1913B, 206. See, too, The Rabboni, 53 Fed. 
948, 952 (Putnam, J.). 

Thèse décisions seem to me rather difficult to reconcile with the 
gênerai principles of the law in regard to the award of interest on un- 
liquidated claims based upon torts, which do not increase the tort- 
feasor's property. See The J. G. Gilchrist (D. G.) 173 Fed. 666, 672 ; 
Great Lakes Towing Co. v. Kelly Island Co., 176 Fed. 492, 498, 100 
C. C. A. 108; The Argo, 210 Fed. 872, 875, 127 C. C. A. 456. I should 
hâve been disposed to say that the loss of interest through the delay 
necessarily incident to litigation was not attributable to the wrong- 
doer's négligence, and was damnum absque injuria, and that interest 
should be allowed either from the date when the sum due was liqui- 
dated (i. e., from the filing of the commissioner's report), or from the 
adjudication of liability (i. e., from the date of the opinion). 

[4] But the law appears to be settled otherwise, and a court of first 
instance ought to follow the law as it finds it. The demurrage stands 
on the same footing as the damages. Interest on it should he computed, 
as the damage claimant contends, from the time when the Massa- 
chusetts returned to service. Mailler v. Express Propeller Line, supra. 

The resuit is that the damage claimant is entitled to recover interest 
on the damages awarded for loss of property from the date of the col- 
lision, on the sums paid for repairs from the dates of payment, and 
on demurrage from the time when the steamer returned to work. 

A draft decree in accordance herewith may be submitted by the 
damage claimant on due notice. 
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TIIB BTJD III. 
(District Court, S. D. Florida. May 14, 1918.) 

1. Maritime Liens <S=>5— Supplies— Home Poet. 

Uiider Act June 23, 1910, c. 373, § 1 (Oomp. St. 1916, § 7783), giving 
liens to persons furnishing supplies, etc., to vessels, lien arises, thougli 
supplies were fumished to a boat in lier home port. 

2. Maritime Liens iS=37 — Supplies. 

Where libelant was entitled to a lien for supplies furnished vessel whlle 
In possession of one purchasing under a conditional sales contract, no act 
of the seller in thereaf ter advertlslng and selling boat, payraent not liaving. 
been made as requlred, ean displace the lien. 

3. Maritime Liens <S=>65 — Supplies — Evidence. 

On a llbel against a vessel for supplies furnished while it was In posses- 
sion of purchaser under conditional sales contract, évidence held to show 
that libelant was entitled to lien In sum of $199.35. 

In Admiralty. Libel by the Gulf Refining Company against the 
Motor Boat Bud III. Decree for libelant for part of amount claimed. 

E. M. Semple, of Miami, Fia., for libelant. 

Hudson, Wolfe & Cason, of Miami, Fia., for claimant. 

CALIy, District Judge. The Gulf Refining Company libeled the boat 
Bud III, claiming $314.11 for supplies, consisting of gasoline, lubri- 
cating oils, etc., necessary for her opération. The libel allèges thèse 
supplies were furnished upon the order of the person in possession un- 
der a contract of purchase. 

Claimant, among other things, allèges in his answer that the boat 
was sold under a conditional contract of sale, that the deferred pay- 
ments were not made as provided, and that he took possession on de- 
fault in the payments, and after ad verti sèment, as provided in the con- 
tract, sold the boat at public sale, etc., and that he subsequently bought 
her f rom the purchaser at said sale. 

[ 1 ] Contention is made by proctors for claimant that no lien exists 
by virtue of Act June 23, 1910, c. 373, 36 Stat. 604 (Comp. St. 1916, 
§§ 7783-7787), because such supplies as were furnished were furnished 
to the boat in her home port. Section 1 of the act of June 23, 1910, 
provides as foUows: 

"That any person furnishing repairs, supplies or other necessaries * * « 
to a vessel, whether forelgn or domestic, • • * shall hâve a maritime lien 
on the vessel which may be enforced by a proceeding in rem, and it shall not 
be necessary to allège or prove that crédit was given to the vessel." 

Congress could hâve had but one intent in the passage of this act.. 
It was to give a lien for supplies, etc., to the person furnishing the 
same, upon the vessel to which same was furnished, under the circum- 
stances set out in the act. If such was not the intent, why specify the 
conditions under which the supplies, etc., were to be fumished? There- 
tofore the lien for supplies furnished to a vessel in her home port was 
dépendent upon the statutes of the several states, and Congress, in the 
fifth section of the act, specifically supersedes ail such state statutes. 

<S=>For other cases eee same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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This action alone, even if the words of the act were doubtful, would 
be very persuasive of the intent to give a maritime lien for supplies 
furnished a vessel, whether in her home port or not. I hâve examined 
the cases of The St. Jago de Cuba, 9 Wheat. 409, 6 L. Ed. 122, The 
Sinaloa (D. C.) 209 Fed. 287, and L. C. Transp. Co. v. Gulf Refining 
Co., 211 Fed. 336, 128 C. C. A. 15, but find nothing in them adverse 
to this construction of the act of Congress. 

[2] If I am correct in the conclusion that the libelant bas a lien for 
the supplies furnished the Bud III, then of course this lien cannot be 
displaced by any act of the claimant in advertising and selHng the boat 
subséquent to the time such lien attached, and it remains to ascertain 
from the testimony what supplies, if any, were so furnished to the 
boat by libelant. 

[3] Among the delivery slips filed in évidence by libelant are nine 
signed by W. A. Piner. Thèse nine delivery slips aggregate 504 gal- 
lons of gasoline at the rate of 22 cents per gallon, except 15 gallons, 
for which 23 cents was charged, and oil, etc., valued at $3.33. Piner 
had charge of the Cecelie, and testified that the supplies signed for by 
him went on board the Bud III or on his boat. On his direct testimo- 
ny he attempts to estimate the amount of gasoline used by him at 125 
gallons. On cross-examination he says his boat was in service for 270 
hours, and his engine used 2 gallons per hour; this would make 540 
gallons for the entire time of service. He had 75 gallons in his tank 
when he commenced work, and 18 gallons when he finished. The dif- 
férence of 57 gallons is therefore to be subtracted from the 540, to ar- 
rive at what actually was supplied to the Cecelie, which would be 483 
gallons. Now, he receipted for 504 gallons to the libelant. It seems 
very probable to me that the différence of 21 gallons might easily hâve 
been used on the Cecelie in starting the engine and while the same was 
running idle before and after making her runs. So that, instead of 
using 125 gallons, I find the Cecelie used the 504 gallons for which 
Piner signed. This, at the priées contained in the libelant's exhibits, 
amounts to $111.43. Now, in thèse slips there are certain other sup- 
plies, lubricating oil, etc., of the value of $3.33. This amount should 
be added to the value of the gasoHne, making a total of $114.76. For 
thèse supplies the libelant cannot recover from the Bud III. The tes- 
timony shows that the balance of the gasoline and lubricating oils, etc., 
were furnished to and used by the Bud III, and were furnished on the 
order of the purchaser in possession of the boat, and for thèse it has 
a maritime lien in the sum of $199.35 upon the Bud III. 

A decree for this amount will be entered. 
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McLATCHY et al. v. KING et al. 

(District Court, D. Massachusetts. May 18, 1917.) 

No. 668. 

1. MoNOPOLiES cs=.30 — Actions fob Penalty — Rssentials to Recovert. 

It Is essential, iii civil at'tioiis for penalties under the Sheriiian Aet 
(Comp. St. 1916, ^ 88i!0-SS23, 8827-8830), tb.at the restraint of trade in- 
teuded or aoeoinpUshed shall be unreasouable in extent or directly almed 
at Interstate trafflc. 

2. MONOFOLIES (S=30 COMPLAINT — SUFJICIENCY. 

Ooniplaint seeking tlireefold damages under the Shermaii Act (Comp. 
St. 1916, §§ 8820-8823, 8827-8830) for alleged conspiraoy in restraint of 
interstate trade in certain potatoes is defective, where not contalning any 
allégations as to extent of interstate trade in such potatoes, either actually 
or relatively. 

3. MoNOPOLiES <S=>30 — ^Action for Penalty — Parties. 

Where meinbers of the listing coinmittee of an association set In mo- 
tion against plaintlffs organlzed action illégal under the Sherinau Aet 
(Comp. St. 1916, §§ 8820-8823, 8827-8830). an action for threefold dam- 
ages may be maintained against défendants alone, without joinder of the 
association or members. 

4. MOKOPOLIES ®=530— -ColfPLAINT SUFFICIENCY. 

A eomplaint seeking penalty under the Shcrinan Act (Comp. St. 1916, §§ 
8820-8823, 8827-8830) for a conspiraey In restraint of trade is uot bad 
for duplicity or uucertainty, because It set eut the conspiraey and an ac- 
tual restraint of trade resulting therefroui, for, while the conspiraey was 
the gist of the action, its results should l)e alleged. 

At Law. Action by R. E. McLatchy and others against C. C. King 
and others. On demurrer to the déclaration. Demurrer sustained, 
with leave to amend. 

Carver, Wardner & Cavanagh, of Boston, Mass., for plaintiffs. 
Herbert Parker, of Boston, Mass., for défendants. 

MORTON, District Judge. The déclaration is demurred to on the 
ground that it does not set up a cause of action. 

[1, 2] The plaintiffs do not contend that the déclaration sets out a 
cause of action at common law, nor invoke jurisdiction hère on the 
ground of diversity of citizenship, although upon the face of the pa- 
pers such diversity appears, Their claim is to recover threefold dam- 
ages under the Sherman Act (Act July 2, 1890, c. 647, 26 Stat. 209 
[Comp. St. 1916, §§ 8820-8823, 8827-8830]), for injuries doue to their 
business by an alleged conspiraey among the défendants in restraint of 
interstate trade. It is essential, in civil actions for penalties under 
the Sherman Act, as well as in prosecutions thereunder, that the re- 
straint of trade intended or accomplished shall be unreasonable in ex- 
tent or shall be directly aimed at interstate traffic. No contention is 
made that the présent case falls within the latter class. It is therefore 
necessary that the déclaration should state facts showing unreasonable 
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interférence with interstate trade. The déclaration contains no allé- 
gation as to the extent of the interstate trade in Aroostook county 
potatoes, either actually or relatively. For aught that appears, not 
more than 100 bushels of potatoes a year may hâve been shipped from 
Aroostook county, and the interférence with the trade in them may 
hâve been an insignificant matter. It is not alleged that Aroostook 
county potatoes constituted a separate, recognized article of commerce, 
or that there was any established trade in them as distinguished from 
other potatoes. In my opinion the déclaration does not sufficiently de- 
scribe the trade, a conspiracy in restraint of which is alleged. For this 
reason the gênerai demurrer must be sustained, but with leave to the 
plaintifï to amend, if desired. 

[3] The défendants contend that there is a fatal lack of necessary 
parties, because neither the association nor the members of the associa- 
tion are made défendants in the présent suit. The injury alleged to 
hâve been suffered by the plaintififs arose, it is argued, not from the 
action of the listing committee, consisting of the défendants, but from 
the action of the other members of the association in refusing to deal 
with listed persons. The déclaration allèges, however : 

"That sakl association in ail ils acts and tloings and in the listing of names 
as hereinafter recited is dominated and c-ontroUed by the défendants ; * * * 
that the défendants jolntly oontrol the action of said association in determin- 
ing to what pereons in states other than the state of Maine shipments should 
be niade of potatoes from Aroostook county, etc. ; * * * tùat the other 
members of said association, upon receiving notice of the listing * * * as 
aforesaid, would refuse to hâve any deallngs with sudi listed niember," etc. 

What the défendants did, upon the allégations of the déclaration, 
was to set in motion against the plaintififs organized action illégal un- 
der the Sherman Act. If so, they are liable. 

[4] It is further suggested for the défendants that the déclaration 
sets out both a conspiracy to restrain trade and an actual restraint of 
trade, and is therefore bad for duplicity or uncertainty. The gist of 
the action is the conspiracy ; it resulted in acts which caused damage 
to the plaintififs. It seems to me not only proper, but necessary, to 
allège both the conspiracy and its results, in order to establish a cause 
of action of the character hère in question. 

Demurrer sustained, with leave to amend. 
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CHESBROUGH v. BOSTON ELEVATED RT. CO. 

(District Court, D. Massachusetts. November 24, 1917.) 

Nos. 326, 582, 634, and 1035. 

1. Admiealty <g=358 — Trustées — Securitst. 

Under admlralty rule 53 (29 Sup. Ct. xlv), securlty for costs and for 
damages clainied by respondents In their cross-libels vvlU not be required, 
wLere libelant is a receiver or trustée In banlcruptcy. 

2. Admiba"lty @=358 — Security — Assignment of Claims. 

That libelant had assigned. hls claims to tliird persons Is no ground 
for retnuiring him to glve security tor cost3 or for damages claimed by 
the respondents In tJieir cross-libels, where such security would not 
otherwise be required. 

3. Admiualty <S=>58 — Security — Assic.nmknt of Clatms. 

Where a libelant assigned his claims, the assignées cannot be required 
to give securlty for libelant's payment of claims asserted In cross-libels by 
the respondents, where such claims were ot a distinctly différent character 
from that on which libels were founded. 

4. Admiralty <S=3ô8 — Security — Costs — Delay. 

Delay on part of cross-libelants, which coiitiuued for several years, iir 
demandiug that libelant fumlsh security for costs and damages claimed, 
warrants déniai of the motion. 

In Admiralty. Libels by Fremont B. Chesbrough against the Bos- 
ton Elevated Railway Company and against Smith P. Burton, to- 
gether with cross-libels by the several respondents against libelant. 
On motion to require libelant to give security. Motion denied. 

In No. 326: 

Carver, Wardner & Goodwin, of Boston, Mass., for libelant. 

Gaston, Snow & Saltonstall, of Boston, Mass., for respondent. 
In No. 582: 

Carver, Wardner & Goodwin, of Boston, Mass., for libelant. 

H. M. Burton, of Boston, Mass., Benjamin Thompson, of Portland, 
Me., and Edward S. Dodge, of Boston, Mass., for respondent. 
In No. 634: 

Gaston, Snow & Saltonstall, of Boston, Mass., for libelant. 

Carver, Wardner & Goodwin, of Boston, Mass., for respondent. 
In No. 1035 : 

Edward S. Dodge, of Boston, Mass., and Benjamin Thompson, of 
Portland, Me., for libelant. 

G. Philip Wardner, of Boston, Mass., for respondent. 

MORTON, District Judge. The cross-libelants move under the 
fifty-third admiralty rule (29 Sup. Ct. xlv) that the original libelant be 
ordered to give them security, not for costs merely, but for their 
damages as well, in case they shall recover, and that the original 
suit be stayed until such security is fumished. The motions were 
heard and denied in two of the cases on June 18, 1914. The reason 
for renewing them in those cases and now pressing the motions in the 
other cases is that since that date it bas come to the knowledge of 
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the cross-libelanls that the original libelant was not the owner of the 
•daims on vvhicii he is nominally suing, but that he had assigned those 
daims to other parties before the original libels were filed. The whole 
question whether the original libelant sliould be ordered to give se- 
curity has also been, in effect, reheard. 

[1-3,1 I see no reason to doubt the soundness of my original action 
denying the motions for security, on the facts as then presented. Nor 
am I able to perceive how the further f act that the real parties in in- 
terest, as it now appears, are assignées of Chesbrough (either by ex- 
press agreements or by opération of law) and his trustée in hankrupt- 
cy, changes the resuit. As to the trustée, it has been decided that se- 
curity will not be ordered under this rule against a receiver or trus- 
tée in bankruptcy. The Transit (D. C.) 210 Fed. 575. That Ches- 
brough has seen fit to assign his claims to third persons seems no 
reason for compelling hira to give to the cross-libelants security 
which would not otherwise be required. And the interest which 
the assignées bave in any sums which Chesbrough may recover un- 
der his libels does not, in my opinion, justify requiring them to fur- 
nish security for Chesbrough's payment of a claim of a distinctly dif- 
férent character from that on which the libel is founded. The as- 
signées are not parties to the record and their ixlations to Chesbrough 
are immaterial to the présent question. 

[4] I hâve considered the question on the merits; but there was 
such delay in renewing and in pressing the motions, after ail the facts 
were known to the cross-libelants, as would, in my opinion, require 
their disallowance on that ground also. Franklin Sugar Réf. Co. v. 
Funch, 73 Fed. 844, 20 C. C. A. 61. 



THE BARGE NO. 12. 

THE SEGUKITY. 

(District Court, S. D. Florlda. May 13, 1918.) 

1. Collision <S=95(3) — Injuries — Liability. 

A tug iind her tow held responsible, wliere a Iniuicli in tlie darlîness col- 
llded in New river witli the tow, wlileli was not lli;hted; it appeariiig 
that the launeh was correctly navigated, and that it wa.s too dark to see 
the tow Into which the launeh ran. 

2. Collision <êx=>138 — Personal Injuries — Mearuke of Damage. 

In proceeding to limit the liability of tlie owner oC a tug and l)arge for 
collision with a launeh, elaimant, passenp,er on launcli. wlio siiffored con- 
tusion of thigh and dislocation of four ribs, hcUl entitled to $1,500 dam- 
ages, to be paid froni fund representing value of vessels at fault. 

In Admiralty. In the matter of the libel and pétition of the Furst- 
Clark Construction Company, owner of a barge or lighter known as 
Barge No. 12, and former owner of the tugboat Security, to limit its 
liability for a colHsion, in which Mrs. Leone Field filed a claim. Dam- 
age to elaimant assessed, and liability of petitioner limited to the value 
of the tug and barge. 

©:^B"or other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Shutts, Smith & Bowen, of Miami, Fia., for libelant. 
E. M. Semple, of Miami, Fia., for claimants. 

CALL,, District Judge. The Furst-Clark Construction Company, 
owner of the tugboat Security and barge No. 12, filed its libel to limit 
its liability to the value of the tug and barge for the injury to Mrs. 
Leone Field, sustained in a collision between the launch in which Mrs. 
Field was riding and barge No. 12, in tow of the Security on New 
river, January 24, 1912. Such proceedings were had that appraisers 
were appointed, and the value of the tug and barge reported to the 
court, and deposit made pursuant to law. A commissioner was sub- 
sequently appointed to receive claims against the boat and barge. Only 
one claim was filed, that of Mrs. Field, for damages for injuries re- 
ceived in the collision. 

The testimony taken before the commissioner shows that the tug 
had in tow barge No. 12 on the night in question, and met the launch in 
which claimant was riding about Horseshoe Bend in New river; that 
it was a dark night, and the launch, an 18-foot boat, had the régulation 
lights burning. The lights carried by the tug were those prescribed for 
a boat without a tow. The tow had no lights. It is true the captain 
and engineer both testify that the tug had a tow light burning at the 
time of the collision ; but I think the weight of the testimony négatives 
this claim, and the captain of the tug is the only one who testifies to 
any light on the tow. Ail the witnesses testifying to how the collision 
occurred testify positively that there were no lights on the tow, except 
the captain and the engineer of the tug, and of thèse last two the engi- 
neer testifies that to the best of his remembrance there were no lights 
on the tow. 

[1 ] Now, the collision occurred near the opening of the canal across 
Horseshoe Bend. I gather f rom the testimony that the launch, coming 
out of the, canal into New river, saw the lights of the tugboat and pass- 
ed her properly, leaving her to port, but having no warning by lights, 
and the night being too dark to see that she had a barge in tow, at- 
tempted to take a course more in the middle of the river, when the 
barge struck her and the injury was inflicted. Under thèse circum- 
stances the tug and tow is responsible for such injuries. 

[2] It therefore remains to ascertain what sum would compeosate 
for the injury received. Mrs. Field is to be compensated for the physi- 
cal and mental pain endured by reason of the injuries received. Thèse 
injuries were a contusion of the thigh and dislocation of four ribs f rom 
the breast bone. This last injury, according to the testimony, continues, 
and from the médical testimony will continue; the resuit being a mis- 
placement of the ends of the ribs at the breast bone. This condition 
may or may not resuit in pain. Without going f urther into the testimo- 
ny as to the injury, I am of the opinion that she should recover the sum 
of $1,500. 

A decree awarding her this amount will be entered, and limiting the 
liability of the Furst-CIark Construction Company to the value of the 
tug and barge as reported by the appraisers. The costs of this pro- 
ccieding to be paid first from the fund. 
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I see no reason for passing on the objections to certain testimony 
filed by the claimant. Such testimony as was hearsay and immaterial 
I hâve not considered in arriving at my judgment. 



TJNTTED STATES v. NATURA CO. 
(District Court, N. D. California. May 9, 1917.) 

1. Uri'ggists <®=52 — Offkxses — "Miseras DiNO" — "Remedy" — "Cure." 

The wonl "reniedy" ia not syuonymoiis with "cure," but lueans that 
whicli relieves or curfs a disease, including a mediclue or remédiai treat- 
meiit ; and hence to advertise a mediclue as a remedy for certain dlseas- 
es, wlien the manufacturer had been inforined that It relleved tlie same, 
is not a "niisbraiidinf:" wlthln the Food and Iti'ujrs Act (Act June 30, 1906., 
c. Bgi.'J, M Stat. 708 [Comp. St. 1916, §§ 8717-S728]), on the theory that 
the medlcinc was advertised as a cure for such dlseases. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Cure ; Remedy ; Second Séries, Misbranding.] 

2. Ckiminal Eaw ®=>561(1) — OFfTîNSES — Pkoof. 

In a criminal prosecutlon, the guilt of défendant must be establlshed be- 
yond a reasonable doubt. 

At Law. The Natura Company was charged with a violation of the 
Food and Drugs Act. Judgment of not guilty. 

On August 5, 1916, the United States attorney for the Northern district of 
California, acting upon a report by the Secretary of Agriculture, filed in the 
District Court of the United States for snid district an information against 
the Natura Cotnpany, a corporation, San Francisco, Cal., alleglng shipment 
by said défendant, in violation of the Food and Drugs Act, as amended, on 
or about June 29, 1914, and December 17, 1914, from the state of California 
into the state of Utah, of quantifies of an article labeled in part "Akoz," 
whlch was misbranded. 

Analysis of samples of the article by the Bureau of Chemlstry of thls 
department showed the product to be a gray powder, essentlally a clay. For 
use the contents of a small package are to be added to one-half gallon of 
water as per directions. The clear solution contains total solids equal to 200 
parts per million, conslstlng essentlally of calcium sulphate. 

It was alleged in substance In the information that the article In eaeh ship- 
ment was misbranded for the reason that certain statements appearing on iti9 
labels falsely and fraudulently represented it as a remedy for stomach trou- 
bles, indigestion, dyspepsia, kidjey troubles, and rheumatism, when, in truth 
and in fact, It was not. It was alleged In substance that the article in each 
shipment was misbranded for the further reason that certain statements in- 
eluded in the circular accompanylng the article falsely and fraudulently repre- 
sented it as a treatment for Bright's disease and diabètes, pyorrhea, inflam- 
mation of the bladder, fréquent urlnation, and cystltis, and as a remedy 
for toothaehe, when, in truth and in fact, it was not. 

On April 5, 1917, the case came on for trial before the court, a jury having^ 
been waived, and, after the submission of évidence and arguments by coimseï, 
the case was submltted to the court and taken under advisement. On May 
9, 3917, it was or(l<;red that judgment be entered finding the défendant not 
guilty. 

John W. Preston and Annette Abbott Adams, both of San Francis- 
co, Cal., for plaintitï. 

lyouis O'Neal, of San José, Cal., and C. W. Durbrow, of San Fran- 
cisco, Cal., for défendant. 
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DOOLING, District Judge. The défendant is charged with a vio- 
lation of the Food and Drugs Act in misbranding a certain article of 
medicine sold by it and known as "Akoz." To fall within the statute 
the package or label must bear or contain some statement, design, or 
device regarding the curative or therapeutic effect of the article or 
some ingrédient or substance contained therein, which is false and 
fraudulent. No purpose would be served hère in reviewing the testi- 
mony. It may be said in a gênerai way that the testimony of the gov- 
ernment was chiefly "expert" testimony; that is to say, testimony of 
skilled persons as to the possible effect of the use of Akoz. None of 
them had ever experimented with it, or tried it either on themselves 
or others, nor had any of them ever had the opportunity to observe 
any results from its use. The testimony for the défendant was given 
by witnesses, physicians, and others who had used the medicine them- 
selves, or had observed its efifect on others, and ail testified to its béné- 
ficiai efïects. 

[ 1 ] The misbranding claimed in the indictment is the statement that 
Akoz is a natural remedy for certain specified diseases, and that it 
had proved effective in the treatment of such diseases and others 
named. 

The government insists that the word "remedy" is synonymous with 
"cure," and cites a définition from Webster's International Diction- 
ary as f ollows : "Remedy : That which cures a disease." But the real 
définition found in that dictionary is the following: "Remedy; That 
which relieves or cures a disease." The Standard Dictionary gives 
the following définition : "Remedy : That which is used in any way for 
the cure or relief of bodily disease; a medicine; also remédiai treat- 
ment." 

It cannot therefore in this criminal action be concluded that, when 
the défendant used the word "remedy," it used it as synonymous with 
"cure," nor can it be concluded that the word would be understood by 
the public to mean "cure." 

There is testimony that Akoz has relieved ail the diseases specified, 
and that the proprietors were informed of that fact. 

[2] The court is not indorsing Akoz as a curative or remédiai agent. 
But this is a criminal case where the guilt of the défendant must be 
established beyond a reasonable doubt, and the government must show 
beyond such doubt that the statements made were both false and 
fraudulent. It has not donc so, and a judgment will be entered find- 
ing the défendant not guilty. 
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UNITED STATES v. PHELAN. 

(District Court, D. Massachusetts. Noveiuber 24, 1917.) 

No. 1248. 

1. Cbiminai^ Law iS=2i>3 — Plea op Former .Teopardy — Demurrer. 

If a plea of former jeopardy or former acquittai Is on Its face insuffl- 
cient, a demurrer lies. 

2. Cbiminal Law c@=3liS6 — Formée Jeopardy — Variance. 

An acquittai by reason of a variance is not a bar to further proseeution 
of crime attempted to be desirribed, but not accurately deseribed, in 
first indictment. 

3. Courts <S=33,?7 — Fédéral, Courts — Wiiaï Law Govebns. 

Rev. Laws Mass. c. 218, § 22. deelaring that a mlsdescription of a written 
instrument Is not a variance, hais no application to a crlminal proseeution 
in the fédéral courts for such state. 

4. Criminal Law tg=293 — I'leading — Demurrer. 

On demurrer to pleas of former jeopardy, facts alleged should be ac- 
cepted as true. 

William A. Phelan was indicted for crime. On demurrers to pleas 
of former jeopardy. Demurrers sustained. 

McLellan, Carney & Brickley, of Boston, Mass., for défendant. 

MORTON, District Judge. [1] If the plea of former jeopardy or 
former acquittai is on its face insufficient, a demurrer lies. Brothers 
V. State, 22 Tex. App. 447, 3 S. W. m ; Jones v. State, 61 Ark. 88, h2 

5. W. 81 ; Hite v. State, 9 Yerg. (Tenn.) 357; Shubert v. State, 21 Tex. 
App. 551, 2 S. W. 883; Wortham v. Commonwealth, 5 Rand. (Va.) 
669. The practice of demurring to a plea of former conviction ha& 
been recognized in the state courts of Massachusetts. Commonwealth 
V. Bosworth, 113 Mass. 200, 18 Am. Rep. 467. 

[2, 3j An acquittai by reason of a variance is not a bar to further 
proseeution for the substantive crime attempted to be deseribed, but 
not accurately deseribed, in the first indictment. U. S. v. Riley (C. C.) 
74 Fed. 210; Commonwealth v. Chesley, 107 Mass. 223. The Massa- 
chusetts statute relied on by the défendant (Rev. Laws, c. 218, § 22),. 
providing that a misdescription of a written instrument is not a vari- 
ance, does not apply to criminal proceedings in the fédéral courts. Lo- 
gan V. U. S., 144 U. S. 263, 300, 12 Sup. Ct. 617, 36 L. Ed. 429. The 
offense deseribed in the présent indictment is not the same as that de- 
seribed in the former one, a copy of which is annexed to the def end- 
ant's plea. 

[4] The facts stated in the pleas are, upon demurrer, of course, t» 
be taken as true. So considered, I am of opinion that the pleas are in- 
sufficient, and that the facts therein alleged are not a bar to the prose- 
eution of the présent indictment. 

The demurrers to the pleas are sustained. 
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SOCIÉTÉ ANO>^YME DE LA DISTILLERIE DE LA LIOIilCUR BENEDIC- 
TINE DE I/ABBAYE DE FECAMP v. PUZIELLO et aL 

(District Court, E. D. New ïork. May 16, 1918.) 

Tbade-Maeks and Tkade-Names ©=16 — Subjects or Trade-Mark — Package 
OR Container. 

The sliape and a]>pearance of a package or container eannot be made the 
subjeet of a trade^mark. 

In Equity. Suit by Société Anonyme de la Distillerie de la Liqueur 
Bénédictine de L'Abbaye de Fecamp against Giovanni Puziello, Ra- 
faele Puziello, and Antonio Luccaro, copartners trading as Puziello, 
Luccaro & Co. Decree for complainant. 

Gantz & Tucker, of New York City (George W. Tucker, Jr., of New 
York City, of counsel), for plaintifï. 

S'ol L. Youngentob, of New York City, for défendants. 

CHATPIELD, District Judge. The charge of infringement of 
trade-mark No. 95,488 has not been made out, and the plaintifif does 
not sufficiently prove validity of trade-mark No. 60,241, which states 
that the design of the trade-mark is applied by putting the goods in a 
bottle of that design. 

The statute of February 20, 1905, allowing the registration of a 
trade-mark in use for more than 10 years, does not aller the fundamen- 
tal proposition, that a trade-mark is a design or mark rather than a 
container or package. Thaddeus Davids Co. v. Davids et al., 178 Fed. 
801, 102 C. C. A. 249; Hughes v. v\lfred H. Smith Co., 209 Fed. 37, 
126 C. C. A. 179. Resemblance in package or wrapping would not con- 
stitute the infringement of a trade-mark. Philadelphia Novelty Mfg. 
Co. V. Rouss (C. C.) 40 Fed. 585. 

Under the former trade-mark law, the shape and appearance of a 
package or wrapping could not be made the subjeet of a trade-mark, 
as distinguished from a design which of itself made up the mark. 
Fleischmann v. Starkey (C. C.) 25 Fed. 127; Adams v. lieisel (C. C.) 
31 Fed. 279; Enoch Morgan's Sons Co. v. Troxell, 89 N. Y. 292, 42 
Am. Rep. 294; Pillsbury v. Pillsbury-Washburn Flour Mills Co., 64 
Fed. 841, 12 C. C. A. 432; National Biscuit Co. v. Baker (C. C.) 95 
Fed. 135 ; United States Tobacco Co. v. McGreenery (C. C.) 144 Fed. 
531 ; Coca-Cola Co. v. Glee-Nol Bottling Co., 221 Fed. 61, 137 C. C. A. 
83. 

The plaintifif may hâve a decree on the ground of un f air compétition. 

^ssFoc other cases see samc toplo & KBY-NUMBEK in ail Key-Numbered Digesta & Indexes 
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BJORNQUIST V. BOSTON & A. R. CO. 

(Circuit Court of Appeals, First Circviit. June 21, 1918.) 

No. 1338. 

1. Appeal and Error <g=171(3) — Préservation or Gbound of Review — J\J- 

BISDICTION — l'LEAS IN AbATBMENT. 

Ululer Rev. Laws Mass. 1902, e. 173, §§ 18, 19, questions of jurisdietion 
must be raised by plea or answer in abatement; lidwever, évidence re- 
lating to the question of jurisdietion baving been admitted at the trial, 
a case on appeal will be treated as though a plea in abatement liad been 
filed. 

2. Courts <S=5280 — Fédéral. Jurisdiction — Bueden of Proof. 

Wliere a déclaration allèges ail the facts essential to fédéral jurisdie- 
tion, the burden of proving lack of jurisdiction falls on the défendant. 

3. Co^JKTs ®=3307(1) — Jurisdiction — Diversity of Citizensiiip — Domicile of 

Infant. 

A minor, having reached years of discrétion and having no parents, 
grand])arents, or statutory guardian, niay establish a domicile anywhere 
for tbe purpose of fédéral jurisdietion. 

4. Courts <g=>.'507(l) — Fédéral Couih's — JuKisniCTioN. 

Domicile; is the test of citizenship for the purpose of the jurisdiction 
of the courts of the United State.s. 

5. Kaii.roads <g=>270(l) — Trespassers — Duties of Railroad. 

A railroad in Massachusetts owes a trespasser on its trains no duty of 
protection, and need refrain only from willfully, recklessly, or wantonly 
exposing hini to injury. 

6. Neolk.knce <S::=13C(9) — Willful Conduct — Question for Jury. 

In case involving willful négligence, if on the évidence fair-minded men 
might diff(>r, the case should be submitted to the jury. 

7. Master and Servant iS=332(1) — Injuries to Third Persons — Scope oï 

Autuoritît. 

In action against master for négligence of servant, if on the évidence, 
concorning the scope of authority of the servant, fair-minded men might 
diiïer, the case should be submitted to the jury. 

8. Railroads "®=282(10) — Trespassers on Train — Jury Question. 

In an action by an infant against a railroad for injuries received while 
tres])assing on defendant's train, whether the threat of a trainman to 
brcn.i: plalntiff's neck if he did not get off was the cause of the injury 
held for the jury. 

9. Railroads <©=j282(]0) — Injuries to Trespasser— Scope of Authority— 

Question for Jury. 

In an action by a trespasser on a tank car, which had been klcked loose 
froni the engine, for négligence of a trainman thereon, whether the train- 
man was acting \Aithin the scopo of bis authority in threatening to break 
the trespasser's neck if he did not get off held for the jury. 

In Error to the District Court of the United States for the District 
of Massachusetts ; Jas. M. Morton, Judge. 

Action by Charles J. Bjornquist, by next friend against the Boston 
& Albany Railroad Company. Judgment for défendant, and plaintiff 
brings error. Judgment vacated, verdict set aside, and case remanded 
for further proceedings. 

Action of tort, originally commenced in the superior court for the county of 
Suffolk, by writ dated January 22, 190O, for injuries sustained on August 

^z^FoT other cases see same topic & KEY-NUMBBR la ail Key-Numbered Dlgests & Indexes 
2.Ô0 F.~59 
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12, 1899, lu conséquence of the plalntlff jumping from a frelght car of the 
drfendant, owlng to a brakeman "hoUerlng" to hlm to "get ofC tliere or l'U 
break your neck," but no battery was comniltted on the plalntlff by the brake- 
man. The plalntlff, in jumi>lng, got under the car and suffered the loss of 
hls legs. The case was tried in the state court to Harrls, J., and a jury, and 
a verdict was returned for the plalntlff, and damages assessed in the sum of 
$22,000. The case was subsequently taken, on detendant's exceptions, to the 
Suprême Judidal Court for the commonwealth, and that court held, as mat- 
ter of law, that the plalntlff was not entitled to recover, that a verdict should 
hâve been ordered for the défendant, and sustained the defendant's exceptions. 
No further proceedings were liad in the state court. See Bjomquist v. 
Boston & Albany R. R. Oo., 185 Mass. 130, 70 N. E. 531, 102 Am. St. Eep. 332. 
Subsequently the plalntlff, after the death of hls parents in Massachusetts, 
went to llve with an aunt in the state of Maine, and whlle reslding there he 
brought suit, for the same cause of action, In the United States District Court 
for the District of Massachusetts, by writ dated Aprll 17, 1911, and trial was 
had to Morton, J., and a jury. At the close of the évidence the court ordered 
a verdict for the défendant, and the plalntlff seasonably excepted. The case 
was subsequently argued, on plalntiff's exceptions, to the United States Cir- 
cuit Court of Apijeals for the First Circuit, and the plalntiff's exceptions 
were sustained. 

Samuel A. Fuller and Charles Toye, both of Boston, Mass. (Bernard 
J. Killion, of Boston, Mass., on the brief), for plaintifï in error. 

Lowell A. Mayberry, of Boston, Mass. (George L. Mayberry and 
George P. Furber, both of Boston, Mass., on the brief), for défendant 
in error. 

Before BINGHAM and JOHNSON, Circuit Judges, and HAI.E, 
District Judge. 

BINGHAM, Circuit Judge. This is an action of tort for personal 
injuries sustained by the plaintifï through the alleged willful, reckless, 
and wanton conduct of the défendant, its agents, and servants. 

[1,2] The défendant filed a plea in abatement, setting forth the 
pendency of a prior suit for the same cause of action in the superior 
court for the county of Sufïolk and commonwealth of Massachusetts. 
It also filed an answer, denying each and every allégation of the plain- 
tifï's writ and déclaration, and each and every count thereof , and fur- 
ther alleged that the plaintifï was guilty of négligence which contribut- 
ed to his injury. No plea in abatement or answer in abatement, setting 
forth that the plaintifï was a citizen and résident of Massachusetts, 
was filed. Under the practice in Massachusetts, the question of juris- 
diction must be raised either by a plea in abatement or an answer in 
abatement. Rey. Laws 1902, c. 173, §§ 18, 19. And it is held that a 
plea to the merits waives ail matters in abatement not taken in a plea 
or an answer in abatement. Craig Silver Co. v. Smith, 163 Mass. 262, 
39 N. E. 1116. The plaintiflf in his déclaration alleged ail the facts 
essential to fédéral jurisdiction. The allégation of thèse facts, prima 
facie, was true. If the défendant had filed a plea in abatement or an 
answer in abatement, it would bave been necessary to hâve averred 
therein that the plaintifï was a citizen of the commonwealth of Massa- 
chusetts, and under that plea the burden of proof would hâve fallen 
upon the défendant. Adams v. Shirk, 117 Fed. 801, 805, 55 C. C. A. 
25. Evidence, however, relating to the question of jurisdiction hav- 
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ing been admitted at the trial, we think we should consider the case 
as though a plea in abatement or an answer in abatement raising the 
jurisdictional question had heen filed. The burden of proof, however, 
still remains on the défendant on this issue. 

The décisions in Lindsay-Bitton Live Stock Co. v. Justice, 191 Fed. 
163, 111 C. C. A. 525, Roberts v. Lewis, 144 U. S. 653, 12 Sup. Ct. 
781, 36 h. Ed. 579, and C, B. & Q. Ry. Co. v. Willard, 220 U. S. 
413, 31 Sup. Ct. 460, 55 L. Ed. 521, are not applicable, as the practice 
prevailing in the jurisdictions in which they arose differs materially 
from that in Massachusetts. 

The accident occurred on the 12th of August, 1899. The plaintiiï 
was born at Worcester, Mass., April 29, 1891. He lived there up to 
the time of his mother's death, when he moved to Cambridge with 
his father, who died shortly tliereafter. In the latter place he lived 
with his uncle, Alfred Wiggin, for about 5 years. It was while he 
was living in Cambridge that the accident occurred. Shortly af ter 
the accident his uncle moved to Arlington Heights, and the plaintiff 
continued to live with him until 1910. He then went to Maine to 
live with an aunt, intending to make his permanent home there. He 
was at this time 19 years old. He remained in Maine until the fall of 
1912. The présent action was brought April 17, 1911, while he was 
residing in that state. In the fall of 1912 his aunt and her husband 
left Maine and moved to Massachusetts, and he returned there with 
them. 

In the District Court the jury was directed to return a verdict foT 
the défendant. The plaintiff excepted, and this writ of error was pros- 
ecuted. 

[3] The défendant contends that, on the facts above stated, the Dis- 
trict Court was without jurisdiction to entertain the action; that, the 
plaintiff having been born in Massachusetts, and his parents having 
been domiciled there at the time of their death, his résidence and 
domicile continued during his minority to be in Massachusetts, not- 
withstanding his removal to Maine, and, the action having been hrought 
before he reached his majority, the requisite diversity of citizenship 
was wanting, to confer jurisdiction on the District Court. 

It is undoubtedly true that the gênerai rule is that a minor is in- 
capable of changing his domicile and acquiring a new one during his 
minority; that he has the domicile of his father, if living, and, if he is 
dead, that of the mother (Lamar v. Micou, 112 U. S. 452, 5 Sup. Ct. 
221, 28 E. Ed. 751); that, if both father and mother are dead, lïy 
taking up his résidence with his grandfather, or, if he is dead, with 
his grandmother, he may, in that way, acquire a domicile (Lamar v. 
Micou, 114 U. S. 218, 222, 5 Sup. Ct. 857, 29 L. Ed. 94). 

The reason stated for the gênerai rule is that a minor is non sui 
juris, which no doubt, as hère applied, means that a person who is 
under the power and authority of another possesses no right to choose 
a domicile. Hart v. Lindsey, 17 N. H. 235, 43 Am. Dec. 597. Under 
the common law the father is the natural guardian of the minor, and 
entitled to his custody and control until he reaches majority ; and 
the same is true of the mother (the father having died), and, if she 
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is dead, of the grandfather. When either stands in the relation of 
natural guardian to the minor, lie or she may change the domicile of 
the minor to another place within or without the state of his previous 
domicile. 14 Cyc. 843, 844. It would seem, however, that this doc- 
trine of natural guardianship has never been extended to uncle or 
aunt, when they stand as next of kin to the minor. Munday v. Bald- 
win, 79 Ky. 121; Hiestand v. Kuns, 8 Blackf. (Ind.) 345, 46 Am. 
Dec. 481. 

When the plaintiff went to Maine he was 19 years old. At that time 
he had neither f ather nor mother, nor, so far as appears, grandparents, 
living. The uncle with whom he had been living in Massachusetts was 
unable and apparently unwilling further to maintain a home for him. 
In this situation he determined to go to Maine and make his permanent 
home there with his aunt; and the question is whether a minor of 
his years of discrétion may, under thèse circumstances, acquire a new 
domicile, or whether he is restricted to the domicile of his f ather at 
the time of his death. 

None of the cases which hâve come to our attention hâve gone to 
the extent of holding that, under such circumstances, a minor who 
has attained years of discrétion may not acquire a new domicile. In 
ail of them, where it has been held that the minor may not acquire 
a new domicile of his own volition, it has appeared that he was of 
immature years, or that he was subject to the direction and control 
of a person standing in the position of a natural or statutory guardian. 
See Glos v. Sankey, 148 III. 536, 36 N. E. 628. 23 L. R. A. 665, 39 
Am. St. Rep. 196; In re Benton, 92 lowa, 202, 60 N. W. 614, 54 
Am. St. Rep. 546; Sudler v. Sudler, 121 Md. 46, 88 Atl. 26, 49 h- 
R. A. (N. S.) 860, and note, Ann. Cas. 1913C, 1191; Churchill v. 
Jackson, 132 Ga. 866, 64 S. E. 691, 49 I.. R. A. (N. S.) 875, and note, 
Ann. Cas. 1913E, 1203. 

In Russell v. State, 62 Neb. 512, 87 N. W. 344, Estler, a minor, 20 
years and 5 months old, who up to that time had had his domicile in 
the state of New York, was emancipated by his father and went to 
Nehraska to make his permanent home. The question was whether, 
having been emancipated and freed from the power and authority of 
his parents, he could acquire a domicile apart from theirs. The ques- 
tion arose in an indictment for murder. Having resided 8 months 
in Nebraska, Estler was called as a juror in the case. He became of 
âge August 21, 1900, a month preceding the trial. By section 657 of 
the Civil Code of Procédure of that state maie persons over the âge 
of 21 years, having the quahfications of electors, were made compétent 
as jurymen. To constitute one a qualified voter he had to be 21 years 
of âge or upwards and hâve resided in the state 6 months, in the county 
40 days, and in the precinct, township, or ward 10 days. Comp. St. c. 
26, § 3. The défendant contended that the résidence of an infant is 
that of his parents or guardian, and that, as Estler was an infant when 
he went to Nebraska, he was incapable of changing his domicile until 
he reached his majority, which was less than 6 months prior to his 
being called as a juror. It was held that, having been emancipated 
by his parent, he was capable of acquiring a légal domicile in Nebraska, 
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and that, having reached the âge of 21 years and having resided there 
more than 6 months prier to being called as a juryman, he was a duly 
qualified voter. The court said : 

"The gênerai rule as to the power of an Infant to change hls own résidence 
is doubtless in harmony witli tlie contention of défendant. But that rule, 
llke many other.s, ha.« its exeeption.«. A niinor who has been emancipated hy 
his parents is capable of acciuirins a lefcal domicile or résidence of his own. 
10 Am. & Eng. Enc. Law (2d Ed.) 31, note." 

See, aiso, Woolridge v. McKenna (C. C.) 8 Fed. 650, 681-685 ; Lu- 
bec V. Eastport, 3 Greenl. (Me.) 220, 222; Monroe v. Jackson, 55 Me. 
55, 58; Thomaston v. Greenbush. 106 Me. 242, 76 Atl. 690; Lowell 
V. Newport, 66 Me. 78. 

In 29 Cyc. at page 1675, émancipation is defined as : 

"The entire surrender of ail the parent's right to the care, custody, and 
earnings of the child, as well as a renunciation of parental duties, and 
leaves the child, so far as the parent is concerned, free to act on its own re- 
sponsibility and in accordance with its own will and pleasure, with the sanie 
independence as though he had attaiiied majority." 

If a minor, having reached years of discrétion, on heing emanci- 
pated, may acquire a domicile apart from that of his parents, it must 
be upon the theory that, having been released from the power and 
authority of the one entitled to his custody and control, he has the 
right to choose a domicile; and we are of the opinion that, inasmuch 
as the plaintifif, when he went to réside with his aunt, had reached 
years of discrétion, and there was no one at that time entitled to his 
custody and control, as a natural guardian or otherwise, he had a right 
to choose a domicile for himself . 

It would seem that we are further supported in this conclusion by 
the fact that it has been held that a married woman, who has left her 
husband for cause, may establish a domicile apart from that of her 
husband and acquire citizenship in another state for the purpose of 
fédéral jurisdiction, such as will entitle her to maintain an action for 
damages. Town of Watertown v. Greaves, 112 Ped. 183, 50 C. C. A. 
172, 56 L. R. A. 865; WilHamson v. Osenton, 232 U. S. 619, 34- 
Sup. Ct. 442, 58 h. Ed. 758. 

[4] As domicile is the test of citizenship for the purpose of the 
jurisdiction of the 'courts of the United States (Poppenhauser v. In- 
dia Rubber Comb Co. [C. C] 14 Fed. 707; Dresser v. Edison Illumi- 
nating Co. [C. C.] 49 Fed. 257; Woolridge v. McKenna, supra), and 
as we are of the opinion that the plaintifif acquired a domicile in Maine, 
the requisite citizenship for fédéral jurisdiction appears. 

[5] The accident occurred in Massachusetts. The plaintifif was a 
trespasser upon one of the defendant's cars, and, according to the law 
of that State, the only duty the défendant owed him was "to refrain 
from willfully, recklessly, or wantonly exposing him to injury." Al- 
bert v. Boston Elevated Ry. Co., 185 Mass. 210, 211, 70 N. E. 52, 
Being a trespasser, it owed him no duty of protection. "Its servants 
had the right to remove him from the car, but in doing so were re- 
quired to subject him to no unnecessary hazard. They had no right 
to seize him and throw him from the car whilst it was in motion, or 
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to so violently assault or frighten him as to cause him to fait from 
the car. In order to justify a recovery, the acts oî the defendant's 
servant must hâve been improper, unnecessarily dangerous, the proxi- 
mate cause of the injury, and done for the purpose of removing the 
plaintiff from the car." Ansteth v. Buffalo Ry. Co., 145 N. Y. 211, 
39 N. E. 708, 45 Am. St. Rep. 607. 

[6,7] The défendant contends that there was no évidence from 
Avhich it could hâve heen found that the plaintifï's injury was due to 
the willful conduct of the défendant for the reasons (1) that it could 
not be found that the trainman who, in a threatening manner, ordered 
the plaintiff ofï the car was acting within the scope of his authority, or 
(2) that the injury was the direct resuit of such conduct. If on the 
évidence fair-minded men might dififer as to thèse questions, the case 
should hâve been submitted to the jury. 

The plaintiff at tlie time of the accident was a little over 8 years of 
âge. He was living at his uncle's home on Sixth street, in Cambridge, 
distant some 200 f eet or more from where defendant's railroad crossed 
the Street. There was a platform beside the street near the crossing. 
On that side of the street, and between it and the railroad, were located 
the factories of the Speare Oil Works, and beyond the railroad was 
a field where boys were accustomed to play. The day of the accident 
the plaintiff left home to go fisHing with two other boys, one of whom 
was about his âge and the other some 3 or 4 years older. On their 
way home they stopped at the platform above referred to and played 
tag. On the side of the street opposite the platform stood a train, 
consisting of an engine, two flat cars, and a tank car. The plaintiff 
and one of his companions, understanding that the cars were to be 
backed across the street and down the siding to the Speare Oil Works, 
crossed the street and climbed upon the tank car, which was the rear 
car in the train. In the center of this car and extending lengthwise 
of it was a large oil tank, ahout the height of a man. The platform 
of the car extended out a suiTicient distance from the tank to afford 
a passageway. Along the side of the car was a rail, and at the end 
of the car, or near there, on the right side, facing the engine, was a 
step extending towards the ground. Whether the step was at the end, 
or at the side of the car near the end, the évidence fails clearly to dis- 
close. It was by means of this step that the plaintiff climbed upon 
the car. After reaching the platform, he lay there on his stomach, 
with his feet hanging over the end of the car. While in this position 
he saw a trainman between the first and second cars pull the pin and 
give a signal to kick the detached cars across the street, and down in- 
to the yard of the Speare Oil Works, and board the same. When the 
cars had gone about halfway down the yard, the trainman, who was 
then about the center of the tank car, was seen coming toward the 
plaintiff, shouting at him to get off, or he would break his neck. The 
trainman was a lai'ge, rough-looking man, and his conduct so fright- 
ened the plaintiff that he jumped, and in doing so fell under the cars. 
He testified: 

"I jnmped risht off, Just as somi as he hoUered. I didn't tliink for a 
minute, or do anythiug ; I just juuiped." 



AKTIESELSKABET KOEN, ETC. V. EEDEEIAKTIEBOLAGET, ETC. 935 

The resuit was the cars ran over him and eut off both his legs. The 
évidence further showed that the plaintiff had no intention of getting 
off the car until it stopped, which it was soon to do, and that it was 
going at a pretty good speed at the time. No one but the trainman 
was in charge of the cars after they were kicked across the street. 

[8, 9] We think that, in view of the immature âge of the plaintiff 
and the conduct of the trainman in going towards him and threaten- 
ing to break his neck if he did not get oft', it was for the jury to say 
whether the plaintiff's action, under the circumstances, was not due 
to restraint induced by fear rather than his own volition, and that, 
as no one but the trainman was in charge of the cars after they were 
kicked across the street, it could also be found that he was acting 
within the scope of his authority. 

It is not the province of the court to détermine questions of fact 
that properly should be submitted to a jury, and, heing of the opinion 
that the évidence presented such questions, the court erred in directing 
a verdict for the défendant. 

The judgment of the District Court is vacated, the verdict set aside, 
and the case is remanded to that court for further proceedings not 
inconsistent with tliis opinion, with costs to the plaintiff in error. 



AKTIESELSKABET KOEN-OG FODERSTOF KOMPAGNIET v. EEDERI- 
AKTIEBOLAGET ATLAKTEN. 

(Circuit Court of Appeals, Second Circuit. April 10, 1918.) 

No. 141. 

1. CONTKACTS <S='J27(2) Lf:GALITY — AOKEEAtEXT FOP. AREITKAÎION. 

Under tlie laws of New York, a provision that disputes between the 
ctiarterer and tîie owner of a vessel sliould be settled by arbitration is 
unenforceable, beeause it would be held to afCect only the remedy and to 
be contrary to public poliej', as ousting tlie courts of jurlsdiction. 

2. Cour.TS iS=>;i72(l) — I'rkcedents — What TjAW Governs. 

C)n a ((iK'stion of gênerai law involved in an admiralty suit brought in 
the fedi-ral District Court for New Yorli, the décisions of the highest 
State court are not binding. 

3. Arbitration and Awabd ©=8 — Construction of Charter Paety — Arbi- 

tration CONTRACT. 

A provision in a charter pai'ty that ail disputes ahould be isettled by 
arbitration, etc., cannot be rogarded as providing for assessment of the 
aniount of damages claimed, leaving the question of liability for the courts, 
and so is no bar to an action in court, even if it may support an action 
for breacli of the agreenient to arbitrate. 

4. Arbitration and Award iS==>25 — .\gree:ments in Charter Party — Breach. 

V.'liere no arbitration had actually been begun and expansés Incurred, 
only nominal damages ean be recovered for a breach of a covenant in a 
charter party providing for arbitration of ail disputes. 

5. Shipping iS=35S(3) — Charters— Construction of "Penalty" Clause in 

Charter Party. 

A clause in a charter party, "penalty for nonperformanee of its 

agreenient to be proven damages, not exeeeding estimated amount of 

■ freight," is a provision for a penalty, and cannot be construed to limit the 

(gis^For other cases se» same toric & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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recovery of the cliarterer for the owîier's entire répudiation of the char- 
ter and refusai to enter on its performance. 

[Ed. Note. — For other définitions, see Words and Piirases, First and 
Second Séries, Penalty.] 

6. Shippinc ©=358(3) — Ohabteb Parties — Construction. 

. In View of a provision of the charter party for arbitration of disimtes 
hefore référées, one to be selected by the captain, a clause in the chiirter 
party declaring that penalty for nonperfonnance should not exceed the 
eistimated amount of freight, though accepted as a limitation of liability, 
cannot be deemed applicable to the case of an entire répudiation of the 
charter. 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

lyibel by the Aktieselskabet Korn-og Foderstof Kompagniet against 
the Rederiaktiebolaget Atlanten. From a decree for Hbelant (232 Fed. 
403), respond^nt appeals. Affirmed. 

Haight, Sandford & Smith, of New York City (C. B. Smith, of 
New York City, of counsel), for appellant. 

Burlingham, Montgomery & Beecher, of New York City (R. H. 
Hupper, of New York City, of counsel), for appellee. 

Beft)re WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. The hbel, containing a clause of foreign at- 
tachment, alleged that the libelant, for brevity herein called the Korn- 
og Company, a Danish corporation, chartered the steamer Atlanten of 
the respondent, for brevity called herein the Atlanten Company, a 
corporation of Sweden, to proceed to Key West for orders and load 
a fuU cargo of oil cake at Galveston, New Orléans, or Pensacola for 
a Danish port or ports. The charter party was executed at Copen- 
hagen September 30, 1914. While the steamer was on her way to 
the United States, the respondent wrote from Helsingborg, Sweden, 
to the libelant at Copenhagen, Denmark, notifying the libelant that it 
canceled the charter, but was willing to carry on the same voyage at 
a much higher rate of freight, there having been a very considérable 
rise in the market. It stated at the same time that it was willing to 
pay damages, not exceeding the estimated amount of freight under 
clause 21 of the charter party, which necessarily included clause 24. 
The libelant replied that it would hold the respondent under the char- 
ter liable for ail losses incurred by the breach. The claim was for 
$44,000. 

The answer set up two clauses of the charter party in défense and 
averred its readiness to comply with them : 

"21. If any dispute arises the same to be settled by two référées, one ap- 
polnted by the captain and oue by charterers or their ajfents, and if necessa- 
ry, the arbitrators to appoint an umpire. The décision of tlie arbitrators or 
umpire, as the case may be, shall t)e final, and any party attempting to revoke 
this subniission to arbitration without leave of a court, shall be liable to pay 
to the other, or others, as liquidated damages, the estimated amount of char- 
tered freight. 

"24. Penalty for nonperformanee of this agreeintiit to be proven damages, 
not exceeding estimated amount of freiglit." 

<g=»Por other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Upon libelant's exceptions to the answer on the ground that ît set 
up nothing constituting a défense in law, Learned Hand, J., entered a 
decree in favor of the libelant for $39,016.30, the stipulated amount 
of its damages, with interest and costs. 

[1-4] The first question is whether the allégation in the answer, 
which must be tal<en to be true, that the agreement to arbitrate was 
vahd and binding by the law of Denmark, where the charter was exe- 
cuted, as well as by the law of Sweden, where the steamer belonged, 
makes it enforceable hère. This clause cannot be regarded as a condi- 
tion précèdent to the maintenance of a subséquent suit in the courts 
because it provides that the arbitrators shall "settle" — that is, dispose 
of — the dispute. The case, therefore, does not fall within the déci- 
sions which hold that agreements, such as to ascertain the amount or 
extent of the claim by arbitration as a condition précèdent to a suit 
in the courts, are valid because the question of liability is left to be 
determined by the courts. Hamilton v. Liverpool, L. & G. Ins. Co., 
136 U. S. 242, 10 Sup. Ct. 945, 34 L. Ed. 419. Under the law of the 
State of New York, clause 21 is clearly unenforceable because under 
the décisions of the Court of Appeals it would be held to afifect the 
remedy only and to be contrary to public policy as ousting the courts 
of their jurisdiction. Meachem v. Railroad Co., 211 N. Y. 346, lO.ï 
N. E. 653, Ann. Cas, 191 5C, 851 ; U. S. Refining Co. v. Trinidad Lake 
Co. (D. C.) 222 Eed. 1006. The question being one of gênerai law, the 
décisions of the Court of Appeals of the state of New York are not 
binding upon the fédéral courts. It is, however, fair to assume from 
Hamilton v. Home Insurance Co., 137 U. S. 370, 11 Sup. Ct. 133, 34 
L- Ed. 708, that an agreement like this, which leaves the disposition 
of the whole matter to arbitration is not a bar to an action in court, 
even if it may support an action for breach of the agreement. In 
such a case, when no arbitration bas been actually begun and expens- 
es incurred, only nominal damages could be recovered. Munson v. 
Straits of Dover S. S. Co. (D. C.) 99 Fed. 787. 

[5] We hâve next to inquire whether clause 24 is a limitation of 
liability or a penalty. Some such clause has been usual in charter 
parties from time immémorial and its history is admirably treated by 
Mr. Justice Bailhache in Wall v. Rederaktiebolaget Luggode, [1915] 
3 K. B. 66. He shows that it has always been regarded as a penalty 
and that the addition, frecjuent for some years past, of the words "to 
be proven damages," not exceeding estimated amount of freight, do 
not make it a limitation. Such is the légal meaning of every penalty 
clause. His construction was expressly approved by the Court of 
Appeal— [1916] 2 K. B. 826— and by the House of Lords in Watts 
V. Mitsui & Co., Ltd., [1917] A. C. 227. In the Court of Appeal 
Swinfen Eady, L. J., said: 

"There remains the thira point. It l.s ciintended tliat, havlng regard to 
clause 13 of the charter party, the {,'enerul dama;,'es recoverable are llmited 
to £.3,500, the estimated amount of iTei^ht. This clause is a little différent 
from the clause which used formerly to lie inserted in charter parties. The 
old form was 'Penalty for noni:erforuianee of this agreement estimated 
amount of freight.' There is no doubt that in such a ease the estimated 
amount of the freight was a penalty. On proof of the breach, judgment could 
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have been recovered for the amount of the penalty, but only as a penalty, and 
exécution would have been limlted to the damages whlch were proved, the 
judgment only standing as security for such damages. That was the position 
if the action was brought in respect of the penalty. At the same time the 
plaintiff would have been entltled to sue for gênerai damages, and he would 
have recovered whatever damages were proved to have resulted in the ordi- 
nary course. In the présent charter party the clause mns thus: 'Penalty for 
nonperformance of this agreement proved damages, not exceeding the estimat- 
ed amount of freight.' It is a form whieh seems to have been In use for a 
considérable tlme, because in Scrutton on Oharter Parties (4th Ed.) p. 322, 
published in 1899, the form glven Is in substantially the same language — 'pen- 
altj' for nonperformance of this agreement to be proved damages, not ex- 
ceeding estimated amount of freight due under this charter.' There is a foot- 
note: 'This clause is worthless and unenforeeable.' lîaiUiache, J., was of opin- 
ion that the parties hère only intended to express in an extended form the 
effeet of the ordinary penalty clause. He thought that the clause was nothing 
more than the old common form writ large. That is not qulte accurate. Un- 
der the old form, as I have pointed out, judgment could be recovered for the 
penalty as such. TJnder the amended fonn,, the plaintiff could not recover 
judgment for the entlre estimated amount of freight as a penalty, because it 
is not a penalty. The clause says that the penalty is to be the 'proved damages, 
not exceeding the estimated amount of freight.' The proved damages as such 
cannot be a penalt.v, l>ecaiise that is the snm whlch the plaintiff is entitled to 
recover. The learned judge, bas, however, given the true explanation of the 
clause, namely, that the framers of the clause endeavored to state the effeet 
of the old form and they endeavored to improve It. At any rate the clause 
cornes wlthin that head of the cliarter party whleh purports to provide a pen- 
alty for nonperformance of tlie charter, and It has no référence to a claim 
for gênerai damages. Whether or not the clause be meaningless as a penalty 
clause, it does not Umit the amount whlch eau be recovered under the 
charter party as gênerai damages. Suppose, for instance, an action were 
brought on the charter party against the shipowner for breach of the im- 
plied condition to supply a seaworthy ship, it might be that the loss would be 
very great. The action could be brought on the charter party, although it Is 
usually brought on the bills of lading, and if it were brought effectively on the 
charter party it could not be coutended that in such a case tho damages were 
so llmited. In EldersUe Steamshlp Co. v. Borthwick, Lord Macnaghton said: 
'It is a wholesome rule that a shipowner who wishes to esctipe the liabllity 
vifhich might attach to him for sending an unseaworthy vessel to sea must say 
so in plain words.' In my opinion, having regard to the construction of the 
charter party as a whole, this clause has no référence to the gênerai damages ; 
it has only référence to the penalty, and it niay be that, owing to the language 
in which'it is expressed, where the clause Is in this form there is in strictneiss 
no penalty. It cannot, however, be held to Umit the gênerai damages recover- 
able for breach of contract" 

It is of the utmost importance that commercial documents of famil- 
iar form going into ail parts of the world should as far as possible 
be understood everywhere in the same way, which makes us the more 
content to foUow the English décisions. If the clause be a penalty, 
the injured party has the right either to sue under it for his damages, 
not exceeding the estimated amount of freight, or to sue for his ac- 
tual damages under the covenants of the charter party as the libelant 
has donc in this case. 

[G] Even if clause 24 were to be treated as a limitation, we think 
it would not apply to this case. The respondent does not seek to re- 
pudiate the charter, but contends that it authorizes a withdrawal at 
any time. To us, however, both clauses 21 and 24 seem to contenir 
plate disputed breaches by either party during the performance of 
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the charter party and not a refusai of either party to perform at 
ail. The fact that the arbitrator for the owners is to be appointée! 
by the captain is strong évidence of this. We find it difScult to be- 
lieve that the owner was given the privilège of discharging cargo 
and handing it back to the charterer after it had been loaded, so that 
it might avail of a higher freight from some one else. No doubt the 
parties could agrée that either might deliberately and for his own in- 
terest withdraw entirely from the charter and be responsible for no 
more than the estimated amount of freight. But if that were their 
intention they should hâve expressed it in unmistakable language. We 
do not think they hâve donc so. The construction seems to us as lit- 
tle reasonable as if a carrier were to say that the famihar clause in 
bills of lading to the effect that his liability should be limited to a fix- 
ed sum or to the invoice value, applied to a deliberate damage, destruc- 
tion or appropriation of the goods by him. 

The decree is affirmed, with interest and costs. 

HOUGH, Circuit Judge (concurring). I entirely agrée with the dis- 
position made of clause 24. As to clause 21, it is undeniable that 
American authority is at présent as stated in the court's opinion ; 
whether the rule as given can long survive historical and logical crit- 
icism, I venture to doubt. Concurrence as to clause 21 I rest on the 
plain fact that respondents repudiated their agreement in toto, and 
thereby debarred themselves from insisting upon any single subordi- 
nate part thereof. Jureidini v. National, etc., Co., [1915] A. C. 499. 



UNITED STATES ex rel. PRESSPRIOH & SON CO. v. JAMES W. ELWELI. 
& CO. et al. (two cases). 

(Circuit Court of Appeals, Second Circuit. April 10, 1918.) 

Nos. 172, 173. 

1. SiiiPPiNG <ï=>155 — Action fob Penalty. 

The fédéral District Court lias iio jurisdiction in adniiralty over proceed- 
ings in personam for collection of tlie penalty prescribed by Harter Act, 
§ 5 (Oomp. St. 1916, § 8033), for refusai to give a clean Mil of lading, etc., 
although, under Judiciai Code, § 24, snbd. 9 (Conip. St. 1910, § 991[9]), a 
qui tam action would lie to collect the penalty. 

2. Shipping <©=s155 — Action for Penalty — Jurisdiction. 

As the ftKleral District Court has .iurisdictlon of a qui tam action to 
collect the penalty prescribed by Harter Act, § 5 (Camp. St. 191C, § 80S3), 
for refusai to issue a clear bill of lading, etc., held that, where rcspondent 
answered a libel in personam to collect the same, the proceeding may 
be treated as the analogue of a coniplaint qui tam at common law, and 
need not be dismissed for want of jurisdiction. 

3. Admibalty <®=>80 — Juky Triai.— Waiveb. 

Where respondent answered a libel in personam to recover a penalty 
prescribed by Harter Act, § 5 (Comp. St, 1916, § 8033), etc., thus conceding 
the admiralty jurisdiction of the District Court, sueh concession was a 
waiver of any right to jury trial. 

4. SiiiPPiNO <§==>118 — Delay — Liens. 

Oiily that vessel which was delayed on aecount of the sWpper's fallure 
to deliver goods for shipinent within the time limited can assert a lien, 

<g=5For other cases see same toplc & KEY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
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and the lien cannot be asserted in favor of other vef^sels of the same 
owner, which carried a portion of tlie sliiinnent net loaded on tlie lirst 
vessel. 

5. Admiralty ©=3ll8— Appeal— AwatîT). 

Wliere botli parties to a proceeding to collect a penalty prescrlbed by 
Harter Act, § 5 (Comp. St. 1916, § s(YàS), consented to treat it as one in 
admiralty, though, as tlie libel was in pereonaoi, it was not within tlie 
admiralty jurisdiction of the court, the award of the District Court 
should on appeal be treated as an admiralty award, and not as a findiug 
of a jury. 

6. SiiippiNG <S;::3l55 — Pesalties— Amouxt. 

An award of the maximum penalty of $2,000 for violation of Harter Act, 
§ ,5 .(Comp. St. 1910, § 8083), for refusai to issue cleur blll of lading, etc., 
held excessive, it api>earing under the circumstauces tliat respondent acted 
in good faith, and such award should be reduced to ?l,0OO. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Libels by tha United States of America, on the relation of the 
Pressprich & Son Company, against James W. Elwell & Co. and 
another. From decrees for libelant, respondents appeal. Modified, 
and, as modified, affirmed. 

Appeals from two decrees m admiralty entered on thei 28th day of August, 
1917, each adjudgiug the respondents liable in the snm of .f2,000 and costs as 
a penalty for violation of section 5 of the Harter Act. The causes came up 
upon motions by the relator for the direction of decrees in its favor upon two 
libels in personam and answers thereto. Thèse libels are precisely the same, 
except that they concerned différent ships. The gist of tliem was that the 
relator had delivered to the respondents merohandise whieh they accepted on 
lioard their two steamers, the Venezelos and d'Jibouti; that when on board 
the relator demanded a clean bill of ladlng of the respondents, which they 
had refused to give, in violation of section 5 of the Harter Act. Act Feb. 13. 
1893, c. 105, 27 Statutes at Large, 445 (Comp. St 1916, g§ 8029-8035). The 
aitswers in each case alleged as an excuse for the refusai to give a clean bill 
of lading that the relator had agreed to deliver to tlie respondents at their 
pier at Thirty-First street, Brooklyn, 1,500 tons of granulated sugar alongslde, 
and that, in accordance with the known custom prevailing in the port of New- 
York, perraits were duly Issued by the respondent to the relator, requiring the 
delivery of the sugar on or before Angust 4, 1915, alongslde the steamer 
Harpagus, then under charter to the respondents; that on the 2d day of 
Augulst the respondents informed the relater of the arrivai of the steamer 
Harpagus and of lier readiness to receive the cargo, and that August 4, 1915, 
was tbe latest date on which the delivery of said sugar could be made without 
causing undue delay to the steamer; that In disregard of its agreement the 
relator failed to deliver the sugar uiitil the 12th day of August, and then 
delivered only 12,800 bags, leaving undellvered 20,800 bags, wliich arrived 
later "alongside said steamer," but at a time when the Harpagus had already 
flUed her siiace; that the 20,800 bags so delivered were later laden on the 
Steamers Venezelos and d'Jibouti, and that the respondents having taken 
them on board refused to give a clean bill of lading without either payment to 
them of the damages for the détention of the Harpagus, or with an annotation 
upon the bills of lading of a lien for such damages. 

Butler, Wyckofif & Campbell, of New York City (Homer L. Loomis, 
of New York City, of counsel), for appellants. 

Everett, Clarke & Benedict, of New York City (A. Léo Everitt, 
of New York City, of counsel), for appellee. 

<g=>For otlier cases see same toplc & KBY-NUMBBR in ail Key-Numbereû Digests & Indexes 
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Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (af ter stating the f acts as above). 
[1] We think that the District Court had no jurisdiction in admiralty 
over the collection of a penalty by proceedings in personam. Virginia, 
etc., Co. V. U. S., Taney, 418, Fed. Cas. No. 16,973 ; McAfee v. The Cré- 
ole, Fed. Cas. No. 8,655 ; United States v. The Queen. 4 Ben. 237, Fed. 
Cas. No. 16,107. The Scotia (D. C.) 39 Fed. 429, was a slightly différ- 
ent case, but indicates the same rule. In The Strathairly, 124 U. S. 558, 
580, 8 Sup. Ct. 609, 31 E- Ed. 580, while the point was not raised, the 
décision, so far as it concerned Revised Statutes, § 4255, leaves practi- 
cally no doubt upon the question. Judge Eove in United States v. Bur- 
lington & Henderson County Ferry (D. C.) 21 Fed. 331, ruled the con- 
trary; but the décision stands quite alone. Nevertheless, we hâve no 
doubt that the fine might be collected by a qui tam action in the District 
Court (Judicial Code [Act March 3, 1911, c. 231] § 24, subd. 9, 36 
Stat. 1092 [Comp. St. 1916, § 991 (9)] ; United States v. Atlantic 
Fruit Co., 206 Fed. 440, 124 C. C. A. 322) and that the jurisdiction 
of the District Court over the subject-matter was, therefore com- 
plète. It is quite true that an indictment will also lie under the Har- 
ter Act (United States v. Cobb, 163 Fed. 791), but our décision in 
United States v. Atlantic Fruit Co., supra, is to be taken as holding 
that the United States has the option in such cases of suing in what 
would hâve been in earlier times'an action of debt, despite the unliq- 
uidated character of the recovery. We see no reason ta make a dis- 
tinction between an action by the United States to collect the fine and 
an action qui tam like that at bar. 

[2] If it were the law that under no circumstances could a libel 
in admiralty be amended into a complaint qui tam at common law, we 
would hâve no alternative but to dismiss the proceedings, but the 
rule we think is not so narrow. In The Sarah, 8 Wheat. 391, 5 L. Ed. 
644, a libel in admiralty in rem had been filed for a forfeiture. The 
court held that, as the goods were seized on hand, the District Court 
as a court of admiralty had no jurisdiction; but it did not dismiss the 
cause for that reason, but remanded with instructions to amend the 
pleadings and proceed as upon a libel of information in rem at com- 
mon-law. In the Confiscation Cases, 20 Wall. 92, 22 L. Ed. 320, the 
court treated the pleadings in a Hbel in rem in the admiralty as équiv- 
alent in ail essential features to a libel of information in rem at com- 
mon law, and affirmed the decree ; there being no issues friable by 
jury. We see no reason why a libel in personam may not by analo- 
gy be treated as the analogue of a complaint qui tam at common law, 
and why it is necessary, therefore, to dismiss the cause for want of 
jurisdiction. 

[3] It may be true that at common law in such a case the défend- 
ant may bave the right to hâve the fine or penalty assessed by a jury. 
United States v. Allen, Fed. Cas. No. 14,431 ; People v. Hartford Eife 
Ins. Co., 252 111. 398, 406, 96 N. E. 1049, 37 L. R. A. (N. S.) 778; 
Commonwealth v. Stevens, 15 Mass. 195 ; Hines v. Darling, 99 Mich. 
47, 57 N. W. 1081 ; McDaniel v. Gâte City Gaslight Co., 79 Ga. 58, 
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3 S. E. 693. We do not find it necessary to décide that question, 
because such a right, if it existed, was waived in the answer by the 
concession of the admiralty jurisdiction of the District Court. Such 
a concession would not, of course, confer substantial jurisdiction up- 
on the District Court; but where that jurisdiction existed in any 
event, and where, as we hâve seen, the cause may be disposed of as 
at common law, the admission of jurisdiction is not the sole source 
of the court's power and is an effective waiver of the right to an as- 
sessment by a jury. The other différences are those merely of form, 
which are covered by the décision in the Confiscation Cases, supra. 

[4] We may therefore proceed to a décision of the cause upon the 
merits. The question is whether, assuming that the Harpagus would 
hâve had a lien upon the cargo for damages due to the détention of 
the ship in violation of the contract of carriage, that lien exists in 
favor of the Venezelos and the d'Jibouti. We observe in passing 
that the Harpagus's lien in any event depended upon the shipment of 
the cargo, and that the allégation that the sugar "arrived aîongside 
said steamer" hardly answers the requirement of Bulkley v. Naum- 
keag Steam Cotton Co., 24 How. 386, 16 L. Ed. 599. That might, 
however, justify allowing the respondent to plead over, if we thought 
by any possibility the lien could survive. 

There is, however, no allégation of any attempt to préserve the lien 
so created, if any was created, and the answer présents the bare ques- 
tion whether two other vessels might assert a lien which the first had 
relinquished. We hâve very recently considered the question of such 

a lien in The Saturnus, 250 Fed. 407, C. C. A. , and there held 

that, with the single exception of the lien on cargo for détention at 
the port of lading, the lien is confined to breaches occurring after the 
cargo comes aboard. This was, it is true, a lien for détention at the 
port of lading, but in favor of the Harpagus. There is no shadow of 
authority for asserting that the lien obtains in favor of other vessels 
owned by the same person. The lien dépends upon the possession 
of the cargo by the vessel, which must as well be the injured party as 
the possessor. We hâve no question but that the vessel is so far per- 
sonified, and that the loss of the Harpagus's possession was a final re- 
linquishment of the lien. 

[5, 6] As the cause was treated as though it could be in admiralty, 
the fine was assessed by the District Judge, and the question is wheth- 
er we should regard it as we should the verdict of a jury, or as an ad- 
miralty award, whose review would be within our jurisdiction. The 
consent of both sides so to treat it involved, we think, as a consé- 
quence, that the award was as though properly made in a proceeding 
in admiralty. The cause was disposed of without any hearing in 
which the relevant facts might hâve appeared, and we hâve therefore 
nothing on which to go, except the pleadings themselves. We see 
nothing upon the pleadings justifying the conclusion of the District 
■ Judge that the respondent's refusai was in bad faith or the imposition 
of the maximum fine. In our judgment a fine of $1,000 in each case 
is ail that the facts warranted. It must be remembered that the li- 
belant's action for damages still remains. 
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The decree will be modified, by reducing the fines to $1,000 in each 
case, and, as so modified, will be affirmed with costs in this case to 
the appellant. 



CAMERON et al. v. UNITED STATES. 

(Circuit Court of Appeals, Nlntli Circuit. May 6, 1918.) 

No. 30O1. 

L Mines and Minehals ©=541 — Land Department— Décisions of. 

Under Rev. St. § 2,325 (Comp. St. 1010, § 4622), a décision of the Secre- 
tary of the Interior that no discovery had been made that the land was 
not minerai in eharacter is concluslve, regardless of whether the Secre- 
tary was authorized to cancel a Iode mlning location on that ground. 

2. Mines and Minerat^s «©==545 — Land Department — Jurisdiction. 

The Land Department, of whlch tlie Secretary of the Interior is the 
head, has .iurisdiction, on an application for a patent on a mlning location, 
to cancel the location, having fouiid that the land was not mmeral in 
eharacter, and that no discovery had been made, etc. 

3. Courts <@==>02 — 1'recede.\ts — Dictum. 

An expression of the views of the Suprême Court settlng forth the 
mature and unanimous opinion of the members of the court on a question 
of law involved in a case at bar, shonld be foUowed, and should not be 
rejected by an inferlor national court as dictvim. 

Appeal from the District Court of the United States for the Dis- 
trict of Arizona ; Wm. H. S'awtelle, Judge. 

Suit by the United States against Ralph H. Cameron and others. 
From a decree for the United States, défendants appeal. Affirmed. 

The court below entered a decree against the appellants (défendants there), 
among other things eujolning thein from occupying, using, or asserting any 
claim to, or from engagiug in business of any klnd upon, or from interfering in 
any manner with, the administration or use by the govemment (complainant 
in tlie case), its officers, agents, or permittees, of a certain pièce of land 
speeilically doiscribed in the Mil, excepting that portion thereof comprising tlie 
station grounds of the Grand Canon Raihvay Company, which pièce of groimd 
is alleged'in the lilU to lie the same as that "embraced within the so-called 
Cape Hom Iode mlning claim, location notice of whlch is of record in the office 
of the county recorder of Coconino county, Axiz., in Book 4 of Mines, at page 
106, an amended location notice whereof is recorded in Book 5 of Mines, at 
page 303, in sald office," and from making any excavations in that groimd, 
and requiring the appellants to remove therefrom within a specitled tlme ail 
deposite of filth and refuse and ail buildings and structures, with certain ex- 
ceptions and provisos not neeesssiry to be stated. 

The bill alleged, among other things, the ownership of the ground by the 
complainant, and that it, with other lands, was on February 20, 1893, with- 
drawn and set apart as the Grand Caiion Forest Réserve by the proclamation 
of the Président i^ssued pursuant to the act of Congress approved March 
3, 1891 (26 Stat. 1095, c. 561), which lands hâve been at ail times since the 
said date part and pareel of a national forest of the United States, and are 
now a part and paroel of the Tusayan National Forest establlshed by procla- 
mation of the Président Juiie 28, 1910, issued pursuant to the said act of 
Congress and of the act approved .Tune 4, 1897 (.30 Stat. 11, c. 2) ; that the 
aforesald lands of the govemment, with the exception of a strip about 75 feet 
in width along the southern boundary thereof, were, with other lands, fur- 
ther withdrawn January 11, 1908, and set apart by proclamation of the 

®s>For other casea see eame toplc & KEIY-NUMEKE ia ail Key-Numbered Dlgests & Indexes 
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Président issned pursuant to tlie act of Congress appi'oved Jiine 8, 1906 (."54 
Stat. 225, e. 3060 [Comp. St. 1936, §§ 5278-5281]), as the Grand Caîion National 
Monument, for tlie protection of the Grand Canon of the Colorado river, 
wliich land.s liave been at ail tiines since January 11, 1908, and are now, a 
part and parcel of the said Grand Cafïon National Monument ; that the Grand 
Cafion ot the Colorado river is an object of great scientitie and sceuic interest, 
and ijs vislted l>y niany thousands of persons eaeh year, and that the said 
lands, by reason of thelr location upon and along the south rim of the cafion 
and Imniediately west of and adjacent to the railroad tenninal and tho 
principal hôtel buildings, and by reason of the fact that they inclose the liead 
of Bright Angel trail, the principal means of access by the public to the bot- 
tom of said canon constitute a very important part of the Grand Oanoii 
National MonumUit, and of right shonld be open to the free access at ail 
times by the public and to the nnlianipered administration by the offlcers and 
agenfis of the government for the protection and accommodation of the large 
number of persons desirous of viewing the wonderful scenery there. 

The bill further alleged, among otljer things, that on April 10, 1902, the 
défendant lîalph H. Cameron, in pretended compliance with the mlning laws 
of the United States, located the said specitieally described pièce of ground of 
the government as the Cape Horn Iode minlng claim, and on February 23, 1904, 
made an amended location thereof, and on May 17, 1905, filed with the regls- 
ter and receiver of the United States land office then at Prescott, Ariz., his 
application under the mlning laws of the United States for a patent for the 
said alleged Cape Horn Iode mining claim, embracing the said speclfically 
described pièce of land, and that af ter due and proper notice to the said Cam- 
eron a hearing was had, at whieh lie appeared and introduced évidence lu 
support of his alleged claim and his application for a patent thereto, and that 
thereafter, and on Febiiiary 11, 1900, the Secretary of the Interior, after full 
considération of the évidence taken at sueh hearing, held that no discovery of 
minerai had been made withiii the boundaries of the said alleged Cape Horn 
Iode mining claim, and that the land embraced thereln is not minerai in char- 
acter, and rejeeted the said application for patent, and held the said mining 
location to be null and void, and that the said pièce of ground was a part and 
parcel of the said Grand Caùon National Monument; that thereafter, and 
on November 29, 1911, the First Alssistant Secretary of the Interior denied a 
motion for revlew of the décision of February 11, 1009, and that on April 3, 
1912, the General I^and Office declared the décision of the Secretary of the 
Interior of February 11, 1909, to be final, and finally annuUed the location of 
the said Cape Horn Iode mining claim, and declared the land covered thereby 
to be a part of the aforesaid Grand Oaûon National Monument ; that subse- 
quently, and on July 28, 1914, Ihe said Cameron, in an attempt to reopen the 
matters and questions theretofore finally determined in the said proceedings 
before the Interior Department, flled with the register and receiver of the 
United States land office at l'hœnix, Arlz., a second application under the 
mining laws of the United States for a patent for the said Cape Horn Iode 
mining claim, and that thereafter, on August 4, 1915, the Secretary of the 
Interior held that by reason of the previous décisions of the Interior Depart- 
ment that hâve been mentloned the said Cape Horn Iode mining claira had no 
légal existence, and finally denied the said second application for patent 
therefor; that, notwithstanding tlie aforesaid proceedings in and décisions 
of the Department of the Interior, the said défendant Ralph H. Cameron has 
continued to assert a right to the exclusive use and oecupancy of the ground 
ineluded within the said mining claim, thereby preventlhg the govermnent, its 
oflîcers and agents, from constructing on the said land iniprovements such as 
walks, railings, seats, etc., whieh are greatly needed for the convenienee and 
protection of the public, and by reason of suits instituted, and threats made, 
and violence offered by the isaid named défendant and others of the défendants 
to tiie suit, persons holding or desirous of securing pennits from the govern- 
ment to occupy and use, in conformity witli the rulos and régulations govern- 
ing such use and oecupancy, hâve been prevented from golng on or occupylng 
the said land and hâve been forelbly e.iected therefrom ; that the ssiid de- 
fendants hâve constructed on said land of the government, and ou and neiu" 
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the sald rim of the canon numerous buildings within the said Tusayan Na- 
tional Forest, and witli the exception of tvvo of tbe buildings occiipied by the 
défendant B. A. Canieron ail of tbem are within the (îrand Canon Forest Be- 
serve; that some of the buildings were construeted by the defeudauts B. A. 
C'ameron, L. L. Ferrall, and S. D. Pépin subséquent to and notwitbstandlng 
tbe aforesaid décisions of the Deiiartnient of the Interior, and tliat in the 
said buildings the said défendant»; liave been and still are conducting livery 
and other business enterprises, and liave perniitted to accumulate around theni 
and on and iiear tlie rim of tlie canon lai'ge de])osits of stable nianure, gar- 
bage, and other refuse, to the great annoyance and discoiufort of tlie public 
visiting the canon, and thereby greatly detracting froni the scenic beautles 
thereof. 

The court having denied a motion made by the défendants for the dlsraissal 
of the bill on tbe ground that the luatters tlierein alleged did not constltute 
any groinid for équitable relief and that the défendants were entitled to a 
trial on the law slde of the court, the défendants liled an answer, denying the 
alleged ownership of the complainant and alleaing that the défendant Kalph H. 
Carneron duly located the groiuid in controversy as the (^ape Horn Iode niining 
claim on the lOth of April, 1902, within the boundarles of wliich he made a 
diseovery of minerai, aud admitted bis subséquent apt)lication to the govem- 
ment for a patent to the ground, againwt vshich protest was made, and 
that a hearing thereof was had at whlch the said Carneron appeared and in- 
troduced évidence to sustain his application, and admitted the varions déci- 
sions against him by the offlœrs of the Department of the Interior, but al- 
leged that the said décisions ^v'ere without tlu> jurlsdiction of the oflicers, and 
were nuU and void, and as a separate défense alleged that he had lawfuUy 
located the ground and prior and Bubsequent to such location had made law- 
ful diseovery of minerai therein and had perfonned the annual assessment 
work thereon to and including the year 1D15, and had couiplied with ail of 
the laws relating thereto In every particnlar. aud that the govemment 
claimed some right adverse to his alleged title, which he prayed to bo 
adjudicated and that he be declared to be the owner of and entitled to the 
possession of the said ground by virtue of his said mining claim, to which 
separate défense the govemment interposed no plea. 

On the trial the défendants offered the testimouy of certain witnesses tal;eu 
in a certain case entitled Camercm v. Bass in the sui>erior court of Coconino 
county, Ariz., for the purpose of sustaining the allégations of their answer, 
objections to whieh, according to the stiimlation of counsel, were made on 
the ground that tlie court was concluded by tbe décisions of tlie Department of 
the Interior denying the said application anci annulling the said mining lo- 
cation, which objections were sustained bj' the court and the decree appealed 
from thereupon rendered. 

Robeit E. Morrison, of Prescott, Ariz., and J. E. Morrison, of Phœ- 
nix, Ariz., for appellants. 

Thomas A. Flynn, U. S. Atty., of Phœnix, Ariz., Gerald Jones, Asst. 
U. S. Atty., of Tucson, Ariz., J. O. Seth, Asst. Sol. Department of Ag- 
riculture and Sp. Asst. U. S. Atty., of Santa Fé, N. M., and Morton M. 
Cheney, Asst. Sol. Department of Agriculture, of Albuquerque, N. M., 
for the United States. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). [1] In ef- 
fect, the contention hère made on behalf of the appellants is that the 
Secretary of the Interior was without authority to find as a fact that 
the locator of the alleged mining ground never made any diseovery 
of minerai therein, and that the ground was not minerai land, nor any 
authority to cancel or hold void a Iode mining location or claim, and 
250 F.— CO 
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that therefore the défendants to the action were entitled to introduce 
testimony in the court below to show that the ground in controversy 
is minerai land and was properly located by the appellant Ralph H. 
Cameron, and further that the défendants were entitled to a jury trial 
upon the question of title to the ground in question. 

The argument of counsel is that while the Land Department, of 
which the Secretary of the Interior is the head (Rev. Stats. §§ 441, 453, 
2478 [Comp. St. 1916, §§ 681, 699, 5120]), had authority to grant or 
reject the apphcation of the locator of the mining claim for a patent, 
it had no — 

"authority whatsoever to flestroy or in any way interfère wlth the separate, 
distinct, and indepeiident title already held by the locator under his location, 
or to détermine whether or not the locator had performed the acts necessary 
to constitute a valid location. A title being claimed in good faith, the courts, 
and not the Secretary or I.and Department, liave the exclusive right, power, 
and Jurisdiction to détermine whether sucli title exists or not." 

We think there is no merit in any of the contentions ref erred to, or 
in the argument made in support of them. The application hère in 
question was made under and in pursuance of the provisions of section 

2325 of the Revised Statutes (Comp. St. 1916, § 4622). No adverse 
claim on the part of any other minerai claimant, authorized by section 

2326 of the same statutes (Comp. St. 1916, § 4623), was, so far as ap- 
pears, interposed. But on the hearing of Cameron's application much 
testimony on the part of the claimant, as well as on the part of the 
government, appears to hâve been given before the ofhcers of the Land 
Department respecting the character of the land applied for, and its 
location, some of it of a conflicting nature, the décision of which ques- 
tions was not only within the jurisdiction of the Land Department, but 
within its exclusive détermination. It is altogether too late to contend 
to the contrary, for nothing is better settled than that the facts in re- 
spect to the character of public land applied for tmder the laws au- 
thorizing its disposition, as well as the facts in respect to the perform- 
ance of the acts required by the law to be performed by the applicant, 
are for the exclusive détermination of the Land Department. Very 
many décisions of the Suprême and other fédéral courts to that efïect 
might readily be cited, but we think it needless to do so. And even 
though it be conceded that the Land Department was without jurisdic- 
tion to order, as it did in the instant case, the cancellation of the ap- 
plicant's mining location, yet its détermination of the fact that the 
ground applied for was not minerai land in effect eut up by the roots 
every step taken by the applicant under the mining laws, necessarily 
including his mining location; and such was the décision of the Su- 
prême Court of Arizona in the case of Cameron v. Bass, 168 Pac. 645, 
regarding, in part, the very ground hère in controversy. 

[2, 3] But in the case of Clipper Mining Co. v. EH Mining & Land 
Co., 194 U. S. 220, 223, 24 S'up. Ct. 632, 48 L. Ed. 944, the Suprême 
Court expressly declared that the Land Department has the power to 
set aside a mining location and restore the ground to the public do- 
main — saying (194 U. S. on page 223, 24 S'up. Ct. on page 633 [48 L. 
Ed. 944]): 



KELLY V. UNITED STATES 947 

" The Judgment of the department tn the Searl placer case went only to the 
extent of rejecting the application for patent. The department did not as- 
sume to déclare the location of the placer void, as contended by counsel, nor 
did the judgment affeet the possessory rlghts of the contestant to It.' 22 L. 
D. 527. So far as the record shows — and the record does not purport to con- 
taln ail the évidence — the placer location Is still recognized in the department 
as a valid location. Such, also, was the flndlng of the court, and, being so, 
there is nothing to prevent a subséquent application for a patent and further 
testimony to show the claimant's right to one. Undoubtedly, when the depart- 
ment rejected the application for a patent, it could hâve gone further and set 
asJde the placer location, and it can now, by direct proceedings upon notice, 
set It aside and restore the land to the public domain." 

It is contended by counsel for the appellants that what was there 
said by the court was mère dictum. We do not so understand it ; but, 
even so, this court observed regarding a like contention in tlie case of 
Daniels v. Wagner, 205 Fed. 238, 125 C. C. A. 93 : 

•'It Is urged that this language of the court is dictum, but we do not so re- 
gard it. It contains the reasoning of the court in determining the nature of 
the rights of the complainant in that case. But if, Indeed, it is tnie that the 
expression of such views was unnecessary to the détermination of the case 
which was before the court, the language used sets forth the mature and 
unanimous judgment of the members of that court on the question of law 
whlch is involved in the case at bar, and we deem It controlllng in the déci- 
sion of the présent case." 

,The judgment is affirmed. 



KELLY V. UNITED STATES. * 

GAL1':N V. SAMK. 

(Circuit Court of Appeals, Ninth Circuit May 6, 1918.) 

Nos. 3048, 3047. 

1. CoNTEMPT ®=54(.S) — Proceedings — Information. 

VVhere the informations charging contempt were presented by the 
United States district attomey, the facts may be alleged on information 
and belief. 

2, Indictment and Information iS=52(1) — Sufficienct — Vérification. 

In the fédéral courts, desplte Const. Amend. 4, a défendant may be 
charged and tried for a misdemeanor on an information not verified or 
supported by affldavit. 
S. Contempt «^=^60(3) — Criminal Contempt — Conviction. 

In criminal contempt cases, the presumption of innocence attends the 
accused, and he is to be adjudged guilty only upon évidence which car- 
ries conviction l)eyond a rensonable doubt. 

4. Contempt <g=><>6(7) — Review — Findinqs. 

In a proceeding for criminal contempt, the finding of the trial court 
bas the concluslveness of a verdict, if sustalned by substantial évidence, 
and the only question for the reviewing court Is whether there was sub- 
stantial évidence to support it. 

5. Contempt C=14 — Misconduot Affectino Jubt. 

In order that one may be held for contempt for communications wlth 
jurors, it Is not necessary to prove that the communications had, or act» 
done, were aecompanled by a wrongful intent ; it being sutficient if they 
would hâve a tendency to improperly affeet the action of the jury. 

<g=5For other cases see eame topio & KBY-NUMBER In ail Key-Numbered DiEests & Index» 
•Rehearlng flenied October 14, 1918. 
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6. CONTEÎIPT ia=60(3) — MrSCONDTJCT AfTOCTING JTJRORS — EVIMNCB. 

In a proceedlng to pnnlsh attorneys for contempt, évidence héld to 
show misconduct in communications and meetings wlth jurors, etc. 

In Error to the District Court of the United States for the District 
of Montana; Geo. M. Bourquin, Judge. 

Daniel M. Kelly and Albert J. Galen were convicted and adjudged 
guilty of contempt (243 Fed. 696), and they separately bring error. 
Judgments affirmed. 

L. O. Evans, of Butte, Mont., W. B. Rodgers, of Anaconda, Mont., 
F. C. Walker, of Butte, Mont., and W. T. Pigott, M. S. Gunn, F. W. 
Mettler, and E. G. Toomey, ail of Helena, Mont., for plaintifï in er- 
ror Kelly. 

W. T. Pigott, Cari Rasch, F. W. Mettler, E. G. Toomey, and M. S. 
Gunn, ail of Helena, Mont., William Wallace, Jr., of New York City, 
ly. O. Evans and F. C. Walker, both of Butte, Mont., and Charles 
Donnelly, of St. Paul, Minn., for plaintifï in error Galen. 

Burton K. Wheeler, U. S. Atty., and James H. Baldwin, Asst. U. S. 
Atty., both of Butte, Mont., and Homer G. Murphy, Asst. U. S. Atty., 
of Helena, Mont. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The plaintifïs in error in thèse tvsro cases 
were adjudged by the court below to be guilty of contempt of court,, 
and were fined $500 each for conduct in relation to jurors impaneled 
in the trial of a criminal case which had heen pending in that court, in 
which case they had been the attorneys for two of the ten défendants 
therein. On the charges of contempt the court below found that dur- 
ing intervais of the trial of that case the plaintifïs in error knowinglyi 
visited and conversed with certain members of the jury, with a view 
of improperly infiuencing them in said case ; that Galen so visited and 
conversed with the juror Warner, and furnished him liquid refresh-, 
ments; that Kelly visited and conversed with the juror Brown, and 
furnished him liquid ref reshments ; and that both Galen and Kelly 
visited and conversed with the juror Warren, and promised to intro- 
duce him to members of the Législature then in session, to secure him 
support for a proposed bill which he was promoting. 

[1,2] The objection was made in the court below, and it is reassert- 
ed hère, that the informations charging the contempts were insuffi- 
cient to conf er jurisdiction, for the reason that they were verified upon 
information and belief. The informations were presented by the Unit- 
ed States district attomey. While in some of the states it is held that 
the material allégations in the accusation or affidavit charging con- 
tempt must be made as of the personal knowledge of the aSiant, we 
find no exception to the rule that, when the charges are made on the 
complaint or information of the state's attomey or the Attorney Gen- 
eral, the facts may be alleged upon information and belief. Poindexter 
V. State, 109 Ark. 179, 159 S. W. 197, 46 L. R. A. (N. S.) 517; Hurley 

<g=»For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexe» 
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V. Commonwealth, 188 Mass. 443, 74 N. E. 677, 3 Ann. Cas. 757; 
Emery v. State, 78 Neb. 547, 111 N. W. 374, 9 L. R. A. (N. S.) 1124. 
And such is the rule in the fédéral courts, where, under the provisions 
of the F'ourth Amendment, the défendant may be charged and tried 
for a misdemeanor on an information not verified or supported by 
affidavit. Creekmore v. United States, 237 Fed. 743, 150 C. C. A. 497, 
E. R. A. 191 7C, 845 ; Weeks v. United States, 216 Fed. 292, 132 C. 
C. A. 436, E. R. A. 1915B, 651, Ann. Cas. 1917C, 524. 

[3, 4] It is contended that the évidence is insufficient to sustain the 
convictions, and that the charges were not proven beyond a reasonable 
doubt. The proceedings in contempt cases, it is true, require a find- 
ing of guilt upon testimony as in criminal cases, and the presumption 
of innocence attends the accused, and he is to be adjudged guilty only 
upon évidence which carries conviction beyond a reasonable doubt; 
nevertheless the finding of the court in such a case has the conclu- 
siveness of a verdict of a jury, if it is sustained by substantial évi- 
dence. In Bessette v. W. B. Conkey Co., 194 U. S. 324, 338, 24 Sup. 
Ct. 665, 48 E. Ed. 997, the court said that, on the appeal from a 
judgment of conviction on contempt proceedings, "only matters of law 
are considered. The décision of the trial tribunal, court or jury, decid- 
ing the facts is conclusive as to them." See, also, Schwartz v. E'nited 
States, 217 Fed. 866, 133 C. C. A. 576, Oates v. United States, 233 
Fed. 201, 147 C. C. A. 207, and the décision of this court in Re Inde- 
pendent Pub. Co., 240 Fed. 849, 862, 153 C. C. A. 535, E. R. A. 1917E, 
703, Ann. Cas. 1917C, 1084. 

[5, 6] With that rule of law in mind, we turn to the évidence, not 
to weigh it, or to consider its credihility, but to ascertain whether 
there was any substantial évidence which, if credited, is sufïîcient to 
support the judgment. It may be conceded that there was no évidence 
that in any of the conversations there was any discussion of the pend- 
ing case, or anything said in relation thereto, and that there was no 
évidence that in said conversations either of the respondents actually 
promised Warner to introduce him to members of the Eegislature. 
Warner testified that twice he conversed with Kelly and asked him for 
introductions to legislators, and that Kelly said something about wait- 
ing until after the trial — that "he didn't care to do it now." Galen 
testified that Warner twice approached him in regard to his bill, and 
wanted to talk to him about it ; that the first time he told Warner he 
had not time to fool with that, and the second time he said: "For 
Christ's sake, wait until after this trial is over." There was testimony 
that on one occasion in the Placer Hôtel lobby Kelly conversed with 
Brown for a period of 15 or 20 minutes, and that thereafter they went 
together into the barroom, and that Kelly paid for the drinks for 
Brown and for several bystanders. The évidence that Galen drank 
with Warner consists in testimony that one evening during the trial 
a witness saw Galen standing in the hôtel lobby, where he was joined 
by Warner; that, after conversing about a minute, they went beyond 
and behind a post, and out of the vision of the witness, whence the 
only outlets were the barroom entrance and a stairway descending to 
a toilet room ; and the f urther f act that at the conclusion of the trial 
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Warner admitted to the district attorney that, after having the talk 
with Galen, he and Galen went into the barroom, and had a drink. 

The principal question in the case is whether the conduct of the- 
plaintiffs in error, so shown by the évidence and found by the court, 
was such as to constitute contempt of court. In order that one may be 
held for contempt for communications with jurors, on the ground of 
the harmful tendency thereof , it is not necessary to prove that the com- 
munications had or the acts done were accompanied with a wrongfuî 
intent. It is sufficient if such acts and communications were knowingly 
and willfully done and had, and had the tendency to influence improp- 
erly the action of the jury. 13 C. J. 45 ; United States v. Anonymous 
(C. C.) 21 Fed. 761 ; In re Terry (C. C.) 36 Fed. 419, 430; Ellis v. 
United States, 206 U. S. 246, 257, 27 Sup. Ct. 600, 51 L. Ed. 1047, 
11 Ann. Cas. 589. In Wartman v. Wartman, Taney, 362, Fed. Cas. 
No. 17,210, Chief Justice Taney said : 

"As regards the question whether a contempt has or has not been eommit- 
ted, it does not dépend on the intention of the party, but upon the act he haa 
done. It is a conclusion of law from the act." 

In 38 Cyc. 1826, it is said : 

"It is the duty of counsel to lîieep away from jurors when out of the court- 
room during trials, and not to converse with thera beyond the exchange of the 
usual salutations. ïhey are bound to the hlghest honor and Integrity, and the 
utmost good faith in the trial of causes." 

That text was quoted and approved in Sandstrom v. Oregon-Wash- 
ington, etc., Co., 69 Or. 194, 136 Pac. 878, 49 U. R. A. (N. S.) 889, 
where it was held that the act of counsel for the défendant in treating 
the jury to ice cream at their suggestion was misconduct for which the- 
jury should hâve been discharged. A similar ruling was made in 
Steenburgh v. McRorie, 60 Mise. Rep. 510, 113 N. Y. Supp. 1122, 
where an attorney treated the jurors to cigars. The court said: 

"The act • * • gives rise to a suspicion of attempted iihproper influ- 
ence." 

In Poindexter v. State, 109 Ark. 179, 159 S. W. 197, 46 L. R. A.. 
(N. S.) 517, an attorney invited a juror and a deputy sheriff into his 
room and gave them a drink of whisky. This was held sufficient to< 
warrant a conviction of ail three for contempt of court. In re Odum, 
133 N. C. 250, 45 S. E. 569, the contemnor was the défendant in an ac- 
tion which was pending, and invited one of the jurors to his room, 
where he entertained him ail night, and on the next day he was seen- 
in a secluded place talking to another juror. The court, while holding 
that this was punishable as contempt, reversed the conviction "with 
reluctance," for the reason that a Code provision excluded the offense 
from the list of contempts. In People v. Montagne, 71 Mich. 447, 39* 
N. W. 585, Judge Campbell said: 

"The most dangerous form of influence Is that which brlngs .lurors and 
parties or counsel into familiar Intercourse, which offers opportunlty for in- 
sidious and Indirect means of persuasion ana conciliation, which opérâtes 
HDiiiethjîes niiconsciously, but none the less forcibly. It may be no harm Is 
iutended, but it is not always easy to tell whether there is or not." 
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In that case it was held that the verdict should be set aside for the 
reason that the district attorney had furnished liquor and cigars in 
public saloons to members of the jury. In Murphy v. Wright, 167 
lowa, 75, 148 N. W. 985, it was shown that a juror was seen engaged 
in talking with the brotiier of the défendant, and the two entered a 
liquor saloon, where one of the defendant's witnesses invited them to 
drink with him, which they did. The court said : 

"No juror, liowever honest of purpose, can properly expose himself to such 
suspicion by lutimate association, pending a trial in whicli lie is engaged, vnth 
one of the parties, or with a party's close relatives, witnesses, and cronies ; 
and if he does so, \ve think the court ouglrt not lo be held to exeeed its rlght- 
ful powers in adjudging him to be in contempt." 

Similar décisions are Craig v. Pierson Lumber Co., 169 Ala. 548, 
53 South. 803; State v. Snow, 130 Minn. 206, 153 N. W. 526; Walk- 
er V. Walker, 11 Ga. 203; Rainy v. State, 100 Ga. 82, 27 S. E. 709; 
Scott V. Tubbs, 43 Colo. 221, 95 Pac. 540, 19 L. R. A. (N. S.) 733; 
S. & M. Min. Co. V. Showers, 6 Nev. 291. 

We are aware that there are a f ew cases in which courts hâve dealt 
leniently with conduct such as that of thèse plaintiffs in error, as found 
by the court below, and bave held the same to be but impropriety, and 
not ground for a new trial, or for a judgment of contempt. State v. 
Clark, 134 Mo. App. 55, 114 S. W. 536; Feary v. Metropolitan Street 
Ry. Co., 162 Mo. 75, 62 S. W. 452. But the weight of authority is 
otherwise, and we are not convinced that in this case the court below 
bas erred in holding that the acts of the plaintiffs in error were such 
as to tend to obstruct the administration of justice, and were therefore 
contempt of court. It may be taken for granted that jurors of ordina- 
ry intelligence and fairness may not be influenced by such things as 
were donc hère ; but the matter must be judged by its natural tendency 
to afïect weak jurors, or those who are easily influenced. Ail will 
agrée that it is of the utmost importance that juries be jealously guard- 
ed against ail improper influences, and that public policy, as well as 
the honor of the bar, requires that jury trials be iDcyond suspicion. 
To that end it is essential that there be no exchange of favors, and no 
Personal or social intercourse between the parties litigant, or their at- 
torneys or friends, and the jurors who are called to décide the issues 
of a pending case. 

The judgments are afïîrmed. 
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PACIFIC COAST OASUALTY CO. v. HARVEY. 

(Circuit Court of Aippeals, Ninth Circuit. May 6, 1918.) 

No. 30C0. 

1. Bankruptcy <g=3.'îOC — Appeal by Trustée — Supersedeas Bond. 

TJnder Bankruptcy Aet, § 25<! (Coiiip. St. 1916, § 9609), wliere a trustée 
in bankruptcy appeals from or brinss error to review a Uecree or .ludg- 
ment, tlie saiiie will be considered, thougli no supeir-sedeas bond is glveii. 

2. Bankruptcy <S=306 — Appeal by Trustée — Sueesedeas Bond — Enfôrce- 

MENÏ. 

Bankruptcy Act, § 25c (Comii. St. 1916, § 9609), relieving a trustée in 
bankruptcy from glving bond on appeal or writ of error, does not relieve 
him of tlie obligation to give a supersedeas bond, as required by Ilev. St. 
§§ lOOO, lOOT (Conip. St. 1916, §§ 1060, 1666), and if the trustée secures a 
supersedeas, glving bond, It is er.forceable. 

3. Appeal and Errob i©=5458(l) — Supersedeas — Bkovision for. 

Where a trustée in bankruptcy desires a supersedeas, lie may obtain 
tlie same upon glving a bond in comi)liance wlth Rev. St. §§ 1000, 1007 
(Conip. St. 1916, §§ 1660, 1666), tliough. the order allowing the appeal 
imposed no condition with respect to the appesil. 

4. Appeal and Error <®=»1224 — Supersedeas Bond— I-Inforcement. 

Where a trustée in bankruptcy appealed to the Suprême Court from a 
décision of the Circuit Court of Appeals reversing a judgment in his favor, 
giviiig a supersedeas bond, held lliat, as the decree appealed from award- 
ed costs, etc., enforcement of the bond cannot be denied, on the ground 
that there was no judgment or decree on which exécution could issue. 

5. Appeal and Error <g=»1224 — Supersedeas Bond — Enforcement. 

In view of Suprême Court rule 29 (33 Sup. Ct. .Kxvi), enforcement of a 
supersedeas bond given on appeal from a decree of the Circuit Court of 
Appeals, reversing a decree of tlie District Court, cannot be denied on 
the theory that such intermediate deci'ee jould embraee nothing to be 
superseded, where it awarded costs in favor of the successful party ana 
was affirmed by tlie Suprême Court. 

6. Appeal and Error <©=1224 — Supersedeas Bond — Taxation of Costs. 

The enforcement of a supersedeas bond given on appeal to the Su- 
prême Court from a décision of the Circuit Court of Appeals, which 
awarded co.=ts in favor of the successful party, is not affected by the fact 
that at the time the bond was given tlie costs had not been taxed, for that 
was part of the proceedings stayed. 

7. Appeal and Error <S=»1224 — Supersedeas Bond — Estoppel. 

Where a supersedeas bond recited tlie reiidltion and entry of the de- 
cree, the suretics are estopped in a proceeding thereou fi'om questioning 
the bond by collaterally attaeking the decree. 

8. Appeal and IOrror (S=3]231(5) — Supersedeas Bond — Constructio.v. 

In view of Suprême Court rule 29 (33 Sup. Ct. xxvl) and Circuit Court 
of Appeals rule 13 (198 Fed. xxii, 135 C. C. A. xxii), a supersedeas bond 
covers any monej' not otlierwise secured, awarded by the .iudgment or 
decree aiipealed from, as well as costs or daniai,'e,s on appeal, and so in- 
cludes costs In the lower court. 

Appeal from and in Error to the District Court of the United States 
for the Second Division of the Northern District of California; Wm. 
C. Van Fleet, Judge. 

Pétition by Daniel Combs ag'ainst the Pacific Coast Casualty Com- 
pany, a corporation, upon which a receiver was appointed. The claim 

<S=5For other cases see same toplc & KBY-NUMBBR in aU Key-Numbered Digests & Indexes 
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of s. G. Harvey was allowed, and the Pacific Coast Casualty Company, 
through its receiver, appeals and brings error, Affirmed. 

Bert Schlesinger, A. E. Shaw. and Edwin H. Williams, ail of San 
Francisco, Cal., for appellant and plaintiff in error. 

Charles S. Wheeler and John F. Bowie. both of San Francisco, Cal. 
(Nathan Moran, of San Francisco, Cal., of counsel), for appellee and 
défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT. Circuit Judge. Appellant is a surety on a supersedeas bond 
given in a proceeding wherein one Stowe, trustée in bankrxiptcy of the 
estate of J. D. Harvey, made a claim against Mrs. S'. G. Harvey. The 
trustée obtained judgment in the District Court, but upon appeal this 
court reversed the decree and ordered the cause dismissed, with costs, 
and that Mrs. Harvey hâve exécution therefor. Harvey v. Stowe, 219 
Fed. 17, 134 C. C. A. 635. The clerk of the District Court held in his 
custody, "in part lieu of a supersedeas bond on appeal" f rom the decree 
of the District Court, certain shares of corporate stock which were the 
subject-matter of the litigation. The trustée then appealed to the Su- 
prême Court of the United States, and on appeal from the décision of 
this court the Pacific Coast Casualty Company, appellant, gave a bond 
unto S. G. Harvey in the sum of $5,000, the condition of which was as 
f oUows : 

.. * « * fThat if tiie ciaid apix-llant shall proseeute sairl appeal to ef- 
fect and answei- ail damages an<l costs if he l'ail to iiiake said appeal good, 
then the above obligation shall be void ; otlienvise, to remaiu in f iiU force 
and effeet." 

In the order allowing appeal to the Suprême Court it was ordered 
that the appeal should operate as a supersedeas upon the petitioner fil- 
ing a bond in the sum of $5,000. The Suprême Court affirmed the judg- 
ment of this court (Stowe v. Harvey, 241 U. S. 199, 36 Sup. Ct. 
541, 60 L. Ed. 953), and sent its mandate direct to the District 
Court for the Northern District of California, and ordered that the 
action of Stowe, trustée in bankruptcy, against Mrs. S. G. Harvey, be 
dismissed. Thereupon such action was dismissed, with costs to Mrs. 
S. G. Harvey. Thereafter Mrs. S. G. Harvey filed her bill of costs, 
ail of which had been incurred prior to the giving of the bond. The 
District Court allowed her claim, with interest, against the estate in the 
receiver's hands, and the receiver of the Casualty Company seeks re- 
view. 

The errors specified are: (1) That under section 25c of the Bank- 
ruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 553 [Comp. S't. 1916, § 
9609]) a trustée in bankruptcy is not required to give bond when he 
takes appeal or sues out writ of error, and that the order requiring 
the trustée to give bond "as a condition" to allowing his appeal was 
in contradiction of the statute ; and (2) that, when appeal from the déci- 
sion of the Circuit Court of Appeals was taken by the trustée, there 
was no judgment in existence against him upon which an exécution 
could issue, in that the judgment of the District Court was in his favor, 
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and was not reversed until after the whole case had been heard and 
decided by the Suprême Court, and that as a conséquence, the bond 
given could not operate as a supersedeas, as there was no possibility 
of a writ of exécution issuing against the trustée until after his appeal 
had been finally determined. 

[1-3] Appellant evidently misunderstands the situation when he as- 
sumes that the court required the trustée in bankruptcy to give bond as 
a condition to allowing his appeal. The court allowed the appeal as 
prayed, and àlso ordered : 

"That tliis sliall operate as a supersedeas on the petitioner filing a bond In 
the suui of $5,000." 

It is true that under section 25c of the Bankruptcy Act the trustée 
was not required to give bond when he took the appeal or sued out writ 
of error; but a supersedeas pending the appeal, though an auxiliary, 
was a separate matter. The appellate court could undoubtedly hâve re- 
viewed the proceedings, even though appellant had failed to give any 
bond to supersede the proceedings on a judgment or decree entered 
against him. Logan v. Goodwin, 104 Fed. 494, 43 C. C. A. 658. Re- 
vised Statutes, § 1000 (Comp. St. 1916, § 1660), is the gênerai provision 
on appeal, for costs and damages, or for costs only, according to wheth- 
er or not supersedeas is obtained; but we do not think that section 
25c, relieving a trustée in bankruptcy from giving bond on appeal or 
writ of error, relieves him from the obligation to give such a bond 
as is required (Revised Statutes, §§ 1000, 1007 [Comp. St. 1916, §§ 
1660, 1666]) of any litigant where supersedeas is desired. In re 
Barrett (D. C.) 132 Fed. 362. But the order of the District Judge who 
allowed the appeal imposed no condition with respect to the appeal. 
The trustée, however, was given the right to hâve a supersedeas, if he 
chose to avail himself of such right, by giving the bond specified. Mc- 
Court v. Singers-Bigger, 150 Fed. 102, 80 C. C. A. 56. 

[4] The appellant argues that there could be no supersedeas, be- 
cause there was no judgment in existence upon which exécution could 
be issued. But the decree of this court awarded costs and exécution, 
and as a conséquence of the stay of proceedings obtained by the bond 
on appeal to the Suprême Court appellee was kept out of possession 
of her certificates of stock until final order of dismissal, and also was 
prevented from having a dismissal of the suit against her, and from 
collection of accrued costs awarded to her bv the decree of this 
court. In Goddard v. Ordway, 94 U. S. 672, 24 t. Ed. 237, suit in the 
nature of trustée process was brought against a receiver, who had in 
his hands certain bonds when thelower court of the District of Colum- 
bia ordered the bill dismissed. Upon appeal to the United States Su- 
prême Court, supersedeas bond was given. The appellant moved the 
Suprême Court for spécial writ of supersedeas ; but the Suprême Court 
denied the motion, and said: 

"A super.sedeas ■ upon the appeal of a suit In equity opérâtes to stay the 
exécution of the decree appealed from. When this appeal was taken, the 
only exécution there could be of the decree below was the collection of the 
costs and the delivei-y to the défendant of the fund in court, which Is the sub- 
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ject-matter of tlie litigation. To that end, a further order of the court wai5 
asked ; but such an order would be In ald of the exécution of the decree which 
has been stayed, and consequeutly beyand the power ofi the court to make uu- 
tll the appeal is disposed of. While the court below m«y niake the neces- 
sary orderg to presei've the fund. and direct its rec-eiver to that extent, it 
cannot place the luoney beyond the control of any decree that may be inade 
hère, for that would be to defeat our iurisdiction. A supei-sedeas is not ob- 
tained by virtue of any process issued by this court, but it follows as a matter 
of law from a compliance by the appellant with the provisions of the act of 
Congress in that behalf. We are not required, therefore, to issue any writ to 
perfect the right of a party to that which the law has giveu him." 

The decree of this the Circuit Court of Appeals in Harvey v. Stowe 
was of such a character that, upon dismissal of the suit or proceeding, 
the main rehef sought, the release of the shares of stock held in cus- 
tody, would hâve necessarily followed. 

[5] Appellant urges that the appeal from the Circuit Court of Ap- 
peals to the Suprême Court operated to supersede the decree of this 
court and that the intermediate decree of this court could embrace noth- 
ing to be superseded. This argument cannot stand in the light of the 
décision of the Suprême Court, which affirmed the decree of the Cir- 
cuit Court of Appeals. Louisville & Nashville Railroad Co. v. Behlmer, 
169 U. S. 644, 18 Sup. Ct. 502, 42 L. Ed. 889, relied upon by the appel- 
lant, is to be distinguished, because the real question there involved 
was whether on appeal to the Suprême Court the provisions of the In- 
terstate Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat. 379) applied, 
so that an appeal should not operate as a supersedeas. It was decided 
that the act was only applicable to appeals from the trial court, and 
that, where appeal was taken from the Circuit Court of Appeals, the 
gênerai statutes and rules obtained, and supersedeas was permitted as 
in other cases. Rule 29 of the Suprême Court (33 Sup. Ct. xxvi) con- 
templâtes that supersedeas bonds in the District Courts and the Circuit 
Courts of Appeal must be taken, and we think it fairly inferable that 
such rule construes the Revised Statutes as requiring a supersedeas 
bond in ail cases of appeals from the Circuit Courts of Appeal when 
the decree is "for money not otherwise secured." The distinction is 
plain between the efïect of an appeal upon the power of the inferior 
court to take further judicial action and the exécution of a judgment 
or decree of the inferior court, which is not suspended unless a super- 
sedeas bond is had. Slaughter House Cases, 10 Wall. 273, 19 L. Ed. 
915. 

[6] The fact that appellee's costs had not been taxed when the su- 
persedeas bond was given is immaterial. The taxation of costs was a 
formality; nevertheless it was one of the proceedings suspended or 
stayed by the bond on which the Casualty Company hecame surety. 
Hovey v. McDonald, 109 U. S. 150, 3 Sup. Ct. 136, 27 L. Ed. 888. 

[7] It is not of spécial importance tha.t the claim of Mrs. Harvey 
arose solely out of costs. Moreover, the bond recites the rendition and 
entry of the decree of this court in Harvey v. Stowe, and it would seem 
that the obJigors are estopped in a proceeding against them to make 
collatéral question of that decree. Dexter-Horton v. Sayward (C. C.) 
84 Fed. 296; 2 Cyc. 261. 
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[8] A supersedeas bond covers any money not otherwise secured, 
awarded by the judgment or decree appealed from, as well as costs 
and damages on appeal. Rule 29, U. S. Suprême Court (33 Sup. Ct. 
xxvi); C. C. A. rule 13 (198 Fed. xxii, 115 C. C. A. xxii); American 
Surety Co. v. North Packing Co., 178 Fed. 810, 102 C. C. A. 258. In 
the last case cited, the decree appealed from was for costs only, in 
favor of the défendant. The Circuit Court of Appeals aflirmed the de- 
cree, where additional costs were taxed. In a suit on a supersedeas 
bond, the surety company set up that it was only liable for the limited 
amount of costs which accrued after appeal; but it was held that the 
bond operated to stay exécution for the costs below, and that the sure- 
ty was liable for such costs as for a judgment for money not other- 
wise secured. Fidelity & Deposit Co. v. Expanded Métal Co., 183 Fed. 
568, 106 C. C. A. 114. 

Kountz V. Hôtel Co., 107 U. S. 378, 2 Sup. Ct. 911, 27 L. Ed. 609, 
cited by appellant, arose upon a foreclosure of a mortgage. The court 
held that, inasmuch as the judgment was not for money not otherwise 
secured, a supersedeas bond in the usual form did not secure the amount 
of the debt found due by the decree, nor the costs of the original suit, 
which were part of the decree. Pease v. Rathbun- Jones Eng. Co., 228 
Fed. 273, 142 C. C. A. 565. 

It results from thèse views that the bond covers the claim of appel- 
lee, and the decree must be affirmed. 

Affirmed. 



GRAY'S HARROR TUGBOAT CO. v. PETERSEN. 

(Circuit Court of Appeals, Nintli Circuit. May 6, 1918.) 

No. 3093. 

1. TowAGE <S=>]5(2) — Injuries — Evidemce. 

Evidence held to siiow tliat tlie b!irl<entine of wliicli libelant was mas- 
ter was injured wliile being towed across a bai- by respondeiifs tug. 

2. TowAPE <S=>11(1) — TowiNO Vessbl — Rksponsibility of. 

Wliere no spécial contract was made coiiceniing tlie towlng of a vessel 
across a bar at tlie harbor entranee, and the captain of a tug did not con- 
sult tlie master of the vessel regarding his niovements, tlie captain was 
In command of both vessels, and was bouud to exercise reasonable skill 
and care. 

3. TowAGE <@==>11(.5) — TowiNG Ves.seij — Bhty of Master. 

Where tlie ca]>tain of a tng undertook to tow a slili) across a bar at 
the harbor entranee, he was bound to liiiow the cbaunel selected, and 
whether, in the condition of the wiiid and \\ater, it was proper to attempt 
the towage. 

4. TOWAGE <S=3ll(3) KeGX.IGENCE MiSTAKK OF JirOGMENT. 

The master of a tug held négligent in atteiiipting to tow a vessel 
across a bar at the harbor entranee by an unnnirked channel, etc., so 
that the owiier of the tug could not escape liabllity, on the ground that 
the master acted merely under a mistake of judgment. 

5. TOWAGB <S=>15(.3) — IX.TUMES — DAMAGES. 

Where a ship being towed struck on a bar and was in.lured througli tbe 
fault <)f respoiident's tug, expeinses for towlng the ship to a dock, fiu- 

igssFor other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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docking and repairing, as M'ell as expenses in paying commissions in tlie 
securing of a uew crew, and for tlie gênerai average adjustment, were 
allowaljle. 

6. TowAGE <g=5l5(.3) — Damages — Interest — Allowance. 

Wliere a tug was iiable for injuries suftered by a ship in towage, interest 
on the amouut actually oxpeaided in repairs, etc., held projïerly allowed, 
tliougli, beeause of libelant's delay in bringing the taise on for final hear- 
ing, interest was not aliowed for tlie full time between tbe date of injury 
and the decree. 

Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

Libel by R. Petersen against the Gray's Harbor Tugboat Company, 
a corporation. From a decree for Ubelant, respondent appeals. Af- 
firmed. 

Morgan & Brewer, of Hoquiam, Wash., for appellant. 

McCutchen, Olney & Willard and Ira A. Campbell, ail of San Fran- 
cisco, Cal, and C. H. Hanford and E. C. Hanford, both of Seattle, 
Wash., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The appellee, who was master of the Amer- 
ican barkentine Jane L. Stanford, brought on behalf of the owner of 
the ship and its cargo in the court below the présent libel against the 
appellant tugboat company for damages growing eut of the alleged 
grounding of the ship in crossing the bar at the entrance of Gray's 
Harbor in the state of Washington, while being towed by one of the 
company's tugs, named John Cudahy, of which Chris Oison was at 
the time master. By stipulation of the parties the controversy be- 
tween them is hère limited to the question of the appellant's liability 
for any damages, and to the right of the libelant to recover certain 
specified expenses and interest. 

It appears from the record that in October, 1910, the ship was at 
Aberdeen, Gray's Harbor, having on board a cargo of more than a 
million feet of lumber and bound for Australia. Needing a tug to 
cross the bar, the appellant furnished her with one for that purpose, 
but beeause of the then condition of the weather towed her to an an- 
chorage within the harbor, where she remained storm-bound for about 
3 weeks. The draft of the ship, loaded as she was, was 19 feet and 
10 inches forward, and 20 feet and 2 inches aft. While at her an- 
chorage, and with her anchors down, the ship was blown on a spit 
of Sand Island, from which she was puUed within a few hours by 
tugs of the appellant company, from which time she remained at an- 
chorage for about 12 days awaiting the abatement of the storm. Fi- 
nally, and in the morning of the 25th day of October, 1910, Capt. Oi- 
son, of the appellant's tug John Cudahy, made an examination of the 
bar with the view of taking the ship out, but, returning, reported to 
her master, Capt. Petersen, that the conditions were unfavorable. At 
1 p. m. of the same day Capt. Oison made a second examination, and, 

©=3For other cases see same topic & KEY-NUMBBR ia ail Key-Numbered Digests & Indexes 
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deeming the bar then "passable," so reported to the master of the ship, 
and started with the latter in tow at 2 :30 p. m'. He did not take the 
usual and best-known channel, which was buoyed, but selected anoth- 
er channel, which he had used a number of times within a year, but 
which was unknown to Capt. Petersen, although he had been navi- 
gating in and eut of the harbor for about 6 years. That harbor was 
Capt. Olson's home port, where he had plied his vocation for about 
25 years, and, there being évidence that he was a careful and compé- 
tent pilot, it must be taken that he was familiar with its waters. 

The évidence shows without conflict that at the time he undertook 
to tow the ship across the bar there was a heavy swell, and that the sea 
was breaking on it — iiideed, it is so admitted in the answer of the ap- 
pellant. It was from 1 to 2 hours before high tide, and a warning 
appears to hâve been given to Capt. Oison that the swell was too heavy 
by another tug captain of the appellant company, who was preceding 
him across the bar in the towing of a lighter vessel. Moreover, the 
évidence shows that as the bar was approached soundings were taken 
by the tug, which soundings, however, were not shown — a fact we 
cannot but regard as very significant. But a sounding was taken on 
the ship which showed 7 fathoms of water, followed by another, just 
before the ship, struck showing 41/^ fathoms — the least depth of wa- 
ter found — thereby clearly showing that the sinker there rested on 
an incline, and within 2 minutes af ter the ship struck she was in deep 
water. Obviously, therefore, there would hâve been only about 2 
feet of water under the ship's keel on the crest of the bar had the sea 
been smooth, instead of which the évidence shows without substantial 
conflict that there were three great swells encountered right on the 
bar, which were reasonably to be anticipated, in view of the undisput- 
ed knowledge on the part of the tug's captain. 

[1] He testified, as did the members of his crew, that no one on 
the tug saw any évidence of the ship's striking as she crossed the 
bar, and a number of witnesses on behalf of the appellant gave testi- 
mony to the effect that the very serions damage the ship is shown 
to hâve sustained was sustained by her when she was blown on the 
sand spit 12 days before. It is enough to show that that pretension 
is without any merit whatever to point to the undisputed fact that 
during ail of the 12 days that the ship laid at anchor, after having 
been pulled from the sand spit, there was only her usual 8 inches of 
water in her hold, whereas within 20 minutes after striking on the 
bar the seams of the ship were so opened that water had come in to 
the amount of 20 inches. 

We hère insert a few lines from the testimony of Capt. Petersen: 

"Q. After sounding the second time, Captain, with a report of 20 inches of 
water, what did you do? A. Well, at that time we had set ail the sails; that 
is a majority of the sails. We had ail our sails set outside of the skysall. I 
ordered ail the sooiall sails clued up and made fast. After tliey were fast, I 
sent ail hands to the pumps, everytwdy, mate and ail hands, outside of the 
man on the lookout. We worked two pumps. I could just hold her by working 
both pmnps; we had tlien 42 inches in her. * * * That same evening, 
at 11 p. m., I set the ship's course for the Columbia River Lightship. At 11 
o'clock the next morning the tug Oneonda picked us up and towed the ship to 
Astoria. She was anchored there a day and a half, and then towed to St. 
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Johns and ancliored. The next day she \\s\K put into the wharf of the port of 
Portland dry dock and besçan to discharge lumber. * * * xhe shlp went on 
the Oregon dry dock. I examined her on the dry dock." 

The damages sustained by the ship were thiis testified to' by Capt. 
Crowe, surveyor for the Marine Underwriters : 

"1 examined the Jane L. Stanford. I fonnd the vessel, after putting her ou 
the dry dock, to hâve apparently hit with her heel ou a siindy bottom. 
Abolit 30 feet of the ou ter shoe and ten feet of the Inner slioe ou the heel 
were tom ofC the whole length ; the whole after end of the vessel, extending to 
about one-third of her length. The vessel was ail shaken in the seams ; the 
butts along the bottom and ail over the vesisel were more or less started ; the 
keel in several places on the places mentionod before, the pièces of shoe spllt 
ofC and in some places eut in deep enough to tal^e off or scalp ofC the keel. lu 
the vicinity of the foremast, undemeath the foremast on the port side there 
were two pretty deep cuts and tlie planks bruised and eut in two and a quarter 
iuches deep. The keel right opposite that i>lace was slightly damaged, and 
the shoe for a distance of about 10 feet badly split up; right across the 
starboard side of the planks there was one bad bruise, and a score of con- 
sidérable length ; thèse latter damages were f resh, and had apparently beeu 
niade by the vessel going ui>on isharp rocks; also places damaged along the 
keel to about withln 30 feet of lier heel; the stern post was found set 
about one-f ourth of an ineh in the ship's counter ; rudder not working true ; 
steam pumps out order ; I think that comprises about the damage." 

[2-4] It is not contended that any spécial con tract was made re- 
specting the towing, nor is it claimed that the captain of the tug even 
consulted the master of the ship regarding his movements. Under 
such circumstances it is perfectly clear that in the opération the cap- 
tain of the tug was in command of both vessels and was bound to ex- 
ercise reasonable skill and care in everything relating to the work 
undertaken. Being his home port, he was bound to know the chan- 
nel he selected and whether, in the condition of the wind and water, 
it was safe and proper to attempt to tow the ship across the bar. The 
Margaret, 94 U. S. 494, 24 L. Ed. 146; Humboldt Man. Ass'n v. 
Christopherson, 73 Fed. 239, 19 C. C. A. 481, 46 L. R. A. 264. We 
fuUy agrée with the court below that the conditions under which the 
tug acted in the présent case were f uU of péril, and that its action can- 
not be properly assigned to a mère mistake of judgment of its captain, 
but was such négligence on his part as rendered the owner of the tug 
liable for ail damages thereby caused to the ship. 

[5] Only four items included in the amount of damages awarded by 
the decree appealed from are contested. The first three — for the ex- 
penses of the captain of the ship in getting her towed in and out of 
the Columbia river, discharging and reloading her cargo, docking, re- 
pairing, and like charges, in paying commissions in the securing of a 
new crew, and for the gênerai average adjustment, ail of which were 
shown to and found by the court helow to hâve been actually and nec- 
essarily expended — were, we think, properly allowed. The Energia (D. 
C.) 61 Fed. 224, afiimied in 66 Fed. 608, 13 C. C. A. 653 ; Erie & W. T. 
Co. V. City of Chicago, 178 Fed. 42, 51, 101 C. C. A. 170. 

[B] The remaining contested item was for interest for the period 
of 5 years at 6 per cent, per annum' on the amount of money actual- 
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ly expended by the appellee. It was not error to allow such interest. 
Wellesley Co. v. Hooper, 185 Fed. 733, 740, 108 C. C. A. 71 ; The 
Jeannie, 22,6 Fed. 463, 474, 149 C. C. A. 515. As seven years inter- 
vened between the time of the injury sued for and the date of the de- 
cree, the appellee insists that interest should hâve been allowed for that 
full period. The court below, however, refused to do so, because of 
delay in bringing the case on for final hearing at an earlier date. We 
are unable to hold, iipon the record, that there was error in so doing. 
The judgment is affirmed. 



SHKEDDED WHBAT CO. v. HUMPHREY COENELL CO. et al. 
(Circuit Court of Ai)peals, Second Circuit. February 20, 1918.) 

No. 145. 

1. Trade-Mabks an» Traiie-Names <S=»G7 — TJnfaib Compétition — Subjects 

or Protection. 

If tlie public bas corne to associate an article or maclune with, a single 
maker, althougli during the time it Is proteeted by a patent, and to ascribe 
some of its nierit to such source of manufacture, the maker is entitled 
to some protection, as mueh when the association is through mère ap- 
pearance as when it is due to the name by which the article or machine 
lias becwme known. 

2. ïrade-Mabks and Tbade-Names <S=567 — Unfaib Compétition — Pbotec- 

TioN Against by Injunction. 

Uiider the guise of protectiug against unfair compétition, courts must be 
jealous not to create perpétuai monopolies. 

3. Tbade-Marks and Trade-Names ©=03(1)— Suit for Unfair Compétition 

— Issues — Bubden of Proof. 

Wliere a eom]>lainant bas shown that the appearance of an article of 
its manufacture lias actiuired a secoiidarj- meaning with the public, which 
entitles it to protection, and Ihat it is iihysically possible to attach or 
in\press vipoo defendiint's product a distinguisbing mark, the défendant 
bas the burden of showing that such a mark wlU imi)ose upon him a 
commercial handicap, which will practlcally take from him bis right of 
free comi)etition. 

4. Tbade-Mabks and Trade-Names <S=>70(1)— Unfair Compétition — Subject 

or Protection — Appearance of Article. 

The appearance of shredded wheat biscuits, as made by complainant, 
the original manufacturer, hcM to hâve ac(iuired a secondary meaning 
with the public, which has corne to associate them, because of thelr ap- 
j)earance, with the original source of manufacture; and wbile com- 
plainant is not entitled to a monop«ly of the form, because of a design 
patent therefor, which has expired, nor of the color, which is the resuit 
of the baking, it is entitled to Lave a later competitor imi^ress upon or at- 
tach to such of its biscuits as are not sold to the flnal cnstomer In car- 
tons some dlstiiiguishlng mark, unless it can be shown after a sufficient 
trial period that the cost of any such mark would be such as to i^ractically 
destroy the right of free compétition. 

VV'ard, Circuit .ludge, dissenting. 

Appeal from the District Court of the United States for the Dis- 
trict of Connecticut. 

©=»For other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Suit in equity by tlie Shredded Wheat Company against the Hum- 
phrey Cornell Company and Frederick H. Towne. Decree for com- 
plainant, and défendants appeal. Modified and affirmed. 

For opinion below, see 244 Fed. 508. 

Appeal by the défendants from a decree enjoining them from selllng any 
shredded wheat biscuit wlthout dlstinctly marking upon each biscuit that it 
was made by the défendant and \va,s not the product of the plaintifiC, and from 
usiug any cartons havinç a picture of such biscuit without slmilar marking. 
The ouri.sai<'tion of the District Court depended upon diverse cltlzenship. 

The plaintiff Is a large coi-poration situated in Niagara Falls, N. ï., 
and engaged in the manufacture of the fanilliar article of food, known as 
"Shredded Wheat Biscuit," under a séries of patents of whieh the original 
and basic is for a product and process. This patent was granted to one 
Perky, the original promater of the enterprise, in October, 1895, No. 548,086, 
and dif^closed a procoss of boiling the original whole wlieat berry, partlally 
drying it, and then forcing it between compression rollers, one or both of 
whlch had peripheral groovos, wbich inaslied the several parts of the berry 
into a heterogeneous soft paste. This paste was then forced out through 
eombs or scrapers. so as to émerge in thin filaments or .shreds. The patent 
States that the wheat in this form is ready for food, though it may be baked 
in varions ways. 

In the actual manufacture of the biiscuit, the pulpous shreds or filaments 
which proceed from the eombs, as described in the product patent, are car- 
ried off upon a web or endlesS belt, and are built up by a succession of layers 
until a strand of the desired thicknoss is seeured. This strand is eut at 
given Intervais by kuives, thus making the longer edges of the biscuit, which 
through the pressure of the knives are matted or pressed together. The bis- 
cuits are then cooked in an oven which raises the top, except at the longer 
edges, wltich ha^'e been matted together, separating the shreds, and making 
more obvious the interstitial texture of the whole. The baking also browns 
the top, and hardens the biscuit by drying; the color dépends upon the 
manipulation of the heat and somewhat varies with the operator. 

In September of the same year Perky took out a design patent for 14 years 
npon a biscuit, .shown in accompanying drawings and rectangular in plan 
view; the longer axis being about twice the short er. The end view or sec- 
tion on the shorter axis was ovoid ; the bottora or base of the biscuit belng 
flatter than the top. The design also displayed the rough or fllamented tex- 
ture of the biscuit. It described as the leading feature of the design "a 
fibrous interstitial appearance, sliowing suporimposed layers or irregular in- 
terlacing threads or filamentïs," in such wise that the threads are visible from 
the surface through the outer layers. This design resulted necessarily from 
the actual process of manufacture alxive described. 

The plaintiff's predecessor, the Cereal Machine Company, of Colorado, be- 
gan the manufacture of this product In 1895, and in six years, 1901, It had 
already attained a wide sale, and has increased enormously, until at the 
présent tlme the sales amount to hundreds of millions of biscuits each year, 
distributed In ail states of the Union, in Kurope, and elsewhere. Ac- 
companying the increase of its business has l>een an outlay for advertlsing of 
many millions of dollars and in ail sorts of forms, arnong which one of the 
most common has been pictures of fhe biscuit, either in black and whlte or 
in color. 

The plaintiff packs the biscuit in cardboard cartonis 12 to the box, and 
sells to the retailer or jobber in ca,ses of o6 cartons for ?.j.60 each, The 
cartons hâve the words "Shredded AVlieat Biscuit" upon tliem, and the name 
of the plaintiff as manufacturer. lu cases where the retailer sells to the 
consumer for family use, the cartons go along with the biscuits; but a large 
part of the plaintiff's business consi.sts in sales to hôtels, restaurants, lunch 
rooms, and boardlng houses, and the biscuits in such cases necessarily reach 
the ultiraate consumer upon plates or saueers, without any identifying mark. 
250 F.— 61 
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As a method of advertislng, moreover, the biscuits are cllsplayed In restaur- 
ants and Ivinch. rooms in large gla^ globes, witliout any mark or silgn of 
tlieir source. 

The plaintifC, to show the unfair compétition upon whieh the bill was 
based, was obliged to prove that the mère appearance of the biscuits when out 
of the cartons, was so assoeiated wlth the plaintiiï that it had acquired a 
"secondary" meaning. To do tliis it called niany witnesses, who swore either 
that they knew the biscuit as the plaintifC's or that they knevv it as coming 
from a single source, to which they had become accustonied. Thèse witnesses 
were jobbers, retailers, and oonsumers. The testiœony was uncontradicted, 
and the défendants do not dispute that the biscuit is so assoclated wlth the 
plaintifC, or at least with some single source, in the public mind. 

The défendant œmpany la only a jobber selling the biscuits of the real 
l>arty in interest, the Koss Food Company, a con)oration organized in 1914, 
by Ross, Valentine, and Towne, formerly employés of the plaiutifE for many 
years. The design patent having expired in IMi), and the product patent in 
li>12, thèse gentlemen eonceived thei project of manufacturing a biscuit identi- 
cal in substance and appearance wlth the i)laintifl!'s, and this they began to 
do in August, li)15. Their efforts had not as yet achieved much suceess, when 
in October of that year, three years after the product patent had expired, 
this bill was filed. 

The Boss Food Company markets its biscuits in cartons of 10 each, of 
which it sells 36 to a case for $2.80. The carton is so totally diSslmilar to 
that of the plalntiff that nothlng need be said of it, e.x.cept that it contains a 
picture of two of the wheat biscuits, accurate, not only as to its own con- 
tents, but necessarlly identical with the plaïntiiî's biscuit. This picture has 
been used by retailers in the sale of the goods as an assurance that the con- 
tents of the carton was shredded wheat biscuit, and the gênerai appearance of 
the carton in one instance, anyway, was not sufficient to prevent confusion. 
The plalntiff also produced several witnesses, who said either that they had 
innocently seryed the Ross Food Oompany's biscuit as . shredded wheat, or 
that they had received them as such. 

The question lltigated upon the trial was whether, assuming that the geti- 
eral appearance of the plaintifC's biscuit had acquired a "secondarj'" meanini;, 
tbat justifled any relief in view of the design patent, and the defendant's uji 
doubted right to make and sell the biscuits as it chose. Proof was taken as to 
the feasibility of wrapping each biscuit or tagging it with a distinetive mark, 
and as to the commercial possibility of making the biscuit in another form, 
or of Impressing some mark upon its top in the process of baking. So far as 
necessary, this proof is considered in the opinion. 

James H. Griffin and John R. Nolan, both of New York City, for 
appellants. 

Breed, Abbott & Morgan, of New York City, Charles K. Offield, of 
Chicago, 111., and William G. Breed, of New York City (Edward A. 
Craighill Jr., of New York City, Frederick I. Allen, of New York 
City, and George D. Seymour, of New Haven, Conn., of counsel), for 
appellee. 

Before WARD and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as 
above). Originally the plaintifif was able to sell its biscuits because 
the public came to like them. They liked their taste ; they liked their 
appearance; they were converted by their supposititious dietetic val- 
ue. The art of advertising spuriously reinforced a genuine demand by 
the power of reiterated suggestion. So far, however, the public was 
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buying because it wanted, or had been made to think it wanted, the 
biscuit which the plaintiff produced, and so far there was no ground 
for any kind of ])rotection. We hâve recently considered this ques- 
tion in Crescent Tool Co. v. Kilborn & Bishop Co., 247 Fed. 299, 

C. C. A. , decided Kovember 13, 1917, and there we held that the 

right to appeal to the public even in the minutest détails of the plain- 
tiff's design was open to ail so long as the détails had acquired no "sec- 
ondary" meaning. The évidence shows without contradiction, how- 
ever, that the long monopoly of the plaintiff has created, as indeed it 
was bound to create, a state of mind more complex than this; for 
when one has for a long time bought front a single source some ar- 
ticle that one likes, either through conscious reflection or through 
mère conservative habit, one is apt to impute to its source a part of 
its putative value. The plaintiff has at least shown that the public 
has become accustomed to regard its familiar wheat biscuit as ema- 
nating, if not from it by name, at least from a single, though anony- 
mous, maker, and the second is as good for thèse purposes as the first. 
Saalfield Co. v. G. & C. Merriam Ce, 238 Fed. 1, 8, 151 C. C. A. 77. 
Though the public may, therefore, buy the biscuit because it has come 
to like it, the plaintiff still has a stake in that other motive for buy- 
ing; i. e., that it comes from the accustomed maker. It is true that 
it has at times been said that, where the association of the maker's 
name with the article has arisen during the monopoly of a patent, it 
is of slight value. Kellogg Toasted Corn Flake Co. v. Quaker Oats 
Co., 235 Fed. 657, 658, 149 C. C. A. 77. 

[1] But while the public cannot, of course, exercise any préférence 
between makers during the monopoly, they may come, and, as we 
hâve said, it is almost inévitable that they should come, to associate 
some of the supposed merit of a successful article, not only with the 
advantages due to the patented characteristics, but with the supposed 
uniformity and reliability of its manufacture. If the public has come 
so to associate the machine with a single maker, he is, we think, enti- 
tled to some protection, as much when the association be through mère 
appearances as when it be wrapped up in a name, as in Singer Man- 
ufacturing Co. v. June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 
Iv. Ed. 118. It is not necessary that there should be a period after the 
expiration of the monopoly during which the field was open, and 
the secondary meaning was acquired or preserved among actual or 
possible competitors, though the contrary is indeed suggested in G. 
& C. Merriam v. Saalfield, 198 Fed. 369, 374, 117 C. C. A. 245. 

We think, therefore, that prima facie the plaintiff stands with a 
genuine grievance, an "injuria" of exactly the same kind as the own- 
er of a trade-mark or a well-established "make-up." The difficulty in 
the case at bar, as it generally does in such cases, lies in giving any 
remedy which shall not take away the defendant's indubitable rights. 
The original "secondary meaning" cases like Reddaway v. Banham, 
[1896] App. C. 199, ail turned upon some meaning acquired by words 
of common speech, to which it cost the défendant little or nothing 
to add some affix, so that his complaint that he was being deprived of 
rights in the public domain was thin. Yet in strict principle he was 
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correct, because prima facie he might use the common speech in any 
context. The courts were necessarily in fact compromising between 
two conflicting rights, of which one had no substantial vakie. 

[2] It is in cases where the connotation of origin arises, r.ot from 
verbal description, but only from the appearance of the article, that the 
trouble arises in application, because the appearance must in some 
way be changed, or the article must be wrapped or marked. Thus has 
arisen the principle often applied in this court that minor, or "noii- 
functional," changes in appearance may be required, so long as the 
substantial éléments are left in the public domain. Enterprise Mfg. 
Co. V. Ivanders, 131 Fed. 240, 65 C. C. A. 587; Yale & Towne Mfg. 
Co. V. Aider, 154 Fed. 37, 83 C. C. A. 149. In the same class stand 
cases like Fox v. Hathaway, 199 Mass. 99, 85 N. E. 417, 24 L. R. A. 
(N. S.) 900; Fox v. Glynn, 191 Mass. 344, 78 N. E. 89, 9 L. R. 
A. (N. S.) 1096, 114 Am. St. Rep. 619; Coca Cola Co. v. Gay-Ola Co., 
200 Fed. 720, 119 C. C. A. 164; Walker v. Grubman (D. C.) 222 Fed. 
478. Indeed, this principle has been pressed very far in this court. 
Rushmore v. Manhattan Screw & Stamping Co., 163 Fed. 939, 90 C. 
C. A. 299, 19 L. R. A. (N. S.) 269; Lovell-McConnell Mfg. Co. v. 
American Ever Ready Co., 195 Fed. 931, 115 C. C. A. 619; Rush- 
more V. Badger Brass Mfg. Co., 198 Fed. 379, 117 C. C. A. 255. The 
first Rushmore Case was recognized at the time as trenching hard 
upon the other limit in application, which is that where the "secon- 
dary meaning" is bound up in éléments of the appearance which can- 
not be changed without cutting ofif the defendant's substantial right 
to make and sell that kind of goods the plaintiff must sufifer the re- 
sulting confusion. Thèse are the converse of the "nonfunctional" 
cases. Daniel v. Electric Hose & Rubber Co., 231 Fed. 827, 145 C. 
C. A. 647; Marvel Co. v. Pearl, 133 Fed. 160, 66 C. C. A. 226; Dia- 
mond Expansion Boit Co. v. U. S. Expansion Boit Co., 177 App. Div. 
554, 164 N. Y. Supp. 433 ; Fairbanks v. Jacobus, 14 Blatchf . 337, Fed. 
Cas. No. 4,608; Meide v. Wallace, 135 Fed. 346, 68 C. C. A. 16; 
Globe-Wernicke Co. v. Fred Macey Ce, 119 Fed. 696, 56 C. C. A. 304; 
Flagg Mfg. Co. V. Flolway, 178 Mass. 83, 59 N. E. 667. Under the 
guise of protecting against unfair compétition, we must be jealous not 
to create perpétuai monopolies. 

We do not see any possible change in the appearance of the bis- 
cuit itself which would be of enough service to the plaintiff to justi- 
fy its imposition upon the défendant. Concededly, variation could be 
enforced only in its form, color, or size. As to form, the plaintiff ap- 
pears to us finally concluded by its own design patent. Whether or 
not the évidence might hâve allowed us to prescribe some variation in 
the form, had that form been only the resuit of the plaintifif's original 
adoption, we do not say. Fox v. Hathaway, supra, suggests that we 
might hâve found a way out. But the plaintifï's formai dedication of 
the design is conclusive reason against any injunction based upon the 
exclusive right to that form, however necessary the plaintiflE may find 
it for its protection. As to color, also, we feel ourselves limited, be- 
cause, whtle the shade of brown dépends upon the baking, the plain- 
tifï's own biscuits vary within appréciable limits, and to require the 
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défendant to adopt a shade différent enoiigh for commercial distinc- 
tion would be to force them to bake their biscuits so that they would 
be repellant to most tastes. It would, so far as \ve can see, in effect, 
either terminate or hopelessly cripple any compétition beween the two 
parties. 

With size it is perhaps différent, for we are not satisfied that the 
added cost of turning out a smaller biscuit would be substantial, per 
pound of shredded wheat. That might, indeed, hâve to await experi- 
ment, if it appeared that a mare change in size would give any effective 
relief to the plaintiff. There is no reason to suppose that it would, 
and there is every reason to believe that it would greatly enibarrass 
the défendants. To increase the size of the biscuit would make it 
impossible to put two in the ordinary saucer ; to decrease it, so that 
three could be sold for the présent price of two would obviously in- 
crease the cost of that part of the manufacture, after the wheat is 
shredded, by one-half again, or nearly. We think that such a require- 
ment is fanciful as relief and too onerous upon the défendant. 

There remains, therefore, as the only practicable relief, some mark 
impressed upon the surface of the biscuit in the baking, or some prop- 
er wrapping or tag, with an adéquate legend. In the imposition of 
such a requirement, we should observe the same limitation as courts 
hâve by gênerai agreement observed in the "nonf unctional" cases ; that 
is, we should be equally jealous to assur the defendant's right freely to 
compete in the market with the first comer. The question is always 
commercial ; we ought not to impose any burdens which, either by 
changing the appearance of the article itself, or by imposing expense 
upon its production, will operate to give the plaintiff such advantage 
in the market as will substantially handicap his competitors. On the 
other hand, Judge HOUGH believes that, once the right is assured to 
the défendant of making the article in ail its substantial éléments, that 
is ail he can demand. If the similarity between the goods remain such 
as to create confusion, it is irrelevant that the cost of wrapping, mark- 
ing, or tagging them may impose too great a burden upon the de- 
fendant to allow his continuing in the market. His manufacture, as 
it exists, is a f raud, and ail éléments of déception must be removed be- 
fore it can be permitted to continue. 

In the case at bar it remains ambiguous upon this record just what 
are the commercial possibilities of marking, wrapping, or tagging the 
defendant's individual biscuits. The évidence is meager as to impress- 
ing a mark upon the top of the biscuits during the baking; ail we 
can fînd is that of Valentine. At one place he says that it would be 
practicable to impress a cross upon the biscuit while soft that would 
endure, and the cost would be slight ; later he says that, when the bis- 
cuit rose in the baking, the mark would disappear or the biscuit would 
be "deformed." We think that the "deformity" is just what the plain- 
tiff is entitled to require — not a deformity, it is true, which would af- 
fect the design dedicated by the design patent, but enough to mark 
distinctively the biscuit itself. After a careful scrutiny of this rec- 
ord as it stands, we see no reason to suppose that such a requirement 
is not possible. 
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The évidence as to wrapping or tagging each biscuit is, if possible, 
stiU more meager. Ross swears that the paper alone for wrapping 
would cost 25 cents per case, raising the cost from $2.80 to $3.05. 
How far the cost of labor and breakage would increase this he does 
not know. A paper tag or band, if put on before baking, would be 
destroyed, and, if put on afterwards, must be pasted. What the cost 
of pâsting would be does not appear, nor whether a paste could be 
obtained which would be unobjectionable upon an article of food. It 
would certainly appear as though each of thèse would be a reason- 
able possibility. 

[3, 4] The record appears neutral in respect of thèse matters, and 
in the view I take personally ail dépends upon whose is the burden to 
show that there is or is not a commercially practicable means to dis- 
criminate. I think that since the plaintiff has shown that the appear- 
ance of its biscuit has acquired a "secondary" meaning, and that it 
is physically possible to attach or impress upon the defendant's bis- 
cuit a distinguishing mark, the défendant has the burden of showing 
that such a mark will impose upon him a commercial handicap which 
will practically take from him his free right to compete. I therefore 
agrée with Judge HOUGH that the défendant should be compelled to 
put some distinguishing mark upon each biscuit sold to any final pur- 
chaser out of the carton. This mark need not be what the District 
Court required, that is, a statement that the biscuit was made by the 
défendant, and not by the plaintiff, but something sufficiently obvions 
to distinguish the two, as a cross, a line, or a letter, if the mark be! 
impressed or a suitable legend if paper be fastened to the biscuit. 
Such a requirement does not, however, apply to those biscuits which 
reach the final purchaser in cartons ; that is, to those which are not 
sold to hôtels, restaurants, lunch rooms and boarding houses. The 
defendant's cartons are so différent from the plaintifï's that no confu- 
sion is possible. 

I think that as respects the marking, wrapping, or tagging of indi- 
vidual biscuits the case is such that only commercial expérience can 
finally tell what are the possibilities. I would therefore add to the 
requireraents imposed above a probationary period, within which the 
défendant must try in good faith to accommodate itself to this neces- 
sity. This portion of its trade is less than 10 per cent., and it cannot 
prove a formidable obstacle for six months to require it to comply, 
provided that at the end of that time it hâve leave to demonstrate that 
compliance is équivalent to destruction of its right of free compétition. 
The burden will be upon it to show that it has exhausted ail the pos- 
sibilities of effective distinction between the biscuits, and that each 
involves an expense which will not permit it to maintain that part 
of its trade witliout a handicap that forbids any assurance of a rea- 
sonable profit and a continued compétition in that line. While Jûdge 
HOUGH does not think that such a probationary period is necessary, 
since the resuit would be irrelevant, he agrées to a disposai of the case 
upon those terms. 

The decree will therefore be modified as follows: First, by reliev- 
ing the défendants of any injunction in the sale of such biscuits as 
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shall reach the last purchaser in cartons; second, ail biscuits reaching 
the last purchaser outside of their cartons must either bear a letter, 
cross, or other plain symbol, impressed in their substance, or hâve 
fastened upon them a wrapping, tag, or band, stating that they are 
made by the Ross Food Company; third, the défendant at the end 
of six months may apply to the District Court to be relieved of the 
second requirement, upon showing that after a bona fide trial of ail 
possible expédients it cannot comply with that provision, except at an 
expense which would make impossible any continued compétition in 
the business of selling biscuits outside the cartons with any assurance 
of reasonable profit. 

As so' modified, the decree is affirmed, without costs. 

WARD, Circuit Judge (dissenting). After the expiration of the 
complainant's product and design patents, the pubHc generally had 
the right to manufacture the same article under the same name and in 
the same form. This was the condition on which the expired monop- 
olies were granted. The défendant concededly does not use the same 
name, nor sell the article in a siniilar carton. It sells its article as 
"Whole Wheat" biscuit, in entirely différent cartons, nor is there any 
évidence of unfair advertising. 

I understand the court to agrée that the défendant may make and 
sell its biscuit in the same form, color, and size as complainant's. The 
only question is what, if any, protection the complainant should hâve, 
in view of the secondai"y meaning its product has acquired from its 
mère appearance. When both parties mark their product, unfair im- 
itation of the original producer's mark should be enjoined, as in Sing- 
er V. June Manufacturing Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 
ly. Ed. 118. In this case, however, neither party marks the biscuit 
itself, and it would obviously impair the strength and deform the ap- 
pearance of this very fragile biscuit to do so. 

The complainant's claim to be protected in any secondary meaning 
its goods hâve acquired can go no further than its injury, and that is 
only so far as the public buys or is likely to buy the defendant's prod- 
uct supposing that it is the complainant's. The retail dealer and the 
purchaser of cartons are not misled. Guests in boarding bouses and 
hôtels on the American plan take what they are given. It is only a 
very sniall part of the public, namely, those who patronize lunch rooms, 
restaurants, or hôtels on the European plan, and who order biscuit 
which they see on the counters, or on plates or saucers, supposing they 
are the complainant's, when they are really the defendant's manufac- 
ture. This seems to me an insufficient reason for giving the complain- 
ant a monopoly for ail time of what apparently is the best size of this 
ordinary commercial article, unless the défendant and other manufac- 
turers adopt distinguishing marks which either increase the cost of 
manufacture or deform and weaken the product. 

Moreover, I think that the form and size of the biscuit as always 
made by the complainant are functional, and that imitation of thèse 
features is no évidence of unfair compétition. The form evidently 
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tends to strengthen a product made out of such fragile material and 
the size is apparently the best fitted for use as a breakf ast food on a 
saucer. I think the bill should be dismissed. 



M. WEKK CO. V. GROSBERG et aL 

(Circuit Court of Appeals, Sixth Circuit. Marcl» 15, 1918.) 

No. 3045. 

1. Trade-Makks and Trade-Names iS=»58 — Infringement — Words Subject 

TO Appropriation. 

The registration of a trade-mark for unwrapped bars of soap, in whlch 
the word "Tag" is the principal feature "to be displayed by stamping it 
Into or on the goods or by otherwlise affixing directly to the goods," does 
not carry witli it the exclusive right to impress a métal tag of any descrip- 
tion into a bar of soap ; the use of the word "Tag" in connection with a 
physieal tag, which has been long in use, being descriptive and not subject 
to exclusive appropriation as a trade-mark. 

2. Trade-Marks and Tbade-Names <S=370(2) — IInfaib Compétition. 

The impressing of an oblong rectangular métal tag into the face of a 
bar of soap near the top center held not unfair compétition with another 
maker who had previously stamped a suiall circular tag in the lower 
right-hand corner of its bars ; the lettering on both tags and bars being 
entirely différent and distinctive, and there being no compétent évi- 
dence that confusion had in fact arisen. 

3. TKADE-llAEita AND Trade-Names <g=»8&— Unfair Compétition. 

Where a manufacturer has doue its légal duty in distinguishing its 
product from that of a competitor, ueither it nor its distributees are 
responsible for the fact that tricky retailers, not in privity with them, 
hâve substituted one product for the otlier. 

Appeal from the District Court of the United States for the South- 
ern Division of the Eastern District of Michigan ; Arthur J. Tuttle, 
Judge. 

Suit in equity by the M. Werk Company against Charles Grosberg 
and John A. Reuter, doing business as Grosberg & Reuter. From an 
order denying a preliminary injunction, complainant appeals. Af- 
firmed. 

tlosea & Knight, of Cincinnati, Ohio, for appellant. 
Wilkinson, Routier & Hinkley, of Détroit, Mich., for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and KIEEITS, 
District Judge. 

KILLITS, District Judge. The only question to be determined hère 
is whether, on the facts about to be discussed, the court below improp- 
erly exercised the discrétion vested in it to withhold a temporary in- 
junction. Unless an abuse of discrétion is found, the appeal herein 
should be dismissed. Louisville & N. R. Co. v. Western Union Tel- 
egraph Co., 207 Eed. 1, 4, 124 C. C. A. 573, and cases cited. 

[1] The appellant, whom we will hereafter designate as complain- 
ant, l'or a number of years has manufactured laundi-y soap, one brand 

<g=:,Fo>- oi'aer cases see samo toplc & KBY-NUMBBB In aU Key-Numbered Digests & Indexes 
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of which it prepared for sale unwrapped. Its factory is located in Cin- 
cinnati, in wliich place for many years the Globe Soap Company bas 
manufactured soap of similar character. The testimony sbows that for 
six years at least prior to the beginning of this action the Globe Soap 
Company manufactured and put on sale unwrapped its product under 
ail the circumstances which in this action the complainant clajms to 
establish infringement and unfair compétition. The action, however, 
was brought by complainant in the District Court for the Eastern Dis- 
trict of Michigan against the firm of Grosberg & Reuter, which, the 
testimony shows, is a distributee merely in Détroit for the Globe Soap 
Company. Complainant registered trade-marks Nos. 65,321 and 70,- 
549, bearing dates September 17, 1907, and September 15, 1908, re- 
spectively. The first registration was for the words "Werk Tag Soap, 
Cincinnati," and the word "Werk" with a rough drawing of a box 
labeled "soap" within a small circle in the lower right corner. The 
wbrds "Werk Tag Soap" were so arranged upon the fîat surface of a 
cake of brown laundry soap that the word "Tag" should be in magni- 
fied lettering. The certificate provides that the trade-mark is to be dis- 
played by stamping it into or on the goods or by otherwise affixing di- 
rectly to the goods. The second and later certificate claims protection 
for the use of the word "Tag," very prominently displayed. Each 
certificate emphasizes the word "Tag" as the peculiar trade-name 
adopted. 

In practice, the complainant has shown the arrangement of the let- 
tering as set out in its first certificate, except that the matter within the 
circle, instead of being impressed into the soap itself, is stamped on 
a small disk less than the size of a silver quarter, which disk is em- 
bedded in the lower right-hand corner of the cake of soap. The article 
complained of and manufactured by the Globe Soap Company also is 
soap in cakes similar in size and color to those of complainant's manu- 
facture on which are inscribed the words "Premium German Soap, The 
Globe Soap Company, Cincinnati, Ohio" : the words "Premium Ger- 
man" being arranged obliquely in the gênerai form of a letter V, and 
in the center of the upper side of the cake between the arms of this 
oblique lettering is embedded a rectangular métal tag about an inch 
long and rather more than a quarter of an inch wide, bearing in raised 
letters the word "Globe." It is the use of this tag on the soap manu- 
factured by the Globe Company upon which are predicated the claims 
of infringement of the trade-marks and of trade-name and of unfair 
compétition. Upon évidence the motion for temporary injunction 
was denied, and from this action of the court below comes this ap- 
peal. 

In our judgment, the complainant is not justified in its claim that, 
because it has seen fit to indicate part of its registered trade-mark by 
the use of a métal tag embedded into the soap rather than by impress- 
ing that portion of the registered lettering in the soap itself, it has ac- 
quired an exclusive right to the use of every kind or shape of a m.etal 
tag upon its product. 

The complainant's theory is that it has obtained the exclusive right 
to sell soap bearing a métal tag because it has the exclusive right to the 
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trade-name "Tag Soap," and that the use of the tag causes the soap 
to be so distinguished by intending purchasers. But the salient fea- 
ture, that which prominently distinguished the trade-marks as regis- 
tered, is the word "Tag" itself which is employed in large display upon 
the soap, and not the fact that a diminutive pièce of métal is imJDedded 
in the product. 

It may be, although not necessary for décision hère, that plaintiff 
has acquired a valid trade-mark by the adoption and registration of 
the word "Tag" to identify its product. Used merely for the purpose 
of identification, that word may be subject to registration; but, if so, 
it is only because it is used arbitrarily or fancifully. PJaintiff's claim 
just alluded to, however, involves the use of the word descriptively, 
i. e., to describe the manner in which the soap is prepared for mar- 
keting, as the soap sold with a tag on it. It is too well settled for cita- 
tion that a descriptive word may not become the subject of an exclu- 
sive trade-mark. Tagging articles of commerce capable of bearing 
such trade devices has become a very common practice, so common 
as to be now a method of description of a manner of commercial 
exploitation. It is our opinion that a soap manufacturer cannot ac- 
quire a monopoly of such a common method of marking his product 
for sale. Notes 55 and 56, pages 711-713, 38 Cyc, sum up the numer- 
ous décisions distinguishing the words adjudicated as descriptive, and 
hence not subject to appropriation, and nondescriptive. We think 
the use of the word "Tag" in connection with the physical tag should 
be in the first category, and that the use of the Globe Company's tag, as 
shown, infringes no trade-mark right of plaintiff. The identifying 
word "Tag" nowhere is used on the Globe soap. 

A similar question was raised and decided in Ohio in a case in which 
complainant was plaintiff. M. Werk Co. v. Ryan Soap Co., 14 Ohio 
Cir. Ct. R. (N. S.) 122, 33 Ohio Cir. Ct. R. 629, afïirmed, no report, 88 
Ohio St. 539, 106 N. E. 1070. In that case plaintiff, upon the same 
trade rights urged hère, complained of the défendant because it put 
forth a soap bearing a diamond shaped paper or cardboard tag. It 
was claimed there, as in the instant case, among other things, that the 
use of the tag tended to the confusion of purchasers who had learned 
to identify plaintiff's product as soap bearing a tag. The conclusion 
of the State appellate court is the same to which we arrive on the facts 
hère. 

It is certain that complainant has no right to recovery on the theory 
advanced that its trade-name is interfered with, for the Globe soap is 
nowhere shown to hâve been put forth by défendant or the manufac- 
turer under the name of "Tag Soap." 

[2] We are referred to the third ground of complaint, namely, that 
of unf air compétition, and the inquiry quickly arises whether this case 
is comparable to the case decided by this court in 206 Fed. 420, 124 
C. C. A. 302, De Voe Snuff Co. v. Wolff. It must be observed that 
in this class of cases application of very gênerai principles, only, is 
possible, each case to be determined with spécial référence to the cir- 
cumstances peculiar to it. Relief was given in the case just cited be- 
cause it was thought by this court that the word "Eagle" employed. 
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together with a représentation of an eagle, on the packages of snuff 
manufactured and sold by the complainant and its predecessors in busi- 
ness for more than 70 years, had become so distinctively the mark 
of complainant's brand of snuff that the use of the désignation "White 
Eagle" apphed to snuff, also with a figure of an eagle, although not 
in the same attitude and position as employed by the complainant, 
was sufficient to mislead ordinary purchasers and to cause a confu- 
sion of goods. As in ail cases of this class, that is the real test hère, 
for the duty is clearly upon the Globe Company to distinguish its prod- 
uct from that of the complainant so that the ordinary purchaser is 
not likely to be deceived by its appearance into the thought that he is 
buying the product of complainant. Considering the appearance of 
the rival soaps as prepared for the market and bearing in mind that 
nothing is claimed for the similarity in size or color or texture, it seerhs 
to us somewhat unlikely that an ordinary purchaser intending to buy 
Werk's "Tag" soap and having any familiarity with its appearance 
would be deceived by observation alone into buying Globe soap for 
what was actually desired. The lettering is as différent in disposition 
upon the cake as it is in wording, while the tag, in shape or inscrip- 
tion or position upon the cake bears no resemblance to the tag on 
complainant's article. The impression we hâve of distinctive dissim- 
ilarity gained by an inspection of the articles themselves as being suf- 
ficient to avoid the charge of unfair simulation is not removed by con- 
sidération of the testimony offered. There is no compétent testimony 
that any attempt was made by the défendants to substitute the Globe 
soap for complainant's product nor that any person v.'as deceived by 
the appearance of the Globe soap, except that one woman testifies that, 
at the grocery where she customarily traded, she noticed an open box 
of soap with tags on it differing from the "Werk" tags, and for sale at 
a price less than she had been accustomed to pay for the Werk soap, and 
that she bought some, lightly assuming that the tag had been changed 
and the price reduced. As this woman confesses that she noticed the 
différence in appearance, we do not regard lier testimony, solitary as it 
is upon this point, as sufficient to indicate clearly, against the impression 
derived from a comparison of appearances of the several soaps, that 
a confusion between the products is probable among ordinary pur- 
chasers. There is testimony secondary in character, and hence of 
doubtful competency, that a child, sent to purchase complainant's soap 
by the name of "Tag Soap," came back with the Globe German soap; 
but there is no testimony as to what soap the child asked for. 

There bave been exhibited the boxes in which the rival products 
are shipped and in which the soap, unwrapped, is displayed for sale. 
They are respectively so variously marked as to make confusion rea- 
sonably impossible. 

[3] Previous to the commencement of this action, complainant had 
prosecuted to a consent decree an action against a retail dealer in 
which testimony had been received tending to show unfair substitu- 
tion, and the record in this last case is offered against the défendant 
partnership, although no privity between it and the défendant in the 
former case is shown. It is our judgment that this record should not 
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disturb our conclusion that no abuse of discrétion is shown in the 
withholding of an order of temporary injunction, for, finding that the 
maker of the Globe soap "has done its légal duty in distinguishing its 
own product from that of complainant," its distributees are not re- 
sponsible for the fact that tricky retailers, not in privity with them, 
substitute its manufacture for that of complainant. Rathbone, Sard 
& Co. V. Champion Steel Range Co., 189 Fed. 26, 33, 110 C. C. A. 596, 
^7 L. R. A. (N. S.) 258. 

It results that the ground upon which a charge of unfair compéti- 
tion is based is identically that which is offered to support the claim 
of infringement of trade-mark, and that this alleged cause of action 
should also be denied for reasons already given. 

We find that the District Court exercised its discrétion respecting 
the motion for a temporary injunction precisely as the évidence and 
law indicated, and that therefore the decree below should be and is 
affirmed, with costs. 



BEAVEN V. STUAKT. 

(Circuit Court of Appeals, Fifth Circuit. Janiiary 10, 1&18. Rehearing 
Denied February 18, 1918.) 

Nos. 3158, 3159. 

1. WlTSESSES <S=5205 — COMPETENCY — AtTORNEJYS — "KNOWLEDGE ACQUIRED 

FfiOM CLIE:>fT BY ViETTJE O-F RELATION AS AtTORNEY." 

Uuder Code Ala. 1907, § 4012, declaring tliat no attorney shall be œm- 
petent or compellable to testify for or agaiust hls client, to any matter 
or tliing, linowledge of which he may hâve acquired from his client by 
virtue of his relation as attorney, or by reason of antiolpated employment 
as attorney, but shall be both compétent and compellable to testify for| 
or against his client as to any matter or thing, knowledge of which he 
may hâve acquired in any other manner, an attorney' s knowledge of a 
transaction between his client and a third person, due to the fact that he 
was a wituess of, and participa ted in that transaction, cannot be regarded 
as having been ac(iuired from his client by virtue of hls relations as attor- 
ney ; there being an absence of communication made by the client in 
professional confidence. 

2. Bankbuptcï <S=>243 — Examination of Bankbupt — Infebences. 

Bankr, Act July 1, 1898, c. 541, § 7, subd. 9, 30 Stat. 548 (Comp. St. 
1916, § 9591), déclares that the bankrupt, when présent at the first meet- 
ing of his credltors, and at such other times as the court may order, 
sliall submit to examination by his creditors, while section 58 (Comp. 
St. 1916, § 9642) déclares that creditors shall hâve at least 10 days' notice 
by mail of ail examinations of the bankrupt. On a hearing of Issues 
raised by the trustee's contest of clalms, the claimant offered testimony 
of the bankrupt, taken on a previous examination before the référée at 
which tlie trustée was présent and participated. ïhe record shôwed 
that there was no examination of the bankrupt at the first meeting of his 
creditors. Hcld, that such testimony of the bankrupt was admissible, 
though notice to creditors was not shown ; it being inferable that an or- 
der for examination under section 7 was made and requisite notice of 
the same was given. 

3. Bankruptcy ig=243 — Examination — Right of CKEniioRa to Participate. 

Testimony elicited by a creditor on examination of the bankrupt is 
admissible in a proceedlng wherein her claims were contested, though 

(g=5For otlier cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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slie had not formally présentée! them at time of examination; tliat fact 
not depriving lier of lier rlght to particlpate. 

4. Gl'arijian akd Ward <&=69 — TBANSACrrioNS — Prestjmpxion. 

Any conveyance, purchase, sale, contract, and especially glft by whlch 
the guardian dérives a benefit, niade after the termination of the légal 
relation, but wliile the influence lasts, is presumed to be invalid and 
voidablo, and hence there is a presumption that a former ward's ac- 
knowledgment without considération of receipt of paynient of notes 
given by ber guardian in settlement of tbe guardianship, made after 
termination of guardianship, while sbe was yet a member of the guar- 
dlan's household, was invalid and voidable. 

5. GUABniAN AND Wabd ®=569 — Transactions — Evidence — Sufficiency. 

Kvideiice held insufflcient to show that a former ward's acknowledg- 
ment without considération of receipt of payment of notes given by the 
guardian, made after termination of the guardianship, but while she 
still remained a member of his household, was not the resuit of undue 
influence. 

6. Guardian and Ward <©=3l60 — Accountinq — Action to Set Aside — 

Lâches. 

Wliere, within a reasonable time after she married and left her 
guardian's household, a ward instituted proceedings for the opening of 
the settlement of his guardianship accounts, she was not guilty of any 
lâches which would preclude an attack ou lier acknowledgment without 
considération of receipt of payment of notes given by the guardian for 
a sum he adniitted to be due. 

7. Bankbuptcy <S=>.314(1) — Claims — Rigiit of Filing. 

The mère pendency of proceedings by a former ward against one who 
had been her guardian, to open the settlement of his guardianship ac- 
counts, does not, on the bankruptcy of the guardian, preclude her from 
filing, as claims against his estate, notes for an amount whieh the 
guardian admitted to be due, and which it was asserted he induced his 
former ward without considération to mark "paid," by reason of his 
undue Influence. 

Appeals from the District Court of the United States for the Middle 
District of Alabama ; Henry D. Clayton, Judge. 

In the matter of the bankruptcy of George Manegold. On ob- 
jections of George Stuart, trustée in bankruptcy, the claims of Estelle 
Manegold Beaven were disallowed, and from such decrees claimant 
appeals. Reversed and remanded. 

Stuart MacKenzie and John R. Tyson, both of Montgomery, Ala., 
for appellant. 

B. P. Crum and Gustave F. Mertins, both of Montgomery, Ala., 
for appellee. 

Before WALKER and BATTS, Circuit Judges, and POSTER, Dis- 
trict Judge. 

WALKER, Circuit Judge. Thèse tv^^o cases are hère on appeals 
from decrees disallowing two claims filed by the appellant against the 
estate of George Manegold, a bankrupt, who died before the claims 
were filed. One of the claims was based on a note of the bankrupt, 
dated October 20, 1908, for $14,357.15 and 6 per cent, interest from 
its date, payable to the order of the appellant three years after its date. 
The other claim was based on a similar note of the bankrupt, dated 

^saFor other cases see same toplc & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 



974 250 FEDERAL REPORTEB 

August 4, 1909, for $2,750 and interest. There was indorsed on each 
of the notes the following statement, signed by the appellant: "Re- 
ceived payment in full, August 6, 1909." In behalf of the appellant 
it was and is claimed that those indorsements were made under such 
circumstances as to make the acts evidenced by them voidable by her. 
The évidence offered and admitted on the hearing before the référée 
of the issues raised by the trustee's contest of the claims included the 
tëstimony of the bankrupt taken on a previous occasion and the testi- 
mony of R. E. Steiner and of Clara J. Manegold, the widow of the 
bankrupt. On the hearing before the court on thé trustee's pétition for 
the review of the action of the référée in allowing the claims, objec- 
tions of the trustée to the tëstimony of the three persons just named 
were sustained and that tëstimony was excluded. Thèse ruHngs are 
assigned as error. 

[1] The tëstimony of the witness Steiner was to the effect that he 
was the attorney for the bankrupt in the matter of the latter's settle- 
ment of his guardianship of the estate of the appellant; that witness 
prepared the two notes in question, and they were signed in his prés- 
ence by the bankrupt and delivered to the appellant on the day the de- 
creë against the bankrupt on his settlement of his guardianship was 
signed, that decree being for the amount of the larger of the two 
, notes, and that the smaller of the two notes was given for the purchase 
price of certain real estate. This tëstimony was excluded on the 
ground that the witness was rendered incompétent to give it by an 
Alabama statute, which is as f ôllows : 

"No attorney shall be compétent or compellable to testify in any court 
in this State, for or agîiiiist his client, to any matter or tliing, knowledge of 
which he may liave acquired from his client, by virtiie of his relations as 
attorney, or;by reason of the anticipated employment of him as attorney, but 
shall be both compétent and corai)eJh\ble to testify, for or against his client, as 
to any matter or thiug, knowledge of which lie may liave acquired in any 
Qther mannër." Code of Alabama of 1907, § 4012. 

The tëstimony of the witness was in référence to acts or transac- 
tions between the bankrupt and another person in the présence of the 
witness, and in which he participated. The knowledge of the witness 
of the things about which he testified was not acquired by him from 

, his client by virtùe of his relations as attorney. An attorney's knowl- 
edge of a transaction between his client and a third person, due to 
the fact that he was a witness of,.and participated in, that transaction, 
cannot properly be regarded as having been acquired from his client 
by virtue of his relations as attorney, there being an absence of com- 
munication made by the client in prof essional confidence. The statute 
quoted does nût purport to render an attorney incompétent to testify 
in regard to such a transaction. Chapman v. Peebles, 84 Ala. 283, 
4 South. 273 5 In re Ruos (D. C.) 159 Eed. 252. We are ûi opinion 

' that the téstimony of the witness Steiner was improperly excluded. 
[2, 3] The tëstimony of the barikrupt which was offered and ex- 
cluded was elicited by the attorney representing the appellatit when the 
bankrupt was being examined before the référée, and in the présence 
of the trustée and his attorney and of attorneys representing parties 
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having claiins against the bankrupt estate. The testîmony was object- 
ed to on several grounds, including the f ollowing : "No predicate has 
been laid for the introduction of the same. Said alleged testimony was 
not taken upon the gênerai examination of the bankrupt." The ground 
now principally relied on to support the action of the court in exclud- 
ing that testimony is that the creditors did not hâve notice of the ex- 
amination as required by section 58 of the Bankruptcy Act. When the 
testimony was offered before the référée it was admitted over objec- 
tions on sundry grounds then made. Though the trustée was présent 
when the bankrupt gave the testimony and by his counsel cross- 
examined the bankrupt in référence to the matters testified to on the 
direct examination by the appellant's counsel, it may be assumed, with- 
out being decided, that that testimony would be subject to objection by 
the trustée in behalf of creditors represented by him if it was made to 
appear that the examination was had withqut the required notice to 
creditors. But it was not made to appear what notice was given of the 
examination of the bankrupt which was had on the occasion when the 
testimony in question was given. The showing that there was no 
examination of the bankrupt at the fîrst meeting of his creditors was 
not enough to warrant the conclusion that the examination of him 
which was had was not allowable on the occasion when it occurred, as, 
under subdivision 9 of section 7 of the Bankruptcy Act, the bankrupt 
is required to submit to examination "at such other times as the court 
shall order." The contrary not appearing from the record, it may be 
inferred that the referee's action in permitting the examination of the 
bankrupt by the appellant's counsel was based upon his knowledge of or 
a fînding that such order had been entered and notice given as would 
make that examination permissible. We do not think that the record 
discloses that the ground relied on to support the action of the court in 
excluding the testimony of the bankrupt was well founded in fact. If 
it was the privilège of any creditor to examine the bankrupt when the 
testimony in question was given, the fact that the creditor in whose 
behalf that testimony was elicited had not, at or prior to that time, 
formally presented her claims did not deprive her of the right to par- 
ticipate in the examination. In re Samuelsohn (D. C.) 174 Fed. 911. 

It is not necessary to décide whether the testimony of Mrs. Clara J. 
Manegold was or was not properly excluded ; as, in our opinion, the 
admission or rejection of that testimony would not afïect the resuit 
to which the other évidence in the record leads. 

[4, 5] The évidence in the case, including that which we hâve held 
was improperly excluded, shows the following state of facts : During 
the minority of the appellant, and while she was a member of the 
bankrupt's household, he became the guardian of her estate. On the 
settlement of the guardianship not long after the ward reached her 
majority a decree was rendered against the bankrupt as guardian for 
the sum of $14,357.15. At the same time the bankrupt made and de- 
livered to the appellant the two notes which she présents as claims 
against his estate, one of them being for the amount decreed against 
the bankrupt on his settlement as guardian and the other for the pur- 
chase price of real estate in which the appellant had an interest. After 
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the notes were executed the appellant handed them to the bankrupt, 
who agreed to told them as agent. Very shortly after this occurred, 
and while the appellant was still a member of the bankrupt's house- 
hold, he made a statement to her as to a claim which he had had 
against her deceased father's estate, and which had been disallowed 
when presented against that estate. FoUowing the bankrupt's state- 
ment in regard to the claim he had made against the estate of appel- 
lant's father, he asked her three times if she wanted to mark the two 
notes he had given her "paid" and to turn them over to him. There- 
upon she said she did, and signed the receipt, which was indorsed on 
each of the notes. For several years, and until her marriage, the ap- 
pellant remained a member of the bankrupt's household. The bank- 
rupt was her uncle, and his relation to her was like that of a father. 
A short while after the appellant's marriage and removal from the 
bankrupt's household she instituted proceedings to set aside the bank- 
rupt's settlement as guardian. That proceeding was pending at the 
time the bankruptcy occurred. In the bankrupt's schedule of his cred- 
itors the two notes to the appellant were listed, the mention of the two 
items being accompanied by the statement that "thèse two notes are 
claimed to be fully discharged, but the amounts represented thereby 
are claimed in pending suit." 

The appellant's acknowledgment of receipt of payment of the two 
notes was made under such circumstances as raised a presumption that 
her discharge of the bankrupt's obligations was invalid and voidable 
by her, and cast upon the bankrupt and the trustée of his estate the 
burden of proving the fairness of the transaction and the absence of 
improper influence in bringing it about. Any conveyance, purchase, 
sale, contract, and especially gift, by which the guardian dérives a 
benefit, made after the termination oif the légal relation, but while the 
influence lasts, is presumed to be invalid and voidable. Where the situ- 
ation is such that as a matter of fact confidence is reposed on one side 
and there is superiority on the other side resulting from the influence 
acquired by the acceptance of the confidence bestowed, there is a pre- 
sumption of undue influence to be rebutted by the superior party. 
Kyle V. Perdue, 95 Ala. 579, 10 South. 103; Manegold v. Beavan, 189 
Ala. 241, 66 South. 448; 2 Pomeroy's Equity Jurisprudence (3d Ed.) 
§ 961, p. 1774; 10 R. C. L. 897. The above-stated évidence points to 
the conclusion that the bankrupt, immediately after the settlement of 
his guardianship, and while his ward still was a member of his house- 
hold and subject to his influence, induced her to give him two notes 
he had made to her for amounts due to her, aggregating more than 
$17,000, by representing to her that her deceased father was indebted 
to him on demands which he had unsuccess fully asserted against her 
father's estate. Our conclusion is that the évidence found in the rec- 
ord by no means rebuts the presumption that that transaction was the 
resuit of undue influence. 

[6, 7] It is not made to appear that the appellant was guilty of 
lâches in the assertion of her claims. Within a reasonable time after 
she was beyond the reach of the influence presumably exerted by her 
uncle and former guardian, she instituted proceedings having for their 
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object the opening of the settlement of his guardiansTiip. Those pro- 
ceedings were pending and undetermined at the time the bankruptcy 
occurred. The mère pendency of those proceedings did not preclude 
her from relying on the notes which she filed against the bankrupt's es- 
tate within the time allowed by the Bankruptcy Act for fihng such 
daims. There is no inconsistency between the appçllant seeking to 
hâve the guardianship settlement o]>ened and claiming that her former 
guardian or his bankrupt estate is Hable on the note he gave her for the 
amount he admitted to be due from h»m as guardian. 

The two decrees appealed from are reversed, and the causes are re- 
manded, with direction that the claims filed by the appellant be al- 
lowed. 



TPIE .JOSEPH F. CLINTON. 

(Circuit Court of Appeals, Second Circuit. April 10, 19 L8.) 

No. 21S. 

1. SaLVAGE <®=^.^l — AWARDS — Propiîibty. 

Awards of salvage almost always (iepend on sueli a nlce adjustment of 
difforlug estimâtes of danger aiul value that appeals therefrom, to merlt 
considération, must show a yieldlng to erroneous princlple or plaln niis- 
apprehensloii of facts. 

2. TowAGE <S=34 — DuTY OF TuG — Abandonment. 

A tug is bouiid by the contraet of towage not to abandon its tow, when 
the former gets into trouble, untll ail reasonable i-esom-ces of good 
seamanship are exhausted, and until that be showu no c-laim for other 
services, unless outwide of and beyond the contraet, can be albnved. 

3. Salvaqe i©=>48 — Evidence — Burden of Proof. 

The burden of showing that a tug exercised ail resources of good 
seamanship for préservation of its tow is upon the tug in suit for salvage 
of its tow. 

4. TowAOE <g=jl3 — ^DuTY OF Tug. 

Where a barge in tow was unable to control the water in her hold, as 
her punips would not work and It \%-aa rislng, it was clearly the tug's 
duty under the ordinary contracl of towage to take the barge to a place 
of safety, if one was reasonably near by and could be reached without 
danger to the rest of the tow or the tug. 

5. Salvage «3=313 — Awabd — Scope. 

For seiwices outside of the contemplation of parties in maldng a con- 
traet for towage, rémunération may be glvcn ; and if they amount to 
salvage, a salvage award is due. 

6. Saivaoe g=13 — Towage Servicrs. 

Where a tug, finding that a barge in tow was in trouble, towed it into 
a liarlKir, where the tug's engineers ropaired the barge's piunps, and by 
nieans of sucIi pumps and the tug's own siyphon brought the water in 
the hold of the l)arge under control, such service sliould be treated as. 
.salvage service, being beyond the contraet of towage. 

7. Salvage ©:^13 — Dutt of Tug — Unseaworthiness of Tow. 

That a barge in tow was unseawortlij' when it left poit does not affect 
the nature of the tug's duty, or the right to salvage, for salvage service 
beyond the towage contraet. 

C=»For other cases see same topic & KEY-NUMBER in ail Kcy-Numbered Dlgests & Indexes 
2.50 F.— 62 
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8. Salvagb iS=>34 — Services — Compensation. 

Wliere the contract prico for towage was $415, and the tug, findlng that 
tlie barge in tow, whlcli, witli its cargo, was worth over S3o,(XK)< was lu 
trouble, towed tlie barge iuto a barbor and repalred Its pumps, etc., thus 
preventlng it froui sinking, iixild, undcr tlie circvimstancos, that the owner 
of the tug was entitled to an award of $1,000, though the niaster of 
the barge refused to complète the towage. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel by the Southern Transportation Company against the barge 
Joseph F. Clinton, her tackle, etc., claimed by Smith & Terry, Incor- 
porated. From a decree for Hbelant, claimant appeals. Reversed 
and remanded, with directions. 

The action Is for salvage ser\ices rendered to the barge by libelant's tug 
Henrlco, and on a valuation of hull, cargo, and freight of $33,400, an avvard 
was given of $6,850. In the afternoon of December 13, 1016, the Henrlco left 
Hampton Roads, bound for New York, with a tandem tow of two coal-laden 
barges, of whlch the Clinton wass the snialler and the after boat. Her cargo 
was somewhat lighter than on prevlous occa.slons on accouut of the winter 
season (as is customary), and also bec"ause slie needed caulking lu her upper 
iseams especlally. At noon on the foUowlng day the Clinton slgnaled that she 
was in trouble, and the Henri eo turned hack to Investigate; the tow belng 
then about 15 miles off Chlncoteiigue. The barge was obvlously too low in 
the water, and her pumps had refused to work. Karlier in the trip her master 
had unsuccéssfully attempted to attract attention, and, when the tug noticed 
signais, there was about 5 feet of water in the liold and no means of con- 
trolllng it. 

Tlie Henrlco Immedlately headed for Chincoteague harbor, left the other 
barge anchorwl near the entrance, and took the Clinton Into Tom's Cove, 
where the engliieers from tlie tug overhauled the barge's pumplng arrange- 
ments and put theni in order ; a pièce of work of which the barge crew was in- 
capable, and whlch conld with ditticulty hâve been done in a seaway. The 
tug alsp put in her own .syphon, vv'ith such results that the water was entirely 
under control by evening, and by next uiorning, her upper plauklng being 
above water, libelant's master admits that the barge's pump could "take care 
of it." The barge captain obtalned some sawdusc, and aiiplied it to the leaky 
seains, and was ultimately towed to New York by another tug without incident 
or injury. He decliued to go on with the Henrico, because of the présence of 
the other and larger barge, which necessitated keeping farther from shore than 
he wlshed to go. 

Tlie beats got to Chincoteague in good weather for winter, but the next day 
it snowed and blew a gale, and tug and other barge lay in shelter untll the 
mornlng of the 17th, when they departed ; arrangements havlng been made by 
téléphone for the care of the Clinton. The tug was in no danger whlle as- 
sisting the Clinton, and not over 24 hours elapsed from the barge's signal for 
help to the tlme when lier repalred pumps and sawdusted seams kept her 
safely afloat. The ton-age contract between the Henrlco and the Clinton was 
of the usual kind so far as the record shows, arid the price $415. 

Ward D. Williams, of New York City (Horace L,. Cheyney, of 
New York City, of counsel), for appellant. 

Burlingham, Veeder, Masten & Fearey, of New York City (Chaim- 
cey I. Clark, of New York City, of counsel), for appellee. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

^saFot otber cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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HOUGH, Circuit Judge (after stating the facts as above). []] 
Awards of salvage almost always dépend for propriety on such a 
nice adjustment of difïering estimâtes of danger and value that ap- 
peals, to merit considération, must sliow a yielding to erroneous prin- 
ciple or plain misapprehension of facts. The Florence, 71 Fed. 527, 
18 C. C. A. 240. 

[2, 3] In this instance the pleader, and therefore probably the court 
below, has overlooked the principle that a tug is bound by the con- 
tract of towage not to abandon both tow and contract when the for- 
mer gets into trouble, until the reasonable resources of good sea- 
manship are exhausted. The tug's engagement is usually, as hère, 
to take the tow from* one place to another in a skillful manner (The 
Thomas Purcell, Jr., 92 Fed. 406, 34 C. C. A. 419), and when danger 
arises, the tow cannot be abandoned until ail reasonable efforts for its 
préservation hâve b.een exhausted (The Carbonero, 122 Fed. 753, 
58 C. C. A. 553; The Geo. Hughes, 183 Fed. 211, 105 C. C. A. 643), 
and the burden of showing such efforts is on the tug (Re Cahill, 124 
Fed. 63, 59 C. C. A. 519). The citations made are of suits to re- 
cover from the tug, for breach of towing contract; and it is obvions 
that no claim for any other reward or rémunération can lawfully be 
made by the tug until the obligation of that contract has been ful- 
filled as far as reasonably possible, or (what is the same thing in 
légal effect) the service claimed for is shown to be outside of and be- 
yond the same. 

[4] Applying this principle, it was clearly the tug's duty under the 
contract of towage to get the Clinton to a place of safety, if reason- 
ably near by and to be reached without danger to the rest of the tow 
or the Henrico. On th'e facts shown, the towage into Chincoteague, 
to shallow, quiet water and soft bottom, was but a slight extension 
of the tug's duty, and for it she is entitled but to a reasonable recov- 
ery for work and labor done. Let the question be put whether any 
claim' for salvage could hâve been made, if the Henrico had taken the 
barge to Chincoteague and left her there on the mud. The question 
answers itself, yet, if such service be not salvage, it was but a slight 
extension of the towage agreement. 

[5] For services outside the contemplation of the parties in making 
the contract for towage, rémunération niay be given, and, if they 
amount to salvage, a salvage award is due. The City of Haverhill 
(D. C.) 66 Fed. 159. What is salvage, as distinguished from raere 
towage, has been sometimes discussed (The Viola, 55 Fed. 829, 5 C. 
C. A. 283 ; United States v. Morgan, 99 Fed. 570, 39 C. C. A. 653) 
without, we think, advancing beyond the test for salvage laid down 
by Brown, J. (The Plymouth Rock [D. C] 12 Fed. 634; McConno- 
chie V. Kerr [D. C] 9 Fed. 50) ; that is, a successful effort to rescue 
from an actual or apprehended danger.^ 

As applied to a boat in tow, it is said, and truly, that promptly to 
deviate into a harbor of refuge is to guard against danger; and it is 

1 Followed with eopious citations in Tho Flottbpk, 118 Fetl. 954, 55 C. O. A.. 
448; The Kennebec, 231 Fed. 423, 145 O. C. A. 417. 
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also true that volunteer towage is often a salvor's effort, but the con- 
tract of towage, while not imposing the duty of déviation, established 
a relation which made a mode rate charge for deviating sufficient.^ 

[6] After reaching Tom's Cove the CHnton would hâve sunk at 
her mooring, had it not been for the prompt and efficient labors 
of the Henrico's engineers and the use of the tug's syphon. That res- 
cue f rom imminent danger was beyond both the towage agreement and 
reasonable expectation except as a salvage service. To render it re- 
quired at the outside one day, and when it was over the CHnton was 
fit to keep on to- New York (as the event proved), instead of being 
(probably) raised at great expense by her insurers in a place so remote 
from wrecking and salving plants as Chincoteague. 

[7] The contention is made that the Clinton was un'seaworthy on 
leaving Hampton Roads. If true, the fact would not affect the na- 
ture of tug's duty or the right to salvage. How far it might hâve les- 
sened the quantum of effort due under the towage contract is but spéc- 
ulation, as we find the barge seaworthy; i. e., reasonably fit for the 
voyage, until her pump broke down, and that turned out to be not a 
structural defect, but failure to keep refuse out of the inspirator. 

[8] In making award we bear in mind that the Henrico was ready 
to take the Clinton on to New York; that the latter refused, and has 
not paid the towage bill. 

The decree appealed from is reversed, and cause remanded, with 
directions to enter decree for libelant for $1,000 and costs of District 
Court. Appellant will recover costs of this appeal. 

2 For the statement of rule In England, see The Minnehaha, Lnsh, 335 ; 
The J. O. Potter, 3 A. & E. 295; and The Maréchal Suchet, [1911] P. D. 1, 
to the effect that salvage begins when tug justifled in abandoniiig towage con- 
tract, but vis major compelling abandonment must be shown. 
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TRIANGLE FILM CORPORATION v. ARTCRAFT PICTURES 
CORPORATION. 

(Circuit Court of Appeals, Second Circuit March 4, 1918.) 

No. 180. 

1. Masteb asd Servant <S=»63 — Contract or Employment — ^Breach. 

A coutraet to enter plalntiff's einiiloymient, which recited that it was 
"made upoii the condition and wlth the understanding that the employé" 
would be supcrvised by and work under a person named, wlio was tlien 
manager of a departinent of plalntiff's business, was not binding upon the 
employé after such manager had lawfully severed his relations wlth 
pluintilï. 

2. Ikjunctio?.' <S=363 — Grounds — Inducing Breach of Contract. 

It is not iit-tlonable, uor ground for an Injunction, for an employer, in 
the legltiniatc Interest of its business and by fuir mcans, to induce an 
employé of anothcr to Icave his présent employment and enter its own, 
where lie is free to leave, and in so dolng violâtes no contract. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Triangle Film Corporation against the Art- 
craft Pictures Corporation. From an order denying a preliminary in- 
junction, complainant appeals. Afïirmed. 

Appeal from a7i order denying the plainliff's motion for an Injunction 
pendente lite. The jurisdiction of the court depended upon diverse citizenship. 
The plaintiff is a Virginia corporation engaged in manufacturing, distrlbuting, 
and exhiblting moving pictures, and on the 2Gth day of March, 1917, entered 
into a contract with one William S. Hart, of Los Angeles, Cal. By this con- 
tract the plaintiff engaged Hart as an actor, to perform in motion plcture 
productions, "which are to be manufactured by the employer under the super- 
vision of Thomas H. Inee." Hart accepted the employment "under the super- 
vision of the said Thomas H. Ince." The contract recited that It was intended 
to be superseded by one in more elaborate form, and both parties acknowledged 
that Hart could not be replaced. It concluded as follows; "Thls contract Is 
made upon the condltif)n and wlth the understanding that the employé wlll 
be supervisée! in his acting and work hereunder by Thomas H. Ince." On the 
day mentioned Ince was in the employ of the plaintiff as manufacturing pro- 
ducer at its studio in Culver City, Cal., and held an interest in its stock, but 
on June 12, 1917, he sold ont ail Ùiis interest and severed his relations with it. 
Hart, upon leaming thèse facts, terminated his relations with the plaintiff, 
and both Hart and Ince went into tbe employ of the défendant. It may be as- 
sumed that the défendant offered to take Ha ri in, and, indeed, that it per- 
suaded him to accept. It may also be agsunied that the défendant knew of 
the contract bc^tween the plaintiff and Hart. Ince, liowever, violated no 
contract between hlmself and the plaintiff in selling out his stock interests in 
it, or terminating his relations, nor is there undisputed évidence that, having 
done so, he attempted to dissuade Hart from contlnuing in the plalntiff's em- 
ploy. 

Alfred S. Barnard and Walter N. Seligsberg, both of New York 
City, for appellant. 

Elek John Ludvigh, of New York City (Harold M. Pitman, of New 
York City, of counsel), for appellee. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 



@=sFor other cases see same topio & KEY-NUMBER in ail Key-Numbereâ Dlgests & Indexes 



982 250 FEDERAL REPORTER 

LEARNED HAND, District Judge (after stating the facts as. 
above). [1] This case dépends either on Lumley v. Gye, 2 EL & Bl. 
216, or upon a strangely misconceived extension of that doctrine 
Lumley v. Gye, supra, a wholesome and widely accepted case we not 
only accept on principle, but we should in any case be bound to treat 
it as law upon authority. Bitterman v. L. & N. R. R. Co., 207 U. S. 
205, 28 Sup. Ct. 91, 52 E. Ed. 171, 12 Ann. Cas. 693; Angle v. Chic, 
etc., R. R., 151 U. S. 1, 14 Sup. Ct. 240, 38 L. Ed. 55. And in that 
aspect the case stands upon the question whether Hart violated his 
contracta He so clearly did not that we hardly feel justified in any 
discussion of the question. He had in substance stipulated that his 
term should not last beyond Ince's connection with the plaintiff, and 
no one suggests that Ince had no right to sell out his interest and leave. 
Assuming, then, that the défendant did induce him to leave, it did not 
run counter to the doctrine of Lumley v. Gye, supra. 

[2] ReaHzing the danger of such a conclusion, the plaintiff then 
stands upon another leg, which is this : The reasonable expectation of 
an employer that his employés will continue with him is a part of his 
"good will," as we say, and any one who hurts him in that "good will" 
dbes him an "injuria," even though there be no contract broken and 
the employé might leave at pleasure. Lord Bowen put the doctrine as 
well as anybody in Môgul S. S. Co. v. McGregor, L. R. 23 Q. B. 598, 
613, that intentional damage to one's property or trade without "just 
cause" is actionable. Moreover, the Suprême Court in Truax v. Raich, 
239 U. S. 33, 36 Sup. Ct. 7, 60 L. Ed. 131, L. R. A. 1916D, 545, Ann. 
Cas. 1917B, 283, and Hitchman Coal Co. v. Mitchell (December 10, 

1917) 245 U, S. 229, 38 Sup. Ct. 65, 62 L. Ed. , has said that in 

such cases there may be a right of action, though the person persuaded 
does not break a contract in leaving. 

Yet it is clear that the real question turns upon what is "just cause" 
("Privilège, Intent and Malice," Oliver Wendell Holmes, Jr., 8 Harv. 
Law R. 1), and that in effect it makes slight différence whether one 
asks in respect of what "cause of action" the plaintiff suffered his dam- 
age, or whether the défendant had "just cause" for infîicting the dam- 
age, though it does make a good deal of différence in the developmènt 
of the law. Nobody has ever thought, so far as we can find, that in 
the. absence of some monopolistic purpose every one has not the right 
to offer better terms to another's employé, so long as the latter is f ree 
to leave. The resuit of the contrary would be intolérable, both to such 
employers as could use the employé more effectively and to such em- 
ployés as might receive added pay. It would put an end to any kind 
of compétition. 

That such a doctrine should be supposed to follow from Truax v. 
Raich, supra, or Hitchman Coal Co. v. Mitchell, supra, somewhat sur- 
prises us. In the first case the défendant had threatened to use iliegal 
means to induce the employer to discharge the plaintiff. In the s&c- 
ond, a labor union had determined to compel a nAine to operate as a 
closed shop, and that, too, by fraud. It was held that, since the union 
was not seeking to redress wrongs of which any of the plaintiff's em- 
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ployés complained, but intervened only for the purpose of preventing 
any open shops which might compete with closed shops elsewhere, they 
had no "just cause" for the ensuing damage. That purpose — i. e., to 
compel the whole industry to operate closed shops — was held to be il- 
légal, and the illegality depended upon the supposedly meddlesome 
character of the intervention. That nobody in his own business may 
offer better terms to an employé, himself f ree to leave, is so extraordi- 
nary a doctrine, that we do not feel called upon to consider it at large. 
The order is affirmed. 



KEED V. BARNETT NAT. BAKK OF JACKSONVILI/E. 

In re LONG. 

(Circuit Court of Appoals, Mfth Circuit. April 8, IDIS.) 

No. 3210. 

Bankrui'tcy <S=:3288(1) — Jurisdiction dv BANKRurioY Couiît — Adverse 

Cl,AIM TO PeOPERTY. 

A bank cannot acqulre tlae riglit to set offi against an indebteduess to 
it monoy deijoslted by a banknipt after tlie filing of the pétition against 
liini, so as to require a pleiiary suit by the trustée for Its recovery, but 
lie may proceed by pétition for a sunuiiai'y order in tlie baukruptcy pro- 
ceeding. 

Pétition to Superintend and Revise from the District Court of the 
United States for the Southern District of Florida; Rhydon M. Call, 
Judge. 

In the matter of Dennis F. Long, bankrupt. Pétition by C. C. Reed, 
trustée, to revise an order dismissing his pétition against the Barnett 
National Bank of Jacksonville. Order reversed. 

Sam R. Marks, of Jacksonville, Fia. (Marks, Marks & Holt, of 
Jacksonville, Fia., on the brief), for petitioner. 

F. P. Fleming, Jr., and J. S. Diver, both of Jacksonville, Fia., for 
respondent. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. The following state of facts was shown 
by a pétition filed by the trustée of the estate of Dennis F. Long, a 
bankrupt : 

An involuntary pétition in bankruptcy was filed against Long on 
April 5, 1917. Prior to and after the filing of the pétition in bank- 
ruptcy Long had a deposit account with the Barnett National Bank 
of Jacksonville, and that bank was and is a creditor of Long, holding 
his note for $9,750, which became due on April 1, 1917. This note 
was not paid at maturity, and the bank was then advised of Long's 
insolvency, and was importuned by him to assist in the refinancing 
of his business. On April Ist there was a balance of $1,198.50 to 

.<g=3}Por otber cases see same topic à KEY-NUMBBR iu ail Key-Numbered Dlgests & Indexes 
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Long's crédit in his deposit and checking account with the bank. Be- 
tween April Ist and April lOth Long deposited with the bank, ta be 
credited on that account, sums aggregating $4,335.57, and between 
those dates checks of Long aggregating $2,830.09, drawn against that 
account, were presented to and paid by the bank; $1,483.12 of such 
checks being presented and paid by the bank prior to the filing of the 
pétition in bankruptcy, and $1,346.97 of such checks were presented 
and paid after the filing of such pétition, the actual balance to the 
crédit of Long on his deposit account at the time the pétition was 
filed being $1,266.22. The bank refused to honor any checks of the 
bankrupt after April 9th, and on April 12th, the day before the ad- 
judication of bankruptcy, it applied as an offset against the note of the 
bankrupt held by it the balance of $2,703.98 then remaining to Long's 
crédit on his deposit account. By a summary proceeding the trustée 
sought an order requiring the bank to pay to him the last-mentioned 
amount. The court sustained the objection made on behalf of the 
bank to the maintenance of the summary proceeding resorted to. 
Its action to this effect is presented for review. 

It is to be noted that more than the amount standing to the bank- 
rupt's crédit at the time the pétition in bankruptcy was filed was paid 
on checks presented after that time. This being so, the $2,703.98 
balance represents funds of the bankrupt received by the bank after 
the pétition in bankruptcy was filed. The case presented is that of a 
creditor getting possession of funds of the bankrupt after the pétition 
against him was filed, and setting up a claim of right to apply such 
sum to the bankrupt's debt to it. Before the bankrupt deposited thèse 
funds in the bank the pétition in bankruptcy had already become oper- 
ative as "a caveat to ail the world and in effect an attachment and in- 
junction." Before the bank acquired possession the funds were al- 
ready in the custody of the law. They were not subject to be with- 
drawn f rom the bankruptcy court's grasp by another acquiring actual 
possession of them from the bankrupt. 

This is not the case of a trustée in bankruptcy seeking to require a 
bank to pay the amount paid out by it on checks of the bankrupt with- 
out notice that a pétition in bankruptcy had been filed against him. 
What the trustée sought was an order requiring the bank to pay the 
amount of funds deposited with it by the bankrupt after the pétition 
was filed, and which was on deposit to the bankrupt's crédit when the 
bank ceased to honor his checks. There was no color of right in 
the bank to retain funds received and kept under such circumstances. 
The bank was incapable of acquiring an adverse claim upon funds 
received from the bankrupt after the pétition against him was filed. 
The claim could not be regarded as an adverse one, existing when 
the pétition in bankruptcy was filed, as the subject of it was in the 
bankrupt's possession thereafter, and the bank's claim was one that 
could not be made until it acquired possession. 

The trustée seeks an order requiring the delivery to him of assets 
of the bankrupt which were in the latter's possession, subject to no 
lien, after the pétition in bankruptcy was filed. A plenary suit is not 
necessary in such case. The delivery to the trustée of the bankrupt's 
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property so acquired and held after the court's control of it attached 
may be ordered in a summary proceeding. In re R. & W. Skirt Co., 
222 Fed. 256, 138 C. C. A. 67; Lazarus v. Prentice, 234 U. S. 263, 34 
Sup. Ct. 851, 58 L. Ed. 1305; Mound Mines Co. v. Hawthorne, 173 
Fed. 882, 97 C. C. A. 394; In re Michaelis & Lindeman (D. C.) 196 
Fed. 718. 

The pétition is granted, and the order of the court, sustaining the 
bank's objection to the maintenance of the summary proceeding, is 
reversed. 



BANKSTON v. COMIIERCIAI. TRUST & SAVINGS BANK. 

(Circuit Court of Api>eals, Fiftli Circuit Axjril 15, 1018.) 

No. 3194. 

SeT-OfP AKD COUNTEnCLAIM '§=29(1) — SUBJEOT OF OOUNTKRCLAIM. 

In a suit in equity in a fwleral court by an assignée ot notes to fore- 
dose a lien securing tlie same on real estate in Mississiiipi, a clsiim by 
défendant to a forfeiture under Code Miss. 100(>, § 2795, which provides 
that, if an assignée of an indebtedness secured by a lien of retrord shall 
fail to bave the assignment entered on the margin of the record or 
acknowledgment, aud recorded within 30 days, "he sball forfeit to the 
debtor 10 i>er cent, of the auiount of said indebtedness," caiinot be pleaded 
as a counterclaira under e<inity rulo HO (198 Fed. xxvl, 115 C. C. A. xxvi), 
since the claim is not one which could be the subject of an independent 
suit in equity, but is eiiforceable only at law, nor one arising eut of the 
transaction which is the subject-matter of the suit. 

Appeal from the District Court of the United States for the North- 
ern District of Mississippi ; Henry C. Niles, Judge. 

Suit in equity by the Commercial Trust & Savings Bank against W. 
L. Bankston. Decree for complainant, and défendant appeals. Af- 
firmed. 

F. A. Montgomery and W. L. Bankston, both of Tunica, Miss., for 
appellant. 

William H. FitzHugh and Royden Dixon, both of Memphis, Tenu., 
for appellee. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

BATTS, Circuit Judge. The Commercial Trust & Savings Bank, a 
Tennessee corporation, instituted suit against appellant on two notes, 
executed by appellant as part purchase price of real estate situate in 
Mississippi. The land was purchased by Bankston from a spécial com- 
missioner in causes pending in the chancery court of Tunica county. 
The notes, dated March 3, 1914, were transferred by the commissioner 
to Robert Wilson, trustée of the estate of a bankrupt, and were by him 
transferred to plaintifif below on May 12, 1915. Section 2795 of the 
Code of Mississippi of 1906 is to this efïect: 

Ê=>For otber cases see samc topic & KEY-NUMBBK in ail Key-Nurabered Digests fi Indexes 
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"Ail assignments, in whole or tn part, of any indebtedness seciired by 
mortgage, deed of trust, or other lien of record, shall l)e entered on the mar- 
gin of the record of the lien within thirty days froni the day of said asslgn- 
ment, or said assignaient sliall lie acknowledgod and tiled for record witliiu 
said time, and if the assignée of said Indebtedness shall fail to eomply with' 
the provisions of this section, he shall forfeit to the dehtoi- ten per cent, of the 
amount of said indebtedness." 

The deed to Bankston retained a lien upon the real estate sold to 
secure the notes. This deed the grantee caused to be recorded. The 
transfer of the notes to Wilson was not entered upon the margin of the 
record, nor was the transfer of the notes to the plaintiiï so entered. 
On December 6, 1915, the plaintiiï filed for record an assignment of the 
lien, dated December 4, 1915. When sued upon the notes, the défend- 
ant Bankston filed a cross-bill, asking for judgment against plaintiff 
for $1,534.68, an amount claimed to hâve been forfeited to him as 10 
per cent, of the indebtedness, for failure to enter the transfer within 
30 days. 

If there are any circumstances under which this forfeiture could 
be enforced against the plaintifï, it would be by suit at law. It is sug- 
gested that equity rules 23 and 30 (198 Fed. xxiv, xxvi, 115 C. C. A. 
xxiv, xxvi) authorize the counterclaim and cross-bill. Rule 23 is to 
this effect: 

"If, in a suit in equity, a matter ordinarlly determlnable at law arises, suoh 
matter shall be determined in that suit aeeording ta the ])rlnciples applicable, 
without sending the case or question to the law side of the coure" 

Equity rule 30 provides : 

"The answer must state, in short and simple form, any counterclaim arising 
out of the transac^tlon which is the subject-matter of the suit, and niay, 
without erass-bill, set out any set-off or coimterclaiin against the plaintiiï 
which may be the subject-niatter of an independent suit in equity against him." 

To authorize the counterclaim it must either (1) arise out of the 
"transaction which is the subject-matter of the suit; or (2) be a claim 
which mightbe the subject-matter of an independent suit in equity. 
The claim does not arise out of the transaction which is the subject- 
matter of the suit, and it could not be the subject-matter of an inde- 
pendent suit in equity. The suit against the défendant was based upon 
promissory notes executed by him, given for the purchase price of and 
secured by a lien on real estate in Mississippi. If a valid claim of any 
kind has arisen against the plaintiff, it does not arise out of that trans- 
action, but is the resuit of a failure on its part, more than a year after 
the exécution of the notes, and several weeks after its acquisition of 
them in Tennessee, to do something in the state of Mississippi, which 
failure the law of that state undertakes to make the basis of a forfei- 
ture, but which does not affect the rights of the holders of the notes to 
recover. The only relationship of the forfeiture to the debt is that the 
debt furnishes the measure of the forfeiture. Aeeording to the terms 
of the statute, a forfeiture may accrue against every assignée of the 
note, and may be collected, notwithstanding the person incurring the 
forfeiture may no longer own the indebtedness. 
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A very reasonable doubt could arise as to whether the laws of the 
;Btate of Mississippi could impose a penalty upon a citizen of Tennessee 
for a failure to do something in Mississippi ; but a considération of this 
and other questions which immediately suggest themselves as to the 
meaning, applicability, and validity of this statute, is annecessary, in 
view of the conclusion reached that the claina cannot be asserted in 
this case. 

The judgment is affirmed. 



DKNNY et al. v. GILES. 

(Circuit Court of Appeals, Fifth. Circuit. April 15, 1918.) 

No. 3205. 

1. Judgment <®=5918 — Action on Juugmbnt — Evidence. 

ïo authorize recovery upon a judgment there should be soine évi- 
dence, either by the récitals of ttie Judgment or otherwise, to sbow tliat 
the court whicli rendei'ed it had acquired jurisdiction over the défendant, 
or tlie court should hâve before It the entlre record upon which, nothing 
api)earing to the contrary, to predicate a presumption of jurlsdietion over 
the parties. 

2. Judgment ©=3903 — Action on Judgment — Sufficiency of Evidence. 

An entry in the "minute book" of a fédéral court, which recites tbe 
dofault of a défendant, the impaneling of a .iury, thelr verdict, and that 
"it is considered by the court that plaintiff reçoive and recover" from the 
défendant a sum several hundi^ dollars in excess of the verdict, but 
which recites neither service upon the défendant nor bis appearuuce, does 
not constitute a judgment which will sustain an action. 

[Ed. Xote. — For other définitions, see Words and Phrases, First and 
Second Séries, Judgment,] 

In Error to the District Court of the United States for the Southern 
District of Florida; Rhydon M. Call, Judge. 

Action at law by Collins Denny and otliers, executors, against James 
L. Giles. Judgment for défendant, and plaintiffs bring error. Af- 
firmed. 

James H. Bunch, of Jacksonville, Fia., for plaintififs in error. 
De Roy B. Giles, of Orlando, Fia., for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

BATTS, Circuit Judge. Plaintiffs in error, as executors of Denny, 
-sued Giles upon a judgment rendered in 1896 in the United States 
Circuit Court for the Southern District of Florida. The judgment, 
introduced in évidence by the production of the minute book of that 
court, was as f ollows : 

"Wednesday, April 8, 1896. 
"\Vm. R. Denny v. James 1j. Giles and Nannie B. Giles. 

"Now cornes plaintiff and in open court dismisses this suit as to Nannle B. 
Giles. And James Ij. Giles, défendant, being in default for lack of plea, a jury 
is called upon motion of plaintiff and summoned to assess the damages 
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herein, viz.: E. H. Reynolds, Lawrence Chesnut, Herman Rehm, Isaae .T. 
Brown, T. B. CoUinis, J. H. Porter, John H. Llvlngston, R. M. Carver, Wm. H. 
Records, T. JI. g. Hendrieks, I'. M. Lanier, Stephen Floyd. And havin;? con- 
sidered tlie pleadings and évidence tlie jury render Oieir verdict: 'We. the 
jury, find for the plaintllï against James I-., Giles $3,290.00 and $300.00 at- 
torney's fées. J. II. Llvlngston, foreman.' Whereupon judgment Is entered, 
to wit: lu aceordance with Oie verdict of the jury it Is consldered by tho 
court that William R Denny, plaliitiff, reçoive and recover from James L. 
Glles, défendant, four thousand one liundred and ninety dollars for damages in 
this behalf isustained, as well as seventeen dollars and twenty cents, anU 
for costs in this behalf expended. 

"Ordered that E. H. Reynolds, petit juror, be excused from further at- 
tendance. Ordered the court adjoum tlU 10 a. m. to-morrow. And court ad- 
journed as ordered. 

"Attest: E. O. Locke, Clerk." 

There was also introduced in évidence an excerpt from what was 
called "the coromon-law progress docket," to the following effect: 

"166 #1C0 F. o. L. 

"W. B. Denny. 
"Beggs & Palmer, a Citizen of Winchester, Virginia, 
v. 
"James L. Giles and Nannle P.. Glles, Cltizens of Orange County, 
Florlda. Assumpslt. Damages .f6,000.00. 
D P 
Box L. 5 

25 Prseelpe for Sununons Flled Feb. 28, 1896 

25 Déclaration 1^ " " 

1 15 Summons issued " " " " 

25 Appearance of défendant " " " " 

25 Sumnious returned " " 

25 Plea in abatement of Nannie B. (iiles. . . . " Aprll 1, 

25 Pnetljie for judgnieut by default " " 4, 

25 Pr.'BClpe for judgment by default " " 4, 

Verdict by jurv against James L. (iiles. . 
25 for .?3,290 and $300 Attys. fées flled April 
8. LS90. 
'Settled' In pencU mark." 

[1,2] No other papers or records were produced, and no other évi- 
dence upon the matters to be discussed was introduced. To authorize 
recovery upon a judgment, there should be : (1) Some évidence, either 
by the récitals of the judgment or otherwise, to the effect that the de- 
fendant had been served with process, or had made an appearance, or 
that the court had otherwise acquired jurisdiction over his person ; 
or (2) the court should hâve before it the entire record upon whicli 
(the record indicating nothing to the contrary) to predicate a pre- 
sumption of jurisdiction over the parties. The part of the "minute 
book" introduced as the judgment makes no récital of service or ap- 
pearance, or of any other f act authorizing the court to render a judg- 
ment. The only récital of fact is the verdict of a jury, and then "it 
is considered by the court that plaintiff receive and recover" a sum 
$600 in excess of the verdict. Judgments are ordinarily entered in 
books other than the minute books, and it may be doubted if the in- 
formai and inaccu rate entry was in fact the judgment. The book 
called the "progress docket" names two défendants. There are items : 
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"Appearance of défendant," "plea in abatement of Nannie B. Giles," 
and "prœcipe for judgment by default." Thèse memoranda do not 
indicate service upon or appearance by the défendant James L. Giles. 
In the absence of évidence showing jurisdiction over the défendant, 
the entire record should, at least, bave been introduced, before ap- 
peahng to presumptions to arise from the record. 

The plaintiffs in errer rely upon section 1522 of the General Stat- 
utes of Florida of 1906, to this effect : 

"Ail final judgments and decrees lieretofore or hereafter reiidered and 
entered In the cii-cuit eoijrt.s of this state, and certifled copies thereof, shall be 
admissible as prima facle évidence In the several courts of tliis state of the 
eiitry and valldity of such judgments and deci'ees." 

Section 721 of the Revised Statutes (Comp. St. 1916, § 1538) pro- 
vides that : 

"The laws of the several state^, except where the Constitution, treaties or 
statutes of the United States otherwise require or provide, shall be re- 
garded as rules of décision in trials at common law in the courts of the 
"United States lu cases where they apply." 

The Florida statute bas spécifie référence to the judgments enter- 
ed in the circuit courts of that state, and can no more be enlarged by 
the courts of the United States to include the former Circuit Courts 
of the United States than other courts of Florida. 

The judgment is affirmed. 



PANAMA R. C<3. v. TOri'IN. 

(Circuit Court of Api^als, Ilfth Circuit. April 17, 1918.) 

No. 3203. 

1. Masteb and Seevant <S=>304 — Iiiability pob Négligence — Law of Pan- 

ama. 

tJnder Law 62, art. 5, Laws Colombla 18S7, uow the law of Panama, a 
railroad company is llable for Personal injuries caused by the négligence 
of its employés while engaged in the service they were employed to render, 

2. Damages ©=o.'K — Personal Injuries — Pain akd Sufferi.vg. 

Under the law in force in l'anama and in the Canal Zone, damages for 
physical pain and suffering are reco\-erable In an action for Personal in- 
jury. 

In Error to the District Court of the Canal Zone ; William H. Jack- 
son, Judge. 

Action at law by Joseph T. Toppin against the Panama Railroad 
Company. Judgment for plaintifif, and défendant brings error. Af- 
flrmed. 

Frank Feuille and Walter F. Van Dame, both of Ancon, C. Z., for 
plaintifï in error. 

W. C. Todd, of Colon, C. Z., and William C. Macintyre, of Cris- 
tobal, C. Z., for défendant in error. 
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Before WALKER and BATTS, Circuit Judges, and POSTER, 
District Judge. 

WALKER, Circuit Judge. [1] This was a suit brought by the de- 
fendant in error in the District Court o.f the Canal Zone to recover 
damages for personal injuries alleged to hâve been caused by the 
négligent opération, on a public street or thoroughfare in the republic 
of Panama, by employés of the plaintiff in error of a railroad locomo- 
tive of the latter. The amended complaint alleged that the following 
were lavi^s in force in the republic of Panama: 

Article 2341, Civil Code of Panama: 

"Ile who shall hrive been guilty of an offense or fault, whicli has caused 
another damage, is obligée! to repair it, witliout préjudice to tlie principal 
penalty which tlie law imi>oses for the fault or offense committed." 

Article 5, Law 62, 1887: 

"Railroad eompaiiies are responsible for the wrongs and injuries wMcli are 
caused to persons or properties by reason of the service of said railroads and 
wliich are imputable to want of care, noglect, or violation of the respective 
police régulations which shall be Issued by the government as soon as the 
law is promulgated." 

Articles 488, 489, Police Code : 

""RTien a tramway crosses a town, as vifell as when It passes by a gâte or 
viaduct, it shall not travel at a greater speed than that of a wagon drawn 
by horses at a moflerate trot; in case of an infraction the conductor or the 
administrator of tlie company subsidiarily shall pay a fine of 10 to 100 pesos, 
■wlthout i>rejudiee to the responslbility, civil or pénal, to which he may be 
snbjected by reason of the damage, fault or tort. 

"ïhe tramway, when passing places where there are or may be a gathering 
of persons, shall call their attention from afar, and continue to càll the at- 
tention of the transient persons, by means of a whlstle, bell, horn, or other 
adéquate instrument. Bvery infraction of this provision sliall be punisUed 
with a fine of from 5 to 100 pesos ; but if the omission shoùid occasion dam- 
age or préjudice to a third person, the procédure provided for in the preced- 
ing article shall be followed. 

"This article and the previous article shall be applied to railroads when 
they enter eities or towns." 

There was évidence tending to prove that the plaintiff was injured 
as alleged. The existence of the quoted laws of Panama was not de- 
nied by the défendant, but it was contended in its behalf that a re- 
quest for a directed verdict in its favor should hâve been given, on 
the ground that neither of those laws, as it was authoritatively inter- 
preted and enforced in Panama, had the effect of making a railroad 
company answerable for the négligence or misconduct of its em- 
ployés while acting within the scope of their employment, and that 
the doctrine of respondeat superior is not a part of the law of Panama. 
We are not of opinion that the évidence which was adduced as to the 
laws of Panama supports this contention. On the contrary, we think 
the évidence is such that it well supports a findîng that the quoted 
statute of 1887, as it has been authoritatively interpreted in Golombia 
while Panama was a part of that country, has the effect of making 
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railroad companies responsible for personal injuries caused by the 
want of care or négligence of their employés while engaged in the 
service they were employed to render. 

[2] Under the law in force in Panama and in the Canal Zone, 
damages for physical pain and sufifering are recoverable in such an 
action as the instant one. Panama R. Co. v. Bosse, 239 Fed. 303, 152 
C. C. A. 291. The ruling of the court to this effect, which was as- 
signed as error, was in conformity with the décision just cited, and 
was not erroneous. 

An exception was reserved to a part of the court's charge to the 
jury, which was to the efïect that, if the plaintiff has developed tuber- 
culosis of the spine as a resuit of the injuries complained of, then the 
jury could, if they found for the plaintiff, consider the tuberculosis 
as an élément of damages. This exception is sought to be supported 
on the ground that no évidence adduced tended to prove that the de- 
velopment of the tuberculosis mentioned was attributable to the in- 
jury complained of. The évidence does not justify this contention. 
It was such as to furnish support for a finding that the development 
of the disease in the plaintiff's systcm was a proximate resuit of the 
in jury complained of. 

The conclusion is that there was no réversible error in any ruling 
complained of. 

The judgment is affirmed. 



CHAPM.\N V. SIMS. 

(Circuit Court of Ajipeals, Niuth Circuit. May 6, 1918.) 

Ko. 3077. 

A'endor and PuKCHASEit ©=254(4) — Vendor's Lien — Allowance. 

Where a veridor sold lauds to a oorpoi'atioii engageai in acquiring lancis 
to resell at increasod prices and a<'f('i)ted investment eertiticates, wliicli 
entitled iier to participate in profits, etc., hcld, tliat sucli vendor was not 
entitled under Civ. Code Cal. § 3040, to a veudor's lien for the unpald 
pure-hase priée. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California; Frank H. Rudkin, 
Judge. 

In the matter of bankruptcy of the Realty Union. The claim of 
Hattie Hardesty Chapman to a vendor's lien on property conveyed to 
bankrupt, which was opposed by R. M. Sims, trustée in bankruptcy, 
was disallowed by the référée. From an order of the District Court, 
affirming the referee's order, claimant appeals. Aftirmed. 

Ajipeal from an order of the District Court, afflrming an order of tlie 
référée in bankruptcy, disallowlng appellant'.s claim to a vendor's lien on 
certain real property in Oakland, Cal. ïhe appellant claims a vendor's lien 
iipon certain real estate under section 3040 of the Civil Code of California, 

®S3For other cases see same topio & KBY-NUMBBR in aU Key-Numbered Digests & Indexes 
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which gives to one who sells real lu-operty a vendor's lien thereon for so mucli 
•of the price as remains unpaid and unsecured, otlierwlse tlian by a Personal 
obligation of the buyer. The property involved was conveycd in 1912 by deed 
to the représentatives and agents of the Ilealty Union, banknipt, by appel- 
lant, Hattie Chapman, and another aeting for her. 

The findings are that the business of the Kealty Union was that of acquir- 
ing real estate throngh sale of eertlflcates, such as are hereinafter deseribed. 
for the purpose of holding the projierty with a vlew to selllng at increased 
priées; that appellant Unew at the time of her transactions witli the bank- 
rupt corporation that she was not to hâve any preferred right over any other 
holder of investment eertlflcates in and to the realty transferred to the cor- 
poration ; that after negotiations concerning assumption of mortgages and 
debts against the property — which were carried ont — the considération for 
the transféra were the delivery to appellant of certain of Its "investment cer- 
tificates" signed by the olilcials of the corporation. One of the eertlflcates 
shows the forin: 

"Investment Certiflcate Issued by the Realty Union. 
"Incorpora ted I&IO, under the Laws of California. 

"Ten years after date, the Ecalty Union promises to pay to Hattie Hardesty 
Ohnpman, of Alameda, California, ten thousand dollars, with interest at the 
rate of six per cent, per aimum, payable montbJy, and whenever dlvldends pald 
its capital stockholders exceed six per cent, per annum the rate of Interest 
pald tliereon for the same periods shall be increased to. e<iual the rate of said 
dlvldends. 

"C% Gold 6% 

"This certiflcate is transférable only upon indorsement and surrender. Any 
owner of investment eertlflcates of a pald-iip value of not less than JplOO may 
exchange them for uuimproved realty held for sale by the corporation." 

It is also found that subséquent to the conveyances the Realty Union mort- 
gaged the property, and that the mortgages do not pui-port to be subordinate to 
any vendor's lieu, and that appellant never asserted any right to a vendor's 
lien until some time in 1915, vvhen the Realty Union falUnl to pay interest on 
the investment eertlflcates. In September, 1015, the corpcu-atlon was adjudged 
a bankrupt. 

Wm. M. Aydelotte, C. A. S. Frost, and W. F. Sullivan, ail of San 
Francisco, Cal., for appellant. 

R. H. Cross, Black & Clark, and George Clark, ail of San Francisco, 
Cal., and J. A. Elston, of Berkeley, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as ahove). It is côn- 
tended that the District Court erred in concluding frorii the évidence 
that the assertion of a vendor's lien was inconsistent with the purposes 
for which the property was conveyed ; that the évidence clearly shows 
tiiat the investment certificates were considered by appellant to be two 
promissor}' notes, "simply as évidence of the Realty Ùnion's indebted- 
ness to her in the transaction in question ; that she expected them to 
be paid in full, with interest, as agreed; that she had no intention of 
waiving any of her rights; that she knew nothing of the gênerai na- 
ture of the business of the Realty Union, nor supposed for a moment 
that by accepting thèse investment certificates she embarked in any 
spéculative scheme of the Realty Union." 

It is unnecessary to set out the évidence upon which the référée and 
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the District Court based their conclusions. After hearing ît discussed 
in argument and considering tlie briefs and record, our opinion fully 
accords with that of the District Court. The contract was one where 
the vendor looked to an independent way of making a settlement of the 
debt of the corporation. She had not only the promise of the corpora- 
tion to pay money with interest to her at a future time, but she had 
the right to exchange her investment certificates for unimproved reaUy 
held for sale by the corporation. This contract was vahd, and the right 
given to appellant could hâve been availed of. She accepted interest 
payments, and taking it as proven that she understood her rights of 
exchange under the contract, we f ail to see how she can hold a vendor's 
lien. The whole scheme, which involved sale of certificates amount- 
ing to hundreds of thousands of dollars, seems to hâve been to build 
a common fund which would give value to ail investment certificates, 
and to put ail investors on an equal footing in respect to interest and 
dividends and the liability that the unimproved property could be ex- 
changed for certificates. Appellant went into the scheme as an investor, 
received her certificate, had direct interest in possible profits, and had 
the right of exchange already referred to. Roval Con. M. Co. v. Roval 
Con. Mines, 157 Cal. 737, 110 Pac. 123, 137 Am. St. Rep. 165; In're 
V. & M. Lumber Co. (D. C.) 182 Fed. 235. 

If the corporation had made large sums, appellant would hâve made 
a handsome profit ; unfortunately, it drifted to failure, and her contract 
seems worthless in fact. But equity cannot relieve her of her contract 
which she freely made. 

Affirmed. 



In re KERNER. 

(Circuit Court of Appeals, Second Circuit. April 10, 1918.) 

No. 171. 

1. Bankruptcy ®=5407(5) — Refusai, of Discharge — False Financiai. State- 

MENT. 

Under Banliruptcj' Act, § 14b, as .imended by Act Feb. 5, 1903, c. 487, § 
4, aud Act June 25, 1910, c. 412, § 6 (Comp. St. 1910, § 9.";98), prohibiting a 
dlscharge where the applicant bas obtained crédit on a materially false 
stat(?nient in writing, a financiai statement, made by tlie bankrupt as a 
basis for crédit, which oniitted from the assets certain mercliandise and 
from the liabilities the aniount due thereon, hekl not so materially false 
as to warrant déniai of discharge and fumlsh grouiid for objection to a 
composition offer. 

2. Appeal and Eeror <S=>761 — Briefs — Rules — Authobities. 

Connsel, desiring an examination of cases refeiTed to, should comply 
witli rule 37 (235 Fed. xi, 148 C. C. A. xi), requiring citations of Fédéral 
Cases to be accompanled by the citation of the original reiwrt. and, where 
citation is made from American Bankrniitcy Reports, that citation in the 
Fédéral Reporter or in the United States Suprême Court Reports should 
be given. 

Hougli, Circuit Judge, dissenting. 

<@=3For other cases see same toplc & KBY-NUMBER ia aU Key-Numbered Digests & Indexes 
250 F.— 63 
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Appeal froni the District Court of the United States for the South- 
ern District of New York. 

In the matter of Wilham Kerner, alleged bankrupt. From an order 
confirraing the report of a spécial master recommending the creditor's 
objections to an offer of composition made before adjudication be 
sustained (245 Fled. 807), the bankrupt appeals. Order reversed. 

Lester M. Friedman, of New York City, for appellant. 
Charles H. Broas, of New York City, for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge. It appears that the alleged bankrupt made 
application for the confirmation of a composition oiïered by him, and, 
olDJection having been made by a créditer, confirmation has been de- 
nied by the District Judge, who has confirmed the report of the spé- 
cial master, recommending that the creditor's objections be sustained. 

[1] The composition proposed was made before adjudication and 
involved a payment of 30 per cent, in cash and notes. The ofïer has 
been accepted by a majority both in number and amount of ail the 
creditors. The objection is by one creditor, whose claim amounts to 
$445.34. The objection relied upon is that the alleged bankrupt had 
made a materially false statement of his financial condition, and had 
obtained crédit from the said objecting creditor upon the faith of 
that statement. 

The alleged bankrupt was in the cloak and suit business, and was 
asked by the objecting creditor for a financial statement, which was 
furnished in January, 1917, and was made as of November 30, 1916. 
The statement omitted from the assets spring merchandise to the 
amount of $6,000, and from the liabilities $6,000, being the amount 
owing for the aforesaid merchandise. The amount of the omitted 
assets and the amount. of the omitted liabilities thus equaled each 
other ; and the alleged bankrupt ofifered to prove at the hearing, but on 
objection was not permitted by the spécial master to do so, that it 
was the custom in the cloak and suit business not to include in a state- 
ment any merchandise which had been received for the following sea- 
son. The spécial master in his report, in alluding to this, says: 

"Evidence to this eiïeet was exchided, liecause it seetns to me ttiat, if a 

financial statement, with snch omissiojis, is unlawfnl, as I liold it to be, 

it malies no diiïerence wlietlier there is, or is not, suoli a custom in tlie 
cloalî and suit trade as tliat alleged." 

Bankruptcy Act July 1, 1898, c. 541, § 14b, 30 Stat. 550, provides 
for a discharge of the applicant unless he has, amoUg other things, 
"obtained property on crédit from any person upon a materially false 
statement in writing made to such person for the purpose of obtain- 
ing such property on crédit." The above provision was not in the 
statute as originally enacted, but was added in part by an amendment 
made in 1903 (Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797), and in part 
by an amendment made in 1910 (Act June 25, 1910, c. 412, § 6, 36 
Stat. 839 [Comp. St. 1916, § 9598]). The words "a materially false 
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statement" were added in 1903, and they were construed by the Cir- 
cuit Court of Appeals in the 'J'hird Circuit, in Gilpin v. Marchants' 
National Bank, 165 Fed. 607, 91 C. C. A. 445, 20 L. R. A. (N. S.) 1023 
(1908), in an opinion written by Judge Gray, in which he declared 
that the phrase "materially false statement" must, in order to consti- 
tute a bar, "be intentionally or knowingly untrue." The court ordered 
the discharge in that case, and reversed the court belovv in finding that 
the word "false" in section 14b, clause 3, of the act, meant no more 
than "not true." So in Re Collins (D. C.) 157 K'ed. 120 (1907), the 
court held that, to dcbar the discharge, the materially false statement 
must hâve been either knowingly false, or made so recklessly as to 
warrant a finding that the party acted fraudulently in making it. 

But the language of the act is that the : statement must hâve been 
"materially" false. It must not only be intentionally untrue, if it is 
to deprive the bankrupt of bis discharge, but it must be untrue as 
respects a material matter. And by that we understand is meant mat- 
ter which, if disclosed, would bave caused the party who was to act 
upon the statement to withhold the crédit which he extended. There 
is nothing in the record which shows that, if the omission which is 
complained of had been set forth in the "statement" submitted to the 
objecting créditer, the crédit would not bave been given. The only 
testimony we bave from the objecting creditor cornes from a witness 
who had charge of its crédit department. He passed on the crédit of 
the alleged bankrupt, and testified that crédit was extended upon the 
truth of the financial statement which had been furnished. He was 
not asked, and did not state, that the omission was regarded as ma- 
terial, and would hâve led him to withhold crédit, had he known that 
the assets exceeded by $6,000, and the liabilities exceeded by the same 
araount, the disclosures made in the financial statement upon which 
he acted. This court cannot say as a matter of law that such an omis- 
sion is material. 

[2] We notice in the briefs of counsel a failure to conform to rule 
Z7 of this court (235 Fed. xi, 148 C. C. A. xi), which reads as foUovi's : 

"In the préparation of briefs any citations made from Fédéral Oa.ses must 
be aecompanied by the citation of the original report of tlie case, and, where 
a citation is made from t)ie American Ranl;ruptoy Reports, tlae citation in 
tbe Fédéral Reporter or United States Suprême Court Reports must also bo 
given. Tf the esise is not rei)orted elscwhc^re than In Fédéral Cases or Ameri- 
can Bankrnptey KeiX)rts, tbe fact must be so stated." 

It is a serions inconvenience to the judges to hâve cases cited simply 
by the volume and page of the Bankrtiptcy Reports. If counsel wish 
cases which they refer to examined, their citations should conform to 
the rule which the court bas prescribed. 

The order of the District Court, denying the composition, is re- 
versed. 

HOUGH, Circuit Judge, dissents, on the ground that the financial 
statement in question was "materially false"; i. e., substantially un- 
true, and made so with intent to deceive. 
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MASTERSON v. MISSISSIPPI VAIiLEY TRUST CO. et fil. 

^Circuit Court of Appe&ls, Fifth Circuit. April 15, 191S.) 

No. 3002, 

MORIGAGES <S=617 — RlGHT OF REDEMPTION FEOM FORECI-OSURE — FkAUD. 

Evidence helâ insufflcient to snstain a decree permittiiii; a junior mort- 
gagee to redeem from a foreelosure sale under a prlor lien, on the ground 
that the existence of the prior lien was concealed froui hiui, and tliat 
the sale was simulated and fi-audulent. 

Appeal from the District Court of the United States for the South- 
ern District of Texas ; Waller T. Burns, Judge. 

Suit in equity by the Mississippi Valley Trust Company and T. M. 
Pierce against Harris Masterson. Decree for complainants, and de- 
fendant appeals. Reversed. 

F. A. Williams, of Galveston, Tex., and H. Masterson, of Houston, 
Tex., for appellant. 

Sam Streetman, of Houston, Tex. (Andrews, Streetman, Burns & 
Logue, of Houston, Tex., on the brief), for appellees. 

Before WAI^KER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. This is an appeal from a decree which 
permitted the holder of bonds secured by a deed of trust on land in 
Texas to redeem that land, which had been sold under a foreelosure 
of a prior lien, by paying the amount of the debt, including interest, 
secured by the prior lien, and the expenses of foreelosure. The bill 
under which this relief was decreed contained averments to the effect 
that the holder of the prior lien participated in a fraudulent conceal- 
ment of it from the creditor secured by the junior one, and that the 
title acquired by the prior lienholder, who was the purchaser at the 
foreelosure sale under his lien, did not really vest in him for his own 
benefit, but was acquired in trust for the then owner of the land, sub- 
ject to the two liens mentioned. There was no right of rédemption 
from the sale under the prior lien, unless that sale was void or voidable 
at the instance of the party allowed to redeem, or unless the plaintiff 
proved one or both of the charges of fraud or simulation made by the 
bill. The évidence adduced did not prove the existence of such a 
State of facts. On the contrary, it showed that the foreelosure of the 
prior lien was regular, being made in a way which was effective under 
the law of Texas, and it failed to prove that the prior lienholder par- 
ticipated in a fraudulent concealment of his duly recorded lien from 
the creditor secured by the junior lien, or acquired the incumbered 
property for any one other than himself. 

Much was attempted to be made of the circumstance that the credi- 
tor secured by the junior lien, which was a deed of trust made, not 
to the creditor, but to another party, was kept in ignorance of the 
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prior lien iintil after it was foreclosed. Long- before that foreclosure 
the trustée in that deed. of trust was made a party défendant to a 
suit for the foreclosure of the prior lien, which suit was dismissed 
following the transfer of the note secured and the extension of the 
time for payment of it by the transférée. It was not made to' appear 
that the prior lienholder was in any way responsible for the trustee's 
failure to notify the créditer secured by the junior deed of trust of 
the institution and pendency of the suit which constituted notice to 
a défendant served with process in it of the existence of the prior lien. 
There was a failure to prove a state of facts justifying the conclusion 
that the title acquired by the prior lienholder under the foreclosure 
proceedings was other than an indefeasible and absolute one, leaving 
no right of rédemption in a creditor secured by a junior lien. Carite 
V. Trotot, 105 U. S. 751, 26 L. Ed. 1223. 

It follows that the decree appealed from was erroneous. It is re- 
versed, and the cause is remanded for further proceedings not incon- 
sistent with this opinion. 

Reversed. 



In re GKAFF et al. 
(Circuit Court of Appealï, Second Circuit. January 16, 1918.) 

No. 60. 

1. Bankbuptcy ®=î372 — Reopening Peoceedino — Discrétion op Court. 

Under Bajikrupto.v Act July 1, 1898, c. 511, § 2, subd. 8, 30 Stat. 545 
(Comp. St. 1916, § 9586), autliorizing tiie court to reopen baiilvruptcy pro- 
ceedings wlienever it appears that tliey were closed before being fully 
admlnistered, a motion to reopen is addressed to the sound discrétion 
of the court. 

2. Bankruptcy <S=3372 — Reopening Proceedings — Application. 

Under Banl^ruptcy Act, § 2, subd. 8, an application to reopen proceedings 
should be made l]y the creditors, as tlie resnlt of a reopening is the élec- 
tion of another trustée, a matter in which the creditors alone can act in 
the flrst Instance at any rate. 

3. Bankbuptcy ig=3372 — Reopening Proceedings — Pétition. 

Proceedings upon pétition to reopen need not be of a technlcal nature, 
nor of any spécial formality ; but there must be, not only a reasonable 
prospect of unadministered assets, but also évidence that creditors or 
other i)arties in interest, who would and should be benefited by its succes.s, 
are making the application. 

4. BANKRaPTCY <S==>44ti — Pétition to Revise — Scope. 

Whether the trial court properly denied an application to reopen pro- 
ceedings in bankruptcy is reviewable on pétition to revise, which brings 
up only matters of law ; for, as the application is one addressed to the 
soinid discrétion of the court, review by an appellate court is limited to 
considering whether there was an abuse. 

5. Bankruptcy <S==>372 — Reopening Proceedings — Creditors — Evidence. 

On apjilication to reopen proceedings, évidence helâ, to warrant a flnd- 
Ing that petlti(niei''s testator was not a creditor, and hence an application 
was properly dcnled. 

^EPFoi other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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6. Bankruptct <g=372 — Reopenin© Pkoceedings — Auihomtt of Court. 

After au eslate is closed and there is uo longer a trustée, tlie power of 
the District Court in respect to the discharged trustée is extiausted, aiul 
an order directing the former trustée to exécute an Instrument validatiug 
the title of oue ot the bankrupts to property alle^ed to be newly discovtired 
is invalid, being without tlie jurisdlctlon of the court. 

Pétition to Revise Order of the District Court of the United States 
for the Eastern District of New York. 

In the matter of the bankruptcy of G. Edward Graff and Thomas F. 
Nevins, individually and as copartners composing the firm of G. Ed- 
ward Graff & Co. On pétition by the People's Trust Company, as ex- 
ecutor of the estate of Edward Johnson, deceased, to reopen the es- 
tate. Pétition to reopen being denied, and the former trustée being 
directed to exécute a document validating the title of Nevins to prop- 
erty allège dto hâve been newly discovered (242 Fed. 577), the People's 
Trust Company pétitions to revise. Order reversed, except as to por- 
tion denying the motion to reopen, and in that respect affirmed. 

Pétition to revise an order in banliruptcy entered in the District Court for 
the Eastern District of Xew Yorlî. Graff aud Nevins bet^anie bankrupts in 
1901. A trustée yma eleetod. many claims were filed, and such proceedlngs 
were had that in lS>û;5 the estate was closed and the trustée discharged, as 
were also the bankrupts tliemselves. The records of the court show that 
one Johnson, now deceased, and of whose last will the ï'eople's Trust Com- 
pany is the executor, became (prier to the ciosing of the estate) the owner by 
assignment of every clalm flled, except one for $12, which was pald in full. 
Sub.iect to the fées of trustée, référée, and counsel, Johnson received ail the 
cash and securltles in the hands of the trustée. The value of the estate so 
delivered was not sufflcient to psi y in full the flled claims. This is the sub- 
stance of the officiai history of this bankruptcy. There is nothlng on file to 
show why or for what purpose Johnson bought up or otherwise acquired credi- 
tors' claims. 

In 191fi the Trust Company, representing Johnson, and therefore as a 
créditer of the bankrupts. submitted a pétition to reopen this estate, alleging 
the discovery of assets stiU in the hands of Nevins, one of the bankrupts, and 
which should hâve been scheduled in 19-01 aud turned over to the former 
trustée. UrafE and Nevins were given notice of this proceeding and opposed It, 
and at the hearing the foUowing facts appeared by affldavit or through docu- 
ments whlcli had never been flled in court: 

The bankrupts liad been engaged in a spéculative venture wlth two other 
men, and some of the creditors thought that thèse other men might be held as 
partners of Graff and Nevins, and took or threatened proceedings to sub.lect 
them to the pétition in bankruptcy. Thereupon ensued negotlations between 
the bankrupts and thelr alleged partners, resulting in an agreement by which 
Johnson became the assignée of ail claims as above set forth. He was the 
représentative in the negotlations for settlement of the alleged partners, and, 
owing to lapse of timê', deaths, and loss of papers it seems impossible to dis- 
cover (nor is it thought material) just how much each créditer received, 
whether they ail sold their claims upon the same terms, or whethër the 
funds received ultimately by Johnson from the trustée in bankruptcy were 
sufflcient to cover tlie amounts paid to the flling creditors. The alleged part- 
ners had themselves flled claims, which were of course invalid if they should 
be ultimately held as partners. One material fact, clear from the proof, is 
that, if Johnson was a créditer, he was so merely as the représentative or 
agent of said alleged partners, and that, if there were any moneys left out 
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of tlie property recoived by Joïïiiîîon f rom the trustée in bankniptcy oyer 
and above the payments made to creditors other than tlie alleged partners, ail 
such extess was for the benefit of Johnson's prlncipals. 

Althoush exact figures are not aud apparently cannot be sho\vn, it Is clear 
that Jolmsou's prlncipals, regarded as creditors and not partners of Gralï and 
Nevlns, were never paid in fuU ; but they agreed (aud this agreement was car- 
ried out) that if they, tlirough Johnson, received "ail moneys or other things 
constitutiiig the estâtes in bankruptcy of said ((iraff and Nevins), both as in- 
dividuals and as copartners, then (i. e., on discharge of the bankrupts) in 
the custody or control of the (bankruptcy) court or said trustée," they 
and Graff and Nevins would exchange mutual releases of ail and every claim 
against each other. It is also clear that the trustée was to some extent at 
ail eveuts aware of this settlement or compromise out of court, for be turnert 
over to the bankrupts certain land in Florida and jewelry of considérable 
value which had been scheduled as assets. 

On thèse facts the District Judge denied the application' to reopen, but In 
the order of déniai fnrther directed that the former trustée should exécute a 
document validating the title of Nevins to the property alleged by the Trust 
(Jompany as the grouud or reason for reopcuing the estate. Thereupon the 
Trust Company took this pétition. 

Walter H. Merrilt, of New York City (David W. Kahn, of New 
York City, of counsel), for petitioner. 

Watson & Jameson, of Brooklyn, N. Y. (J. Herbert Watson and 
Michael M. Helfgott, both of Brooklyn, N. Y., of counsel), for Nevins. 

Before WARD and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

HOUGH, Circuit Judge. [1,2] The power of reopening estâtes 
dépends upon section 2, subd. 8, of the Bankruptcy Act. The statutc 
présupposes that estâtes hâve been closed, and authorizes the court to 
"reopen them whenever it appears that they were closed before being 
fuUv administered." We bave held in Re Goldman, 129 Fed. 212, 63 
C. C. A. 370. that a motion to reopen is "addressed to the sound dis- 
crétion" of the District Court, and in the same case pointed out that 
such application should be made by creditors. This must follow from 
the fact that the resuit of a reopening is the élection of another trilstee 
— a matter in which creditors alone can act, in the first instance at ail 
events. 

[3] Proceedings upon pétition to reopen need not be of a technical 
nature nor of any especial formality (Re Newton, 107 Fed. 431, 46 C. 
C. A. 399) ; but there must be not only a reasonable prospect of unad- 
ministered assets, but also évidence of creditors or other parties in 
interest making the application who would and should be benefited by 
its success. 

[4] In this case the action of the lower court is, properly we think, 
sought to be reviewed by pétition to revise ; a procédure entitling us to 
correct its action only in matters of law. As the proceeding is in its 
nature discretionary, our power to review is limited to considering 
whether there was abuse of discrétion. 

[5] The error insisted on is that the order complained of pre- 
vented the création of a new trustée who might raise the question, in 
a plenary suit or otherwise, that Graff and Nevins, or one of them, had 
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overlooked, or teen guilty of a f raud in concealing, what they or one 
of them now confessedly has, and so compel its surrender. But this 
right or duty of a new trustée can be created or invoked only at the 
instance of a party in interest, to wit (so far as this record shows), a 
creditor, and it is our opinion that there was, to say the least, ample 
évidence justifying the court below in finding that Johnson was not a 
creditor, and was not intended to be a creditor, of Graff or Nevins, 
after the interchange of mutual releases between the bankrupts and 
Johnson's principals. 

We need express no opinion further than to hold there was évidence 
sustaining the holding complained of, viz. that Johnson was not a 
creditor. Therefore there was no abuse of discrétion and no error in 
matter of law in denying the motion to reopen. 

[6] In so far as the order complained of went beyond a déniai of 
the motion to reopen, it was without jurisdiction. The estate was 
closed, there was no longer a trustée, and the power of the District 
Court in respect of the discharged trustée was exhausted. Cf. In re 
Hollins, 238 Fed. 787, 151 _C. C. A. 637. 

The order under review is reversed, except as to the portion thereof 
denying the motion to reopen; in that respect it is îiffirmed. There 
will be no costs in this court. 



THE MONKSHAVEN, 

(District Court, E. D. Pennsylvania. May 15, 1918.) 

No. 39. 

1. Shipping ®=>50 — Chabteb Party — Consthuction — Payment to Ohabteb- 

er's Agent. 

Wliere a charter party provided that agents of the charterer should 
attend to the ship's business on the customary terms, and respondents, as 
agents, eollected demurrage under directions of the ship's master, held 
that, In view of the custom In such matters, they were entitled to retaln 
a commission of 2% per cent., the usual amount allowed. 

2. Shipping <S=»50 — Chabteb Paktt — Construction — Ship's Business. 

Collection of demurrage is part of a ship's business, within a charter 
party providlng for compensation therefor at the usual rate. 

3. Shipping <S=>63 — Master — Auttioritt. 

The master of a vessel has authorlty to direct the collection of de- 
murrage due. 

In Admiralty. Libel by the Erkside Steam Shipping Company, Lim- 
ited, owner of the British steamship Moakshaven, against Gailey, Davis 
& Co. Sur exceptions to answer. Exceptions dismissed, and libel dis- 
missed. 

Willard M. Harris, of Philadelphia, Pa., for libelant. 
H. Alan Dawson and Biddle, Paul & Jayne, ail of Philadelphia, Pa.. 
for respondent. 

DICKINSON, District Judge. Ordinarily the questions raised by 
thèse exceptions and discussed in the argument would be held to be 
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triai questions, and not questions of pleading. The facts, however, are 
undisputed, and the case as presented is in reality a case stated, asking 
the opinion of the court upon the admitted facts. The practical ad- 
vantages of thus disposing of the case are manif est. Both parties hâve 
joined in the request that the court dispose of it on this motion. Be- 
cause of the practical situation, and of this request, vve are wilhng to 
do so. 

One resuit of the discussion at bar was to reduce the number of ail 
the questions involved to one, vvith the possibility of a subquestion. 
The one question referred to arises out of a provision of a charter party. 

[1] As part of the atmosphère of the case, and for the purpose of 
shortening the discussion of the légal merits of the question, a statement 
of certain facts may be premised. It is usual (evidenced by the fact 
of the existence of printed blank forms) for charter parties to provide 
for the cost of carriage and then allow a rebate from the charge in 
the guise of a commission to the charterer. Présence of a cesser clause 
is also frequently to be found in them. It is further usual, and indecd 
practically necessary, particularly in foreign ports, that some one fa- 
miliar with it should look after the ship's business while in port. The 
person who takes this responsibility is by a custom, which is World- 
wide, entitled to receive what is in efïect a retainer, knovvn as an at- 
tendance fee. Expressed in terms of moneys of the L'nited States, this 
sum is $50. We hâve called it a retainer, because it is paid, whether 
the person is called upon to perform any actual service or not. The 
service which he may be called upon to perform can never, of course, 
be fully anticipated. 

Some kinds of service are so usual and custoraary that they bave a 
place in the printed forms of statements of settlements, and are set 
forth in charter parties. The share of compensation for some kinds of 
service it is possible to fix in advance, because such service is always 
of the same kind and character. It is practically impossible to fix be^- 
forehand other kinds of service rendered. It is the practice to leave 
this to such rate of compensation as is usual and customary. The 
rebate to which we refer is usually measured by a percentage, or, as 
it is called, a commission, on the sum which is finally collectcd for 
freight, dead freight, and demurrage. It bas because of this become 
usual to provide in charter parties that the agents of the charterer 
shall attend to the ship's business. As before stated, it is unknown 
just what he may do, and, for the reasons before stated, the share of 
his compensation cannot be otherwise fixed (with some exceptions) 
than by a référence to what is usual and customary. 

It is stipulated in the charter party that a rebate of 2V2 pcr cent, 
shall be allowed to the charterer. It is further stipulated that the agents 
of the charterer were to attend to the ship's business. It was further 
provided that this employment should be on the "customary terms." 
In addition to freight, and possible dead freight, demurrage was pay- 
able to the ship. The respondents were the persons who looked after 
the ship's business at this port. The freight was collected by some 
one in London. The demurrage, at the instance and on the request 
of the raaster of the ship, was collected hère by the respondents. When 
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the settlement came to be made, there was charged against the ship, 
in addition to other items not in dispute, an item of $50 for the retainer 
or attendance fee above mentioned. No objection was made to this. 
There was also included the sum of $126.04, being Ihe charge made 
by'the respondents for the collection of the sum of $5,041.75 demur- 
rage. The charge is based upon a percentage of 2% per cent., and is 
identified on the settlement sheet by the words, "Commission on col- 
lecting demurrage, $126.04." This item is in dispute, and, having been 
retained by the respondents, this proceeding has been instituted to test, 
in order to hâve determined their right to make the charge. The perti- 
nent clause in the charter party is as f ollows : 

"A commission of 2% per cent, on freight, dead freight, and demurrage Is 
due on sliipment of carso to charterer, or his agents, vessel lost or not lost, 
wliose agents at port of loading are to attend to ship's business on cu.stomary 
terms." 

As before stated, the master directed the respondents to collect this 
demurrage, and no question was raised as to the amount. The sole 
question is their right to anything. The broad question referred to as 
the only one involved is respondents' right to this sum of money under 
a proper construction of the. charter party. 

We construe the clause above set forth to mean that the respondents 
were engaged to look after the ship's business, and that they had the 
right to reçoive compensation therefor, to be measured by what is cus- 
tomary, and, as there is no dispute over the amount of the charge, we 
hold that they were entitled to receive, and of course to retain out of 
the moneys in their hands, this $126.04, for precisely the same reasons 
which hâve induced the libelants to admit that the respondents were en- 
titled to the $50 retainer or attendance fee. 

[2,3] The subsiduary questions referred to are: (1) Whether the 
collection of demurrage was any part of the ship's business ; and (2) 
whether the master had authority to commit to the respondents the col- 
lection of this demurrage. It seems to us so clear that the right answer 
to thèse questions is an affirmative one that we do not feel justified in 
lengthening this opinion by setting forth the reasons for so holding. 

To meet the question before us in the form in which it is presented, 
we express the opinion and view that the answer made to the libel, 
if true in fact, is a good answer in law, and, as it is admitted to be true 
in fact, the défense to the libel is complète. 

We formally dispose of the exceptions to the answer by dismissing 
them. 

Supplemental Order. 

The parties having stipulated that this cause be heard as on trial 
upon libel, answer, and proofs, with the answer to be further admitted 
.as évidence of the facts therein stated, the facts are so found, and it 
is ordered that the libel be dismissed, with costs to the respondent. 
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In re MITCHET^L. 

(District Court, E. D. Pennsylvunla. May 15, 1918.) 

No. 6022. 

1. iKTOXICMlrv'G IjIQT'dKS <3=^'99 — LiOKXSKS — RlGUT CONFEERKD. , 

Under the la\v.s of l'ennsylvania, a retall liquor liceuse is a pcrsonai 
privilège, «-liieli at tlie deatli of tlie licensee d(jes iiot pass to his peraonal 
représentative.^. 

2. EXEC'JTORS AND AOMINISTKATORS ®=5llÔ MANAGEMENT OF TRUSTEES— Es- 

TATE — INDIVIDUAL InTEREST. 

As the fixtures, good will, and unexpired term of a lease on premlsea 
wherein tlie deeeased carried on a retall Uquor business were assets of 
the estate, and a liquor license would add niateriaUy to their value, the 
Personal représentative, having proeured a transfer of the license and 
renewal in his own naine, must be deemed to hold it as ti-ustee for the 
creditors and beneflciaries of the estate. 

3. Bankruptcy iS=>140(.'Î) — Propeety to be Administered — Assets Held bï 

BaNKRUPT as EXECUTRIX. 

Where tlie bankrupt, ^vho was exeeutrix of the estate of her husband, 
who carried on a retail liquor lm.slness, proeured a transfer of the license 
and eondncted the saloon business, huld, that a créditer of the husl>and's 
estate is not entitled to havo the proceeds from sale of the license treated 
as an asset of the husband's estate, but proceeds should be admlnistered 
in banliruptcy. 

4. EsaoPPEL <@=377 — Deaxino with Executrix — Individtjal Title. 

AVhere a CTedltor of the estate of a deeeased liquor dealer extended 
crédit to his exeeutrix, who s<»ured a transfer of the license aud con- 
ducted the business, such créditer must be presumed to bave acquiesced 
in the executrlx's ai)propriation of the license. 

In Bankruptcy. In the matter of the bankruptcy of Cecilia Mitchell. 
On certificate to review an order denying the pétition of the John Mc- 
Glinn DistiUing Company. Order of référée affirmed. 

Henry A. Hoefîer, of Philadelphia, Pa., for petitioner. 
Grover Cleveland Ladner and Ladner & Ladner, ail of Philadelphia, 
Pa., for trustée. 

THOMPSON, District Judge. The facts are fully set ont in the 
opinion of the référée. Briefly summarized they are as follows : 

The bankrupt is the widow of Michael Mitchell, who died July 11, 
1915. The bankrupt, Cecilia Mitchell, by his will was made executrix 
and the sole beneficiary of his estate. The décèdent was the owner of 
a retail liquor license for premises at Eighth and Parrish streets, Phila- 
delphia, which he held under lease, together with the good will and 
fixtures of the saloon business. After his death, upon application to 
the court of quarter sessions, the license was transferred to the bank- 
rupt, and she went into possession of the premises and conducted the 
business until a pétition in bankruptcy was filed against her on the 7th 
of March, 1917. An adjudication was entered on April 18, 1917. A 
trustée having been elected, the référée entered an order for a private 
sale, under which, on May 28, 1917, the trustée sold the liquor license, 
stock, good will, and fixtures for the sum of $1,000. The sale was duly 

<Ex=3F0i- otUer case-i see saine topio & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 



1004 250 FEDERAL REPORTER 

confirmed without objection, and acquiesced in by the présent petition- 
er. The bankrupt was indebted to an amount in excess of $13,000, ail 
of which indebtedness was bona fide incurred by her in the saloon busi- 
ness subséquent ta her engaging therein. 

The petitioner, John McGlinn Distilling Company, filed a pétition, 
setting out that it was a créditer of Michael Mitchell, and had recover- 
ed a judgment against Cecilia Mitchell, as his executrix, on October 
14, 1916, for $3,731.95 ; that the market value of the license, with the 
leasehold and good will, at the time of the transfer to the bankrupt, 
was not less than $5,000; that she had not accounted for the value 
thereof to the creditors of the estate. It is claimed that she became a 
trustée for the benefit of the creditors for the market value of the li- 
cense, with the leasehold and good will, and that the proceeds of the 
sale should be awarded to the estate of Michael Mitchell, deceased, as 
a préférence, to the exclusion of the gênerai creditors of the bankrupt. 

The référée denied the prayer of the pétition, with leave to the peti- 
tioner to file a claim as a gênerai créditer. This order of the référée 
cornes before the court for review. 

[1, 21 It is conclusively established as the law of Pennsylvania that 
a retail liquor license is a personal privilège, which at the death of the 
licensee does not pass to his personal représentatives. Inasmuch as the 
fixtures, good will, and unexpired term of the lease of the licensed 
premises are assets of his estate, and a liquor license for the leased 
premises may add materially to the value of the fixtures, good will, and 
unexpired term of the lease, it cannot be used by the executor or ad-' 
ministrator for his own profit, but the renewal or transfer of the 
license for the premises in which the leasehold exists will inure to the 
benefit of those to whom he stands in the relation of trustée ; that is, 
the creditors and beneficiaries of the estate. Upon thèse grounds the 
courts bave held that an executor or administrator, who bas failed to 
sell the lease, good will, and fixtures of the licensed premises for the 
benefit of the estate with the transferred license, will be surcharged 
with the value thereof. Buck's Est.ate, 185 Pa. 57, 39 Atl. 821, 64 
Am. St. Rep. 816 ; Aschenbach v. Carey, 224 Pa. 303, 73 Atl. 435 ; 
Immendorf's Estate, 190 Pa. 590, 42 Atl. 959. 

[3] In the présent case the bankrupt, being executrix of her hus- 
band's estat;e and having obtained the transfer of the license, took pos- 
session of the leased premises, together with the good will and fixtures 
of the business, and conducted the business for a period of some 20 
ijionths. She was not conducting the business for the benefit of the 
estate, but was conducting it in her own right. She having taken a 
transfer of the license and the renewals thereof, and having taken over 
thèse assets of the estate and held them in her own right, the petition- 
er, upon proper showing to the orphans' court, could, by reason of her 
trust relation, hâve required her to account for the value of the lease- 
hold, good will, and fixtures as affected by the license, and she would, 
upon failure to pay, be surcharged with their value at the time she 
took them over. It does not follow, however, because as executrix she 
would hâve been surcharged with the value of what was appropriated 
by her, that the proceeds of the présent sale are an asset of her de- 
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ceased husband's estate. It is her indebtedness for the value of what 
she appropriated to her own use that is an asset of that estate. 

The creditors, to whom she became indebted in her venture in the 
saloon business, in the conduct of which she has become a bankrupt, 
are entitled to hâve the funds derived from the sale of the assets used 
in that business administered in bankruptcy. The business was con- 
ducted openly and notoriously as the business of the bankrupt, and 
even though she appropriated to herself assets, for the value of which, 
in connection with the license, she was accountable to the court in 
which her husband's estate was under administration, the creditors to 
whom she became personally indebted hâve a primary right to hâve 
the proceeds of the sale applied to payment of their debts incurred in 
carrying on the business. 

[4] The petitioner, John McGlinn Distilling Company, must be pre- 
sumed to hâve acquiesced in the appropriation by the bankrupt, as it 
appears by the transcript of the proceedings before the référée that 
it presented and had allowed a proof of claim in the sum of $306.68, 
incurred in this very business. It is not, therefore, in a position to 
claim now that the business was conducted by the bankrupt for her 
husband's estate, and not in her own right. 

The claims of creditors are, as found by the référée, largely in ex- 
cess of the assets, so that there will be no overplus to go to satisfy the 
creditors of the husband's estate. If there were an overplus after pay- 
ment of creditors, the remedy of the petitioner would be through 
appropriate proceedings against the executrix in the orphans' court. 

The order of the référée is affirmed, and the pétition dismissed. 



In re WHITNEY. 

(District Court, D. Massachusetts. May 3, 1918.) 

No. 23513. 

1. Kankruptcy <S=404(1) — Discharge — Failube of CKEniTOBs to Object. 

Under Bankruptcy Act, § 14 (Conip. St. 1916, § 9598), the graiit of dis- 
charge does not lie within the discrétion of the court; but the bankrupt is 
absolutely entitled to it, unless it is shown he has committed one or 
more of the aets wliicli the statute provides shall bar discharge. 

2. Baxketjptcy ©=» 407(1) — Xo Refusal of Disciiakge Witiiout Objections 

FlLED. 

A bankrupt is entitled to be informed of the groiuids on which his 
discharge is objected to, and where no cTeditor flled spécifications of 
objection, nor did the trustée do so under Bankruptcy Act, § 146(6) (Comp. 
St. 1916, § 9598), the court .sliould not refuse a discharge on Its own mo- 
tion ; the judicial power being exhausted by a suggestion that the référée 
may direct a creditors' meeting to be called to couslder whether trustée 
should he authorized to file objections. 

3. Bankruptcy @=>231 — Référée — I'owfrs of. 

The référée may undoubtedly direct that a creditors' meeting be called 
to conslder whether the trustée should be authorized to iile objections to 
the bankrupt's pétition for discharge. 

^=3For other cases see same toplo & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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In Bankruptcy. In the matter of the bankruptcy of Albert E. Whit- 
ney. Onpetition for discharge. Pétition granted, in event of failure 
to file objections. 

McGovérn & Murphy, of Worcester, Mass., for bankrupt. 

MORTON, District Judge. In this case the trustée has reported 
that in his opinion the bankrupt ought not to be discharged. The 
référée under whose charge the estate was administered also reports 
that in his opinion the discharge ought not to be granted. But no 
creditor has appeared and filed any spécifications of objection, nor 
has the trustée donc so under Act July 1, 1898, c. 541, § 14b (6), 30 
Stat. 550 (Comp. St. 1916, § 9598). 

[1-3] The question is whether the court may, of its own motion, 
cither refuse a. discharge, or direct an investigation upon the ques- 
tion whether the bankrupt is entitled to be discharged. The statute 
explicitly says "the judge shall hear the appUcation for a discharge 
* * * and discharge the appHcant," unless certain specified of- 
fenses or acts are f ound to hâve been committed by the bankrupt. The 
grant of a discharge does not lie within the discrétion of the court; 
the bankrupt is absolutely entitled to it, unless it is proved that he has 
committed one or more of the acts which the statute provides shall 
bar the discharge. Plainly he is entitled to be informed of the grounds 
on which his discharge is objected to, and to be heard upon the issues 
presented. In Re Royal (D. C.) 113 Fed. 140, it was said: 

"The court wiU not seek grounfts to refuse a discharge, unless they are 
properly presented by the parties." 

And in Re Thomas (D. C.) 92 Fed. 912, it was said: 

"The duty of proving that such ground [of ob.1ection] exlsts Is on the 
objectiiig oreditor. * ♦ * But the Judge neither se«ks to dlscover grounds 
nor supplies lack of spécification." 

Undoubtedly the référée could direct that a creditors' meeting be 
called to consider whether the trustée should be authorized to file 
objections. That is as far as the court of its own motion can go. If 
the creditors of a bankrupt who is not entitled to be discharged fail to 
objéct, they hâve no ground of complaint if the discharge is granted. 



In re McCANN. 

(District Court, N. D. New Yorlî. May 27, 1918.) 

BANKBUPTCy <Ê=>266 — Sale or Propertt — Release oe Pubchaseb from Bid. 

Whei-e liquors, etc., belonging to the banlirupt, were sold expressly 
subjeet to payment of war taxes by the purchaser, but the bld was not 
made or aceepted on condition that arrangement to give bond for taxes 
could be effected and another offer nearly equaled the bid, the purchaser 
cannot be released from his bid on the theory that the liquors were ap- 
prais«d too high, or because he was unable to make arrangements for 
bond, etc. 

^=aFoi other cases see same toplc & KBY-NCMBER In ail Key-Numbered Dlgests & Indexes 
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In Bankruptcy. In the matter of the bankniptcy of Andrew Mc- 
Cann. On pétition to review an order of the référée refusing to re- 
lease tiie Citizens' Brcwing Company from a bid for certain property 
sold it. Order of référée affirmed. 

Review of order of référée refusing to release Citizens' Brewing 
Corporation from a bid of S800 for certain property sold to it through 
Mr. H. A. Rubino, and which at the time of such sale was subject to a 
tax due the United States. 

Louis M. King, of Schenectady, N. Y., for plaintiff. 
Mitchell A. Kohn, of Schenectady, N. Y., for trustée. 

RAY, District Judge. The property in question consisting of a stock 
of liquors and cigars was duly advertised to be sold at public sale and 
the notice thereof duly published and served, contained this provision : 

"The stock of liquors and fia;ar.s wUl hc sold subject to tlie payment of the 
taxes of the War Tax Law, the purchaser to pay the tax and to furnlsh prooï 
of payment of such tax bel'ore delivery." 

At the sale made subject to such provision as to payment of this tax, 
which has never been changed or modified in any way, the Citizens' 
Brewing Corporation was represented, and made a bid through a Mr. 
Anglin of $650, which the reieree refused tô confirm or approve. The 
référée thereafter in behalf of the trustée received bids or offers at 
private sale, the highest offer at that time being $775, subject to such 
tax or condition, and this was made known to Mr. Rubino, representing 
the said Brewing Corporation. This otïer was refused and Mr. Rubino 
notified. He ofïered to give $775, but the référée inf ormed him that to 
obtain the propert}' he must offer more than $775, whereupon he in 
behalf of the Brewing Corporation offered $800, and this was ac- 
cepted. 

It seems from the affidavit of Mr. Rubino that he expected at the 
time to be able to make some arrangement with the United States, by 
giving bond for this tax instead of paying it in cash, but in this he 
failed, and was advised the tax must be paid in cash. This was no 
part of the sale, and there is no daim that the offer of $800 was made 
or accepted on condition such arrangement as to a bond could be made. 

In his affidavit Mr. Rubino states in substance that he supposed he 
could make the arrangement for a bond, and made his bid relying on 
that supposition ; but he makes no claim that the référée or trustée was 
a party thereto, or held out any such inducement. It is claimed in the 
affidavit of Mr. King that the property was appraised at too large a val- 
uation, and that $650 is the fair value. But Mr. King and Mr. Rubino 
were familiar with the property and circumstances, and the property 
could bave been sold and would bave been sold for $775, but for Mr. 
Rubino's bid of $800, and it would be unjust to the trustée and credi- 
tors to now relieve the Brewing Corporation from its bid or offer for 
the reason Mr. Rubino was disappointed in his expectations of being 
able to give a bond for the tax instead of paying same in cash. Many 
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sales would fail, and many delays and much expense be entailed, should 
purchasers be relieved of their bids on such grounds as are hère pre- 
sented. 

The order of the référée is affirmed. 



In re WEISZ. 

(District Court, N. D. Georgia. Mardi 21, 1918.) 

ÂLIENS <S=561 — Natubalization — "Time of Application." 

In Rev. St. § 2171 (Comp. St. 1916, § 4362), which provides that "no allen 
who is a native citizen or subject, or a denizen, ol any conutry, state, or 
sovereignty with wliieli tlie United States are at war, at the tiine of his 
application, sliall be tlien admitted to become a citizen of tlie United 
States," the words "at the titne of his application" refer to the tinie when 
tlie application for citlzenship is properly filed in the ofHce of tlie clerlv 
of the court in the district of wliich he is at the tlme a résident. 

In the matter of the application of Eugène Weisz for naturalization. 
Certificate granted. 

Applicant in pro. par. 

Hooper Alexander, U. S. Atty., and J. W. Henley, Asst. U. S. Atty., 
both of Atlanta, Ga. 

NEWMAN, District Judge. The applicant for naturalization hère 
was born in Hungary and is a native of that country. The United 
States declared war against Austria-PIungary, the proclamation being 
dated Decenriber 11, 1917. This man's application for naturalization 
was filed before that time, to wit, on December 4th. He and his wit- 
nesses hâve been examined thoroughly in open court, and I think he is 
entirely loyal to the United States in every way, and will do his fuU 
duty as a soldier for our government. He was for many years an 
enlisted man in the United States army and was recently appointed a 
lieutenant in the army. 

The question which arises in his case, and the only question, really, 
is whether or not, under section 2171 of the Revised Statutes, he is 
entitled to be naturalized, notwithstanding his nativity in a country 
with which the United States is now at war. The act of Congress em- 
bodied in that section (section 2171) is : 

"No alien who is a native citizen or subject, or a denizen, of any counti-j', 
State, or sovereignt.y with which the United States are at war, at the time of 
his application, shall be then admitted to become a citizen of the Unlte<l 
States," etc. 

The courts hâve differed about what is "the time of application" con- 
struing this law properly. Sbme United States courts bave held what is 
to me the natural and proper construction of this language, "at the time 
of his application," as being the time he files his application for citi- 
zenship properly in the clerk's office of the court in the district of which 
he is at the time a résident. Some other courts hâve held that the 
"time of his application" is the time that he appears in open court to 

<S=sFor other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 



IN KE WEISZ 1009 

have his application passed upon. The cases which take the former 
view are In re Kreuter et al. (D. C.) 241 Fed. 985, decided by Judge 
Trippet, in California, and In re Nannanga (D. C.) 242 Fed. 737, de- 
cided by Judge Speer in the Southern district of Georgia. 

The principal case, and the strongest case, for the reasons which will 
be named, is the case of United States v. Meyer, 241 Fed. 305, 154 C. 
C. A. 185. That case was decided by at least two District Judges in 
the District Court, because in the opinion in the Circuit Court of Ap- 
peals, to which it went, the judgment of the District Court is referred 
to as being by the "judges," in the plural, indicating that more than one 
judge had passed upon it in the District Court; but I am unable to 
find that décision, except as it is referred to and quoted in the décision 
by the Circuit Court of Appeals. The judgment of the District Court 
was affirmed by the Circuit Court of Appeals, and the opinion is the 
one to which I have referred. 241 Fed. 305, 154 C. C. A. 185. It is 
there held by a majority of the court, Judge Hough dissenting, that the 
time the application is filed in the clerk's office is to be considered in 
action taken under this section. This, as I have stated, is the only dé- 
cision by a Circuit Court of Appeals, se far as I have found, in the 
reports, and I think should control in this matter. 

The décisions to the contrary are a décision by Judge Geiger (In re 
Naturalization of S'ubjects of Germany [D. C] 242 Fed. 971), by Judge 
Rose (In re Jonasson [D. C] 241 Fed. 723), and by Judge Neterer (In 
re Duus [D. C] 245 Fed. 813). 

There is no question whatever in my niind, except the opinions of 
the learned judges who have held to the contrary, that "at the time of 
his application," as used in this section, refers naturally and necessarily 
to the time he makes his application for naturalization. To give it any 
other construction, it seems to me, woukl be doing violence to the 
words, and giving an interprétation to the language which was not in- 
tended by Congress. At ail events, I shall be controlled by the décision 
of the only Circuit Court of Appeals wdiich has passed on the question; 
the District Judges in the varions districts, who have had this matter 
under considération, being divided on the subject. 

The applicant having otherwise satisfied the court that he is of good 
character, of the fact that he has been twice honorably discharged f rom 
the army of the United States, with "excellent" on each discharge, and 
that he is entirely loyal to the United States, and will render it prop- 
er service if called upon, even against the country where he was born, 
I think he is entitled, under the statute, to be naturalized, and he will 
accordingly have the oath administered to him and receive his certificate 
of citizenship. 
250 F.— 64 
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THE VANADIS. 
(District Court, S. D. New York. April 8, 1918.) 

1. Collision <S=>136 — Damages — Demurrage. 

Wliere a pleasure yacht was Injured in a collision, so that It had to be 
drydocked for repairs, and at that tlme there was a demaud for such 
vessels, and it could hâve readlly been chartered, the owner is entitled, as 
damages for détention, to recover the charter value of the vessel, even 
though he had no intention of chartering it, and intended to use it for his 
récréation. 

2. Collision <3=»1.56 — Damages — Eléments. 

In such case the award may include the cnst of flnding the crew during 
the détention; that being a burden which tlie putative charterer would 
hâve had to bear, and the owner not being obliged to dismiss Ms crew 
during the perlod of détention in minimizatlon of damages. 

In Admiralty. Lîbel by the owner of the yacht Vanadis. On excep- 
tions to the master's report, ruling that the Hbelant was not entitled 
to damages for détention of the vessel while in dry dock for repairs 
after the colHsion. Exceptions sustained. 

Exceptions to a commissioner's repart in admiralty, awarding damages 
for a collision in which the libelant's yacht, Vanadis, was injured ofE Glen 
Oove, in Long Island Sound, on June 13, 1915. The only point raised by the 
exceptions Is the comimissioner's ruling that the libelant was not entitled to 
damages for détention (demurrage, so called), while in dry dock for repairs 
after the collision. It was proved that $13,0(10 a month had been oflCered for 
the yacht for the seasons of 1914 and 1915, that such vessels were scarce and 
in demand at tlie time, and that her charter value was $11,000, assuming any 
damages for détention were properly allowable at ail. The period of the 
détention was, roughly speaking, the month of July, 1915, which was part of 
the season in which vessels of her class ■were used. 

Robert S. Erskine, of New York City, for Hbelant, 
John W. Griffin, of New York City, for claimant. 

LEARNED HAND, District Judge. [1] The Circuit Court of Ap- 

peals has just decided in The Eros, 251 Fed. 45, C. C. A. , 

that the charterer of a yacht is entitled to damages for withdrawal by 
the owner during the season. In that case the charterer had chartered 
a substitute for the period of the charter, and the added cost of the 
substitute was allowed as the measure of damages. Obviously the 
loss to the charterer was the use of the yacht withdrawn, and only that. 
It appeared clearly enough that he had not intended any commercial 
use of her, and that the act of withdrawal injured him merely by taking 
away the opportunity of récréation which she afforded. His chartering 
of the substitute could under no aspect go further than to estabhsh 
the value of that récréation in money. Indeed, even as a measure of 
damages it was improper, if a différent market value for the yacht had 
been established. In any view, it was immaterial upon the question 
whether the law should recognize his loss of récréation at ail. That 
question, which the décision necessarily involved, this case also présents. 

On principle it seems to me impossible that we should draw any 

ig:;:^F'or other cases see same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexes 



UNITED STATES V. BRAINKED 1011 

distinction between yachts and any other property capable of use only 
as means of récréation or pleasure, Nobody bas any hésitation about 
such as are consumable, Hke wines, or flowers, or perf urnes, or tobacco. 
It would be a fatuous défense against an action for injuries to such as 
thèse to prove that the ovvner would certainly hâve consumed them 
himself. Furthermore, if the défendant had wrongfuUy destroyed a 
yacht or motorcar, he would be hardier than most, were he to offer 
to show that the owner was bound not to sell or to let it. Yet surely 
there can be no distinction, at least it would seem so, between the loss 
of a part of the récréation derivable from such property and the loss 
of the whole. Ail of them in the end are consumable, and the différ- 
ence is only in the extent of the loss. 

But it is urged that the contrary is established in The Conqueror,, 
166 U. S. 110, 17 Sup. Ct. 510, 41 h. Ed. 937. I must concède that 
some of the language in that case, broken from its context, lends 
itself to that conclusion, but the décision involved nothing of the kind. 
It turned upon the dubiousness of the proof of value of the yacht. 
Doubtless that is a necessary condition of damages, hère as elsewhere. 
We are ail accustomed to the purchase and sale of pleasures and récré- 
ation, whether they be embodied in the use of things, like this, or in 
entertainment, like the stage. They bave an exchange value, like the 
uses of any other parts of the appropriable world, which answer our 
native dispositions. The test is, as in eveiy other case, their value 
in exchange ; for the purpose of the recovery is to efïect the resuit of 
an exchange. I see no reason to think that, if the exchange value of 
the yacht's use in The Conqueror, supra, had been established in the 
customary way, the libelant would hâve had further difficulty in his re- 
covery. 

[2] The award may also include the cost of finding the crew during 
the détention ; this being a burden upon any putative charterer, and 
not included in the hire. The libelant was not obliged to dismiss his 
crew in minimization of his damages. 

Exception sustained. 



TJNITED STATES v. BRAINERD et al. 
(District Court, E. D. Oklalioma. February 6, 1918.) 

Nos. 2703-270.5, 2710. 

1. Banketjptcy i®=>230 — Beferee's Illégal Collection of Fées — Recoveby 

BY United States. 

In view of the condition in referee's bonds, and the fact that fées and 
compensation go to a référée as an individual, tho Tlnited States cannot, 
despite Act July 1, 1916, c. 20t«, providiug for investigation of the ac- 
counts of référées, etc., recover from référées in bankruptcy, for tho 
benefit of private litigants sums allowed and retained out of estâtes in 
excess of amounts provided for by the Bankruptcy Act. 

2. Bankruptcy <S=3223 — Allowance to Rei-ebee — Collatéral Attack — "Ju- 

DICIAL Okdeu." 

As an order allowing fées and compensation to a référée is a "judiclal 
order," and as the Bankruptcy Act provides for revlew of the same, such 

^EsFoi other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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an order cannot be collatéral! y attacked by an action against the référée 
and his bondsmen to recover amounts allowed, even thougli the allowances 
were erroneous. 
3. Bankbuptcy <s=230— REFEREES — Bonds or. 

Bonds given by référées in bankruptcy, conditloned that such officiais 
sball faithfully disctiarge and perform ail dutles appertaiiiiiig to the 
office of référée, neither croate nor glve any rlght of action to the obligée 
therein named, or for the use of persons for whom they are giveu, but 
are merely collatéral security for performance by the referee of the du- 
tles imposed by the Bankruptcy Act. 

At Law. Actions by the United States against Ezra Brainerd, Jr., 
and others, against W. T. Ward and others, and against R. H. Mat- 
thews and others, référées in bankruptcy and their bondsmen. On de- 
murrers to the pétitions. Demurrers sustained. 

Paul Pinson, Asst. Dist. Atty., of Tulsa, Okl. 

N. A. Gibson, Jos. L. Hull, and T. L,. Gibson, ail of Muskogee, Okl., 
andj. H. Gordon and E. E. Mcinnis, both of McAlester, Okl, for 
défendants. 

POLLOCK, District Judge. The above-entitled and numbered cases 
are each and ail actions at law brought by the United States in its own 
right and title to recover from défendants therein named, the same 
being the référées in bankruptcy dtily qualified and acting in the re- 
spective referee divisions of this district, and their bondsmen, sums 
of money allowed to and collected by said référées out of estâtes in 
bankruptcy by them being administered under either gênerai or spécial 
orders in bankruptcy proceedings made by the presiding judge of this 
court, which said amounts so charged, collected, and received by de- 
fendant référées are by the government said to hâve been in excess of 
the compensation to them allowed by the provisions of the Bankruptcy 
Act (Act July 1, 1898, c. 541, 30 Stat 544). 

To the said several pétitions défendants therein hâve demurred. The 
grounds of said demurrers are: (1) Want of sufficient statement of 
f acts to constitute a cause of action against défendants ; (2) misjoinder 
of causes of action. In so far as the latter ground for demttrrer is 
concerned, it is évident, if the demurrers be sustained, nothing of a 
vital nature would be determined, for a séparation of causes of action 
could be ordered and ail proceeded with. 

The first ground for demurrer stated raises the substantial question 
presented in thèse cases. Thèse being actions at law, it is clear the 
plaintifï must recover on the strength of its légal right or title to the 
funds sought, or not at ail. The question, therefore, in thèse cases 
is : What, if any, légal right or title to the funds sought to be re- 
covered does the plaintifï plead in its pétitions. As the claims of the 
government in ail the above cases are of the same gênerai nature, ail 
will be considered together. 

[ 1 ] The moneys now in the hands of the several référées, sought to 
be recovered by plaintifï, were retained by them out of estâtes in bank- 
ruptcy being administered under the Bankruptcy Act in courts of bank- 
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ruptcy, and were retained in pursiiance of orders, either gênerai or 
spécial, made in the course of administration of such estâtes. It is 
therefore évident any such funds arose out of the private property of 
either the creditors of said estâtes in bankruptcy or of the bankrupts 
themselves, and that the plaintitï has no pecuniary interest therein, 
except it transpire in some particular case the government was n cred- 
itor claiming under the law in its own right, and no such claim is pre- 
sented in thèse cases. Being the private property of the parties to 
the bankruptcy proceeding out of which the funds arose, and the 
government having no pecuniary interest therein, raore than it or the 
State has in the private property of parties litigant in courts of their 
création, and conceding for the purpose of argument, but not so hold- 
ing, in thèse cases, the moneys retained by the référées as fées or 
compensation for services performed was, as claimed by plaintiff, in 
excess of the amounts allowed under the provisions of the Bankruptcy 
Act, and in conséquence the orders of allowance made were erroneous, 
the question presented hère for décision, in its last analysis, is this : 

May the United States, as the représentative of those claimants be- 
fore its bankruptcy court to whom the funds in dispute would hâve 
gone, had such erroneous orders not been made, hère, now, in thèse 
purely collatéral actions, hâve such erroneous orders on which the 
claims of the référées were allowed and paid re~examined and cor- 
rected to the use and for the benefit of private parties litigant, who 
failed, neglected, or refused in the time, manner, and form by the 
law provided to hâve said orders reviewed for error ? 

An examination of the adjudicated cases discloses many instances 
in which the government, in the exercise of a power expressly con- 
ferred by the law, or in the exercise of power implied from the law, 
as the représentative of a class in which it has a spécial interest, or 
in the performance of some public duty, has appeared as a party lit- 
igant in such représentative capacity as it must appear in thèse actions 
in order to recover. Of such nature are ail those suits brought by the 
government to cancel patents to a portion of the public domain, to 
recover or control the aliénation of lands belonging to its Indian wards, 
to cancel judgment of naturalization, letters patent, and the like mat- 
ters of équitable cognizance. United States v. San Jacinto Tin Co., 
125 U. S. m, 8 Sup. Ct. 850, 31 L. Ed. 747; United States v. Ameri- 
can Bell Téléphone Co., 128 U. S. 315, 9 Sup. Ct. 90, 32 L. Ed. 450; 
United States v. Rickert, 188 U. S. 432, 23 Sup. Ct. 478, 47 E. Ed. 
532; Heckman v. United States, 224 U. S. 413, 32 Sup. Ct. 424, 56 
L. Ed. 820; Causey v. United States, 240 U. S. 402, 36 Sup. Ct. 365, 
60L. Ed. 711. 

Again, it has been held, in certain cases wherein a public officiai 
acting under authority of the government is required to give an offi- 
ciai bond running to the government to account for and pay over to 
those entitled to receive moneys coming into his hands as such officiai, 
the government may institute an action on such official's bond for 
the use and benefit of ail those entitled to receive moneys coming into 
the hands of such officer, for which he has failed or refused to ac- 
count and pay over, but which he has appropriated to his own use under 
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such circumstances as constitute a clear breach of the conditions of 
the bond, and this on the ground and for the reason that a légal title 
and right of action in such case is hy the terms of the bond vested 
in the United States. Such was the case of United States v. Abeel, 
174 Fed. 12, 98 C. C. A. 50, cited and relied upon by plaintiff in thèse 
actions. Said case was an action brought by the government to recover 
on the officiai bond of the clerk of a fédéral court for the benefit of 
those entitled to receive the moneys coming into the hands of the 
clerk under orders of the court, not as an award of fées which the 
clerk was entitled to charge and collect for the performance of officiai- 
duties, but as the custodian of funds in the hands of the court, which 
the clerk, under no order of court, was entitled to receive and appro- 
priate to its own use either as an individual or in his officiai capacity 
for the benefit of the government. The condition of the bond of the 
clerk broken in such cases reads as follows : 

"Now, if [sald. clerk aud his deputies] shall * » * properly aceount for 
ail moneys c-oming Into liis hands as required by law," etc. 

In delivering the opinion for the court, Shelby, Judge, among other 
things, in United States v. Abeel, said: 

"The bond sued on is payable to the Uulted States. The légal title, there- 
fore, to whatever suni is due for a breach of the bond, is in the government. 
Under the ancient oommon law, no action whatever could be maintained on 
the bond at law, except by the payée named in the bond. Asi modifled by 
statutes and décisions in most jurisdictions, others havlng équitable intereste 
are peimitted to assert them at law, but they are usually required to do so 
in the name of the payée. Tins is true, even where the payée is entirely with- 
out pecuniary interest, and is the mère holder of the légal title. Therefore, 
in the absence of a statute changing the rule, thls action could only be brought 
in the name of the government, the payée in the bond, and the only ques- 
tion in this aspect of the case is whether or not it is a fatal defect to fail 
to name the person or persons entitled to the fund, and tO' aver that the suit 
Is for his or their use. When we consider that the pétition fully states the 
facts, and shows that it would be impracticable to name ail who may be en- 
titled to sonie small portion of the fund, this objection seems technical and 
wanting in merit and substance," etc. 

Cases of this and the like character are the nearest approach to the 
cases at bar diligent counsel for the government hâve been able to find 
in the reported cases and place on their briefs. Are they controlling in 
the cases at bar, either in point of principle or fact? 

One apparent distinction rnay be noted. Ail moneys coming into the 
hands of a clerk of the fédéral court of this country by way of com- 
pensation for his officiai services as clerk under the law is the property 
of the government and as such must be turned over to the government. 
On the contrary, ail the fées and compensation of a référée in bank- 
ruptcy coming into his hands is his individual property. In an order 
of the court requiring funds to be paid over to the clerk of the court 
inheres no finding or détermination by the court that the title to such 
fund, or any part thereof, shall by compliance with the order pass to 
the clerk. On the contrary, when an order is made by the court that 
any moneys arising out of an cstate being administered in bankruptcy 
shall be paid to or received by a référée for services by him performed 
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in his officiai or other capacily as an officer of the court under the 
terms of the Bankruptcy Act passes title to such fées or compensation 
when paid absolutely to the référée, unless such title by future order 
of the court, or on review, be divested, and ail orders of the référée 
himself are subject to review for error by the court. Hence it is the 
•obligation required to be given by a référée in bankruptcy contains no 
condition whatever to account for any moneys coming into his hands, 
and this for the reason none are thought to corne into his hands to 
which hq is not entitled by the law. The sole condition of a referee's 
bond reads, as follows : 

"Xow, therefore, if the said shall well and faithfully discharge and 

perform ail tlie dutles pertaiulng to the said ofliec of référée in bankruptcy, 
then thls obligation to be void ; othervvise, to remain in full force and virtue." 

It has been many times held the sovereign in its représentative capac- 
ity has no implied povver to demand a gênerai accounting for the pur- 
pose of impounding funds collected in excess of that by law allowed 
for the benefit of individuals entitled thereto, because the state, through 
its public officiais, should not so assist either party in a private con- 
troversy. Oklahoma v. Atchison, Topeka & Santa Fé Ry. Co., 220 U. 
S. 277, 31 Sup. Ct. 434, 55 L. Ed. 465 ; State ex rel. Barker v. Chicago 
& Alton R. R. Co., 265 Mo. 646, 178 S. W. 129, L. R. A. 1916C, 309; 
People V. Albany & S. R. R. Co., 57 N. Y. 164; People v. Ingersoll, 58 
N. Y. 1, 17 Am. Rep. 178; In re Benton, 66 Vt. 507, 29 Atl. 805 ; State 
ex rel. v. Dunbar, 53 Or. 45, 98 Pac. 878, 20 L. R. A. (N. S.) 1018. 

In M., K. & T. R. R. Co. v. No. R'd., etc., Com'rs, 183 U. S. 53, 22 
Sup. Ct. 18, 46 L. Ed. 78, Mr. Justice Brewer, delivering the opinion 
for the court, said : 

"It is true that the state has a governmental Interest in the welfare of ail its 
citizens, in compclling obédience to the légal orders of ail its officiais, and in 
secui'lng eompliance with ail its laws. But such gênerai governmental in- 
terest is not that which makes the state, as an organized political community, 
a party in interest in the litigation, for if that were soi the state would be a 
party in interest in ail litigation, because the piirpose of ail litigation is to 
presei-ve and enforce rights and secure comi)liance witli the law of the 
state, either statute or comimon. The interest must be one in the state as an 
artificial person." 

In United States v. San Jacinto Tin Co., 125 U. S. 273, 8 Sup. Ct. 
850, 31 L. Ed. 747, Mr. Justice Miller, delivering the opinion for the 
court, said : 

"The government must show that, llke the private individual, it has such 
an interest in the relief sought as entitles ît to move in the matter. If it be a 
question of property, a case must be made in whicrh the court can afCord a 
remedy In regard to that property ; if it be a question of fraud, which would 
render the instrument void, the fraud must operate to the pre.1udice of the 
United States ; and if it is apparent that the suit is brought for the benefit of 
some third party, and that the United States has no peeuniary interest in the 
remedy sought, and is uuder no obligation to the party who will be benefited to 
sustain an action for bis use, in short, if there does not appear any obligation 
on the part of the United States to the public, or to any individual, or any 
interest of its own, It can no more su.stain such an action than any private 
person could under similar eircumstances." 

True it is, by act of Congress of July 1, 1916 (39 Stat. 311, c. 209), 
the agents of the Department of Justice investigate the acts of référées 
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and trustées in bankruptcy as they do the accounts of clerks, marshals, 
and other officers of our national courts. But such investigation as 
cieclared by the act is made for the purpose of "the détection and pros- 
ecution for crime," and not for the purpose of laying the foundation 
for a civil action on the part of the government. 

For the above reasons I am inclined to the opinion the plaintiff in 
thèse cases does not show by its pétitions such a légal title or right to 
the moneys in controversy as authorizes it to bring and prosecute thèse 
actions. However, over and above ail, there appears another vital 
objection to the prosecution of thèse présent actions by the government. 

[2, 3] As bas been seen, the funds herein sought to be recovered by 
the government came into the hands of défendant référées under and 
in pursuance of orders made by judicial officers in the conduct of judi- 
cial proceedings over which the courts of bankruptcy for this district 
had full and complète jurisdiction of the subject-matter, the estate being 
administered therein, of the claims of creditors and others thereto, and 
with full and ample jurisdiction and power to make ail orders, déci- 
sions, and decrees with référence to the claims of the parties and said 
estâtes, including the allowance of compensation to the référées as 
officers of said courts under and within the provisions of the Bankrupt- 
cy Act. The allowance of claims of any and ail natures against an 
estate being administered in bankruptcy is subject to review for error 
therein at the suit of necessary parties thereto and interested therein. 
An order allowing or disallowing any claim of any character against 
an estate in bankruptcy is a judicial order. The jurisdiction and power 
to make a judicial order, décision, or decree includes the power to 
make it binding and enforceable until reversed or set aside by some 
appropriate tribunal established for that purpose. The jurisdiction and 
power to make judicial décisions includes the power to décide wrong 
as well as right, and to make a wrong décision binding as firmly as a 
right one, until reviewed or changed for error. 

Any and ail the matters of which the government hère complains 
could, if erroneous, hâve been corrected on review. That which the 
government présents in thèse cases is not that défendant référées bave 
in their possession funds to which they hâve no right or title, or that 
they or the court under whose orders titles to the funds passed to the 
référées hâve acted corruptly in any manner, or that défendant réf- 
érées bave wrongfully appropriated to their owri use funds not ad- 
judged to them. On the contrary, the claim of the plaintiff merely is 
that the judicial orders made allowing the fées as compensation to the 
référées are not by the Bankruptcy Act, properly construed, allowable 
under its terms; that is to say, that said orders are simply erroneous. 
However, no obligation was given by either the défendant référées or 
the able court by whom they were appointed, guaranteeing either the 
government or private parties litigant against errors of either law or 
fact. The law does provide a method for the correction of such judi- 
cial errors. Such method provided was not followed. In my judg- 
ment, if errors were committed in the making of the orders granting 
the allowances complained of to the défendant référées in thèse cases, 
they cannot be corrected in thèse pure! y collatéral actions at law for 
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the benefit of those who had their day in court as private parties liti- 
gant, but slept on their rights until they cannot now be heard to com- 
plain, and, indeed, are not complaining. 

It bas been many times held bonds or obligations of the nature set 
forth in thèse actions in and of themselves neither create nor give any 
right of action to the obhgee therein named, or to the tise of the per- 
sons for whom given. The obligation ont of which the cause of action 
arises for its breach must rest in the law itself. The bonds given by 
the référées impose no new or additional obligation on the référées. 
The bonds are in the nature of a collatéral security given by the réf- 
érées to insure their faithful performance of the duties imposed by lav*'. 
Ryus V. Gruble, 31 Kan. 767, 3 Pac. 518; Spokane County v. Prescott, 
19 Wash. 418, 53 Pac. 661, 67 Am. St. Rep. 737; Citv of Butte v. 
Goodwin, 47 Mont. 155, 134 Pac. 670, Ann. Cas. 1914C, 1012. Hence 
référées in bankruptcy are by the terms of the Bankruptcy Act re- 
quired to give an obligation conditioned as above stated to insure the 
faithful performance of their duties as ministerial ofRcers, and not 
their acts donc in a judicial capacity. In Randle v. Brigham, 7 Wall. 
523, 19 L. Ed. 285, Mr. Justice Field, delivering the opinion for the 
court, said: 

"Now, it is a gênerai principle, applicable to ail judicial offlcers, that tliey 
are not liable to a civil action for any .iudicial act done witliin tlieir jurisdic- 
tion. In référence to .iudges of limited and inferior autliority, it lias been 
held that they are protected only when they act within tlicir jurisidiction. If 
this be the case with respect to them, no such limitation exists with respect to 
judges of superior or gênerai authority. They are not llal>le to civil actions 
for their judicial acts, even when such acts are in excess of their jurisdiction, 
unless perliaps where tlie acts in excess of jurisdiction are done maliciously 
or corruptly. This doctrine is as old as the law, and its maintenance is 
essential to the impartial administration of justice. Any other doctrine would 
necessarily lead to the dégradation of the judicial authority and the destruc- 
tion of its usefulness." 

See, also, Alzua v. Johnson, 231 U. S. 106, 34 Sup. Ct. 27, 58 L. Ed. 
142 ; White v. Morse, 139 Mass. 162, 29 N. E. 539 ; Butler v. Potter, 
17 Johns. (N. Y.) 145 ; State ex rel. v. Jackson, 68 Ind. .58. 

As a necessary séquence the orders of allowance to the défendant 
référées in thèse cases were made in the exercise of a judicial duty or 
pow^er. Even if it be conceded, for the purpose of argument, such or- 
ders were erroneous under the terms of the Bankruptcy Act, they may 
not by this court be reviewed or corrected in thèse purely collatéral 
actions, nor may the bondsmen be held liable to an action thereon by 
the plaintiff after the estate in which the orders were made and the fées 
paid to the référées is finally closed. In re Allert (D. C.) 173 Fed. 
691 ; United States v. Sondheim (D. C.) 188 Fed. 378; In re Tebo (D. 
C.) 101 Fed. 419. 

It follows the several demurrers interposed by the défendants to 
the pétitions of plaintiff, for the reasons stated, must be sustained. It 
is so ordered. Nothing herein to be construed as either approving or 
disapproving the allowances made to the respective référées, défend- 
ants herein. That question is not considered. 
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MEMORANDUM DECISIONS 



THE ALMORA. (Circuit Court of Appeuls, Second Circuit. April 24. 1918.) 
No. 251. Appeal from the District (îourt of tlie United States for the Eastern 
District of New York. Libe! by tlie Standard OU Company, owner of the 
steamshlp Muskogee, against tlie steamsliip Almora, claimed by A. H. Torb- 
.iarnsen. From a. decree dlsmlssing the libel, libelant appeals. Afflrmed. 
Kirlin, Woolsey & Hickox, of New York City (E. S. Ersklne, of New York City, 
of counsel), for appellant. Harrlngton, Blg^ham & Englar, of New York City 
(T. Catesby Jones, of New York City, of counsel), for appellee. Before 
HOUGH, Circuit Judge, and LBARNED HAND and MAYBR, District Judges. 

PER CURIAM. Decree aflinned with costs. 

The opinion of Van Veehten Veeder, District .Tudge, Ini the lower court, was 
as follows: The évidence leaves no doubt In my mind that the Almora was 
properly nioored, and that no negleet of any reasonable précaution may be at- 
tributed to her. She broke loose in a hurricane, at a tinie when the wind 
reached a velocity of 75 miles an hour. It seems to me to be a clear case 
of inévitable accident. The libel is disinlssed, without costs. 



BALTIMORE & O. R. 00. v. DEA. (Circuit Conrt of Appeals, Fourth Cir- 
cuit. July 23, 1918.1 No. 1575. In Rrror to the i:>istriet Court of the United 
States for the Southern DlRtriet of West Virginia, at Huntlngton. W, R. 
Thompson, of Huntlngton, W. Va., for plaintiff in error. Meek & Renshaw, 
of Huntlngton, W. Va., for défendant In error. 

PER OURIAM. Writ of error dlsmlssed under rule 20 (2;J3 Ped. xlii, 146 
G. C. A. xiii) per agreement of attorneys. 



BARBALATT et al. v. UNITED STATES. (Circuit Court of Appeals, Sec- 
ond Circuit. January IG, 1918.) No. 34. In Error to the District Court of 
the United States for the Southern District of New York. Crtminal prosecu- 
tion by the United Statesi against Joseph Barbalatt and others for conspiracy 
to commit an offense against the United Statesi and for fraudulently conceal- 
ing property of Fox & Barbalatt, bankrupts. from their trustée in bankruptcy. 
Judgment of guilty as to Barbalatt and others of the défendants, and they 
bring error. Afflrmed. Archibald Palmer, of New York City (Maurice S. 
Hyman, of New York City, of counsel), for plalntlffs In error. Francis G. 
Caffey, U. S. Attv., and E. Paul YaselU, Asst. U. S. Atty., both of New York 
City. Before WARD and HOUGH, arcult Judgas. and I.EARNED HAND, 
District Judge. 

PER CURIAM. Judgment affirmed. 



CHAPMAiN V. MIULS & GIBB et al. (Circuit Ct)urt of Appeals, Second 
Circuit. February 13, 1918.) .No. 52. Ai>peal from the District Court of the 
United States for the Southern District of New York. Bill for reeeiver by 
Henry W. Chapman against Mills & Gibb. From a decree allowlng a daim 
(241 Fed. 715) the M. & G. Properties Company, Incorporated, appeals. Af- 
flrmed. Before WARD and ROGERS, Circuit Judges, and I.EARNED HAND, 
District Judge. 

PER CURIAM. Decree (241 Fed. 715) affirmed. 
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ORAMEH V. TINITEJ) STATES. (Oircull. Court of Appenls, Xintli Circuit. 
May 14, 1018.) No. ;il:î4. In ICrror to the District Court of the United States 
for the District, of Moiirana. Wellitisîtou 1). lianlnn, and G. M. Sawyer, both 
«f IlelMia, Mont., for plaintiff in error. B. K. Wlu;eler, U. S. Atty., and 
James H. Baldwin, Asst. U. S. Atty., botli of Butte, Mont. 

PEK CURIAM. Upon motion of «mnsel for défendant in error, counsel for 
plaintiffl in err<jr consenting, ordered, writ of error disuiissed. 



ELECTRIC BOAT CO. v. IvAKE TORPEDO BOAT CD. (two cases). (Cir- 
cuit Court of Appeals, First Circuit. May 3, lOlS.) Nos. 1203, 124!). Appeals 
f rom tlio Distri('t Ct)urt of tlie United Stat(>s' for the District of Maine ; Clar- 
ence Haie, Judge. Bills by the Electric Boat Company against the Lalve Tor- 
pédo Boat Company. From decreea disniis-sina; the bill.s, complainant appeals. 
Revcr.sed and remanded with directions, l'ennie, Davis, Marvin & Edmonds, 
William II. Davis, and Dean S. Edmonds, ail of New York City, for appellant. 
J. Edsar Bull, of New York City, for appellee. Before DODGB, BINGHAM, 
and JOHNSON, Circuit Judges. 

PER CURIAM. Thèse are appeals from decrees granting motions by the 
défendant below to dismlss the plaintiff's bill. The motions were granted and 
the bills dismissed on the authority of the décision of the Court of Appeals 
for the Second Circuit in Marconi, etc., Cb. v. Simon, 231 Fed. 1021, 145 C. 
C. A. 656. Pending the plaintlit's appeal to this court, the Suprême Court has, 
on Mardi 4, 1918, revcrsed the decree of the Court of Appeals in the above 
case, and also the decree of the District Court thereby attirmed, and has re- 
manded the case, to the end that the rights of the parties may be considered 
and determined in tlie llght of the construction glven Act June 25, 1910, c. 
423, 36 Stat. 851 (Comp. St. laiB, § 9465), by the Suprême Court in Wm. Cramp, 
etc., Ce. v. Ship & Engine Bldg. Co., 246 U. S. 28, 38 Sup, Ct. 271, 621 L. Ed. 

; also decided on March 4, 1918. A pétition for rohearing in the last-'men- 

tioned case 1ms been denled. It is not dlsputed that what has been decided as 
above by the Suprême Court requires us to reverse the decrees of dismissal 
now before ua and remand the cases for further pro(;epdlngs in the District 
Court. As there has never been any hearlng ou pleadiugs and proofs la 
tliat court in either casie, we follow the course indicated by the disposition 
made by the Suprême Court of the above cases before it. The decrees of tlie 
District Court are reversed, and the ca.ses remanded to that court for consid- 
ération and détermination of the rights of the parties in the liglit of the con- 
struction giveu ihe act of 1010 by the Suprême Court in tlie décisions referred 
to in tliis opinion. Tlie appellant i-ecovers its costs of appeal. 



ERBER Y. UNITED STATES. (Circuit Court of Appeals, Second Circuit. 
April 24, 1018.) No. 210. In Error to tlie District Court of the United States 
for the Southern Distilct of New York:. Eniil lOrTier ^-as convicted of a viola- 
tion of Crimiiial Code (Act Mardi 4. IDW), c. :!21l ^ 215, :\-i Stat. ll.-.O (Conip. 
St. 1916, § ICiS-")), and he bilngs error. Afflrniwl. G. E). Joseph, of New York 
City, for plaintiff in error. Frands G. Caffey, U. S. Atty., of New Yorli City 
(F. M. Boosa, Asst. U. S. Atty., of New York City, of couns<il), for the United 
States. Before W.\.RD, HOUGH, and MANTON, Circuit Judges. 

PER CURIAM. Judgment aflirmed. 
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FAIRHAVEN WATER CO. v, INMACHUOK DREDGING CO. (Cireuli 
Court of Appeals, Ninth Circuit. May 6, 1918.) No. 3148. In EiTor to tho 
District Court of the United States for the Second Division of the District of 
Alasita. Thomas R. WTiite, of San Francisco, Cal., for défendant in error. 

PER CURIAM. Ordered, motions of défendant in error to docket cause and 
for dismissal of writ of error, pursuant to provisions of subdivision 1 of 
rule 16, granted, and writ of error dismissed. 



FERGUSON et al. v. BABCOCK IX'MBRB & LAND CO. (Circuit Court of 
Appeals, Fourtli Circuit. July 8, 1918.) No. 1589. Appeal from the District 
Court of the United States for the Western District of North Carolina, at 
Ashevllle; James E. Boyd, .ludge. Mark W. Brown and F. A. Soadley, botb 
of Ashevllle, N. C, for appellant.s. Meriimon, Adams & Johnston, of Ashevllle, 
N. C, and John F. Sbields, of Phlladelphia, Pa., for appellee. 

PER CURIAM. Decrce of District Court (243 Fed. 623) afllrmed- Order 
allowlng appeal to Suprême Court filed. 



GARRISON V. KURT. (Circuit Court of Appeals, Eighth Circuit. February 
28, 1018.) No. 194. Pétition to Revise Order of the District Court of the 
United States for the Disti-lct of Kansas. E. L. Foulke and Jesse D. Wall, 
both of Wiehita, Kan., for petitioner. R. D. Holmes, Charles G. Yankey, and 
W. E. Holmes, ail of Wiehita, Kan., and Charles C. Calkin, of Klngman, Kan., 
for respondent. 

PER CURIAM. Pétition to revise dismissed, at costs of petitioner, on the 
ground that questionsi ralsed by the pétition are determined on the appeal be- 
tween the same parties in No. 5018 (249 Fed. 672, C. 0. A. ). 



G. F. HARYEY CO. v. UNITED STATES. (Circuit Court of Appeals, Sec- 
ond Circuit. Januarj' 16, I&IS.) No. 45. In Error to the District Court of 
the United States for the Northern District of New York. Action by the 
United States against the G. F. Harvey Company. There was a judgment for 
the United States, and défendant brings error. Afflrmed. Edgar T. Brackett 
and Benjamin P. Wheat, both of Saratoga Springs, N. Y., for plaintiff in 
error. D. B. Lucey, U. S. Atty., of Ogdeasburg, N. Y. Before WARD and 
HOUGH, Circuit Judges, and DEAENED HAND, District Judge. 

PER CURIAM. Judgment aflJrmed. 



JACOBS V. CAPT. J. P. HOLLINGSWOBTH, Commander of Company C, 
313th United States Infantry, Camp Meade, Md. (Circuit Court of Appeals, 
Fourth Circuit May 20, 1918.) No. 1629. Appeal from the District Court of 
the United States for the District of Maryland. Joseph Hettleman, of Balti- 
more, Md., for appellant. S. K. Dennls, U. S. Atty., of Baltimore, Md., for 
appellee. 

PER CURIAM. Appeal dismissed under rule 20 (233 Fed. xiii, 146 C. C. 
A. xiii) per agreemeut of counsel. 



UEARY V. GUNNING BOIEER & MACHINE CO, THE VIKIXG. (Cir- 
cuit Court of Appeals, Fourth Circuit. March 22, 1918.) No. 1596. Ap- 
peal from the District Court of the United States for the Distiiet of Mary- 
land. John H. Skeen, of Baltimore, Md., for appellant. Walter D. Suink, of 
Baltimore, SId., for appellee. 

l'IOR (n:RIAM. Appeal dismissed under rule 20 (233 Fed. xiii, 140 C. C. A. 
xiii) per agreement of counsel. 
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TJVERPOOL, BHAZIL & RIVER PLATE STF.AM NAVIGATION CO., 
Limited, y. BROOKLYN EASTERN DISTRICT TERMINAL. (Circuit Court 
of .Ippeals, Second Circuit. ï'ebruary 18, 1917.) No. 159. Appeal from the 
District Court of the Tlnitt^ States for tlie Southern Distric-t of New York. 
Suit in admirai ty by the Liverp(x>l, Brazil & River Plate Steam Navigation 
Company, Limited, against the Brooklyn Eastern District Terminal. Decree 
for respondent, and lihelant appeals. Aftirmed. Burllngham, Montgomery & 
Beecher, of New York City, for appellant. Park & Mattison, of New York 
City, for appellee. Before WARD and ROGERS, Circuit Judges, and LEARN- 
ED HAND, District Judge. 

PER CURIAJM. DecTee afflrmed, and motion for certification denied. 



LYON NON-SKID CO. et al. v. EDWARD V. HARTFORD, Inc. (Circuit 

Court of Appeals, Second Circuit. April 20, 1918.) No. '2'S2. Appeal from the 
District Court, of the United States for the Southern District of New York. 
Suit by the Lyon Non-Skid Company, and the Métal Stamping Company 
against Edward V. Hartford, Incorporated. From a decree for comiïlainants 
(247 Fed. 524), défendant appeals. Atlirmed. Clifford E. Dunn, of New York 
City (.T. Edgar Bull, of New York City, oC counsel), for appellant. Harry L. 
Duncan, of New York City (Drury W. Cooper, of New York City, of counsel), 
for appellees. Before WARD, ROCÎERS, and HOUGH, Circuit Judges. 
PER CURIAM. Decree (247 Fed. 524) allinned, with costs. 



OLD DOMINION S. S. CO. v. McNRII^HIGGINS CO. (Circuit Court of 
Appeals, Seventh Circuit. November 13, 1917.) No. 2511. In Error to the 
District Court of the United States for the Eastern Division of the Northern 
District of Illinois. Action at law by the McNeil-Higgins Company against 
the Old Dominion Steaniship Company for damages for loss of slilpment of 
cofifee. Judgment for plaintifC, and défendant brings error. Affirmed. For 
prier opinion, see 235 Fed. 854, 149 C. 0. A. 166. Worth E. Gaylor, of Chicago, 
111., for plaintifl! in error. Charles A. Butler, of (^licago, 111., for défendant 
in error. Before BAKER, ALSCHULER and EVANS, Circuit Judges. 

l'ER OURIAM. On the previous appeal to this court in this case we held 
the (juestion of defendant's liability upon the record at that time before us, 
presented issues for the jury to détermine. 235 Fed. 854, 149 C. C. A. 166. It 
is now contended by plaintifE in error that upon the second trial additional 
évidence was received, which made it necessary for the District Court to 
grant the motion for a directed verdict. We think otherwise. The testimony 
on the second trial did not materially change the important and controUing 
tacts referred to in the previous opinion. The court properly referred the 
disputed issues to the jury. The other assignments of error urged by plaintifl: 
in error hâve been examined by us and ail are overruled. We do not believe 
their considération warrants an extended discussion. The judgment is af- 
firmed. 



THE REBECCA. (Circuit Court of Appeals, Second Circuit. February 13, 
1918.) No. VM. Appeal from the District Court of the United States for the 
Eastern District of New York. Suit in admiralty by the Hudson Towboat 
Company against the barge Rebecca ; the New Y(jrk Central Railroad Com- 
pany, claimant. Decree for libelaut, and elaimant api)eals. Aflirmed. Har- 
rington, Bigham & Englar, of New York City, for appellant. Alexander & Ash, 
of New York City, for appelu». Before WARD, ROCJERS, and HOUGH, Cir- 
cuit Judges. 

PER CURIAM. Decree aftirmed. 
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THE RIVER MEANDEE. (Circuit Court of Appeals, Second Circuit. Aprll 
10, 1918.) No. 204. Appeal froin tlie District Court of tbe United States for 
the Southern District of New York. Libel l)y tlie P. Lorillard Company 
against ttie steamship River Meander, her englues, etc., elaimed by Norton & 
Sons, togetlier witti four other consoUdated cases. There were decrees for 
libelants (209 Fed. 931), and claimant appeals. Aflirnied. Kirlin, Woolsey & 
Hickox, of New York City (J. Parker Kirlin, John M. Woolsey, and Harry D. 
Thirkleld, ail of New York City, of counsel), for appellant. Harrlngton, Blg- 
ham & Englar, of New York City (D. Roger Englar, of New York City, of 
counsel), for appyllee. Before WARD, ROGEllS, and HOUGH, Circuit Judges. 

PER OURIAM. Decree (209 Fed. 9.31) affirmed. 



SIEGEIj V. SOUTHERN PAG. CO. (Circuit Court of Appeals, Seventh 
Circuit. February 28, 1918.) No. 2528. In I>ror to tbe District Court of 
the United States for the Eastern Division of the Northern District of 
Illinois. Action by Kate Siegel against the Southern Pacific Company. There 
was a Judgment for défendant, and plaintifE brings error. Affirmed. Samuel 
B. Klng, of Chicago, 111., for plalntlffi in error. .Tobn A. Sheean, of Chicago, 
m., for défendant in error. Before BAKER, KOHLSAAT, and ALSCHULBR, 
Circuit Judges. 

PER CURIAM. At the close of the évidence the court dlrected a verdict for 
défendant. This was right, flrst, beeause the record failed to establlsh or 
warrant an Inference of négligence of défendant, and, second, beeause the 
alleged négligence Is not shown tO' be the proxlmate cause of the injury. Af- 
firmed. 



STBDLWAGEN v. CT^UM. (Circuit Court of Appeals, Slxth Circuit March 
15, 1918.) No. 2448. Api)€al from the District Court of tlie United States for 
the Northern District of Ohlo. Pétition by A. O. Stellwagen, trustée for Mar- 
garet Zengerle, for an order requirlng the surrender of property by Alfred 
Clum, trustée in bankruptey of the (îeorgian Bay Company. From a decree 
dlsmisslng the pétition, petltioner appeals. Decree atHrmed, in conformity to 
answers of the Suprême Court to questions certifled (245 U. S. 605, 38 Sup. 
et. 215, 62 T.. Ed. ). 

PER OURIAM. This cause coming on to be heard on the transcript of the 
record from the court below, two of the questions presented by the record and 
argued by cfransel were in substance: (a) Whether the Bankruptey Act of the 
United States, in force on the dates of the transactions in issue, operated to 
suspend section 6343 of the Revlsed Statutes of Ohlo, as such section stood 
February 2, 1910; and (b) vfhether the Bankruptey Act operated to suspend 
the sections Info whlch section 6343 was divided and numbered February 15, 
1910, by the General Code of Ohlo, to wlt, sections 11102, 11103, 11104, and 
11105, as such sections existcd May 5, 1910. The court, flndlng itself unable 
to reach a satlsfactory conclusion as to the clalmert suspension, enterwl an 
order November 7, 1914, certlfying the foregoing questions to the Suprême 
Court for Its Instructions thereon. On February 4, 1918, the Suprême Court 
announced an opinion (245 U. S. 605, 38 Sup. Ct. 215, 62 h. Ed. — ) in the 
cause that the foregoing questions so certlOed "must l)e answered in the néga- 
tive," and on March 9, 1918, the mandate of that court in the cause was filed 
In thls court. On considération whereof, and for reasons expressed in the 
opinion of this court November 7, 1814 (218 Fed. 730, 732, 733, 134 C. O. A. 
408), it Is now ordered, adjudged, and decreed by tlils court that the decree 
of the court below affinning the order of the référée, be and the same hereby 
is affirmed, with costs ; and it Is further ordered that for purposes of rehear- 
ing under and according to rule 28 of this court (202 Fed. xlx) the date of 
the flling of thls decree shall be treated as the date of the flllng of the 
oplulon herein. 
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STROMBERG MOTOR DEVICES CO. r. ARNSON et al. (Circuit Court of 
Appeals, Second Circuit. April 10, 191S.) No. !«]-. Appeal froin tlie District 
Court of tlie United States for tlie Soutliern District of New Yorl<. Suit by 
the Stromberg Motor Devices Company asaiiist lAidwig Arnson and Alfred 
Micliaels, as copartners, etc. From a decrce for défendants, eomplainants 
appeal. Affirmed. See, also, 2.S9 Fed. 801, 153 C, C. A. 19. William Houston 
Ii:envon, of New York City, and K. A. Brown, of Chicago, 111. (Seward Davis, 
of New York City, of connsel), for appellant. Frederick Zorn, of New York 
City (.Toseph Kahn, of New York aty, of counsel), for appellees. Before 
WARD, ROGERS, and HOUGH, Circuit Judges. 

PER CURIAM. Decree affirmed. 



In re M. & H. GORDON. (District Court, S. D. New York. December, 
1917.) In Bankruptcy. In tbe niatter of M. & H. Gordon, bankiiipts. On 
motion for confirmation of composition. Granted. For prior opinion, see) 
245 Fed. 905. 

MAYER, District Judge. On the return of this proceeding from the spécial 
master, an entirely différent situation is presented from that which was the 
subject-matter of my previous opinion. It is conceded by ail counsel that tlie 
conclusion arrived at on the previous record was inévitable. New, how- 
ever, I am entirely satisfied tliat the ijayment of the bills of the aceountant 
and détective incurred by Mr. Myers on belialf of his client. Géra Mills, is 
not to corne, and was not intended to corne, from the bankrupt. One of the 
purposes of the composition was to save, if possible, a sinall sum for the 
wldow of one of the deceased bankrupts. In view of my former opinion in 
the matter, It is but just to Mr. Myers to state that I am pleased that the 
faets as now clearly presented fiiUy réfute any purpose either to violate the 
letter or spirlt of the statute or to indulge in any unethical conduct. In view 
of the pending foreclosures and the situation generally, I think the composi- 
tion, if modifled as indicated by me on the argument, would be in the best 
interests of the creditors. I see no reason to doubt that the socalled family 
clainis are other than legitimate. Further controversy would unduly prolong 
the disposition of this estate, and at most miglit result in a very slight in- 
crease for the creditors. On the other hand, the probability of decrease is 
so much greater than that of increase that in the circumstances I think it l)est 
to confirai the composition. I am very glad, however, that counsel for the 
objecting creditor brought up the whole subject, because the discussion and 
the résultant conclusions may (and I hope will) bo of ser\'ice in connection 
wlth compositions. Ttie order may be settled on notice for any day after 
to-day. 



1024 . 250 FEDERAL EEPORTEB 



UNITED STATES METAL CAP & SEAT. CO. v. AMERICAN KEYLESS 
KAP CORPORATION. 

AMERICAN KEÏLESS KAP CORPORATION v. UNITED STATES 
METAL CAP & SEAL CO. 

(District Court, S. D. New York. April 4, 1918.) 

1. Patents <g=328~VAUDiTY— Anticipation. 

The Spengler paient, No. 1,074,907, for a bottle-closing cap co; \prising a re.=iniMit 
disk, which utillzed tbe buckling property of metals te produce a tight closiire, held 
valid and not antlcipated by tlie earlieir Clay patents. 

2. Patents (®:364— Validity— Infhikcement. 

Thougli the daims of an earlier patent were broad enough to include a devlce dis- 
closed by a later patent, th© earlier patent is not deemed to hâve anticipated the 
latter, where the device disclosed by it was impracticable and was never commer- 
cially successful. 

Bill by the United States Métal Cap & Seal Comiiany against the Ameri- 
can Keyless Kap Corporation, togetlier with a Mil by the défendant against 
the complainant in the tirst suit. Decree for complaiuant in the first suit, 
and bill in the second suit dismissed. 

The decree sustainlng the complninant's patent was afiirmed by the Cir- 
cuit Court of App<>als. 250 Fed. 857, C. C. A. . 

The first suit is for infringement of United States letters patent No. 
1,074.907, to Henry Spengler, and the second suit for infringement of the 
fourth, fifth, and sixth daims of United States letters patent No. 755,275, 
and ail of the claims of letters patent No. 755,276, to Francis W. H. Clay. 
Thèse patents were ail for bottle closures. The application for the first Clay 
patent was filed April 13, 1903, and for the second Clay patent was flled Oc- 
tober 7, 1903, and each patent issued March 22, 1904. Tlie application for 
the Spengler patent was filed .Tune 5, 1911, and Oie patent was Issued Octo- 
ber 7, 1913. Bottle closures like the diagrams of the Clay patents hâve 
never been manufactured or sold, but closures exactly resembling the Speng- 
ler drawings hâve been manufactured and sold by both parties, and hâve 
met with reasonable commercial success. That the American Keyless Kap 
Corporation is infringing the Spengler patent is admitted, and its case in 
both suits rests upon the contention that the Clay patents are anticipations, 
or that the Spengler patent is at most only for an improvement. 

Stephen J. Cox, of New York City (Frank J. Kent, of New York City, of 
counsel), for United States Métal Cap & Seal Co. 

Charles Neave, of New York City, for American Keyless Kap Corporation. 

AUGUSTUS N. HAND, District Judge (after stating the facts as above). 
[1, 2] The Clay patents disclose a bottle elosure conslsting of a métal stop- 
per, which by reason of its resiliency may be buckled inwardly and forced 
against a ledge wlthln the neck of the bottle, and removed by buckling in the 
reverse direction. I think Clay first devised a method of closing bottles by 
utillzation of a réversible buckling pièce of métal. It is probable, also, that 
Spengler employed the same mechanical forces in closing a bottle by a cap 
which grasps the neck of the bottle. In otlier words, eacli used a cap of résil- 
ient métal with a central bulged portion having a circunifei'ence with spllt 
edges forming Angers. In either device, when the central bulged portion is 
sprung into one po.sition it is on one side of a plane, and when .sprung iiito 
the reverse position it is on the other side of the plane. In each invention 
there is a bearing surface against which the dise shall buekle. In spite of 
the fact that each invention employed similar mechanical forces, I cannot re- 
gard Clay as antieipating Spengler. I think much more than mechanical sklll 
was necessary to adapt a résilient métal cap to the bottle used by Spengler. 
It may be that the crown cork and seal stopper in gênerai use, plus a rési- 
lient pièce of métal, makes the Spengler stopper; but tbe crown cork and 
seal device consisted of a pièce of nonresilient métal crimped over the neck, 

<g;=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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and the Clay flevice consisted of a pièce of résilient métal forced agalnst a 
flange Inslde the bottle. I thiiik the Speiigler stopper Is Ingénions, and even 
fasclnatlng, whlle Clay h as disclosed llttl(> more tlian the very gênerai prm- 
ciples whlch govern the mode of opération of each deviee. Furthermore, 
the Clay niethod of elosing the bottle by metallie cap which presses by its 
Angers agalnst the flange on the inside of the neck of the bottle appears to 
me of doubtful practlcabllity. I should suppose an adéquate pressure would 
be llkely to break the glass, and the raethod of elosing seeuis niuch less com- 
pact than the Spengler devlce, whlch goes around the neck of the bottle and 
wlth ifs Angers (iJasps the outside rib. Jloreover, the only dlagram where a 
cap Is shown wiiJi provisions for withdrawal is of a design which perhapg 
shows the correct theoretical nature of the clalra mentloned, but appears 
inipracticable for actual commercial use. The steel niodel ofCered at the trial 
for the purpose of indicating the mode of o])eration of devices made in ac- 
cordance wlth the drawlngs of the Clay patent only enforces my opinion. It 
is noteworthy tl at no commercial use seems to hâve been made of the Clay 
invention, and that the purchaser of the Clay patents appears to prêter to 
use the klnd of stopper devised by Spengler. At any rate, I do not thlnk. 
that Clay taught the art anythlng like the Spengler stopper. Spengler's de- 
sign of a stopper made to clasp the neck of a bottle by buckling and to be 
extracted by buckling in the reverse direction was a new invention, and not 
a mère improvement upon Clay. 

A decree should be granted in the first suit sustaining the Spengler patent, 
wlth the usual injunctlon and accountlng. In the second suit the blll sJiould 
be dlsmissed, on the ground that the Spengler devlce does not infringe either 
of the Clay patents. Costs are awarded In each suit. 
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